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Unirep States OF AMERICA, | ... . 
Massachusetts District, ya 


At a circuit court of the United States for the first circuit, begun 
and holden at Boston, within and for the district of Massachusetts, 
on Thursday, the fifteenth day of October, in the year of our Lord 
one thousand eight hundred and eighty-five, before the Honorable 
Le Baron B. Colt, circuit judge. 


YALE Lock MANUFACTURING CoMPANY ) 
et al., Complainants, 
v. » No. 1181, Equity Docket. 
BeRKSHIRE NATIONAL Bank ef al., De- | 
fendants. 


The original bill of complaint in this cause was filed in the clerk’s 
office of this circuit court on the twenty-ninth day of January, A. D. 
1879, and was duly entered at the October term of this court, A. D. 
1878, when the parties appeared by their respective attorneys. This 

cause was thence continued to the May term of this court, 
2 A. D. 1879, when, on the twenty-third day of June, A. D. 
1879, an agreement was filed that Joseph L. Hall, of Cinecin- 
nati, in the State of Ohio, be admitted a defendant herein, and that 
the bill of complaint be taken and considered as originally filed 
against said Berkshire National Bank and said Hall, and said Berk- 
shire National Bank and said Hall, defendants, filed an answer to 
suid bill of complaint, and said complainants filed a replication 
thereto. This cause was thence continued to the October term of 
this court, A. D. 1879, when, on the seventeenth day of November, 
A. D. 1879, an agreement for an amendment of the bill of complaint 
herein was filed, and on the nineteenth day of said Nove:nber the 
complainants filed an amended bill of complaint. On the twelfth 
day of February, A. D. 1880, the said Joseph L. Hall, defendant, 
filed an answer to said amended bill of complaint. This cause was 
thence continued from term to term to the October term of this court, 
A. D. 1882, when the satae came on to be heard upon the pleadings 
therein, as hereinbefore set forth, and upon the evidence, and was 
fully heard by the court on the tenth, eleventh, and twelfth days of 
April, A. D. 1883, the Honorable Jobn Lowell, circuit judge, sitting, 
and thence was continued under advisement to the May term of this 
court, A. D. 1883, when, to wit, August 14, 1883, the Honorable John 
Lowell, circuit judge, sitting, the opinion of the court was announced 
and a decree was entered in favor of complainants upon the first and 
seventh claims of the Little reissued patent, No. 8550. This cause was 
thence continued from term to term to the May term, A. D. 1884, 
3 ' when, to wit,July 18, 1884, a stipulation for filing a supplemen- 
tal answer was filed, and a supplemental answer pursuant to 
said stipulation was also filed. This cause was thence continued from 
term to term to the May term of this court, A. D. 1885, when the 
same came on to be heard on the said supplemental answer and 
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proofs taken thereunder on the fourteenth day of July, A. D. 1885? 
the Honorable Le Baron B. Colt, circuit judge, sitting, and was thence 
continued under advisement to this present term, when, to wit, De- 
cember 9, 1886, the Hon. Le Baron B. Colt, circuit judge, sitting, the 
opinion of the court is announced and the former decree of this 
court in this cause is affirmed. 

On the twenty-ninth day of January, A. D. 1886, the report of the 
master in this cause is filed, to which report exceptions in behalf of 
the complainants and exceptions in behalf of the defendants are also 
filed. ‘This cause thereupon comes on to be heard upon said excep- 
tions to the masters report on said twenty-ninth day of January, A. 
D. 1886, the Honorable Le Baron B. Colt, circuit judge, sitting; and 
on the second day of February, A. D. 1886, said exceptions of the 
complainants and of the defendants are overruled by the court. 
On the twelfth day of February, A. D. 1886, a final decree in this 
cause is entered, the Honorable Thomas L. Nelson, district Judge, 
sitting. The complainants and the defendants thereupon in open 
court severally claim an appeal to the Supreme Court of the United 
States and severally give good and sufficient security that they will 
prosecute their said several appeals to effect and answer all damages 

and costs if they fail to make their pleas good and said ap- 
a peals are allowed. 
Upon the final disposition of this cause in this circuit court 
the following stipulation is filed : 


Stipulation. (Filed May 18, 1886.) 


It is hereby stipulated and agreed that, for the purpose of eliti- 
nating, so far as practicable, unimportant and irrelevant matter from 
the record in this case, the following pleadings, evidence, exhibits, 
and entries shall be taken and deemed as constituting the entire 
record in said case to be certified up to the Supreme Court, viz: 

1. Original bill of complaint. 

2. Original answer. 

>. Amended bill of complaint. 

Answer to amended bill. 

Replication to both answers. 

Compiainants’ testimony-in-chief. 

Defendants’ testimony taken in this case (printed in “ proofs 
for respondent,’ pp. 47 to 256, inclusive). 

8. The follow.ag extracts from “ proofs for respondent” in ease of 
James Sargent v. The Hall Safe & Lock Co. 

(a.) James Sargent’s testimony, Q. and A. 1 to 4, inclusive, p. 
8; Q. and A. 23, p. 56; Q. and A. 110 and 111, pp. 81 and 82; 
Q. and A. 138, pp. 92 and 93; cross-examination, pp. 126 to 
129, inclusive; redirect Q. and A. 231, p. 180; Q. and A. 264, 
p. 152. 
(b.) James Sargent, recalled, Q. and A. 1 to 4, inclusive, pp. 
615 and 616; Q. and A. 18, p. 620. 

(c.) Deposition of Amos Holbrook entire, pp. 482 to 512. 

(d.) Deposition of A. G. Underwood entire, pp. 514 to 9520. 

(e.) Deposition of 8. W. Hayward entire, pp. 521 to 032. 
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9. Complainants’ testimony in rebuttal (printed in “ complainants’ 
record,” pp. 99 to 194, inclusive). 

10. Deposition of Frederick N. Deland (taken from record in 
Norwich Bank case, pp. 190 to 198). 

11. Deposition of John Whittlesey (taken from record in Norwich 
Bank case, pp. 193 and 194). 

12. Deposition of Henry R. Towne (taken from record in Nor- 
wich Bank case, pp. 197 to 224, inclusive). 

13. Exhibits attached to Towne’s deposition and printed in Nor- 
wich Bank record, pp. 224 to 291, inclusive 

14. “ Supplemental record ” entire (including stipulation, supple- 
mental answer, testimony, and exhibits). 


Complainants’ Exhibits. 
I 


15. Reissued letters patent No. 8550. 

16. Reissued letters patent No. 7947. 

17. Two assignments marked “ Complainants’ Exhibits B and C” 
(following p. 194 in “ Complainants’ Record ”’). 

i8. Complainants’ Exhibit “ Lock Drawing” (at end of “ Com- 
plainants’ Record ”). 


Defendants’ Exhibits. 


’ 


6 The patents and publications bound up in Respondents 
Ie chibit “ Book of Patents” (omitting 1 Thiout “Traite de 


L,’Horologeric ”). 
13. Patent to E. T. Quimby, No. 24433. 
. ‘ M. & J. E. Mix, 34613. 
R. C. Taylor, 61961. 
Db. O. Paige, 88581. 
S. A. Little, 8550. 

20. Cuts bound up in same: Dodge Exhibit No. 1, Dodge Ex- 
hibit No. 2,. Respondents’ Exhibit “Safe-Deposit Door,” “ Knight's 
Rutherford Sketch,” &e. 

21. Letters patent to John b. Cornell, No. 21119. 

. ‘ Joseph L. Hall, ‘No. 38384. 

4 ‘ James Sargent, No. 165,878. 
. Reissued “ . ™ . No. 7835. 
Letters patent to Henry Gross, No. 173,/21. 

06. File wrapper and contents Sargent application for letters pat- 
ent No. 195,539. 

27. Hoibrook’s circular (attached to his deposition in short-hand). 

25. interlocutory decree entered August, 1585. 

Report of Master Hallett (ingluding testimony taken before 
him, findings, exceptions, &c.). 
3U. Final decree. 
31. Allowance of appeals, appeal bonds, €c. 
EDMUND WETMORE, 
Of Counsel for Compl’ts. 
W.C. COCHRAN, 
Of Counsel for Def’ts. 
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The following are the “ pleadings, evidence, exhibits, and entries” 
referred to in the foregoing stipulation : 


7 Original Bill of Complaint. (Filed Jan. 29, 1879.) 


To the honorable the judges of the cireuit court of the United 

States for the district of Massachusetts : 

The Yale Lock Manufacturing Company, a corporation duly or- 
ganized and doing busiaess under and by virtue of the laws of the 
State of Connecticut and having its principal office for the transac- 
tion of business in the town of Stamford, county of Fairfield and 
State of Connecticut aforesaid, and James Sargent aud Halbert S. 
Greenleaf, composing the firm of Sargent & Greenleaf and residing 
and doing business in the city of Rochester, county of: Monroe and 
State of New York. citizens of the United States, bring their bill 
against the Berkshire National Bank, a corporation organized under 
and by virtue of the laws of the State of Massachusetts and under 
and by virtue of the laws of the United States and doing business 
in North Adams, State of Massachusetts. 

And thereupon your orators complain and say— 

That heretofore and before the 6th day of February, 1872, one 
John Burge, of Circleville, Ohio, being then a citizen of the United 
Stutes, was the true, original, and first inventor or discoverer of a 
certain new and useful invention, to wit, an improvement in time 
locks, and that the said invention was not known or used by others 
before said Burge’s invention or discovery thereof, and was not for 
more than two years prior to the application for letters patent therefor 
in public use or on sale, contrary to the provisions of the statutes of 
the United States in such case made and provided; that the said 

John Burge made application in writing to the Commissioner 
8 of Patents of the United States for the granting of letters 

patent for said invention and paid into the Treasury of the 
United States the fees required by law, and then and there also 
duly complied in all other respects with all the necessary condi- 
tions and requirements of the statutes of the United States in such 
case made and provided prior to the granting of the letters patent 
hereinafter mentioned; that on the 6th day of February, 1872, let- 
ters patent of the United States bearing date on that day were issued 
to the said John Burge according to law, whereby there was granted 
to him, his heirs, executors, administrators, or assigns, for the term 
of seventeen years from the 6th day of February, 1872, the full and 
exclusive right and liberty of making, constructing, using, and 
vending to others to be used the invention or discovery aforesaid, a 
description whereof was given in the words of the said John Burge 
in the schedule annexed to the said letters patent and was made 
part of the same; that the said letters patent were issued in the 
name of the United States of America, and were signed by the See- 
retary of the Interior, and were countersigned and sealed with the 
seal of the Patent Office by the Commissioner of Patents, and were 
numbered 123,378, and were issued and delivered to the said Jobn 
Burge; that thereupon, after the issuing of the said letters patent 
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as aforesaid, the said John Burge put the said invention into use 
through the instrumentality of your orator, The Yale Lock Manu- 
facturing Company; and your orators pray that said letters patent 
and the schedule annexed thereto as aforesaid may be deemed and 

taken as part of this bill, and to the originals of said letters 
9 patent and schedule or a duly authenticated copy thereof, 

now in your orators’ possession and ready to be produced, 
they crave leave to refer; and your orators further show that by 
assignment in writing, duly signed, delivered, and recorded in the 
Patent Office, the said John Burge duly assigned the said letters 
patent and the invention therein described to your orator, The Yale 
Lock Manufacturing Company, which thereupon became the sole 
and exclusive owner thereof; and your orators further show to your 
honors that heretofore and on or about the 25th day of April, 1876, 
your orator, The Yale Lock Manufacturing Company, finding that 
said letters patent No. 123,378, which had been assigned to it as 
aforesaid, were inoperative by reason of a defective or insufficient 
specification, and the said error having arisen by inadvertency, ac- 
cident, and mistake and without any fraudulent or deceptive inten- 
tion on the part of the said Burge or your orator, the said com- 
pany, the said Burge and your orator, the said company, surren- 
dered said letters patent to the Commissioner of Patents according 
to the provisions of the statutes of the United States in such case 
made and provided, and having amended the specification of claim 
in accordance with the decision of the said Commissioner in the 
premises, and having paid the fees prescribed by and in all other 
things having complied with the statutes of the United States 
in such case made and provided, new letters patent of the 
United States for the same invention were, on the 25th day 
of April, 1876, issued and delivered to your orator, The Yale 
Lock Manufacturing Company, according to law, whereby there was 

granted to it and its successors or assigns for the then 
10 unexpired term of seventeen years from the 6th day of Feb- 

ruary, 1872, the full and exclusive right and liberty of mak- 
ing, constructing, using, and vending to others to be used the said 
invention or discovery of an improvement in time locks, a descrip- 
tion whereof was given in the words of said Burge in the schedule 
anuexed to said reissued letters patent; that said new letters patent 
were issued in the name of the United States, and were signed by 
the Secretary of the Interior, and were countersigned and sealed 
with the seal of the Patent Office by the Commissioner of Patents, 
and were numbered 7073, and were issued and delivered to your 
orator, The Yale Lock Manufacturing Company; and thereupon, 
after the issuing of said reissued letters patent No. 7073 as aforesaid, 
your orator, the said company, put the said invention into use; and 
your orators further pray that said reissued letters patent and the 
schedule annexed thereto as aforesaid may be deemed and taken as 
part of this bill, and to the originals of said reissued letters patent 
and schedules or a duly authenticated copy thereof, now in vour 
orators’ possession and ready to be produced, they crave leave to 
refer. 
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And vour orators further show that heretofore and before the 27th 
day of January, 1874, one Samuel A. wittle, of Buckland, Massachu- 
setts, being then a citizen of the United States, was the true, original, 
and first inventor or discoverer of a certain new and useful invention, 
to wit, an improvement in time locks,and that said invention was not 
known or used by others before said Little’s invention or discovery 

thereof and was not for more than two years prior to the ap- 
1] plication for letters patent therefor in public use or on sale, 

contrary to the provisions of the statutes of the United States 
in such case made and provided; that the said Samuel A. Little 
made application in writing to the Commissioner of Patents of the 
United States for the granting of letters patent for said invention 
and paid into the Treasury of the United States the fees required by 
law, and then and there also duly complied in all other respects with 
all the necessary conditions and requirements of the statutes of the 
United States in such ease made and provided prior to the granting 


of the letters patent hereinafter mentioned ; that on the 27th day of 


January, 1874, letters patent of the United States bearing date on 
that day were issued to the said Samuel A. Little according to law, 
whereby there was granted to him, his heirs, executors, adminis- 
trators, or assigns, for the term of seventeen years from the 27th day 
of January, 1874, the full and exclusive right and liberty of mak- 
ing, constructing, using, and vending to others to be used the inven- 
tion or discovery aforesaid, a description whereof was given in the 
words of the said Samuel A. Little in the schedule annexed to the 
said letters patent and was made part of the same; that the said 
letters patent were issued in the name of the United States of Amer- 
ica, and were signed by the Secretary of the Interior, and were coun- 
tersigned and sealed with the seal of the Patent Office by the Com- 
missioner of Patents, and were numbered 146,832, and were Issued 
and delivered to the said Samuel A. Little; that thereupon, after 
the Issuing of the said letters patent as aforesaid, the said Sam- 
uel A. Little put the said invention into use through the instru- 

mentality of your orator, The Yale Lock Manufacturing 
12 Company; and your orators pray that said letters patent 

and the schedule annexed thereto as aforesaid may be deemed 
and taken as pray of this bill; and to the originals of said letters 
patent and schedule or a duly authenticated copy thereof, now in 
your orators’ possession and ready to be produced, they crave leave 
to refer. 

And your orators further show that by assignment in writing, 
duly signed, delivered, and recorded in the Patent Office, the said 
Samuel A. Little duly assigned the said letters patent and the in- 
vention therein deseribed to your orator, The Yale Lock Manufact- 
uring Company, which thereupon became the sole and exclusive 
owner thereof. 

And your orators further show to your honors that heretofore and 
on or about the 9th day of May, 1876, your orator, The Yale Lock 
Manufacturing Company, finding that said letters patent No. 146,552, 
which had been assigned to it as aforesaid, were inoperative by rea- 
son of a defective or insufficient specification, and the said error 
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having arisen by inadvertency, accident, and mistake and without 
any fraudulent or deceptive intention on the part of said Little or 
your orator, the said company, the said Little and your orator, 
the said company, surrendered said letters patent to the Com- 
missioner of Patents according to the provisions of the statutes 
of the United States in such case made and provided, and having 
amended the specification of claim in accordance with the decision of 
the said Commissioner in the premises, and having paid the fees pre- 
scribed by and in all other things having complied with the statutes 
of the United States in such case made and provided, new letters pat- 

ent of the United States for the saine invention were, on the 9th 
15 day of May, 1876, issued and delivered to your orator, The 

Yale Lock Manufacturing Company,according to law, whereby 
there was granted to it and its successors or assigns for the then un- 
expired term of seventeen years from the 27th day of January, 1874, 
the full and exclusive right and liberty of making, constructing, 
using, and vending to others to be used the said invention or dis- 
covery of an improvement in time locks, a description whereof was 
given in the words of said Little in the schedule annexed to said 
reissued letters patent; that said new letters patent were issued in 
the name of the United States, and were signed by the Secretary of 
the Interior, aud were countersigned and sealed with the seal of the 
Patent Office by the Commissioner of Patents, and were numbered 
7104, and were issued and delivered to your orator, The Yale Lock 
Manufacturing Company; and thereupon, after the issuing of said 
reissued letters patent No. 7104 as aforesaid, your orator, the said 
company, put the said invention into use; and your orators fur- 
ther pray that said reissued letters patent and the schedule annexed 
thereto as aforesaid may be deemed and taken as part of this bill; 
and to the originals of said reissued letters patent and schedules or 
a duly authenticated copy thereof, now in your orators’ possession 
and ready to be produced, they crave leave to refer. 

And your orators further show to your honors that heretofore and 
on or about the Sth day of January, 1578, your orators finding that 
said reissued letters patent No. 7104, of which they were then ex- 
clusive owners, as hereinafter set forth, were still inoperative by 

reason of a defective or insufficient specification, and the said 
14 error having arisen by inadvertency, accident, and mistake 

and without any fraudulent or deceptive intention on the part 
of said Little or your orators, the said Little and your orators sur- 
rendered said letters patent to the Commissioner of Patents accord- 
ing to the provisions of the statutes of the United States in such 
case made and previded, and having amended the specification of 
claim in accordance with the decision of the said Commissioner in 
the premises, and having paid the fees prescribed by and in all other 
things having complied with the statutes of the United States in 
such case made and provided, new letters patent of the United States 
for the same invention were, on the 8th day of January, 1878, issued 
and delivered to your orator, The Yale Lock Manufacturing Com- 
pany, with the consent of your orators, Sargent and Greenleaf, who 
fully ratified said surrender and reissue according to law, whereby 
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there was granted to it and its successors or assigns for the then un- 
expired term of seventeen years from the 27th day of January, 1874, 
the full and exclusive right and iiberty of making, constructing, 
using, and vending to others to be used the said invention or dis- 
covery of an improvement in time locks, a description whereof was 
given in the words of said Little in the schedule annexed to said 
reissued letters patent; that said new letters patent were issued in 
the name of the United States, and were signed by the Secretary of 
the Interior, and were countersigned and sealed with the seal of the 
Patent Office by the Commissioner of Patents, and were numbered 
8035, and were issued and delivered to your orator; and there- 
15 upon, after the issuing of said reissued letters patent No. $8035 
as aforesaid, your orators put the said invention into use; and 
your orators pray that said reissued letters patent and the schedule 
annexed thereto as aforesaid may be deemed and taken as part of 
this bill; and to the originals of said reissued letters patent and 
schedule or a duly anthenticated copy thereof, now in your orators’ 
possession and ready to be produced, they crave leave to refer. 

And your orators further show to your honors that heretofore and 
on or about the 21st day of January, 1879, your orators finding 
that said letters patent No. 8035, of which they were then exclusive 
owners, as hereinafter set forth, were still inoperative by reason of a 
defective or insufficient specification, and the said error having arisen 
by inadvertency, accident, and mistake and withcut any fraudulent 
or deceptive Intention on the part of the said Little or your orators, 
the said Little and your orators surrendered said letters patent to 
the Commissioner of Patents according to the provisions of the stat- 
utes of the United States in such case made and provided, and hav- 
ing amended the specification of claim in accordance with the decis- 
ion of the said Commissioner in the premises, and having paid the 
fees prescribed by and in all other things having complied with the 
statutes of the United States in such case made and provided, new 
letters patent of the United States for the same invention were, on 
the 2lst dav of January, 1879, issued and delivered to your orator, 
The Yale Lock Manufacturing Company, with the consent of your 
orators, Sargent and Greenleaf, who fully ratified said surrender and 
reissue according to law, whereby there was granted to it and its 

successors or assigns for the then unexpired term of seventeen 
16 years from the 27th day of January, 1874, the full and ex- 

clusive right and liberty of making, constructing, using, and 
vending to others to be used the said invention or discovery of an 
improvement in time locks, a description whereof was given in the 
words of said Little in the schedule annexed to said reissued letters 
patent; that said new letters patent were issued in the name of the 
United States, and were signed by the Secretary of the Interior, and 
were countersigned and sealed with the seal of the Patent Office by 
the Commissioner of Patents, and were numbered 8500, and were 
issued and delivered to your orators; and thereupon, after the issuing 
of said reissued letters patent No. 8550 as aforesaid, your orators 
put the said invention into use; and your orators further pray that 
said reissucd letters patent and the schedule annexed thereto as 
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aforesaid may be deemed and taken as part of this bill; and to the 
originals of said reissued letters patent and schedules or a duly au- 
thenticated copy thereof, now in your orators’ possession and ready 
to be produced, they crave leave to refer. 

And your orators further complain and say that heretofore and 
before the 12th day of December, 1871, one Stephen W. Hollen, of 
Cincinnati, Ohio, being then a citizen of the United States, was the true, 
original, and firstinventor or discoverer of a certain other new and use- 
ful invention, to wit, an improvement in time locks,and that the said 
invention .was not known or used by others before said Hollen’s inven- 
tion or discovery thereof, and was not, for more than two years prior 
to the application for letters patent therefor,in public use or on sale, 

contrary to the provisionsof the statutes of the United Statesin 
17 such case made and provided; that the said Stephen W. Hollen 

made application in writing to the Commissioner of Patents of 
the United States for the granting of letters patent for said invention, 
and paid into the Treasury of the United States the fees required by 
law, and then and there also duly complied in all other respects 
with all the necessary conditions and requirements of the statutes 
of the United States in such case made and provided prior to the 
granting of the letters patent hereinafter mentioned; that on the 
12th day of December, 1871, letters patent of the United States bear- 
ing date on that day were issued to the said Stephen W. Hollen ac- 
cording to law, whereby there was granted to him, his heirs, execu- 
tors, administrators, or assigns, for the term of seventeen years from 
the 12th day of December, 1871, the full and exclusive right and 
liberty of making, constructing, using,.and vending to others to be 
used the invention or discovery aforesaid, a description whereof was 
given, in the words of the said Hollen, in the schedule annexed to 
the said letters patent and was made part of the same; that the said 
letters patent were issued in the name of the United States of Amer- 
ica, and were signed by the Secretary of the Interior, and were 
countersigned and sealed with the seal of the Patent Office by the 
Commissioner of Patents, and were numbered 121,782, and were 
issued and delivered to the said Stephen W. Hollen; that there- 
upon, after the issuing of the said letters patent as aforesaid, the 
suid Stephen W. Hollen put the said invention into use through the 
instrumentality of your orators, Sargent and Greenleaf; and your 
orators pray that said letters patent and the schedule annexed 

thereto as aforesaid may be deemed and taken as part of this 
18 bill, and to the originals-of said letters patent and schedule 

ora duly authenticated copy thereof, now in your orator’s pos- 
session and ready to be produced, they crave leave to refer; and 
your orators further show that .by assignment in writing, duly 
signed, delivered, and recorded in the Patent Office, the said Stephen 
W. Hollen duly assigned the said letters patent to your orator, James 
Sargent, who thereupon became the owner thereof; and your ora- 
tors further show to your honors that heretofore and on or about the 
ith day of December, 1875, your orator, the said Sargent, finding 
that said letters patent No. 121,782, which had been assigned to him 
as aforesaid, were inoperative by reason of a defective or insufficient 
2—261 
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specification, and the said error having arisen by inadvertency, acci- 
dent, and mistake and without any fraudulent or deceptive inten- 
tion on the part of the said Hollen or your orator, the said Sargent, 
the said Hollen and your orator, the said Sargent, surrendered said 
letters patent to the Commissioner of Patents, according to’ the pro- 
visions of the statutes of the United States in such case made and 
provided, and, having amended the specification of claim in accord- 
ance with the decision of the said Commissioner in the premises, 
and having paid the fees prescribed by and in all other things having 
complied with the statutes of the United States in such case made and 
provided, new letters patent of the United States for the same inven- 
tion were, on the 7th day of December, 1875, issued and delivered to 
your orator, the said Sargent, according to law, whereby there was 
granted to him and his heirs, executors, administrators, or assigus, for 
_ thethen unexpired term of seventeen years from the 12th day of 
19 Decem ber, 1871, the full and exclusive right and liberty of mak- 
ing, constructing, using, and vending to others to be used 
the said invention or discovery of an improvement in time locks, a 
description whereof was given, in the words of said Hollen, in the 
schedule annexed to said reissued letters patent; that said new let- 
ters patent were issued in the name of the United States, and were 
signed by the Secretary of the Interior, and were countersigned and 
sealed with the seal of the Patent Office by the Commissioner of 
Patents, and were numbered 6787, and were issued and delivered to 
your orator; and thereupon, after the issuing of said reissued let- 
ters patent No. 6787, as aforesaid, your orators, Sargent and Green- 
leaf, put the said invention into use; and your orators further pray 
that said reissued letters patent and the schedule annexed thereto 
as aforesaid may be deemed and taken as part of this bill, and to 
the originals of said reissued letters patent and.schedules or a duly 
authenticated copy thereof, now in your orators’ possession and 
ready to be produced, tiiey erave leave to refer. 

And your orators further show that heretofore and before the 16th 
day of January, 1577, your orator, James Sargent, being then a citi- 
zen of the United States, was the true, original, and first inventor or 
discoverer of a certain new and useful invention, to wit, an improve- 
ment in time atiachments for locks, and that said invention was not 
known or used by others before said Sargent’s invention or discovery 
thereof, and was not for more than two years prior to the applica- 
tion for letters patent therefor in public use or on sale, contrary to 
the provisions of the statutes of the United States in suecb cases 

made and provided; that the same James Sargent made appli- 
20 cation in writing to the Commissioner of Patents of the 

United States for the granting of letters patent for said inven- 
tion and paid into the Treasury of the United States the fees re- 
quired by law, and then and there also duly complied in all other 
respects with all the necessary conditions and requirements of the 
statutes of the United States in such case made and provided prior 
to the granting of the letters patent hereinafter mentioned ; that on 
the 16th day of January, 1877, letters patent of the United States 
bearing date on that day were issued to the said James Sargent ac- 
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cording to law, whereby there was granted to him, his heirs, execu- 
tors, administrators, or assigns, for the term of seventeen years from 
the 16th day of January, 1877, the full and exclusive right and lib- 
erty of making, constructing, using, and vending to others to be 
used the invention or discovery aforesaid, a description whereof was 
given, in the words of the said James Sargent, in the schedule an- 
nexed to the said letters patent and was made part of the same. 

That the said letters patent were issued in the name of the United 
States of America, and were signed by the Secretary of the Interior, 
and were countersigned and sealed with the seal of the Patent Office 
by the Commissioner of Patents, and were numbered 186,369, and 
were issued and delivered to the said James Sargent; that there- 
upon, after the issuing of the said letters patent as aforesaid, the 
said James Sargent put the said invention into use. 

And your orators pray that said letters patent and the schedule 
annexed thereto as aforesaid may be deemed and taken as part of 
this bil!, and to the original of said letters patent and schedule or 
a duly authenticated copy thereof, now in your orators’ possession 

and ready to be produced, they crave leave to refer. 
21 And your orators further show that on or about the 16th 
day of October, 1877, by an instrument in writing, duly 
signed, sealed, delivered, and recorded in the United States Patent 
Office, and by another instrument in writing confirmatory thereof, 
bearing date the 7th day of June, 1878, said last-mentioned instru- 
ment in writing being also duly signed, sealed, delivered, and re- 
corded in the United States Patent Office, your orator, The Yale 
Lock Manufacturing Company, duly assigned, transferred, and set 
over unto your orators, James Sargent and Halbert 8. Greenleaf, an 
undivided one-half interest in each and every of the letters patent and 
inventions above named, of which it was then the sole owner, as here- 
inbefore set forth, and the said undivided one-half interest in all re- 
issues of said letters patent which might be granted te it, the said 
company, after said 16th day of October; and your orator, James 
Sargent, by the same instrument in writing, duly assigned, trans- 
ferred, and set over unto your orator, Halbert 5. Greenleaf, an undi- 
vided one-fourth interest, and unto your orator, The Yale Lock 
Manufacturing Company, an undivided one-half interest in each 
and every of the letters patent and inventions above named, of which 
he, the said Sargent, was then sole owner, as hereinbefore set forth, 
and the said undivided one-half interest and the said undivided 
one-fourth interest in all reissues of said letters patent which may 
be granted to him, the said Sargent, after said 16th day of October, 
1877, to which said last-mentioned instruments in writing or as- 
siguments or to duly authenticated copies thereof your orators beg 
leave to refer and pray that they may be made a part of this bill of 
complaint; avd by virtue of these last-mentioned instruments in 
writing your orators, on said 16th day of October, 1877, were 
22 and ever since have been and now are the exclusive owners 
of all letters patent and reissues thereof, and of the inventions 
and discoveries hereinbefore set forth, and of all rights, interests, 
and privileges thereunder. 
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And your orators further show unto your honors that the said 
several inventions or discoveries so patented as aforesaid unto the 
said Little, Burge, Hollen, and your orators, Sargent and The Yale 
Lock Manufacturing Company, are each and all of them of very 
great utility, and that prior to said 16th day of October, 1877, the 
same were extensively introduced into public use and have ever 
since been extensively and publicly used, and that prior to said 
16th day of October, 1877, the public generally acquiesced in the 
exclusive rights of your orator, James Sargent, and your orator, The 
Yale Lock Manufacturing Company, to the said inventions or dis- 
coveries described and claimed in the letters patent belonging to 
them, respectively, prior to said 16th day of October, 1577, as here- 
inbefore set forth, and ever since last-mentioned date has generally 
acquiesced in your orator’s right to the same, and your orator, James 
Sargent, and vour orator, The Yale Lock Manufacturing Company, 
prior to said 16th day of October, 1877, and your orators since said 
date would, but for the wrongful acts of the said defendant and 
others acting in concert with it, have made large gains, profits, and 
advantages from the manufacture, use, and sale of the said inven- 
tions; and your orators would, but for the wrongful acts and doings 
of the said defendant and others acting in concert with it, now be 
enabled to use the said improvements in time locks, to which they 
are entitled to the exclusive right as aforesaid, with profit and ad- 

vautage, but that by the said wrongful acts and doings they 
23 are now prevented and hindered from so doing. 

And your orators further show unto vour honors, upon In- 
formation and belief, that the said defendant, The Berkshire National 
Bank, well knowing the premises and the rights and privileges se- 
cured unto said James Sargent and said The Yale Lock Manutaet- 
uring Company and unto your orators, and in order to deprive them 
of the profits, benefits, and advantages which might and otherwise 
would have accrued to them, at said North Adams and elsewhere 
and within the said district of Massachusetts and elsewhere, and 
without license or permission of said James Sargent or of said The 
Yale Lock Manufacturing Company or of your orators, has, ever 
since the Ist day of January, 1879, unlawfully and wrongfuily used 


or caused to be used certain locks and contrivances forming parts of 


a single structure as a fastening device for safe and vault doors, each 
and all containing the said inventions, discoveries, improvements, 
and combinations the exclusive right to which is secured to your 
orators, as hereinbefore set forth, and which said unlawful use by 
the defendant as aforesaid is a violation and infringement of your 
orators’ exclusive rights and privileges, and that the said defendant 
has derived and received and is still deriving and receiving from 
such use great gains, profits, and advantages, but to what amount 
vour orators are ignorant and cannot set forth, but your orators pray 
that the defendant may be required to make a disclosure of all such 
gains, profits, and advantages. 

And your orators in like manner aver that the defendant, though 
requested to desist from such unlawful use and to pay to your orators 
such gainsand profits as the defendant has actually made, refuses soto 


= eon 


BERKSHIRE N. B. ET AL. VS. YALE LOCK M. CO. ET ‘AL. 13 


do; by means whereof your orators are and have been greatly 
24 injured,and are now prevented from putting the said inven- 

tionsor discoveriesinto successful operation, and have been and 
are deprived and prevented from receiving the gains and profits to 
which they are lawfully entitled from the exclusive rights and privi- 
leges so granted and secured to them as aforesaid, and which they 
would have derived and acquired and would now derive and ac- 
quire but for the said wrongful acts of the said defendant. 

And your orators pray that the said defendant may be compelled 
by a decree of this honorable court to account for and pay over unto 
your orators all such gains and profits as have accrued or arisen to 
or been earned or received by the said defendant, and all sueh gains 
and profits as your orators would have received but for the said 
wrongful acts and doings of the said defendant, and all damages 
your orators have sustained thereby, and that this honorable court 
will assess the same or cause tlem to be assessed under its direction 
and will increase the same, in its direction [discretion ], as provided 
by law. 

And that the said defendant, its officers, associates, attorneys, 
solicitors, clerks, servants, agents, and workmen, may be perpetually 
enjoined and restrained by the decree of this court from directly or 
indirectly making or causing to be made, using or causing to be 
used, or vending to others to be used in any manner any locks or 
contrivances containing or embodying the said inventions granted 
by the said letters patent as issued aforesaid, and from infringing 
upon or violating the said letters patent by the use or sale of the 
said inventions in any way whatsoever, and that the said defendant 


may be decreed to pay the costs, charges, and disbursements of this 
suit, and that your orators may have such other relief as the 
20 equity of the case may require and as to your honors may 


. seem meet. 

To the end, therefore, that the said defendant may, if it can, 
show why your orators should not have the relief hereby prayed, 
and may full, true, direct, and perfect answer make, according to 
the best of its officers’, clerks’, agents’, or workmen’s knowledge, re- 
membrance, information, and belief, to the several matters herein- 
before averred and set forth, as fully and particularly as if the same 
were here repeated paragraph by paragraph and it and they were 
thereto severally and specifically interrogated— 

May it please your honors to grant to your orators a writ of sub- 
pena ad respondendum, issuing out’ of and under the seal of this 
honorable court, directed to the said defendant, commanding it to 
be and appear and make answer ynto this bill of complaint, and to 
perform and abide by such order and decree herein as to this court 
av seem required by the principles of equity and good conscience. 

May it also please your honors to grant to your orators a pro- 
visional or preliminary injunction, issuing out of and under the seal 
of this honorable court, enjoining and restraining the defendant 
und its officers and attorneys, solicitors, clerks, servants, workmen, 
and agents to the same purport, tenor, and effect hereinbefore prayed 
for in regard to said perpetual injunction. 
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And your orators will ever pray, ete. 
THE YALE LOCK M’F’G CO., 
By HENRY R. TOWNE, Pres. 
JAMES SARGENT. 
HALBERT 8S. GREENLEAF, 
By BROWNE, HOLMES & BROWNE, Sol’rs. 
BROWNE, HOLMES & BROWNE, Complainants’ Sol’rs. 
EDMUND WETMORE, Of Counsel. 


26 STATE OF CONNECTICUT, } 
County of Fairfield, | 


+ 
>» SN 


On this 25th day of January, 1879, before me personally ap- 
peared Henry R. Towne, president of The Yale Lock Manufacturing 
Company, one of the complainants above-named, and, being by me 
duly sworn, did depose and say that the foregoing bill of complaint 
by him subseribed is true except as to any matters therein stated 
upon information and belief, and as to those matters he believes it 
to be true. 

[SEAL. | SCHUYLER MERRITT, 


Notary Public for Connecticut. 


27 Original Answer. (Filed June 13, 1879.) 

And now come said Berkshire National Bank and Joseph L. Hall, 
defendants herein, and, for answer to the bill of complaint of the 
Yale Lock Manufacturing Company and Halbert 8S. Greenleaf, com- 
plainants, and reserving all right of exception to the said bill of 
complaint and answering only so much thereof as they are advised 
it is material to answer, say : 

They have no information that the Yale Lock Manufacturing 
Company is a corporation duly organized as such under the laws of 
the State of Connecticut, and therefore leave the complainants to 
make such proof thereof as they shall be advised'is material. He 
admits that James Sargent and Halbert 8S. Greenleaf compose the 
firm of Sargent & Greenleaf, and reside and do business in Rochester, 
in the State of New York; and as to the various inventions and 
the patents issued therefor to the persons respectively named and the 

surrender and reissues thereof, and also as to the assignments 
28 of the same to the persons and parties respectively named, as 

the same are all specifically enumerated and alleged in the 
said bill of complaint, the defendants, answering all for each and 
praying that this their said answer may be taken to apply as well 
to each as though the same were severally and specifically enumer- 
rated herein, sy-— 

That they have been informed and admit it to be true that letters 
patent of the United States were granted and issued to the said 
parties respectively enumerated in the said bill, upon the dates therein 
averred, for the said several alleged inventions in said bill described, 
but denies [deny] that the said parties named therein as the original 


af 
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¥ and first inventors of the inventions therein deseribed were in fact 
the original and first inventors of such inventions. 
- The defendants say they do not know and are not informed, save 


by said bill of complaint, whether or not the said several parties 
did properly make application for said patents, and did comply 
with all the requirements of the law, and did have said patents 
issued to then in due form of law, and leave the complainants to 
take such proof thereof as they shall be advised is material. 

And these defendants, further answering, say that they do not 
know and are not informed, save by said bill of complaint, whether 
or not the said several parties so conveyed or assigned their respect- 
ive rights, title, and interests in the said patents and alleged inven- 
tions secured by said letters patent, or any interest therein, to the 
suid other parties alleged to have received the same, nor whether 
such assignments were duly recorded in the Patent Office, nor 
whether they are now the owners of the same, nor whether the said 
surrenders or reissues were satisfied by said parties, and leave the 
complainants to make such proof thereof as they shall be advised 
is material 

And the said defendants, on information and belief, deny that by 
virtue of any such patents and assignments as are mentioned In 
said bill of complaint said complainants became or ever were pos- 

sessed of or vested with any exclusive right or liberty to make, 
29 construct, or use, or of vending to others to be used in the 

United States or elsewhere the alleged inventions patented by 
tle said several letters patent, and deny that the said several alleged 
inventions were put into use us in said bill of complaint alleged. 

And the said defendants, on information and belief, deny that the 
said several letters patent, before being reissued as ¢ alleged, were in- 
operative by reason of a detective or insufficient specification, and 
that said errors arose by inadverteney, accident, and mistake and 
without any fraudulent or deceptive intention on the part of the 
parties specified, and that the specifications of claims therein were 
amended accordiug to the decision of the Commissioner, and deny 
that any reissues were necessary in consequence thereof, or that any 
such reissues are valid, all as alleged in said bill of complaint; and 
deny that the said several new letters patent, being the reissues 
specifically enumerated therein, were for the same inventions as 
were shown and described in the original letters patent therefor. 

And said defendants further deny that the said several alleged 
inventions are of great or any utility and value, or that the same 
have been introduged into public use, or that the public generally 
or any portion thereof have acquiesced in and acknowledged the 
compl: iinants’ exclusive right to the same or any portion thereof. 

The défendants, further answering, say that they are informed 
and believe it to be true that the said several inventions and dis- 
coveries and the same principles and combinations patented in and 
by the said several letters patent named in the bill of complaint 
aforesaid were patented by letters patent to the following-named 
persons at the time stated, being prior to the dates of the said pat- 
ents named in the said bill, to wit: 


% 
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J. Y. Savage, letters pate 


Wim. L. Bass, 
Holbrook & Fish, 


Williams & Cummings, 


A. Holbrook, 

Lyman Derby, 
O. Bayly, 

30 L. A. Haines, 
LL. A. Haines, 

QM. E. Pillard, 

L. A. Haines, 

P. B. Hennesy, 

I.,. Hubbell, 

H{. Gross, 

M. A. Dalton, 

H. Gross, 

I’. McDutfee, 

T. W. Spencer, 

J. Worley, 

J. is meal. 


J. L. Hall & U. Gross, 


H. L. Allen, 

C. C. Bliss, 

(). Phillips, 

W. L. Porter, 

k. Grah, 

W. I. Trissler, 

Ky. J. Woolley, 

LL. A. Haines, 
Lewis Lillie, 

M. A. Dalton, 

M. A. Dalton, 

DD. 1. Stagg, 

John Bb. Cornell, 
Burnett & Bellamy, 
D. O. Page, 

J. Weimar, 

QO. Kk. Pillard, 

J. H. Butterworth, 
Denzler & Miller, 


R. B. Ruggles, 


And also by the following letters patent: 


Wim. Rutherford, English 
Solomon Henry, es 
Wim. Clark, 

A. Roux, 

M. Uzielli, 

W. L. Roux, French 
Raine & Doux, 2 


letters patent, April 


letters patent, May 
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9, 1847, No. 
1851, No. 
1857, No. 
1857, No. 
1858, No. 
1858, No. 
No. 
5, 1869, No. 
1870, No. 
1875, No. 
1875, No. 
, 1875, No. 
1S76, No. 
1S76, No. 
1876, No. 
1876, No. 
1876, No. 
1S76, No. 
1876, No. 
9, 1876, No. 
1876, No. 
1876, No. 
1876, No. 
1876, No. 
1876, No. 
1876, No. 
1S76, No. 
, 1877, No. 
, 1877, No. 
1877, No. 
1877, No. 
S77, No. 


1854, No. 
LS58, No. 


1863, No. 
1869, No. 
1S71, No. 
L872, No. 
IS LG, No. 
1867, No. 
1872, No. 


14, 1871, No. 
27, 1779, No. 

8, 1817, No. 
30, 1818, No. 
21, 1839, No. 
29, 1828, No. 
Aug. 31, 1846, No. 


5321. 

S603. 
17150. 
17245. 
19927. 
21947. 
22097. 
QOQA?9. 


106,691. 
166.632. 
170,533. 
170,558. 
172,629. 
173,121. 
176.933. 
177,054. 
178,940. 
179,076. 
179,495. 
180,227 
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180,228. 
182,098. 
182,154. 
183,966. 
184,297. 
184,368. 
184,630. 
186,221. 
188,623. 
193,978. 
194,656. 
194,896. 


11093. 
21119. 
89001. 
SSS81. 


115,001. 


125.905. 


4452. 
OSV. 


122,914. 


6105. 
1226. 
4101. 
4275. 
7972. 
9023. 
o~.) 
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The defendants, further answering, say that they are informed 

and believe it to be true that the said several inventions and 

ol discoveries and the same principles and combinations pat- 

ented in and by the said several letters patent named in the 

bill of complaint aforesaid were mentioned and described in the fol- 

lowing printed publications, published, issued, and publicly cireu- 

lated and distributed prior to the said several inventions and dis- 
coveries alleged in said bill of complaint, to wit: 


Report of the judge on bank locks at the twenty-fourth fair of the 
American Institute, held in the city of New York October, 1851, 
as to the device — IF. B. Pye, in the American publication known 
as “ Curiosities of Clocks and Watches,” published by E. J. Wood, 
page 209. 


And these defendants, further answering, say that they are in- 
formed and believe it to be true that the said inventions and 
discoveries and the same principles and combinations patented in 
the said several letters patent named in the said bill of complaint 
were in public use in the United States, at the Holliston Bank, at 
Holliston, Mass., and at the Milford National Bank, at Milford, 
Mass., and at the Hudson River Bank, at Hudson, in the State of 
New York, and had been in such use for more than two years before 
the dates of the applications by the patentees thereof for the said 
several letters patent named in the said bill of complaint. 

And these defendants, further answering, say that the device used 
by the said Berkshire National Bank is wholly different from the 
devices set forth in said several letters patent and the specifications 
thereof, but, on the contrary, is a device secured to Joseph L. Hall 
and William Kook by letters patent of the United States granted to 
them, being No. 212,610,and dated February 25th, 1879. 

And these defendants, further answering, deny that they have 
ever contrived to injure said complainants or to deprive them of 
any profits or advantages whatever, and deny that they have been — 
guilty of any wrongful acts whatever towards the said complainants, 
and deny that they or the said Berkshire National Bank has at 
any time heretofore used at North Adams, Mass., or elsewhere any 
device whatever containing or embodying the inventions granted by 

the said several letters patent named in the said bill of com- 
32 plaint, and say that they have not and do not in any way 
infringe any of the letters patent aforesaid. 

And these defendants deny all and all manner of unlawful com- 
bination and confederacy wherewith they are by said bill charged, 
without this, that there is any other matter, cause, or thing in the 
said complainants’ bill of complaint material or necessary for the 
defendants to make answer unto dnd not herein and hereby well 
and sufliciently answered, confessed, traversed, and avoided or de- 
nied, is not true to the knowledge or belief of these defendants; all 
which matters and things these defendants are ready and willing to 
aver, maintain, and prove as this honorable court shall direct, and 
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humbly pray to be hence dismissed with reasonable costs and 
charges in this behalf most wrongfully sustained. 
JOSEPH L. HALL. 
BERKSHIRE NATIONAL BANK, 
By its attorney, C. E. HUBBARD. 


THOMAS A. LOGAN, 
Solicitor for Defendants. 


UnItepD STATES OF AMERICA, | 
Southern District of Ohio. | 


Joseph L. Hall, being duly sworn, deposes and says that he is the 
defendant in the foregoing answer subscribed by him; that he has 
read the same and knows the contents thereof, and that the same is 
true of his own knowledge, except as to matters therein stated on 
information and belief, and as to these matters he believes them to 
be true. 


JOSEPH L. HALL. 


Sworn and subscribed to before me this 13th day of March, A. D. 
187%. 
JOHN M. FITZGERALD, 
[SEAL. | Notary Public, Hamilton County, Ohio. 


“yey 


dod Amended Bill of Complaint. (Filed Nov. 19, 1879.) 


‘To the honorable the judges of the circuit court of the United States 
for the district of Massachusetts: 

The Yale Lock Manufacturing Company, a corporation duly 
organized and doing business under the laws of the State of Con- 
necticut and having its principal office for the transaction of busi- 
ness in the town of Stamford, county of Fairfield and State of Con- 
necticut aforesaid, and James Sargent and Halbert S. Greenleaf, 
composing the firm of Sargent & Greenleaf and residing and doing 


business in the city of Rochester, county of Monroe and State of 


New York, citizens of the United States, bring their amended 
od bill against the Berkshire National Bank, a corporation 
organized under and by virtue of the laws of the State of 
Massachusetts and under and by virtue of the laws of the United 
States, and doing business in North Adams, State of Massachusetts. 

And thereupon your orators complain and say— 

That heretofore and before the 27th day of January, 1874, one 
Samuel A. Little, of Buckland, Massaciusetts, being then a citizen 
of the United States, was the true, original, and first inventor or 
discoverer of a certain new and useful invention, to wit, an im- 
provement in time locks, and that said invention was not known 
or used by others before said Little’s invention or discovery thereof, 
and was not for more than two years prior to the application 
for letters patent therefor in public use or on sale, contrary to 
the provisions of the statutes of the United States in such cases 
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made and provided; that the said Samuel A. Little made applica- 
tion in writing to the Commissioner of Patents of the United States 
for the granting of letters patent for said invention and paid into 
the Treasury of the United States the fees required by law, and 
then and there also duly complied in all other respects with all the 
necessary conditions and requirements of the statutes of the United 
States in such case made and provided prior to the granting of 
letters patent hereinafter mentioned; that on the 27th day of Janu- 
ary, 1874, letters patent of the United States bearing date on that 
day were issued to the said Samuel A. Little according to law, 
whereby there was granted to him, his heirs, executors, adminis- 
trators, or assigns, for the term of seventeen years from the 27th day 
of January, 1874, the full and exclusive right and liberty of mak- 
ing, constructing, using, and vending to others to be used the in- 
vention or discovery aforesaid, a description whereof was given in 
the words of the said Samuel A. Little in the schedule annexed to 
the said letters patent and was made part of the same; that the said 
letters patent were issued in the name of the United States of 
oo America, and were signed by the Secretary of the Interior, 
and were countersigned and sealed with the seal of the Patent 
Office by the Commissioner of Patents, and were numbered 146,832, 
and were issued and delivered to the said Samuel A. Little; that 
thereupon, after the issuing of the letters patent as aforesaid, the 
suid Samuel A. Little put the said invention into use through the 
instrumentality of your orator, The Yale Lock Manufacturing Com- 
pany; and your orators pray that said letters patent and the sched- 
ule annexed thereto as aforesaid may be deemed and taken asa 
part of this bill, and to the originals of said letters patent and 
schedule or a duly authenticated copy thereof, now in your orator’s 
possession and ready to be produced, they crave leave to refer. 

And your orators further show that by assignment in writing, 
duly signed, delivered, and recorded in the Patent Office, the said 
Samuel A. Little duly assigned the said letters patent and the in- 
vention therein described to your orator, The Yale Lock Manufact- 
uring Company, which thereupon became the sole and exclusive 
owner thereof. 

And your orators further show to your honors that heretofore 
and on or about the ninth day of May, 1876, your orator, The Yale 
Lock Manufacturing Company, finding that said letters patent No. 
146,832, which had been assigned toit, as aforesaid were inoperative by 
reason of a defective or insufficient specification, and the caid error 
having arisen by inadvertency, accident, and mistake and without 
any fraudulent or deceptive intention on the part of said Little or 
your orator, the said company, the said Little and vour orator, the 
said company, surrendered said letters patent to the Commissioner 
of Patents, according to the provisions of the statutes of the United 
States in such case made and provided, and having amended the 
specification of claim in accordance with the decision of said Coim- 

missioner in the premises, and having paid the fees pre- 
36 scribed by and in all other things having complied with 
the statutes of the United States in such case made and pro- 
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vided, new letters patent of the United States for the same inven- 
tion were, on the 9th day of May, 1876, issued and delivered to your 
orator, The Yale Lock Manufacturing Company, according to law, 
whereby there was granted to it and its successors or assigns for the 
then unexpired term of seventeen years from the 27th day of Janu- 
ary, 1874, the full and exclusive right and liberty of: making, con- 
structing, using, and vending to others to be used the said inven- 
tion or discovery of an improvement in time locks, a description 
whereof was given in the words of said Little in the schedule an- 
nexed to suid reissued letters patent; that said new letters patent 
were issued in the name of the United States, and were signed by 
the Secretary of the Interior, and were countersigned and sealed 
with the seal of the Patent Office by the Commissioner of Patents, 
and were numbered 7104, and were issued and delivered to your 
orator, The Yale Lock Manufacturing Company; and thereupon, 
after the issuing of said reissued letters patent No. 7104 as afore- 
said, your orator, the said company, put the said invention into use; 
and your orators further pray that said reissued letters patent and 
the schedule annexed thereto as aforesaid may be deemed and taken 
asa part of this bill, and to the originals of said reissued letters 
patent and schedules or a duly authenticated copy thereof, now in 
your orators’ possession and ready to be produced, they crave leave 
to refer. 

And your orators further show to your honors that heretofore 
and on or about the 8th day of January, 1878, your orators finding 
that said reissued letters patent No. 7104, of which they were then 
exclusive owners as hereinafter set forth, were still inoperative by 
reason of a defective or insufficient specification, and the said 
error having arisen by inadvertency, accident, and mistake and 
without any fraudulent or deceptive intention on the 
part of said Little or your orators, he, said Little, and your 
orators surrendered said letters patent to the Commissioner 
of Patents according to the provisions of the statutes of the United 
States in such case made and provided, and having amended the 
specification of claim in accordance with the decision of the said 
Commissioner in the premises, and having paid the fees prescribed 
by and in all other things having complied with the statutes of the 
United States in such case made and provided, new letters patent 
of the United States for the same invention were, on the Sth day of 
January, 1878, issued and delivered to your orator, The Yale Lock 
Manufacturing Company, with the consent of your orators, Sargent 
and Greenleaf, who fully ratified said surrender and reissue accord- 
ing to law, whereby there was granted to it and its successors or as- 
signs for the then unexpired term of seventeen years from the 27th 
day of January, 1574, the full and exclusive right and liberty of 
making, constructing, using, and vending to others to be used the 
said invention or discovery of an improvement in time locks, a de- 
scription whereof was given in the words of said Little in the sehed- 
ule annexed to said reissued letters patent; that said new letters 
patent were issued in the name of the United States, and were signed 
by the Secretary of the Interior, and were countersigned and sealed 
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with the seal of the Patent Office by the Commissioner of Patents, 
and were numbered 8035, and were issued and delivered to your 
orator; and thereupon, after the issuing of said reissued letters 
patent No. 8035 as aforesaid, your orators put the said invention 
into use ; and your orators pray that said reissued letters patent and 
the schedule annexed thereto as aforesaid may be deemed and 
taken as part of this bill; and to the originals of said reissued letters 
patent and schedule or a duly authenticated copy thereof, now in 
your orators’ possession and ready to be produced, they crave leave 
4 to refer. 
38 And your orators further show to your honors that hereto- 
fore and on or about the 21st dav of January, 1879, your ora- 
tors finding that said letters patent No. 8035, of which they were 
then exclusive owners, as hereinafter set forth, were still inoperative 
by reason of a defective or insufficient specification, and the said 
error having arisen by inadvertency, accident, and mistake and 
without any fraudulent or — deception on the part of said Little or 
your orators, the said Little and your orators surrendered said let- 
ters patent to the Commissioner of Patents according to the provis- 
ious of the statutes of the United States in such case made and pro- 
vided, and having amended the specification of claim in accordance 
with the decision of the said Commissioner in the premises, and hav- 
ing paid the fees prescribed by and in all other things having com- 
plied with the statutes of the United States in such case made and 
provided, new letters patent of the United States for the same in- 
vention were, on the 21st day of January, 1879, issued and delivered 
to your orator, The Yale Lock Manufacturing Company, with the 
consent of your orators, Sargent and Greenleaf, who fully ratified 
said surrender and reissue according to law, whereby there was 
granted to it and its successors or assigns for the then unexpired 
term of seventeen years from the 27th day of January, 1874, the 
full and exclusive right and liberty of making, constructing, using, 
and vending to others to be used the said invention or discovery of 
an improvement in time locks, a description whereof was given in 
the words of said Little in the schedule annexed to said reissued 
letters patent; that said new letters patent were issued in the name: 
of the United States, and were signed by the Secretary of the In 
terior, and were countersigned and sealed with the seal of the Patent 
Office by the Commissioner of Patents, and were numbered 8550, 
and were issued and delivered to vour orators; and thereupon, after 
ihe issuing of said reissued letters patent No. 8550 as afore- 
39 said, your orators put the said invention into use; and your 
orators further pray that said reissued letters patent and the 
schedule annexed thereto as aforesaid may be deemed and taken 
as part of this bill; and to the originals of said reissued letters patent 
and schedules or a duly authenticated copy thereof, now in your 
orators’ possession and ready to be produced, they crave leave to 
refer. 
And your orators further complain and say that heretofore and 
before the 25th day of September, 1877, your orator, James Sargent, 


. 


of Rochester, New York, being then a citizen of the United States, 
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was the true, original, and first inventor or discoverer of a certain 
other new and useful invention or discovery, to wit, combined time 
locks, combination loeks and bolt-work for safes, ete.,and that the said 
Invention was not known or used by others before said Sargent’s 
Invention or discovery thereof, and was not for more than two years 
prior to the application for letters patent therefor in public use or 
on sale, contrary to the provisions of the statutes of the United 
States in such case made and provided ; that the said James Sargent 
made application in writing to the Commissioner of Patents of the 
United States for the granting of letters patent for said invention, 
and paid into the Treasury of tne United States the fees required by 
law, and then and there also duly complied in all other respects with 
all the necessary conditions and requirements of the statutes of the 
United States in such case made and provided prior to the granting of 
the letters patent hereinafter mentioned ; that on the’25th day of Sep- 
tember, 1877, letters patent of the United States bearing date on that 
day were issued to the said James Sargent, according to law, whereby 
there was granted to him, his heirs, executors, administrators, or as- 
signs, for the terin of seventeen years from the 25th day of September, 
1877, the full and exclusiveright and liberty of making, constructing, 
using, and vending to others to be used the invention or discovery 
aforesaid,a description whereof was given in the words of the 
LO said Janes Sargent in the schedule annexed to the said letters 
patent and was part of the same; that the said letters patent 
were issued in the name of the United States of America, and were 
signed by the Secretary of the Interior, and were countersigned and 
sealed with the seal of the Patent Office by the Commissioner of 
Patents, and were numbered 195,539, and were issued and delivered 
to the said James Sargent; that thereupon, after the issuing of the 
said letters patent as aforesaid, your orators, James Sargent and 
Halbert S. Greenleaf, put the said invention into use; and your ora- 
lors pray that said letters patent and the schedule annexed thereto 
as aforesaid may be deemed and taken as part of this bill; and to 
the originals of said letters patent and schedule or a duly authenti- 
cated COPY thereof, now In your orators’ possession and ready to be 
-produced, they crave leave to refer. 

And your orators further show to your honors that heretofore and 
on or about the 15th day of November, 1877, your orator, James 
Sargent, finding that said letters patent No 195,539 were inoper- 
ative by reason of a defective or insufficient specification, and the 
said error having arisen by inadvertency, accident, and mistake 
and without any fraudulent or deceptive intention on the part of said 
Sargent, your orator, the sald Sargent, your wrator, surrendered 
said letters patent to the Commissioner of Patents according to the 
provisions of the statutes of the United States in such case made 
and provided, and having amended the specification of claim in ac- 
cordance with the decision of the said Commissioner in the pretn- 
ses, and having paid the fees prescribed by and in all other things 
having complied with the statutes of the United States in such case 
made and provided, new letters patent of the United States for the 
same invention were, on the 13th day of November, 1877, with the 
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consent and ratification of your orators, The Yale Lock Manufact- 
uring Company and the said Halbert 8S. Greenleaf, issued and de- 

livered to your orator, said James Sargent, eceording to 
41 law, whereby there was granted to him and bis heirs, 

executors, administrators, or assigns for the then un- 
expired term of seventeen years from the 25th day of Septem- 
ber, 1877, the full and exclusive right and liberty of making, con- 
structing, using and vending to others to be used the said invention 
or discovery of an improvement in time locks, a description 
whereof was given in the words of said Sargent in the schedule an- 
vexed to said reissued letters patent; that said new letters patent 
were issued in the name of the United States, and were signed by 
the Secretary of the Interior, and were countersigned and sealed 
with the seal of the Patent Office by the Commissioner of Patents, 
und were numbered 7947, and were issued and delivered to your 
orator, said James Sargent; and thereupon, after the issuing of said 
reissued letters patent No. 7947, as aforesaid, your orators put the 
said invention into use; and your orators pray that said reissued 
letters patent and the schedule annexed thereto as aforesaid may 
be deetned and taken as part of this bill; and to the originals of 
said reissued letters patent and schedule or a duly authenticated 
copy thereof, now in your orators’ possession and ready to be pro- 
duced, they crave leave to refer. 

And your orators further show that on or about the 16th day of 
October, 1577, by an instrument in writing, duly signed, sealed, de- 
livered, and recorded in the United States Patent Office, and by 
another instrument in writing confirmatory thereof, bearing date 
the 7th day of June, 1878, said last-mentioned instrfiment in writ- 
ing being also duly signed, sealed, delivered, and recorded in the 
United States Patent Office, your orator, The Yale Lock Manufactur- 
ing Company, duly assigned, transferred, and set over unto your ora- 
tors, James Sargent and Halbert 8. Greenleaf, an undivided one half 
interest in each and every of the letters patent and inventions above 
named, of which it was then the sole owner, as hereinbefore set 
forth, and the said undivided one-half in all reissues of said letters 

patent which might be granted to it, the said company, after 
42 suid 16th day of October; and your orator, James Sargent, by 

thesame instrument io writing, duly assigned, transferred, and 
set over unto your orator, Halbert 8S. Greenleaf, an undivided one- 
fourth interest and unto your orator, The Yale Lock Manufacturing 
Company, an undivided one-half interest in each and every of the 
letters patent and inventions above named, of which he, the said 
Sargent, was then sole owner, as hereinbefore set forth, and the said 
undivided one-half interest and the said undivided one-fourth in- 
terest in all reissues of said letters patent which may be granted to 
him, the said Sargent, after said 16th day of October, 1877, to which 
said last-mentioned instruments in writing or assignments or to 
duly authentieated copies thereof your orators beg leave to refer and 
pray that they may be made a part of this bill of complaint, and by 
virtue of these last-mentioned instruments in writing your orators, 
on said 16th day of October, 1877, were ,and ever since have been 
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and now are the exclusive owners of all letters patent and reissues 
thereof, and of the inventions and disceveries hereinbefore set forth, 
and of all rights, interests, and privileges thereunder. 

And your orators further show unto your honors, that the said sev- 
eral inventions or discoveries so patented as aforesaid unto the said 
Little and your orators, Sargent and The Yale Lock Manufacturing 
Company, are each and all of them of very great utility, and that 
prior to said 16th day of October, 1877, the same were extensively in- 
troduced into public use and have ever since been extensively and 
publicly used, and that prior to said 16th day of October, 1877, the 
public generally acquiesced in the exclusive rights of your orator, 
James Sargent, and your orator, The Yale Lock Manufacturing Com- 
pany,to the said inventions or discoveries described and claimed in 
the letters patent belonging to them respectively prior to said 16th day 
of October, 1877, as hereinbefore set forth, and ever since said last- 

mentioned date has generally acquiesced in your orators’ 
43 right to the same, and your orator, James Sargent, and your 

orator, The Yale Lock Manufacturing Company, prior to said 
16th day of October, 1877, and your orutors since said date would, 
but for the wrongful acts of the said defendant and others acting in 
concert with it, have made large gains, profits, and advantages from 
the manufacture, use, and sale of the said inventions, and your ora- 
tors would, but for the wrongful acts and doings of the said defend- 
ant and others acting in concert with it, now to be used in concert 
with it now be enabled to use the said improvements in time 
locks, and the said combined time locks, combination locks, and 
bolt-work — safes, ete., to which they are entitled to the exclusive 
right as aforesaid, with profit and advantage, but that by the said 
wrongful acts and doings they are now prevented and hindered from 
doing. 

And your orators further show unto your honors, upon informa- 
tion and belief, that the said defendant, The Berkshire National Bank, 
well knowing the premises and the rights and privileges secured 
unto said James Sargent and said The Yale Lock Manufacturing 
Company and unto your orators, in order to deprive them of the 
profits, benefits, and advantages which might and otherwise would 
have accrued to them, at said North Adams and elsewhere and within 
the said district of Massachusetts and elsewhere and without license 
or permission of said James Sargent or of said The Yale Lock Manu- 
facturing Company or of your orators, has, ever since first day of 
January, 1879, unlawfully and wrongfully used or caused to be used 
certain locks and contrivances forming a single structure as a fast- 
ening device for safe and vault doors, each and all containing the 
said inventions, discoveries, improvements, and combinations the 
exclusive right to which is secured to your orators, as hereinbefore set 
forth, and which said unlawful use by the defendant as aforesaid is 
a Violation and infringement of your orators’ exclusive rights and 

privileges, and that the said defendant has derived and re- 
4-4 ceived and is stillderiving and receiving from such use great 

gains, profits, and advantages, but to what amount your ora- 
tors are ignorant and cannot set forth, but your orators pray that 
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the defendant may be required to make a disclosure of all such 
gains, profits, and advantages. 

And your orators in like manner aver that the defendant, though 
requested to desist from such unlawful use and to pay to your ora- 
tors such gains and profits as the defendant has actually made, 
refuses so to do, by means whereof your orators are, and have been 
greatly injured and are now prevented from putting the said in- 
vention or discovery into successful operation, and have been and 
are deprived and prevented from receiving the gains and profits to 
which they are lawfully entitled from the exclusive rights and 
privileges so granted and secured to them as aforesaid and which 
they would have derived and acquired and would now derive and 
acquire but for the said wrongful acts of the said defendant. 

And your orators pray that the said defendant may be compelled 
by a decree of this honorable court to account for and pay over unto 
your orators all such gains and profits as have accrued or arisen to 
or been earned or received by the said defendant, and all such gains 
and profitsas your orators would have received but for the wrongful 
acts and doing of the said defendant, and all damages your orators 
have sustained thereby, and this honorable court will assess the 
same or cause them to be assessed under its direction, and will in- 
crease the same, in its discretion, as provided by law. 

And that the said defendant, its officers, associates, attornevs, 
solicitors, clerks, servants, agents, and workmen, may be perpetually 
enjoined and restrained by the decree of this court from directly or 
indirectly making or causing to be made, using or causing to be 

used, or vending to others io be used in any manner any 
45 locks or contrivances containing or embodying the said inven- 

tions granted by the said letters patent as issued aforesaid, 
and from infringing upon or violating the said letters patent by the 
use or sale of the said inventions in any way whatsoever, and the 
said defendant may be decreed to pay the costs, charges, and dis- 
bursements of this suit, and your orators may have such other relief 
as the equity of the case may require and as to your honors may 
seem meet. 

‘To the end, therefore, that the said defendant may, if it can, show 
why your orators should — havethe relief prayed,and may fall, true, 
direct, and perfect answer make, according to the best of its or its 
officers, clerks, agents, or workmen’s knowledge, remembrance, in- 
formation, and belief, to the several matiers hereinbefore averred 
and set forth as fully and particularly as if the same were here re- 
peated paragraph by paragraph and it and they were thereto 
severally and specifically interrogated— 

May it please your honors to grant to your orators a writ of sub- 
pena ad respondendum, issuing out of and under the seal of this honor- 
able court, directed to the said defendant, commanding it to be and 
appear and make answer unto this bill of complaint, and to perform 
and abide by such order and decree herein as to this court may seem 
required by the principles of equity and good conscience. 

May it also please your honors to grant your oratorsa provisional 
or preliminary injunction issuing out of and under the seal of this 
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honorable court, enjoining and restraining the defendant and its 
officers and attorneys, solicitors, clerks, servants, workmen, 
46 and agents to the same purport, tenor,and effect hereinbefore 
prayed for in regard to said perpetual injunction. 
And your orators will ever pray, ete. 
THE YALE LOCK M’F’G CO., ) 
| SEAL. | By HENRY R. TOWNE, P't. . 
JAMES SARGENT, 
HALBERT 8S. GREENLEAFP, 
By Ek. WETMORE, Their Attorney. 
BROWNE, HOLMES & BROWNE, 4 


Complainants’ Solicitors. 


EDWARD WETMORE, Of Counsel. 


Unirep States oF AMERICA, | ia v 
Tistrict of Connecticut, ie > 


Henry R. Towne, being duly sworn, deposes and says that he is 
president of The Yale Lock Manufacturing Company, one of the com- 
plainants in the above bill of complaint; that he has read the same 
and knows the contents thereof; that thesaid billis true except as to 
any matters therein stated upon information and belief, and as to 
these matters he believes it to be true. 


HENRY R. TOWNE. 


Sworn to before me this 14th day of November, 1879, | 
[L. s.] SCHUYLER MERRITT, 


Notary Public for Connecticut. 


47 Answer to Amended Bill (Filed Feb. 12, 1880.) 


And now comes Joseph L. Hall, substituted by leave of court as 
defendant herein in place of the Berkshire National Bank, and for 
answer to the amended bill of complaint of The Yale Lock Manu- 
facturing Company and James Sargent and Halbert 8. Greenleaf, 
complainants, and reserving all rights of exception to the said 
amended bill of complaint, and answering only so much thereof as 
he is advised it is material to answer, and still adhering to his orig- 
inal answer, and asking that it may be taken as part hereof, with 
leave to refer thereto as fully as if it were incorporated herein, says: 

He has no information that the Yale Lock Manufacturing Com- 
pany is a corporation duly organized as such under the laws of the 
State of Connecticut, and therefore leaves the complainants to make 
such proof thereof as they shall be advised is material; he admits 
that James Sargent and Halbert 8. Greenleaf compose the firm of 
Sargent & Greenleaf, and reside and do business in Rochester, in 
the State of New York, and as to the various inventions and the 
patents issued therefor to the said 8S. A. Little and James Sargent, 
and the surrenders and reissues thereof, and also as to the assign- 
ments of the same to the persons and parties respectively named, as . 
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the sume are all specifically enumerated and alleged in the 
48 said amended bill of complaint, the defendant, answering all 

for each and praying that this his said answer may be taken 
to apply as we!l to each as though the same were severally and spe- 
cifically env crated herein, says— 

That he his seen informed and admits it to be true that letters 
patent of the United States were granted and issued to the said 5S. 
A. Little anc James Sargent, upon the dates therein averred, for the 
said alleged inventions in said amended bill described, but denies 
that the said parties named therein as the original and first invent- 
ors of the inventions therein described were in fact the original and 
first inventors of such inventions. 

The defendant says he does not know and is not informed, save 
by said bill of complaint, whether or not the said S. A. Little and 
James Sargent did properly make application for said patents, and 
did comply with all the requirements of law, and did have said 
patents issued to them in due form of law, and leaves the com- 
plainants to make such proof thereof as they shall be advised is 
material. 

And this defendant, further answering, says that he does not know 
and is not informed, save by said amended bill of complaint, whether 
or not the said parties sold, conveyed, or assigned their r-spective 
rights, title, and interest in the said patents and alleged inventions 
secured by said letters patent or any interest therein to the said 
other parties alleged to have received the same, nor whether such 
assignments were duly recorded in the Patent Office, nor whether 
they are now the owners of the same, nor whether the said sur- 
renders and reissues were ratified by said parties,and leaves the 
complainants to make such proof thereof as they shall be advised 
is material. 

And the said defendant, on information and belief, denies that 
by virtue of any such patents and assignments as are mentioned in 
suid amended bill of complaint ‘said complainants became or ever 
were possessed of or yested with any exclusive right or liberty to 
make, construct, or use, or of vending to others to be used, in the 
United States or elsewhere, the alleged inventions patented by the 
said several letters patent, and denies that the said several al- 
leged inventions were put into use, as in said bill of complaint 

alleged. 
49 And the said defendant, on inférmation and belief, denies 

that the said several letters patent before being reissued, as 
alleged, were inoperative by reason of a defective or insufficient speci- 
fication, and denies that said errors arose by inadvertency, accident, 
and mistake, and without any fraudulent or deceptive intention on 
the part of the parties specified, and denies that the specification of 
claims therein were [was] amended according to the decision of the 
Comniissioner, and denies that any reissues were necessary 1 conse- 
quence thereof, or that any such reissues are valid, all as alleged in 
said amended bill of complaint, and denies that the said several new 
letters patent, being the reissues specifically enumerated therein, were 


28 YALE L. M. CO..ET AL. VS. BERKSHIRE N. B. ET AL. AND 


for the same inventions as were shown and described in the original 
letters patent therefor. 

And the said defendant further denies that the said several alleged 
inventions are of great or any utility and value, or that the same 
have been introduced into public use, or that the publie generally 
or any portion thereof have acquiesced in and acknowledged the 
complainants’ exclusive right to the same or any portion thereof. 

The defendant, further answering, says that he is informed and 
believes it to be true that the said inventions and discoveries and 
the same principles and combinations patented in and by the said 
several letters patent named in the bill of complaint aforesaid were 
patented by letters patent to the following-named persons at the 
times stated, being prior to the dates of the said patents named in 
said bill, to wit: ; 


Letters patent of the United States. 


ie ern: ek, Di Ee dite ect tren eisiniasliiniiiiainn 5321 
A a Nh I TI I sci head ninevsnceeciall chess econedalaeabanial 8603 
eRe Ge Fete: ROUT Bey SOUE nc a nedwi eniminiaiel 17150 
Williams & Cummings, May 5, 1857.........-.....-.., . 17245 
iy CERORPOOR, ABO 10, Bee cin dene comncdnnnieiaiaiahien 19927 
Lyman Derby, Nov. 2, 1858-_--- -- sce sn elielidleliepsliiassiata ead 21947 
SNES, SOOT. OA PO irre eect wenmeinnniimiebndiaaiianin 22057 
Sa i SEE, BERS BA SOOO commit scnwncademceennenen 90529 
Sec NL NIE SE RE ieieeerssici: om ever sineinil: alabienis ainda 106691 
i i a a wa ala 121782 
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50 Se: a PERS, DM, TE, BF Bain miciiictinenidiiinedinpiliedl 122914 

Be ae CE, By Bn nin pam 91119 
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And also the English letters patent to— 


Wilham Rutherford, dated April 14, 1831....--...-. 2... 6105 
And also pacents of the United States— 
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And this defendant, further answering, says that he is informed 
and believes it to be true that the said inventions and discoveries 
and the same principles and combinations patented in the said sev- 
eral letters patent named in the said bill of complaint were in public 
use in the United States at the Holliston Bank, at Holliston, Mass., 
and at the Milford National Bank, at Milford, Mass., and at the 
Hudson River Bank, at Hudson, in the State of New York, and had 
been in such use for more than two years before the dates of the ap- 
plication by the patentees thereof for the said several letters patent 
named in the said bill of complaint. 

And the defendant, further answering upon information and be- 
lief, denies that the said 8. A. Little and James Sargent were the first 
original inventors of the inventions or either of them described and 
claimed in said amended bill of complaint, but, on the contrary, avers 

that long prior to the time of the said alleged inventions the 
51 same were well known and publicly made and used in the 

United States and in the following places, among others, 
which uses were known to divers persons and, among others, to the 
following persons, to wit: . 

Virgil G. Gilmore, at the banking-house of Gilmore & Brotherton, 
on Main street, and at the banking-house of James Gilmore, on 
Fourth street, in Cincinnati; and to Warren Warner, at the foundry 
of Miles Greenwood & Co., on the canal, near Walnut street, in Cin- 
cinnati; and to Miles Greenwood, at the same place; and to Hall, 
Carrol] & Co., at their safe and lock factory, in Cincinnati ; and to 
J. B. Schroeder, locksmith, in his shop on Third street, near Race, 
Cineinnati: and to Oliver Perin, at the Third. National Bank, on 
Third street, between Walnut and Vine streets, in Cincinnati, and 
at the Safe Deposit Company’s vault, Third street, near Main, Cin- 
ClUNATI. 

The defendant, further answering, says, upon information and 
belief, that the said inventions and the same principles and combi- 
nations patented in and by the said letters patent to J. A. Little and 
James Sargent, named in the amended bill of complaint aforesaid, 
were mentioned and described in the following publications, pub- 
lished, issued, and publicly circulated and distributed prior to the 
said several inventions and discoveries alleged in said amended bill 
of complaint, viz: 

Transactions of the Society for the Encouragement of Arts, Manu- 
factures, and Commerce for 1827, volume 45, page 159 et seq., and 
illustrations shown in plate 8, J. P. Paine’s illuminating clock, 
published in London, England. The Edinburgh New Philosoph- 
ical Journal, volume 33, page 295, A. D. 1842, published in London, 
England, showing and describing Brysou’s illustrated mechanism 
for turret clocks.” 

Curiosities of Clocks and Watches, by dt Wood, page 173. 

Articles deseribing clock-work.ix-a book entitled “ Traite de 
Lhorlogerie,” by Thiewt; Sen., pages 383, 384, and the drawing 
thereof, shown in plate od, figures 7 and 8” tliereof. Paris, A. D:, 
i741, vol. 1. 

And this defendant, further answering, says that the device used 
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by the said Berkshire National Bank is wholly different from the 
devices set forth in said several letters patent and the specifi- 
o2 cations thereof; but, on the contrary, is a device secured to 
Joseph L. Hall and William Kook by letters patent of the 
United States granted to them, being numbered 212,610 and dated 
Feb. 25, 1879. 

And this defendant, further answering, denies that he has ever 
contrived to injure said complainants or to deprive them of any 
profits or advantages whatever, and denies that he has been guilty 
of any wrongful acts whatever towards the said complainants, and 
denies that he or the said Berkshire National Bank has at any time 
heretofore used, at North Adams, Mass., or elsewhere, any device 
whatever containing or embodying the inventions granted by the 
said several letters patent named in said bill of complaint, and says 
that he has not and does not in any way infringe any of the letters 
patent aforesaid. 

And this defendant denies all and all manner of unlawful combi- 
nation and confederacy wherewith he is by said bill charged, without 
this, that there is any other matter, cause, or thing in the said 
complainants’ bill of complaint material or necessary for this de- 
fendant to make answer unto and not herein and hereby well and 
sufficiently answered, confessed, traversed, and avoided or denied, is 
not true to the knowledge or belief of this defendant; all which 
matters and things this defendant is ready and willing to aver, 
maintain, and prove as this honorable court shall direct, and there- 
fore prays to be hence dismissed with his costs. 

THOS. A. LOGAN, 


Solicitor for Defendant. 


Unirep Strates oF AMERICA, Southern District of Ohio: 


Joseph L. Hall, being duly sworn, deposes and says that he is the 
defendant in the foregoing answer subscribed by him; that he has 
read the same and knows the contents thereof, and that the same is 
true of his knowledge except as to the matters therein stated on 
information and belief, and as to those matters he believes it to be 
true. 


JOSEPH H. HALL. 


Subseribed and sworn to before me this twenty-fourth dav of 
January, A. D. 1880. 
BEN. ROBINSON, Jr., 
Notary Public, Hamilton County, Ohio. 


53 Replication. 


The replication of The Yale Manufacturing Company, James Sar- 
gent, and Halbert S. Greenleaf, complainants, to the answer of The 
Berkshire National Bank and Joseph L. Hall, defendants. 


These repliants, saving and reserving unto themselves all and all 
manner of advantage of exception to the manifold insufticiencies of 
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the said answer, for replication thereunto say that they will aver 
and prove their said bill to be true, certain, and sufficient in the 
law to be answered unto, and that the said answer of the said de- 
fendants is uncertain, untrue, and insuflicient to be replied unto by 
these repliants, without this, that any other matter or thing what- 
ever in said answer contained material or effectual in the law to be 
replied unto, confessed and avoided, traversed or denied, is true. 

All which matters and things these repliants are and will be 
ready to aver, maintain, and prove, and humbly pray as in and by 
their said bill they have already prayed. 

By their solicitors, BROWN, HOLMES & BROWN. 


54 Evidence for Complainants. 


Testimony taken on behalf of the complainants, pursuant to the 
G7th equity rule, as amended, before Jobn H. Ives, special ex- 
aminer. 

New York, November 5, 1879. 

Present: Edmund Wetmore, counsel for complainants; Thomas 
A. Logan, counsel for defendant. 

Counsel for complainants offers in evidence copy — reissue letters 
patent, Samuel A. Littie, assignor to the Yale Lock Manufacturing 
Company, being reissue No. 8550, dated January 21, 1879 (which is 
marked Complainants’ Exhibit A); also copies — two assignments, 
said patent and others, marked Complainants’ Exhibits B and C. 

It isstipulated that printed Patent Office copies of foregoing 

59 patents and copies of said assignments, eompared and certi- 

fied by examiner to be true copies of certified Patent Office 
copies, may be used herein with like effect as originals or certified 

Patent Office copies. 


Epwarp 8. Renwick, called on behalf of the complainants, be- 
ing duly sworn, testifies as follows: 


| Q. What is your name, residence, and occupation ? 

A. Edward 8. Renwick. I reside at Milburn, New Jersey. I am 
by profession a civil and mechanical engineer, but am occupied 
principally as acting as expert in patent causes and in soliciting 
patents. 

2 Q. Please state briefly what acquaintance you have with ap- 
plied mechanies, and especially what acquaintance you have with 
the mechanism of chronometer or time locks. 

A. I received the education of a civil and mechanical engineer, 
and was engaged for a number of years, almost exclusively, in the 
construction of machinery and in fle superintendence of machinery 
in motion. For more than thirty years past I have been engaged 
in my present occupation and have had to examine and make my- 
self familiar with the construction and operation of a great number 
of machines of different kinds for performing a great variety of op- 
erations in the useful arts. I have also had to plan machines, to 
superintend their construction and repair, to adjust them for use, 
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and to operate them. I have had also to examine a large number 
of patents and to make myself familiar with the construction and 
operation of the machinery described and represented in them. I 
have been called upon many times to point out the similarities and 
differences of machines and to testify as expert in patent causes. I 
am familiar with the construction of locks of many kinds, I have had 

to superintend the construction of locks from drawings, and 
56 have been called upon several times to testify as expert in 

patent causes in which the construction and operation of 
locks was the subject-matter of the controversy. I have also had 
to examine and make myself acquainted with the construction and 


operation of locks described and represented ina large number of 


books and patents, including chronometer locks. 

3 Q. Have you read and do you understand the specification of 
the Little reissue patent No. 8550, Complainants’ Exhibit No. 1? 

A. I have examined a Patent Office copy of the reissued patent 
mentioned in the question, and believe that I understand its con- 
tents and the construction and operation of the mechanism repre- 
sented and described therein. 

4 Q. Please state what is the invetition which you find deseribed 
in said specification and particulariy pointed out in the first and 
seventh claims thereof. 

A. The improvements described in the said specification have 
reference to chronometric or time locks in which the hour at which 
the lock may be unlocked by the operator is determined by a time 
mechanism within the vault or safe, so that the bolt or bolt-work 
which secures the door cannot be unlocked until the hour deter- 
mined by the movement of the time mechanism. 

The mechanism recited in the first and seventh claims of the said 
reissue has reference to means or devices by the operation of which 
the hour at which the bolt-work is secured from being moved by 
the operator, as well as well as the hour at which the bolt-work is 
left free to be moved by the operator, are both controlled by the time 
mechanism, and the said devices are so constructed and combined 
that an adjustment may be made by the operator without altering 
the construction of the lock for the purpose of predetermining the 
hours at which both the securing of the bolt-work by the time 
mechanism and the releasing of the bolt-works by the operation of 

the same time mechanism is effected. 
57 The improvement recited in the first claim, as I understand 
the said reissue, is a combination of four classes of devices, 
namely: 

Ist. The independent multiple bolt-work by which the door of the 
safe or vault is secured. 

2d. Time mechanism for the purpose of determining the hours 
when the multiple bolt-work can be operated for the purpose of 
locking and unlocking the vault door. 

3d. Locking or dogging mechanism, comprising essentially an 
obstruction commonly called a dog, which when placed in one posi- 
tion relatively to some portion of the independent multiple bolt- 
work prevents the same from being moved for unlocking, and which 
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when moved out of that position releases the bolt-work so that it can 
be unlocked. The obstruction of the bolt-work is called in the said 
reissue dogging the bolt-work, such obstruction being effected by 
the movement of the dog to the proper position for that purpose. 

4th. Adjustable devices which are connected with the time mech- 
auism with the capacity of being adjusted by the person who is 
authorized to predetermine the hours for locking and unlocking, 
and which, when so adjusted, are moved by the time mechanism 
aud operate upon the dog or obstruction which dogs and releases 
the bolt-works, so that when the said adjustable devices are adjusted 
to any particular hours at which they are to operate the movement 
of one of said adjustable devices by the time mechanism automati- 
cally dogs the bolt-work at the predetermined time and prevents 
the movement thereof for unlocking, while the movement of the 
other adjustable device by the continued operation of the time mech- 
anism automatically releases the bolt-work at the time predeter- 
mined for that purpose by its adjustment and permits the bolt-work 
to be operated for unlocking. 

The improvement recited in the 7th claim, as I understand the 
same, is a combination of three classes of devices, which are— 

Ist. The time m:vements or mechanism before mentioned by 

me. 
58 2d. The two adjustable devices before mentioned by me, 
which are carried by the time mechanism, but are both ad- 

justable thereto by the person authorized to do that work, and 
without altering the construction of the lock, and which operate 
upon the dog or obstruction above mentioned by me, so as to deter- 
inine the times of locking and unlocking. ; 

3d. The dog or obstruction, the said combination being in sub- 
stance, as I understand the same, the combination of three of the 
classes of devices of the first claim, but lacking the multiple bolt- 
work, which, as I understand the reissue, is an essential member 
of the first claim. 


Complainants’ counsel offers in evidence copy of a working draw- 
ing of the time lock in use upon the vault door of defendant's bank, 
und it is admitted that the said drawing is a correct representation 
of the said lock used prior to the filing of the bill in this case, and 
the same is marked “ Complainants’ Exhibit Lock Drawing.” 


5 Q. Please examine the drawing, Complainants’ Exhibit Lock 
Drawing, and state whether you understand the construction and 
mode of operation of the locking device therein shown and described. 

A. ] have examined the Exhibit Lock Drawing referred to in the 
question and believe that I understand the contents thereof and the 
construction and operation of the lock described therein, as far as 
the same is represented and deseribed. 

6 Q. Please examine the skeleton model herewith produced and 
shown you and state whether it correctly illustrates the mode of 
operation of the lock described in said drawing. 

A. Upon examining the said model I find that it is a correct rep- 
resentation, as far as it goes, of the mechanism of the lock repre- 
5—261 
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sented in “ Exhibit Lock Drawing”—that is to say, the said 

model represents, with substantial correctness, the multiple 
59 buit-work of the drawing, the dogging mechanism, the dial 

of the time mechanism, the adjustable devices by means of 
which the time mechanism is enabled to dog and release the mul- 
tiple bolt-work, and the appurtenances that are necessary for these 
two operations. ‘Thesaid model does not represent the combination 
locks and their appurtenances by means of which they operate upon 
the bolt-work, and which are shown in the drawing. 


Model offered in evidence by complainants’ counsel and marked 
“Complainants’ Exhibit Model Defendants’ Lock.” 


7 Q. Please state whether, in your opinion, the lock represented 
in said drawing and model contains any of the combinations of 
mechanical devices described in the said Little patent, reissue No. 
8550, and particularly set forth in the first and seventh claims 
thereof, and please give your reasons for any opinion you may 
eX | ress. 

A. In my opinion the lock represented in the exhibit drawing 
and in the model embodies in substance the combination of devices 
recited in the Ist claim of the said Little reissue 8550, and also the 
combination of devices recited in the 7th claim of the said reissue. 

The said lock embodies, in my opinion, the combination of de- 
vices recited in the first claim of the said reissue, because it con- 
tains four classes of devices corresponding, respectively, with the four 
which I understand to be required by the said first claim, and com- 
bined to operate substantially in the same manner and for the same 
purpose as these required by the said claim. 

‘Thus the independent multiple bolt-work of the said defendants’ 
lock, corresponding substantially with the first class of devices of 
the said first claim, is the set of bolts to which | have affixed the 
letter ““W” in the drawings and in the model, which set of bolts 
ure combined together so as to be operative by means of a spindle 

or arbor from the exterior of the vault. The said bolt-work 
60 of the said defendants’ lock is that by which the door of 

the safe or vault is secured, and it is independent in the 
saine sense that the bolt-work recited in the said first claim of reissue 
$590 is independent, viz: That when not obstructed by the opeta- 
tion of the time mechanism (and the supplementary combination 
lock represented in the drawing) it may — locked or unlocked in- 
dependently of the time mechanism and without moving that 
mechanism. : 

The time mechanism of the said defendants’ lock, which corre- 
sponds substantially with the time mechanism of the said first claim, 
is the time mechanism indicated in the drawing by the words 
“time movement;” the same, as I understand the drawing, consist- 
Ing of a train of wheel-work and its appurtenances capable of re- 
volving an hour spindle similar to the hour spindle or wheel, or 
hub thereof, of an ordinary clock, and of thus measuring time. 
The dial of this time mechanism or time movement is seen In the 
drawing with the divisions corresponding with hours and parts of 
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hours, and the same is represented in the model by the dial disk, 
on which the numbers corresponding with some of the hours are 
stamped, the highest of the said numbers being 48. 

The locking or dogging mechanism of the defendants’ lock, which 
corresponds substantially with the locking or dogging mechanism 
referred to in the said first claim of said reissue 8550, comprises, 
essentially, as the latter does, an obstruction or dog, which is indi- 
cated in the said exhibit drawing by the letter “C” and which has 
been marked by me in the model by the same letter. This dog, 
when placed in one position relatively to a portion of the multiple 
bolt-work (in this case a noteh o: the hooked bar B), prevents the 
samme from being moved for unlocking, and when moved out of 
that position releases the bolt-work so that it can be unlocked. ‘The 
said dog in the said defendants’ lock is constructed to vibrate on a 
pivot as the corresponding dog V, represented in the drawings of the 

said Little reissue. 
G1 The two adjustable devices of the said defendant’s lock, 

which correspond substantially with those referred to in the 
said first claim, are the two arms or hands which are connected with 
the hour spindle of the time mechanism, and which I have marked 
in the said exhibit drawing TT’. In the model these adjustable 
arms are connected with the hour spindle, which is squared to re- 
ceive the key. These two adjustable devices are adjustable by the 
person who is authorized to predetermine the hours at which the 
locking and unlocking is to be effected, and when they are so ad- 
justed they are moved by the time mechanism and operate upon the 
dog or obstruction C, which dogs and releases the bolt-works. Thus 
when the said devices have been adjusted and the bolt-work has 
been shot for securing the door, the movement of the adjustable de- 
vice or arm T by the time mechanism causes it, at the hour of 
locking, to operate upon a tripping lever, which releases an angular 
intermediate lever, one of whose arms has the form of a hook, and 
permits the latter to engage with the dog C, thus holding it in posi- 
tion for dogging the bolt-work. After the bolt-work is thus dogged 
the continued movement of the time mechanism causes the second 
udjustable device, T’, at the predetermined hour to operate upon the 
dog through the intervention of the intermediate lever, before men- 
tioned by ne, and thereby release the bolt-work from the control of 
the time mechanism, so that the bolt-work may then be operated 
for unlocking the safe. The operation of both of the said adjustable 
devices is therefore automatic, and both may be adjusted so as to 
vary the hours at which they are to operate upon the dog or dogging 
lever C, for the purpose of dogging and releasing the bolt-work. 

The said defendants’ lock embodies, in my opinion, the combina- 
tion of devices recited in the seventh claim of the said reissue be- 
cause it contains three devices which correspond substantially with 
those referred to in the seventh claim, and which are combined to- 

vether in substantially the same manner. Thus the time 
2 movement or time mechanism of the said defendants’ lock, 
which, in my opinion, corresponds substantially with that of 
the said seventh claim, is the time movement which I referred to 
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when speaking of the first claim, viz., that designated in the exhibit 
drawing by the words “ time movement.” 

The two adjustable devices of the said defendant’s lock, which, in 
my opinion, correspond substantially with those recited in the said 
seventh claim, are the two which I mentioned when speaking in 
reference to the first claim, viz., the arm T of the said exhibit draw- 
ing, which is adjustable for the purpose of predetermining the time 
of locking, and the other arm, T’, which is adjustable for the pur- 
pose of determining the time of unlocking. 

The dog of the said defendant’s lock, which corresponds substan- 
tially with the dog that I understand to be referred to in the said 
7th claim, is the pivoted dog designated by the letter C in the said 
exhibit drawing and model, it being the same dog which I have 
mentioned in speaking of the said first claim. The said three kinds 
of devices of the said defendant’s lock are combined substantially 
as those of the said Little re’ssue, and for the same purpose, the 
time mechanism moving the adjustable devices, the two adjustable 
devices being capable of adjustment for the purpose of predetermin- 
ing the hours of locking and unlocking, and, when so adjusted, 
being moved by the time mechanism and caused to operate at the 
predetermined hours upon the dog, which secures and releases the 
bolt-work. 

When making the foregoing statements I took into consideration 
the fact that in the lock represented in the drawing of the said 
Little reissue the pivoted dog is not only secured in the dogging po- 
sition at the predetermined time for dogging by the operation of the 
time mechanism or time movement and the appropriate adjustable 
device, but is also raised to that position by the action of the time 
mechanism or movement; whereas in the defendant’s lock, although 

the former operation is effected by the operation of the time 
63 mechanism and theappropriateadjustabledevice. Thesecond 

operation or raising of the pivoted dog is done by the oper- 
ator by means of a connection between the said dog and the multiple 
bolt-work, the connection to which I refer being the hooked end of 
the bar B and aspur of the pivoted dog C on which the said hooked 
end operates. Ido not, however, consider this difference material 
when speaking in reference to the combinations of the first and 
seventh claims, because there is nothing in the language of the said 
reissue, as [ understand the same, which restricts the combinations 
of the first and seventh claims to the positive inovement of the dog 
by the time movement; and, further, because a similar connection 
might be applied to the mechanism represented in the drawings of the 
Little reissue,so that the movement of the multiple bolt-work would 
raise the dog V without any change in either the time mechanism, the 
adjustable devices, the dogging mechanism,or the multiple bolt-work, 
other than the addition of the connecting devices to enable the dog 
to be raised by the movetment of the bolt-work of the door. Hence 
the said connection in the defendant’s lock is in the nature of an 
addition to what is described and represented in the said Little 
reissue, and, being in the nature of an addition, it does not change 
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the fact that defendant’s lock embodies in substance the combina- 
tions of the first and seventh claims of the said reissue. 

I further took into consideration the fact that in the lock repre- 
sented in the drawings of the Little reissue the bent or intermediate 
lever (R) which intervenes between the adjustable devices of the time 
mechanism and the pivoted dog (\V) for the purpose of securing the 
latter in the dogging position and for releasing it therefrom is moved 
by the operation of the time mechanism to the position for holding 
up or securing the dog and is moved to the position for releasing 
the dog by the action of gravitation, whereas in the defendant’s 
lock the corresponding intermediate lever E is moved to the posi- 

tion for securing the dog in the dogging position by the 
64 force of a spring and is moved to the position for releasing 
the dog by the operation of the time mechanism. I do not, 
however, consider these differences material for the following 
reasons: The language of the said Little reissue, as | understand 
the same, does not restrict the combinations of the first and seventh 
claims to the movement of the bent lever in either one direction or 
the other by the operation of the time mechanism; and if the lock 
represented in the Little reissue should be turned upside down it 
would be necessary to reverse the action of the agencies upon the 
said intermediate lever, the gravitating force of a weight or a 
spring being employed to move the intermediate lever to the 
position for securing the dog and the operation of the time mechan- 
ism being employed to move the intermediate lever to the posi- 
tion for releasing the dog. The operation of the time mechanism 
and a gravitating force or a weight upon the intermediate lever or 
its equivalent are thus antagonistic to each other, and either the 
one or the other may be employed, as circumstances or the views of 
different constructors render expedient, without changing in sub- 
stance the operation of the time nechanism, or the two adjust- 
able devices, or the dogging mechanism, or the multiple bolt-work. 
Besides, in many mechanisms, and particularly in clock-work, a 
spring for producing a movement is a well-known substitute for a 
gravitating force embodied either in a separate weight or in the 
weight of some moving member of the mechanism. Hence the 
use of a spring to operate the intermediate lever of the defendants’ 
lock in place of the gravitating force employed in the lock repre- 
sented in the Little reissue for the purpose of moving the corre- 
sponding intermediate lever is, in my opinion, the substitution of 
one well-known substitute for another and does not prevent the 
defendants’ lock from embodying in subtance the combinations of 
devices referred to in the first and seventh claims of the Tuttle 
reissue. 
[ further took into consideration the fact that in the form 
bo of lock represented in the drawing of the Little reissue the 
time mechanism continues to run after the dog has been re- 
leased at the predetermined time, whereas with the defendants’ 
lock, as I understand the same, the time mechanism stops after the 
dog has been released at the predetermined time. I do not, how- 
ever, regard this difference as material in reference to the combina- 
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tions of the first and seventh claims of the Little reissue, because 
they relate especially to the dogging and releasing of the bolt-work 
at predetermined times and do not relate to what may take place 
after the last of these operations is performed or to the peculiarities 
of the operation of the mechanism thereafter. All that is required 
of the time mechanism is that it shall run until it performs the said 
two operations ond shall operate the two adjustable devices for that 
purpose. When these operations are performed the work required 
is completed, and the running of the time mechanism after the said 
LWo operations are performed 1s suppiementary to any operation 
which I understand to be required by the combinations of the first 
and seventh claims. The time mechanism of the defendant's lock 
runs long enough to perform the two operations required, and it 
operates the two adjustable devices for those purposes in the same 
manner as the time mechanism represented in the drawings of the 
Little reissue does—that is, by carrying the said adjustable devites 
along with the hour spindle or wheel; hence the fact that the time 
mechanism in the defendant’s lock is stopped after the last operation 
required by the said LWo claims Is com plete d does not, in ny opinion, 
prevent the defendants’ lock from embodying in substance the com- 
binations of these two claims. Besides that it would be very easy 
to add to the Little lock represented in the drawings of the reissue 
a supplementary device which would stop the time mechanism after 
the releasing of the dog was effected without changing in other re- 
spects the operation of the other devices mentioned in the said two 
claims, and the addition of such a device would certainly hot pre- 
vent the lock containing it from embodying the combination of the 
said two claims. 
66 | also took into consideration the fact that in the lock rep- 
resented in the said drawing of the Little reissue the link 
with which the adjustable devices are connected is separate from 
the arbor or spindle with which the elock spring is connected for 
the purpose of winding the spring, whereas in the defendants’ lock 
the same arbor is used for both PUPPOses., I do not, however, regard 
this difference as material in reference to the subject-matter of the 
first and seventh claims, because, as | understand the language of 
the Little reissue, there is nothing in it which restricts the time mech- 
anism recited in the first and seventh claims to any peculiar con- 
struction or to the employment of a special arbor for winding the 
spring. Consequently the arrangement of the internal works of 
the time mechanism is, in my opinion, a matter of indifference, pro- 
vided the time mechanism is constructed to operate so as to move 
the two adjustable devices and cause them to operate at the prede- 
termined times upon the dogging mechanism for both dogging and 
releasing the bolt-work. 
| further took into consideration the fact that in the 7th claim the 
compound word employed to designate the time mechanism Is “ time- 
movements” in the plural, and in the form of lock represented in 
the drawing of the Little reissue the two time movements are em- 
ploved to operate the hour hub or wheel, which runs on a stationary 
stud and earries the adjustable devices. These are some of the com- 
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binations received in the claims, which, as I understand them, re- 
quire of necessity two independent time movements, but, as | under- 
stand the said reissue, the combinations of the first and seventh 
claims do not, but are broad enough in their scope to embrace the 
equivalent of two time inovements for operating the two adjustable 
devices for the purpose of both dogging and releasing the bolt-work. 
A single time movement is just as capable of moving the two ad- 
justable devices for the said purposes as two are, and the operation 

of the adjustable devices of the dogging mechanism and of 
O7 the bolt-work for the purpose of dogging and releasing the 

bolt-work at predetermined times is precisely the same, whether 
two time movements or a single one be employed. Hence, in my 
opinion, a single time movement Is an equivalent for the two time 
movements mentioned in the seventh claim when used in combina- 
tion with the other devices referred to in that claim, and the use of 
this single time movement in the defendants’ lock does not prevent 
it from embodying in substance the combination of the said seventh 
claim. 

I further took into consideration the fact that in the lock repre- 
sented in the drawings of the Little patent the hour wheel carrying 
the adjustable devices revolves upon a fixed stud, while in the de- 
fendants’ lock there is a corresponding spindle or arbor which re- 
volves in bearings. 

| do not, however, regard this difference as material, because the 
use of a spindle or of an arbor driven by the time mechanism and 
carrying the adjustable devices with it in its revolution accom- 
plishes the same purposes and in the same manner as the hour 
device or wheel represented in the said reissue, and because the 
employment of a spindle revolving upon its axis Is a well-known 
substitute in mechanies, and particularly in clock-work, for a hub 
or Wheel revolving on a fixed stud or pivot,so that the employment 
of the one er the other is a matter of judgment or convenience, 
The fact that the one construction or the other is immaterial, so far 
as the operation of the parts is concerned, is made clear by the con- 
sideration that the hour spindle of the defendants’ lock could be 
made larger in diameter and tubular, and might in such case be 
made to revolve upol a fixed pivot, 1D which case 1D would corre- 
spond in construction with the hub or hour wheel of the lock rep- 
resented in the Little reissue, and yet the operation of the mechan- 
ism, the construction, and the adjustable devices of the intermediate 
lever oO! the pivoted dog and of the bolt-work would not be changed 
In any respect. 

7 Q. Please state whether the model here produced and 

OS shown you is a correct representation of the lock described in 

the Little reissue and particularly referred to in the first and 
seventh claims thereof. : 

A. Itisa substantial representation of the said lock and more 
particularly of the mechanism referred to in the first and seventh 
claims. 

Model offered in evidence by complainants’ counsel and marked 
Exhibit “ Model Little Lock.” 
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Cross-examination by Mr. LoGan: 


1X Q: Referring to the Exhibit Model Little Lock, was it not 
your understanding that in practice all the works of the mechanism 
except the faces of the adjustable devices would be enclosed by a 


cover, although the reissue is silent in that respect? 
A. I have never seen a Little lock placed upon an ordinary safe, 


nor have I had any information as to whether it is cased or not; 
but I should presume that in practice the whole of the works, with 
the exception of the end of the dog, would be cased as an ordinary 
clock is, there being no reason that I can perceive for excluding the 
faces of the adjustable devices from the case, because the opening of 
the door of the casing would expose them for adjustment, just as 
the opening of the door of a clock exposes the hands thereof for 


being set. 


2X (. Do the specifications prescribe the thickness of the bed 
plate of the mechanism or is it left to the diseretion of the manu- 


facturer ? 


A. I have not noticed any place in the specification which de- 
scribes that the bed plate of the mechanism is to have any par- 
ticular thickness, and [ understand such thickness to be left to the 


discretion of the manufacturer. 


> X Q. Do not the drawings of the Little reissue show the 
69 stump or projection of the dog V to be turned toward the 
end of the bolt-work, so as to be brought in contact there- 


with when in the lock position, and is this presentation shown in 
the model now exhibited ? 

The drawings do show the projection or boss of the dog yg 
toward the bolt-work, while the model shows the lever reversed, 
that the boss points from the bolt-work. It is, however, proper : 
explain in this connection that this variation has no effect upon the 
dogging of the bolt, because in both cases the combined thickness 
of the bar of the dog and its boss intervenes between the end of the 
bolt and the side of the box or safe. I may further state that the 
Varlation appears to be due to the fact that in the representation in 
the drawings the bed plate of the time mechanism is bracketed out 
from the side of the safe, and the dogging lever is put between the 
bed plate and the said side, whereas in the model the bed plate is 
set against the side of the plate and the dogging lever is put inside 
of it. Hence it was necessary to reverse the position of the boss 
relatively to the bar portion of the dog. 

4X Q. Do you know why the notch is eut in the edge of the bed 
plate of the clock-work shown in the model to receive the projection 
upon the end of the said dogging lever? 

A. I did not see the lock made, nor have | received any informa- 
tion as to why the notch referred to was made; but it is perfectly 
clear from inspection that the plate to which the time mechanism 
is attached fo was made so wide that if a part of it had not been cut 
away in the form of a notch the dog could not move downward. 
Hence either the said plate must have been reduced in breadth, as 
represented in figure 5 of the drawing of the Little reissue, or a 
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part of it must have been cut away, and the constructor seems to 
have preferred to cut away a portion only in the form of a notch of 
sufficient size to let the dog work freely. 
5 X Q. If the model had been constructed as shown in fig- 
70 ure 3 of the drawings of the reissue would not the dog fall its 
full length without being retained in place by any notches in 
the bed plate? 

A. Certainly not, because the distance to which the dog can move 
downward in the drawing is restricted by the action of the interme- 
diate or bent lever and the rim of the cam or dise on which the 
roller of that bent lever rests, so that the dog can only move down- 
ward as far as represented in figure 1 of the drawing, even if there 
should be nothing other than the mechanism represented to stop its 
downward movement. 

6 X Q. Do not the drawings two and three of the reissue show that 
dog V entirely outside of the bed plate of the clock-work ? 

A. They do. 

7 X Q. Then if a mechanism were constructed according to these 
drawings, and the safe which contained it turned upside down, 
would not the dog V fall downward such a distance as to clear the 
bolt-work and permit the opening of the safe? 

A. If there were nothing to prevent the movement of the dog in 
an upward direction when the parts occupy the position represented 
in the drawings the turning of the safe upside down, if it could be 
done, would undoubtedly: cause the dog to fall, so that it would re- 
lease the bolt-work. 

8 X Q. Is there anything shown or described in the reissue to pre- 
vent this in the case supposed ” : 

A. There is not that | have noticed. 


Examination adjourned, by consent, to November 7th, 1879, at 10} 
o'clock a. m. 


71 New York, Nov. 7, 1879—10} o'clock a. m. 
Parties meet pursuant to notice. 


Cross-examination of E. 8S. Renwick continued : 


9 X Q. Do you consider this such a defect as renders the device 
inoperative ? 

A. Certainly not, because it would only render the lock inopera- 
tive under certain circumstances in case the lock-maker who put on 
the lock knew so little of his business as to neglect putting In a pin 
or obstruction of some kind to prevent the dog from falling when 
the safe was turned upside down, while under other circumstances, 
as, for example, in every case in which the lock was applied to a 
stationary safe or vault which could not be turned upside down, the 
lock would be perfectly operative without the application of any pin 
or obstruction above the dog. aa 

10 X Q. Then, in your opinion, it would not require Invention on 
the part of any skilled mechanic to supply such a pin for such a 
6-—261 
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purpose in this or in other devices otherwise operative, but having 
only this defect, would it? 

A. As respects the time lock described in the Little patent, it is 
my opinion it would not require invention at this date to put in a 
pin or other obstruction to prevent the dog from falling in case the 
lock was turned upside down. What might be the case with other 
devices | am not prepared to say until they are shown me, because 
the language of the question is broad enough to include all other 
devices of every description, and it is altogether possible that the 
construction of some of them might be such as to require invention 
in order to change them. 

11 X Q. Suppose the Little reissue were forty years old, contain- 
ing the defect of which we are speaking, would it have required in- 
vention, in your opinion, in the state of the art existing at that time, 
as you know it, to have applied the said pin to the device therein 

described ? 
12 A. Without having lately looked at old patents or descrip- 

tions relating to this subject, so as to refresh my memory, it 
is practically impossible for me to give a definite answer to this 
question, but there are conditions which occur to me which cause 
me to believe that under some circumstances at that date invention 
might have been required. If, for example, the Little patent at that 
date had described that the lock was applied to a portable box in- 
stead of to a vault, my opinion is that the change would have 
required invention, because the lock under such circimstances 
would have been practically inoperative to have secured the port- 
able box to which the specifications described as being applied. 

12 X Q. Then, if you are correctly understood, it may require 1n- 
vention in an otherwise perfectly operative time-lock device to apply 
an ordinary stopping pin to control the ascent or descent of the 
instrumentality whieh modifies the movements of the time mech- 
anism. Is that correct? 

A. In my opinion it may or may not require invention to make 
the application according to circumstances and the state of the art 
at the time when the lock was made and at the date when the ap- 
plication is assumed to be made. 

13 X Q. In considering whether it would or would not require 
invention to make such an addition in any class of operating de- 
vices, would you not, as an expert, consider such devices with refer- 
ence to their normal position or locality, rather than with refer- 
ence to unusual circumstances which might alter that position or 
locality ; for instance, in the case of an ordinary pendulum clock 
placed in the usual position with its pendulum hanging down, free 
to oscillate, would you not, in determining whether invention was 
required in the application of a stopping pin to determine the oscil- 
lation of the pendulum first? Answer the question with reference 
to the clock in that position rather than to consider it being turned 
upside down. 

A. My answer to the first part of the question would de- 
pend upon how broad or how narrow an understanding is to 
be given to the words “ unusual circumstances.” In the case that I 
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referred to before, of the assumed application of a lock to a portable 
box forty vears ago, the turning of such a box upside down would 
not be an unusual circumstance, according to my idea. My answer 
would also depend upon the assumed state of the art at the time, and 
therefore it is impracticable for me to give a definite answer to the 
first part of the question unless it definitely describes the devices to 
which the addition is to be made. In the case of the clock referred 
to in the second part of the question, with an oscillating pendulum, 
which of necessity requires to be suspended from its upper end, I 
cannot conceive any manner in which a stopping pin could be ap- 
plied to determine the oscillations of the pendulum, and enable the 
clock to be operative in case the clock should be turned upside 
down, as the suspension point would then be reversed and be be- 
neath the pendulum, and in such a case, I should say, it should re- 
quire invention to apply a stopping pin in such a manner as to en- 
able a clock to work when it, with its pendulum, was turned upside 
down. 

14 X Q. The hypothesis supposed as to the pendulum clock presents 
no such statement as you have chosen to assume in your answer. 
You will please read the question again and state whether you de- 
sire to make a responsive answer or whether you desire to stand as 
un expert upon such construction of the English language. 

A. I have carefully read the question again, and believe that my 
answer was responsive to it. I may further add that | cannot con- 
ceive any case in which a pendulum clock would run properly in 
case a stopping pin was applied to determine the oscillations of the 
pendulum, because the application of any stopping device to restrict 
or determine the oscillations of the pendulum (so far as I can now 
conceive of such an application) would injuriously affect the opera- 

tion of the clock, and I should probably first censider this 
74 matter in reference to the clock in the position in which 

alone the pendulum could operate. If the clock was not a 
pendulum clock, but of such construction that it would operate in 
various positions or was connected with some article which would be 
naturally placed in various positions, the case would be different. 

15 X Q. If vou were called upon as an expert to determine whether 
or not a necessary addition to an otherwise operative device required 
invention, and nothing was said to you as to the position of the de- 
vice, would you not, in the absence of such statement, consider such 
device as occupying the normal position contemplated by the use 
which such device required rather than at the outset to consider such 
device in an inverted, abnormal, or accidental pasition? Do you 
understand this question? If you do not the endeavor will be made 
to render it still plainer. 

A. I believe J understand the question, and may say that what I 
should de would depend upon circumstances, and the circumstances 
of each particular case would determine the manner in which I 
considered it. 

153 X Q. Please point out to me any circumstances stated in any 
of my previous questions which authorized you to consider a porta- 
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ble box, to which you voluntarily referred, as being turned upside 
down rather than being right side up. 

A. The instance given by me of a portable box was given by me 
in my answer to 11 X Q., which appears to me to be a continuation 
of the course of examination which was commenced the preceding 
day. In the 7 X Q. occur these words: “ Then, ifa mechanism were 
constructed according to these drawings and the safe which con- 
tained it were turned upside down.” * * * A safe which could 
be turned upside down as supposed was, according to my under- 
standing, a portable box, because it would be impracticable to turn 
a vault or stationary safe upside down. Hence, in making my an- 

swer to 11 X Q., which seemed to me to pursue the same sub- 
D ject-matter, it seemed to me but natural tu use as an illustra- 

tion a case the understanding of which was ) comrnayen to me 
by one of the preceding questions. 

16 X Q. Then do you wish your preceding answers to be under- 
stood as predicated upon the idea that every safe which can be 
turned upside down is a portable box ” 

A. 1 do not know how such a predication could affeet my answers, 
and therefore have nothing to sav on that subject. Wherever I 
have used the term portable box I intended to convey the idea that 
it was a box which could be put in different positions, and therefore 
turned upside down, and if I have used the word portable safe I 
should understand the article to be one which could be put in differ- 
ent positions, and therefore turned upside down. 

17 X Q. Suppose you knew that just such a stopping pin as we 
have been referring to in connection with the Little patent had 
been previously used for an exactly similar purpose in a time lock 
not ditfering substantially from the time lock shown in said Little 
patent, would you then say that it required invention to make an 
application of the same in Little ? 

A. As I understand the question, I should say it would net, be- 

sause the application mentioned would simply make the mechanism 
described in the Little patent substantially the same as that of its 
assumed predecessor. 

18 X Q, Do you consider it essential in the combination described 
in the first claim of the Little patent that the bolt-work should con- 
tain bolts other than that one, which is dogged ? 

A. Whether I should or should not, when considering the sub- 
ject-matter of the first claim, would depend upon the legal construc- 
tion which is to be put upon the term “ multiple bolt-work.” If 
the proper construction of this would be that there must be at least 
two bolts which are to be moved independently of the time mechan- 

ism for the purpose of securing the door, then I should 
6 be of opinion that the improvement recited in the first claim 

required at least one additional bolt to that which is dogged, 
which additional bolt is connected with the dogged one, su as to be 
also dogged or prevented from being moved by the action of the time 
mechanism. If, on the other hand, the proper legal construction of 
the said term be that its use does not restrict the improvement re- 
cited in the first claim to the employment of two or more bolts for 
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securing the door, but admits of the employment of a single bolt as 
a substitute for multiple bolt-work for securing the door, then I 
should be of opinion that the improvement recited in the first claim 
would not require the bolt-works to contain other bolts than the 
particular one which is dogged, provided that particular one was 
constructed to be operated as the series of bolts represented in the 
drawings of the patent are independently of the time mechanism. 

19 X Q. The question did not ask you to decide what words of 
the patent are to receive a legal construction, nor did it ask you for 
alternative opinions upon any legal construction of words, but the 
question was addressed to you solely as an expert in mechanisms 
who has undertaken to interpret this patent by the light of your 
experience in mechanical constructions. The question is therefore 
repeated, and a categorical answer is requested, viewing it as a ques- 
tion of mechanics and not of law. 

A. Before answering the question it appears to me proper to say 
that the only manner in which I ean get an understanding of what 
is described in the first claim of the Little patent is by having some 
idea of the meaning of the words contained intheclaim. The bolt- 
work mentioned in that claim is qualified by the word “ multiple,” 
and therefore if the devices mentioned in the claim are to be limited 
to those which are specifically mentioned the combination would, 
in my opinion, essentially contain two or more bolts, because 
the term “ multiple bolt-works ” conveys the idea of the use of two 

or more bolts. On the other hand, it is my opinion thatif a 
Vi single bolt should be constructed to be operated in connection 

with the other devices referred to in the first claim, as the 
multiple bolt-work described and represented in the patent operates 
in connection with the said devices, such single bolt would be a 
substitute for the multiple bolt-work required by the said first 
claim, and therefore I do not consider it essential to the combination 
described in the first claim that the bolt-work should contain bolts 
other than that one which is dogged, provided such one is operated 
as the said multiple bolt-work is. 

20 X Q. What do you understand to be the bolt or dog actuating 
points referred to in the Little patent? 

A. IL understand them to be what are called in other parts of the 
patent the two adjustable devices—one for determining the time of 
locking or securing the bolt-work by the action of the time mechan- 
ism, and the other for determining the unlocking or releasing of the 
bolt-work by the action of the time mechanism—the said two devices 
being adjustable, so that the hours for locking and unlocking can be 
changed and predetermined by the owner or authorized person 
without altering the construction of the lock by varying the posi- 
tion of the said two adjustable deVices. 

21 X Q. Then, if you are rightly understood, the function of the 
two adjustable devices is simply to modify the operation of the time 
mechanism for the purpose and in the manner you have just de- 
scribed. Is this right? 

A. The statement in the question does not appear to me to be 
correct, because the time mechanism would operate in the same 
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manner whether the devices were adjustable or not, but the hours 
at which the time mechanism was to secure the independent bolt- 
work and to release it could not be varied, if the devices were non- 
adjustable, without altering the construction of the lock. 
78 22 X Q. When the two adjustable devices are placed face 
to face to mark the predetermined time and are secured in 
place by the thumb screw, do you consider them, for the purposes of 
their subsequent operations, as being one piece of mechanism or do 
you still regard them as separated ” 

A. In the first place, it may be proper to say that it is only the 
stocks or dises of the adjustable devices which are placed face to 
face, the parts or portions which are effective in operating upon 
the dug being separated angularly from each other. When, how- 
ever, they are secured in any position by the operation of the 
thumb screw, I always consider them as separate pieces of mechan- 
ism capable of adjustment relatively to each other without requiring 
ap alteration of construction, although for the time they are con- 
nected so as to move In unlson. 

22) X Q. Examine the patent—the drawings—and tell me from 
them what is the maximum adjustable capacity to be obtained-froin 
the two adjustable devices for the purpose of locking and unlocking 
the bolt-work. 

A. It is not possible for me without measuring instruments and 
without plotting the mechanism to be able to answer the question 
precisely, but so far as Tecan judge by my eye, if the dial should be 
constructed to make one revolution in the number of hours indi- 
cated upon it in the drawing, and the slot for the clamp screw should 
have the angular length represented, | should judge by my eve that 
the greatest variation that could be made with the clock represented 
in the drawing would be about ten hours. 

23 X Q. You may assume the dials are so constructed as to make 
one revolution in twenty-four hours, and that the cam projections 
uvon each are made.to continue for 12 hours and with depressions 
so arranged that one hour will be consumed at each side in passing 
from the locked to the unlocked condition. First, what is the 
maximum locking capacity to be obtained by the adjustment of 
those two dials? Second, what is the maximum unlocking to be 

obtained by this adjustment ? 
7 A. If, under the circumstances mentioned, the lock was to 

be continued ina secured condition for twelve hours and the 
dog was not to be permitted to have any movement during that 
period the time during which the lock might be secured would be 24 
hours; or, in other words, the lock would be secured indefinitely. 
At the same time it would be possible, by the adjustment in the 
adjustable devices, to have the bolt-work released by the dog, so that 
it could be moved for ten hours, which ten hours might be any ten 
consecutive ten in the whole twenty-four. If, on the other hand, the 
cam projections were of such an extent that the bolt-work could be 
unsecured or released for twelve hours without any movement of the 
dog during that period the maximum time during which the dog 
would be held stationary for securing would be about twenty-two 
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hours, and the period during which the lock bolt-work would be 
released might be varied from twelve hours downward to about two 
hours, such variable period oceupying any consecutive hours within 
the twenty-four hours. This answer, however, is given upon the 
presumption that the Sunday attachment described in the patent for 
preventing the release of the bolt-work during Sundays and holi- 
‘lays is not used, which I understand to be one of the conditions of 
the question. It is also given under the condition that no move- 
ment of the dog is to be permitted within the periods mentioned. 
I have also assumed that neither ascent nor decent of the dog is to be 
permitted within the periods mentioned, because otherwise the 
answer would not be correct, as the bolt-work would be practically 
dogged, although the dog was only partially raised or partially low- 
ered, which consideration would change my answer. 

24 X Q. Then concisely in the case assumed and under all the 
conditions you have named the maximum capacity for securing the 
bolts would be twenty-four hours or indefinitely by the continuous 
revolution, and a maximum capacity for releasing the bolts would 

be twelve hours or less consecutively. Is this right? 
80 A. It is provided that the period of release is to be variable 
throughout its whole extent, for if the period of release was 
to be variable for only a portion of its extent the maximum period 
of release might be increased, provided the maximum period of se- 
curing was decreased, 

25 X Q. Explain to me, please, how in the case assumed and 
under the conditions stated by you the maximum releasing capacity 
could be inereased without in some way altering the adjustable 
devices. | | 

A. I have assumed several cases, some of which admit of varia- 
tions of the maximum period beyond others. I may, however, 
state that if the maximum period of release is to be, as nearly as 
possible, half of the maximum period of securing, the maximum 
period of release could not exceed twelve hours without some altera- 
tions of the mechanism represented in the drawing, and would 
probably be less than twelve hours in practical use, because the dog 
must be moved a little out of engagement with the bolt-work in 
order to make release certain, and such movement and the move- 
ment back again to make securing certain occupy some time, which 
must be deducted from the two periods. 

26 X Q. Suppose in the case assumed by me, under the condi- 
tions first stated by me, I desire to obtain « releasing capacity for 
fifteen hours and cut away the projections on the doses sufficiently 
to enable me to attain it, would the dises thus altered be substan- 
tially the device of the Little patent ? 

A. If the question be limited to the combinations recited in the 
first and seventh claims which have thus far been under discussion 
I should consider that the lock altered as assumed in the question 
would embody in substance both of the said combinations. If the 
question has reference to what is set forth in the other claims I 
must take further time to consider the matter. 

27 X Q. The case assumed by me related entirely to the first and 
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seventh claims, and was so accepted by you, and consequently the 
last question put related solely to the first and seventh claims, 
§1 and your answer is accepted as relating exclusively to them, 
and you are now asked whether, in your opinion, it would 
require invention to cut away the dises in the instance I have last 
supposed, 

A. The cutting away of dises would, it appears to me, be only a 
variation in degree without a change in mode of operation, and 
therefore it seems to ne such a change would not require invention. 

28 X Q. How many separate instramentalities do you understand 
to be claimed in combination by the seventh claim of the Little 
patent? 
There must be at least four, viz: Time movements or the sub- 
stitute for them, which, in my opinion, night be oné time move- 
ment, two adjustable devices, and the dog. There must also be, of 
course, such combining mechanism as is required to combine the 
said devices so that they will operate as described in the reissue 
patent. : 

29 X Q. Please quote, in the language of that claim, the words 
which describe the dog. 

The dog is not mentioned by name, but IT understand it to be 
required by the use of the words “one for determining the time of 
locking and the other of unlocking,” the locking and unlocking 
mentioned in the claim, as appears by the preceding part of the 
specification, being descriptive of the operation of the dog, as appears 
by the second claim, page 2, of the reissue; and I may further say 
that it appears to me that if the dog was not required by the lan- 
guage quoted by me that language would have been omitted and 
the claim wouid have ended with the word “ devices.’ 

30 X Q. Do you consider that by the rules of interpretation of 
patents, so far as you know them, it Is permitted an expert, when 
construing one claim of a patent, to resort to the language of its 
claims and to consider its general scope and intent; and, if not, why 
have you done so 1n this instance ? 

A. In determining what devices are required by the language of 
a claim I do not think it is proper for an expert to refer to some 

other claim, unless, as is sometimes the case, there is in the 
82 claim under consideration a reference to some other claim. 

| do, however, understand it to be my duty, when determin- 
ing what devices are required by the language of a claim, to refer 
to the description of the patent preceding the claim and to the draw- 
lng or drawings which make the language intelligible and consti- 
tute in substance a part of the description; and that it is particu- 
larly my duty to do so when the claims, as In the present case, 
contain the words “substantially as above set forth,” or “substan- 
tially as described,” or words to that effect 

[n determining wltat was the mechanism referred to in the first 
and seventh claims of the reissue I did not take into consideration 
or refer to the language of any other claim but the one under con- 
sideration, except for the purpose of seeing whether or not the two 
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claims did or did not require all of the same devices, but I did refer 
to the descriptive portions of the specification and drawings. 

31 X Q. If I understand you correctly, whenever, by the language 
of one claim describing devices, an implication arises from the lan- 
guage of tlhe necessary presence of some device which is not specifi- 
cally named in the claim, an expert shall be allowed the liberty of 
referring to the drawings, descriptions, and scope of the patent to 
ascertain and declare whether such implied but unnamed device 1s 
properly within the claim under consideration. Is that so? 

A. | understand it is the duty of an expert to do so in the case 
mentioned in the question. bu: if the language of the claim did 
not require the necessary presence of such unnamed device, then it 
would be his duty not to do so. 

32 X Q. In what sense do you say in substance, in question 7, 
that the single time movement of the defendants’ exhibit is just as 
capable of moving the two adjustable devices for the said purpose 
astwoare? Is it in the sense that the two time mechanisms are 

similar in function and united in action? 
83 A. The reason given in the question was not the one I had 

in mind at the time, which was that a single time movement, 
provided it is net stopped by accident and has been wound up to 
the requisite extent, is as capable as two are of carrying the two ad- 
justable devices to their successive positions for operating, for dog- 
ging, and releasing at the predetermined time, and because the lan- 
guage of the seventh claim didnot,as | understand it, require,as some 
of the other claims do, the time movements to be independent of 
each other. : 

33 X Q Does the non-time lock shown in the Exhibit “ Lock 
Drawing” perform for the whole device there shown subsiantially 
the same functions as the extra time movement shown in the Little 
device performs for the whole of that device ? 

A. It does not, as J understand this exhibit drawing. 

34 X Q. What do you understand to be the function of the said 
non-time lock in connection with the whole of said device, as shown 
in the exhibit ? 

A. I understand that the non-time lock is a compound combina- 
tion lock consisting of two divisions, each having a distinct set of 
combination wheels or tumblers, which are capable of being operated 
in succession by the same arbor or spindle which is designated in 
the Exhibit Lock Drawing by the words “dialarbor.” The function 
of one of these divisions (that with the larger wheels or tumblers) is 
to secure the bolt-work independently of the securing by the opera- 
tion of the time movement, so that although the bolt-work may be 
released by the operation of thé time movement the bolt-work is 
nevertheless secured by the operation of the larger division of the 
combination leck or non-time lock, as it is called in the question. 
‘This larger division performs a further function of disengaging the 
bolt-work from the arbor or spindle provided for moving it, so that 
when the bolt-work has been shot for securing the door and the 

larger division of the combination lock is locked no strain 
84 can he got upon the bolt-work for withdrawing it. The fune- 
7—261 
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tion of the smaller division of the combination lock desig- 
nated in the Exhibit “ Secret Combination Lock,” so far as this 
drawing describes it, is to enable the dog to be released at any hour 
in case the time movement should accidentally stop. 

30 X Q. If one of the time movements of the Little patent be- 
comes inoperative it is designed that the other shall take up and 
continue the operation of the design. If the time lock shown in 
the Exhibit “ Lock Drawing” becomes inoperative what provision 
is made by the device therein shown for taking up and continuing 
its operations ? 

A. The first part of the question does not seem to me to express 
correctly the fact, which is that both of the time movements of the 
Little patent, so long as they run, operate simultaneously, and that 
In case one stops the other one continues to operate and carries on 
the adjustable devices to their proper positions for dogging and re- 
leasing at the predetermined hours. Inthe mechanism represented 
in the Exhibit Drawing, as [I understand it, there is no provision 
made for taking up and continuing the operation of the time move- 
ment upon the adjustable devices in case the time movement stops. 

36 XQ. Do you know why the dogging bar in Exhibit “ Model 
Litthe Lock” was made of wood while all the other parts of the 
time mechanism are of metal ? 

A. | have never had any information on the subject and do not 
know the reasons which led the model-maker to make the dogging 
bar of wood, although I can readily conceive what must have been 
the reasons for making the time movement of metal and of a reason 
for making the dogging bar and the bolt-work of wood. 

kK. 8S. RENWICK. 
Attest: JOHN H. IVES, 


Special Kxaminer. 


85 New York, January 27, 1880. 
Parties meet pursuant to notice. 
Present: Counsel as before. 


Direct examination of Mr. Renwick continued: 
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37 Q. The model,“ Complainants’ Exhibit Model Defendant’s Lock,” 
has had a small lock affixed thereto since your last examination, 
which [ mark A. Please state whether with small lock A added 
the said model correctly illustrates the lock shown in Complainants’ 
Exhibit Lock Drawing as far as relates to the time lock, the combi- 
nation lock, and the bolt-work in their relations to each other. 

A. The model with the additional small lock is a substantially 
correct illustration of the lock shown in complainants’ lock drawing 
as far as relates to the time lock, the combination time lock operat- 
ing with the time lock, and the bolt-work in their respective rela- 
tions to each other. 

38 Q. Have you read and do you understand the specification of 
the reissue letters patent numbered 7947, dated November 13, 1877, 
to James Sargent, for improvement in combined time lock, combi- 
nation lock, and bolt-work for safes ? 
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A. I have read a Patent Office copy of the reissue patent men- 
tioned in the question, and believe that | understand the contents 
thereof and the construction and operation of the mechanism de- 
scribed therein. 

Complainants’ counsel offers in evidence reissue letters patent to 
James Sargent, number 7947, dated November 13, 1877, marked 
Exhibit G. 


39 Q. Please state whether or not vou find the combined time 
lock, combination lock, and bolt-work represented in Exhibit 
Drawing Defendants’ Lock and illustrated in the model of the same 
to be made in substantial accordance with the specification of the 

said letters patent, Complainants’ Exhibit G, so far as re- 
86 lates to the improvement described therein and particularly 

referred to in the 3d claim thereof, and please give your 
reasons fer any opinion you may express. 

A. I have compared the mechanism represented in the Exhibit 
Drawing Defendants’ Lock and illustrated in the model of the same 
with the mechanism described in the said letters patent, Exhibit G, 
so far as relates to that recited in the 3d claim thereof, and I find 
that the former embodies in substance the combination of mechan- 
isin recited in the said 3d claim for the following reasons: 

The combination of the said claim, as | understand the said re- 
issue, is composed of the following devices, viz: 

Ist. The door of the safe or vault. 

2nd. The bolt-work for securing the said door, which bolt-work 
is substantially the same as that ordinarily used .with combination 
locks, being operated by a knob or handle from the exterior of the 
door. 

3rd. A combination or key lock controllable mechanically, for the 
purpose of being locked or unlocked, from the exterior of the vault 
door, such control being effected in the case of a combination lock 
by the customary spindle or arbor, and in case of a key lock by the 
customary key. 

4th. A time lock which is controllable from the interior of the 
door, but is not controllable from the exterior thereof, through the 
intervention of any key or spindle or any opening through the 
door by means of which the time lock can be operated mechanically 
by force applied at the exterior of the vault. ‘This time lock also is 
provided with a lock bolt or obstruction for locking and unlocking 
the bolt-work of the vault door. 

The combination of the said members is characterized by the fol- 
lowing peculiarities, viz: That both of said locks are arranged to 
rest against or connect with the bolt-work of the said safe or vault 

door: that the time lock is so constructed as to be automati- 
S7 cally unlocked by the operation of its time movement: that 

both of said locks are to be independent of each other, so that 
either may be locked or unlocked without affecting the other, and 
that tampering with the combination lock or key lock or the abso- 
lute destruction of it cannot affect the time lock or its securing 
action upon the bolt-work of the door, and that the safe or vault 
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door cannot be opened when locked until both of said locks have 
been unlocked or have released their dogging action upon the bolt- 
work of the door to enable the door to be opened. 

Now, I find that the mechanism represented in Complainants’ Ex- 
hibit Drawing Defendants’ Lock and in the model contains substan- 
tially the same devices as those above mentioned by me, and that 
they are combined together in substantially the same manner and 
for the same purpose. ‘Thus the door of the safe or vault corre- 
sponding with the first device of the said combination is the device 
designated “safe door” in the said drawing, with which door the 
mechanism is represented as connected, the bolt-work being con- 
nected with the said safe door by means of the frame designated in 
the said drawing “ bolt frame.” 

The bolt-work of the said exhibit and model corresponding sub- 
stantially with that which constitutes the 2d device of the said 3d 
claim is the series of bolts and their connectiors, to two of which 
the letters W W are applied, the said bolts being operated, as the 
bolts of the bolt-work of the said reissue are, through the interven- 
tion of a carrying bar, designated in the said exhibit “connecting bar,” 
and by means of a knob or “handle” at the exterior of the safe. 

The combinatian lock of the complainants’ said exhibit and 
model corresponding substantially with the combination lock which 
constitutes the third member of the mechanism of the said 3d claim 
is the device designated “combination lock,” and it, like the com- 
bination lock of the said 3d claim, is controllable mechanically from 

the exterior of the door for the purpose of being locked or 
88 unlocked, such control being effected by the customary 

spindle, designated in the said Complainants’ Exhibit Draw- 
ing “dial arbor.” 

The time lock of the said Complainants’ Exhibit Drawing and 
Model which corresponds substantially with the 4th member of the 
combination of the said 3d claim is the time lock designated in the 
said Exhibit Drawing “time movement.” This time lock or time 
movement corresponds with that required by the said 5d claim In 
being controllable from the interior of the door and in being not 
controllable from the exterior of the door through the intervention 
of any key or spindle or any opening through the door by means 
of which such time lock or “time movement” can be operated me- 
chanically by force applied at the exterior of the vault or safe. The 
said time lock or “time movement” of the complainants’ said ex- 
hibits also corresponds with that of the said 3d claim in being pro- 
vided with an obstruction for locking and unlocking the bolt-work 
of the vault door, the said obstruction in the said Complainants’ 
Exhibit Drawing and Model being the dog C which turnson a pivot 
and is held by the time movement in the position in which it is 
represented in the drawing by continuous lines so as to dog or ob- 
struct the opening movement of tlhe bolt-work of the door, but is 
released by the said time movement at the proper hour for permit- 
ting the said bolt-work to be unlocked and the deor to be opened. 

The combination of the said members of Complainants’ Exhibit 
Drawings and Model also is substantially the same as required by 
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said claim. Thus the “combination lock” and the “time move- 
ment” or time lock are both connected with the bolt-work of the 
said vault door,each baving a part which rests against an appurte- 
nance of the said bolt-work when the door is locked so as to prevent 
the said bolt-work from being unlocked, as appears from the fact that 
the “ lock bolt” of the combination lock rests against one end of the 
device called “clamp,” which is an appurtenance of the bolt-work, 
so that when the “combination lock” is locked and its “ lock 

bolt” is projected outward it prevents the movement of the 
89 said “clamp” and the bolt-work of the door with which said 

clamp is connected, as represented in the said Exhibit Draw- 
ing. In like manner the dog or dogging lever C of the “time 
movement” or time lock rests against a shoulder of the “ hooked 
bar” B, which is an appurtenance of the bolt-work, so that when 
the time lock is locked and its dog C is held thereby this dog pre- 
vents the movement of the said bar B and of the bolt-work of the 
door with which the said bar is rigidly connected, the parts at that 
time being in the positions in which they are respectively repre- 
sented, in continuous lines, in Exhibit Drawing. 

The combination of the said members of the said Exhibit Draw- 
ing and Model is also the same as that of the said 3d ciaim in the 
respect that both of said locks (“combination lock” and “ time 
movement or time locks”) are independent of each other, so that 
either may be locked or unlocked without affecting the other, the 
combination lock of the said exhibits being locked or unlocked by 
means of its spindle or “ dial arbor” and the time lock being oper- 
ated by its time movement without any connection with the said 
combination lock. The result of the combination of devices exist- 
ing in the said Complainants’ Exhibits Drawing and Model also is 
identical with that mentioned by me when speaking of the combina- 
tion of the said 3d claim, tampering with the combination lock, 
or even its destruction, having no effect upon the time lock or its 
securing action upon the bolt-work of the door, while the safe or 
vault door cannot be opened when locked until both said locks have 
been unlocked or have released their dogging action upon the volt- 
work of the door to enable the door to be opened, the release of the 
dogging action of the combination lock of the said exhibits being 
affected by the withdrawal of its “lock bolt” out of the way of the 
“clamp,” so that the combination lock then ceases to oppose any 
obstruction to the movement of the bolt-work for opening the door, 

while the release of the dogging action of tle “ time move- 
4) ment ” or time lock is affected by the disengagement of the 
“ hook E” from the dog C, so that the latter will drop as the 
bolt-work is moved and cease to oppose any obstruction to the move- 
nent of the bolt-work of the door to enable the dvor to be opened. 

When forming the above opinion | took into consideration the 
fact that there are various differences between the details of con- 
struction of the mechanism represented in the drawings of the said 
reissue and the mechanism of the said Complainants’ Exhibits Draw- 
ing and Model. Thus the combination lock represented in the said 
drawings has a turning lock bolt designated by the letter C, and 


54 YALE L. M. CO. ET AL. VS. BERKSHIRE N. B. ET AL. AND 


when locked it obstructs the movement of a stud, a, connected 
directly with the carrying bar of the bolt-work of the door, whereas 
the combination lock of thesaid Complainants’ Exhibits Drawing and 
Model has a sliding “lock bolt,” which, when locked, obstructs the 
movement of the “clamp” connected with the carrying bar or “ con- 
necting ” bar of bolt-work of the door by a pivot. I do not, how- 
ever, regard these differences as material when considering the sub- 
ject-matter of the said 3d claim, beeause both forms of combination 
lock and both connections of the same with the bolt-work (that is, by 
a stud and by a clamp) were well-known substitutes for each other 
long prior to the date of the original patent No. 195,539, Sept. 25, 
1877, upon which the said reissue was granted; and, further, be- 
cause the improvement of the said 3d claim, as I understand the 
said reissue, 1s not restricted to any particular form of combination 
luck or dogging device or any particular form of the part of the 
bolt-work of the door in connection with which the lock bolt of the 
said combination lock operates for the purpose of obstructing the 
movement of the bolt-work. 

Another difference which I have noticed is that the dogging de- 
vice of the time lock represented in the drawing (Fig. 1) of the said 
reissue is moved out of its dogging position when the time move- 

ment permits this operation by the action of a spring, while 
4] the dogging device C of the said Exhibit Drawing and Model 

is moved out of its dogging position when the time mechan- 
ism permits such movement by the gravitating force of its own 
weight. I do not, however, regard this difference material, because, 
as | understand the said reissue, the improvement recited in the said 
od claim is not restricted to any peculiar mode of operating the said 
dogging device of the time movement, and because in another of 
the drawings of the said reissue (Fig. 5) and in the part of the speci- 
fication describing the same the patentee represents and describes 
a dogging device for the time lock which is moved by the gravitat- 
ing force of its own weight, as the dog © of the said exhibits is, and 
which is held in its dogging position (until released by the time 
movement) by means of a hook, G, substantially in the same man- 
ner as the dog C of the said Complainants’ Exhibits Drawing and 
Model is held by hook E. 

Another difference which I have noticed is that the time lock 
represented in the drawings of the said reissue has two time move- 
ments, either of which will release the dogging mechanism of the 
time lock, while the “ time movement” or time lock represented in 
the said Complainants’ Exhibits Drawing and Model has buta single 
time movement for the same purpose. I do not, however, regard 
this difference as material when considering the subject-matter of 
the 3d claim, because, as | understand the said reissue, the combina- 
tion of the 3d claim is not restricted to a time lock having two time 
movements, as appears from the fact that the patentee simply states 
that the use of two independent time movements “ is preferred,” and 
that the mechanism represented in the drawing 1s an illustration of 
his improvements; also because the mode of operation of the ecom- 
bination for the purpose of securing the bolt-work is the same, 
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whether the time lovk has a single time mechanism or has two 
mechanisms, and the use of two is simply a precaution against the 
accidental stoppage of one. 
92 Another difference which I have noticed is that the mech- 
anism represented in the said Exhibits Drawings and Model 
has an adjustable device for permitting the time movement to lock 
or dog the bolt-work at a predetermined hour subsequent to the 
closing of the door of the safe, while the mechanism represented 
in the said reissue has no such device. As, however, this ad- 
justable device for locking does not affect in any manner the opera- 
tion of the members for the purpose of securing the bolt-work of 
the door and preventing the same from being opened until both 
locks (“combination lock” and “ time movement” or time lock) 
have been unlocked and does not change the combination of the 
various members with each other, | regard it as immaterial when 
considering the subject-matter of the 3d claim and as simply an ad- 
ditional device connected with the said combination. Moreover, the 
said adjustable device for locking at a predetermined hour subse- 
quent to the closing of the vault door was a well-known appurte- 
nance of time locks anterior to the date of the original patent upon 
which said reissue No. 7947 was granted. 


Adjourned to January 29, 1880. 


New York, Jan. 29, 1580. 
Parties meet pursuant to adjournment. 


Present: Counsel as before. 
Cross-examination of E. S. Renwick: 


40 X Q. Please examine the Sargent patent, No. 195,539, Sept. 
25, 1877, to James Sargent, being the original of reissue No. 7947, 
in controversy in this suit, and. state whether you consider that the 
claims of said original patent are for a specific device. 

A. | have never seen a copy of the original patent until the ques- 
tion was put — me, and should like to have a longer time to consider 
the matter before giving an answer. As far, however, as I can per- 
ceive from my present examination the improvements recited in 

the claims of the original patent are not claims to a specific 
935 device, but are claims to specific combinations of the classes 
of devices recited in the claims, 


The witness is informed that he can have such time as he desires 
to examine the original patent further, but that it is essential now 
to have a full expression of his views upon it. 

‘The witness states that he is ready to proceed with the matter, with 
the customary privilege of correcting any mistake that be may make 
in the course of the examination by reason of lis lack of familiarity 
with the description. 


41 X Q. Please state in detail what combinations of devices you 
consider embodied in the two claims of said original. 
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A. The combination of the first claim appears to be a combina- 
worn € the following devices, viz: 

The door holt EK, which, as appears from the descriptive part 
of ra patent, is sometimes called bolt-work and sometimes the tie 
piece of the door bolt, and which, from statements in the deserip- 
tion, is not restricted to any particular form, as the descriptive por- 
tion provides for variations in the positions of the combinations or 
key lock and of the clock lock or time lock by reasons of the dif- 
ferences of bolt-work on different doors. This door bolt or bolt- 
work is distinguished by the peculiarities that it is the bolt or bolt- 
work by whic h the door is sec Loach when closed. 

2d. A clock loe ‘+k, B, or, in other words, a time lock, which permits 
the door to be opened only at a determined hour. This clock lock, 
however, as appears from the deseription, is not: restricted to one 
particular form of time lock, because the description provides for 
different forms, as appears from the statement in substance that 
the bolt of the time or clock lock may be of any desired kind. 

3d. A combination or key lock, either of which may be used as 

a substitute for the other in the combination recited in the 
94 claim, and each of which is not restricted to a particular form, 

as the patent states in substance that the bolts of these locks 
may be of any desired kind. 

4th. The safe, vault, or other door to which the bolt-work, time 
or clock lock, and combination or key lock are applied. 

5th. A device whereby the door bolt “ nay be retained in the un- 
locked position for shutting the door.” The patent describes two such 
devices, either of which may be used, thus indicating that the com- 
bination of the first claim comprehends the class of these devices 
and is not restricted to one form of such device. The practical effect 
of these devices appears to be that the mechanism of the time lock 
may be placed in the position for securing the bolt-work while the 
bolt-work is withdrawn from the sockets of the bolts in the door 
frame, thus leaving the door free to be opened, so far as the time 
lock is concerned, until the bolt-work is shot or engaged with the 
jam of the door, whereupon the device referred to enables the time 
lock to secure the bolt-work. 

The said members or classes uf devices are so combined according 
to the Ist claim that the clock or time lock and the combination or 
key lock are independent of each other, thereby permitting either 
to lock or unlock without affecting the other and preventing any 
tampering with the combination lock from affecting the clock lock 
or time lock. The combination is also further characterized by the 
peculiarity that the clock lock or time lock and the combination or 
key lock are both to rest against or to be connected with the door 
bolt or bolt-work, so that both when locked hold the said bolt-work 
from being withdrawn, and that in case the clock or time lock re- 
leases its securing action upon the door bolt or bolt-work before the 
hour when the vault is to be opened by the authorized person the 
combination or key lock still secures the bolt-work until such lock 
is unlocked. 

The combination of the 2nd claim,as [ understand the said original 
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patent, is a combination of four classes of devices which cor- 
95 respond with the first four mentioned by me when speaking 

of the Ist claim. This combination of four devices is char- 
acterized by the peculiarity -that each of the two classes of clocks 
which are combined is to be provided with a lock bolt having an 
opening or an offset or some equivalent therefor which is automati- 
cally brought in and out of coincidence with a tongue or projection 
of the door bolt, so that when it is not in coincidence with such 
tongue the door bolt or bolt-work may be retained in its unlocked 
position, and when it is in coincidence the door bolt or bolt-work is 
retained in its locked position and is prevented from being with- 
drawn when so locked until both locks are unlocked. The combi- 
nation of the 2d claim,as appears from the description, is further 
characterized by the peculiarity that the clock lock or time lock and 
the combination or key lock are independent of each other, thereby 
permitting either to lock or unlock the bolt-work without affecting 
the other and preventing any tampering with the combination or 
key lock from affecting the clock or time lock. I have stated that 
the provision as respects the opening or offset includes, in my opin- 
ion, some equivalent therefor, because there is the statement in the 
specification that “these locks are provided with bolts C D, of any 
desired kind, against which strike the studs a' a! of the tie piece E,” 
such tie piece being in other parts of the description called the door 
bolt and bolt-work ; from which I understand that the specification 
includes any form of bolt for either class of lock which shall be the 
equivalent of a bolt having an offset or opening for the purpose of 
operating upon the bolt-work of the door of the safe or vault. 

X Q. 42. Have you now stated all the: elements of the devices 
combined in the said two claims, and their operation and results, so 
far as you understand them ? 

A. I believe I have stated all the elements of the combinations 
and the essential characteristics of those combinations. I have not, 

however, stated all the results which in practice may be at- 
96 tained by their use. These results are set forth at length in 
the specifications, to which reference may be had. 

X Q. 43. Is it not vour understanding,in the interpretation of 
patents where letter designations are used in the claims in deserib- 
ing the devices set forth therein, that such patent is to be construed 
to be for the specific devices indicated by such letter designation, to- 
gether with such other devices only as are stictly mechanical equiva- 
lents ? 

A. My understanding as to the interpretation of patents in which 
letters of reference are used in the claims is that the claims are or 
are not restricted in their character, according to circumstances. 
Thus, if the specification preceding the claims is so worded as to 
show that the patentee intended to restrict himself to the particular 
device designated in the claim by a letter, I should be of opinion 
that the claim was limited to the particular construction of such de- 
vice which is described in the specifications. If, on the other hand, 
the part of the specification preceding the claims described that 
variations may be made in the devices, or contains a description to 
S8—261 
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the effect that the devices mentioned may be combined with parts 
of different forms which would of necessity involve variations in the 
construction of the devices to adapt them to the different forms of 
the parts, then I should be of opinion that the claim was not limited 
to the particular construction of the device mentioned by letter, and 
that the claim ineluded not only that device, but also every other 
which was the substantial mechanical equivalent for it for the pur- 


pose which the designated device performs in the combination of 


which it forms part, and which might be substituted for such desig- 
nated device in that combination without a substantial change in 
the mode of operation of the combination. As an illustration of the 
above, I quote from the first claim of the Sargent original patent the 


words “a combination or key lock, A.” In these words the device 
referred to is designated by a letter, and yet the very lan- 
NG guage used indicates that either of two kinds of devices are 


conteniplated and included by the patentee as substitutes for 
each other in the combination to be produced, notwithstanding the 
fact that there is a great difference in construction between the de- 
vice known as a combination lock and the device known as a key 
luck. ‘The description further shows that the patentee contemplated 
the use of locks of either class with bolts of any desired kind, thus 
indicating to my mind that he intended to include in his claim 
either class of locks which had a bolt that could be used in the com- 
bination and caused to operate therein substantially as the lock 
which he has represented in his drawings. 

44 X Q. You are understood as asserting the opinion that in a 
patent whose claims make letter designations of the devices therein 
the intention of the patentee can be resorted to in defining the scope 
of the patent; is this correct? Andin asking the question thoseclaims 
are excluded from it wherein, like the instance you have Just quoted, 
the patentee himself leaves nothing to intention, but expressly de- 
clares that one or another device falls within his letter designations. 

A. The statement of the question is correct or incorrect, accord- 
ing to circumstances which are not stated therein. Thus, | am not 
of the opinion that in a patent whose claims make letter designa- 
tions of the devices therein the mental intention of the patentee, not 
expressed in the language of the specification, can be resorted to in 
detining the scope of the patent; but when the descriptive portions 
of the patent preceding the claims contain language which indi- 
cates the intention of the patentee as to the scope of the claims, then 
such intentions so expressed are to be resorted to in defining the 
scope of the patent. If, for example, in the case of the first claim, 
there had occurred the words “a combination lock, A,” instead of 
the words “a combination or key lock, A,” and the description pre- 
ceding the claims had stated that a combination or key lock could 

beused, | should understand that the intention of the patentee, 


98 so expressed in the descriptive part of the specification, not - 


only could be, but should be, resorted to as defining that the 
scope of the claim included a key lock as a substitute for a combi- 
nation lock in the combination of the first claim, although the term 
key lock did not occur in the claim. 
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45 X Q. It is your opinion, then, that a patentee whose claims are 
restricted by lette: designations to the devices thus indicated may 
obtain a valid patent for covering all the groups and classes of de- 
vices similar to his own by simply using in his statement and de- 
scription words which are comprehensive enough to include not only 
the specific device but such groups or classes of devices, and thus 
under cover of specific devices in the claims eke out a broad patent 
in the description. ae 

A. The question seems to me to be contradictory in its terms, be- 
‘ause if it be true, as appears to be assumed in the first part of the 
question, that the claims are really restricted by letter designations, 
| cannot perceive that anything will widen their scope; but if the 
question be intended to include claims which contain letter desig- 
nations of the devices which the language of the description preceding 
the claims clearly shows one [were] not intended by the patentee, and 
do not restrict the claims to the peculiar construction of the devices 
designated, then it is my opinion that the patentee, by his descrip- 
tion, may show that his claims are comprehensive enough to include 
not only the identical devices designated, but other devices of the 
same classes, which are substantial equivalents of the devices desig- 
nated for the purposes of the combination and which may be sub- 
stituted forsuch devices without a substantial change in the mode 
of operation of the combination. I am not of opinion, however, 
that a patentee can include in the scope of a claim a device which 
will not perform in the combination the office of his device for which 
it is substituted, or which if substituted will change in substance 
the mode of operation of the combination as a whole. 

46 X Q. Please give me any familiar illustration which 
99 may occur to- your mind showing the distinction between a 
claim for a combination of specific devices and a claim to in- 

clude broadly a combination of generic devices. 

A. Take the case of the cutting apparatus of a harvester. The 
person who first discovered that grain could be cut by the combina- 
tion of a series of guard fingers, which supported the grain, and a re- 
ciprocating or vibrating cutting blade, which severed the grain 
while so supported, would properly have a right to claim broadly 
as his invention the combination, substantially as described, of the 
guard fingers and reciprocating cutter, and unless he put into the 
descriptive part of his specification preceding such a claim some 
language showing that he intended the claim to be restricted to some 
peculiar construction of supporting guard fingers, or to some pecu- 
liar coustruction of reciprocating or vibrating cutter, his claim 
would properly comprehend the combination of the two classes of 
devices supporting guard fingers atida reciprocating cutter, although 
the devices of each of this class might differ in form of construc- 
tion, provided they operated in substantially the same manner in 
the combination of which they form part. Suppose, however, that 
some inventor should discover that a particular construction of 
guard finger or a particular construction of reciprocating cutter 
produced an improved result in the cutting of grain—as for 
example, he should discover that the employment of guard 
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fingers with slots opened at their rear ends to enable dirt and 
wire grass to be worked out of the slot by the reciprocating 
action of the cutter would produce an improved cutting appa- 
ratus, and the combination of such a construction of guard finger 
with a reciprocating cutter was new, although reciprocating cutters 
had been combined with guard fingers of a different construction 
and incapable of enabling the cutter to work out the dirt and wire 
grass out of the slot, such inventor might properly have a claim to 
the combination of a reciprocating cutter with an open-slotted guard 

finger, and unless the patentee in the descriptive part of his 
100 specification stated in substance that a guard finger with a 

closed slot might be used in place of the open-slotted guard 
finger his patent would not include broadly the whole class of guard 
fingers in combination with a reciprocating cutter, but would be re- 
stricted to one kind of guard finger, viz., that with a slot open at 
the rear for the dirt to work out. 

46} X Q. Now, to follow your illustration, suppose the invention 
of the guard fingers, cutting blades, transverse bar which carried 
the cutting blade, guard fingers, and the other adjuncts which made 
the devices operative had become the property of the public, do 
you think that the subsequent inventor of the open-slotted finger, 
under a claim for his specific device, which he described by letter 
designation, would be entitled to a combination patent, including 
the transverse bar, cutting blades, and other elements of the old de- 
vices, and thereby covering all previous classes of such machines, 
because in the descriptive part of his patent he used language 
broadly covering such previous classes ? | 

A. Lam not certain that [ understand the intent of the question, 
because it appears to me to confuse [confine] a claim to a specific de- 
device, or, in other words, a claim toa single instrumentality, with a 
claim to a combination of devices necessarily requiring several 
different instrumentalities to produce the combination. I will, how- 
ever, make several statements in reference to the different cases 
which appear to me to be included in the language of the question : 

Ist. Assuming slotted guard fingers of some kind, eutting blades 
operating in connection with them, the transverse bar which ear- 
ries the cutting blade, guard fingers, and other adjuncts, commonly 
called the finger bar in a harvester,-were old, not only separately, 
but in combination, then if a person should invent the open-slotted 
guard finger and should make a claim to it alone, without any state- 
ment in his specification to the effect that his open-slotted guard 
finger was the same as the old one, such a patent would, in my 

opinion, cover the use of the said open-slotted guard finger 
101) = wherever 1t might be found, whether separately or in com- 

bination with other devices; but his patent clearly could not 
cover the previous old guard slotted finger without the Open slot, 
nor the old combination of such old slotted guard fingers with the 
cutter, finger bar, and its adjunets, and this conelusion would, in 
my opinion, be the same, whether he used a designating letter in 
the elaim or not. 
2d. Assuming that slotted guard fingers of some form, cutting 
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blade, and the finger bar, with its adjuncts, were old in combina- 
tion, and that such combination had never been used in connection 
with any device which enabled grain to be held as it was cut, so 
that it might be raked into bundles or gavels, but that the appara- 
tus was used only for cutting grass which fell directly behind the 
finger bar; and suppose that the inventor of the new open-slotted 
guard finger had not only invented it, but had produced the com- 
bination of it, the cutter, the finger bar, and its adjuncts with a 
platform behind the finger bar for the purpose of catching the grain 
as it was cut and enabling it to be raked off in gavels, the inventor 
who produced this new combination could, in my opinion, properly 
claim a new combination of the four classes of devices which he 
produced, and even if he should insert in his claim a designated 
letter after the name of each of the devices, that fact would not nec 
essarily restrict his claim to one particular construction of each de- 
vice. If, for example, while he was the inventor of the open-slotted 
guard finger he should make a statement in his specification to the 
following effect: “A represents the guard finger. These guard fin- 
gers are provided with slots, C D, of any desired kind,” it would be 
perfectly clear to my mind from this statement that he did not in- 
tend his combination of four devices to be restricted to guard fingers 
with open slots, and it would, in my opinion, be improper under 
such a statement in the specification to restrict his combination of 
four kinds of devices to the use of an open-slotted guard finger alone, 
even although he should include in his claim, after the words slotted 
guard finger, the designated letter, A. 
102 463 X Q. Is it your opinion that a patentee can in any 
event broaden the scope of his claims to inelude combinations 
not shown or described in his patent by the use of such words as 
“or any desired form,” or words of similar import ? 

A. Whether a patentee can or cannot do what is assumed in the 
question depends, in my opinion, upon the meaning of the words 
“combinations not shown or described in his patent.” As I under- 
stand this subject, a patentee is not required to show or describe in 
his patent every modification of which his invention is susceptible. 
If he were, every patent for a combination would be of interminable 
length, and therefore a patentee may include a combination of many 
devices that are not shown or described in his patent when such 
devices are equivalents for the devices shown and described by him 
as constituting his combination. On the other hand, a patentee 
who makes a claim to a combination cannot, in my opinion, include 
within the scope of that claim, and cannot broaden its scope so as to 
include, a combination which is substantially different from that 
which he describes and which he neither shows nor describes In his 
patent. As to the use of the words “of any desired form,” I may 
state that it is a common thing to find those words or words to the 
same effect in patents for combinations in reference to devices where 
a particular form or construction of device is not essential to the 
patentee’s invention, and the effect of such words appears to me 
properly to show that the scope of the claim is broad enough to in- 
clude devices of different forms, provided they are capable of per- 
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forming the same office in the combination, and the substitution of 
one for another does not change in substance the mode of operation 
of the combination of which such device forms part. This 1s par- 
ticularly the case when the prior state of the art shows that there 
were different forms of such devices known, either separately or in 
combinations substantially different from those described in the 
patent in which the words occur. 
105 47 Q. Take the following example under your previous 
illustration: If the patentee should make a statement in his 
patent that he had invented the reciprocating cutter combined with 
a slotted guard finger, but his patent should only show and describe 
a guard finger which was not open orslotted, in your opinion would 
such patentee, by the simple statement describing his invention 1n 
his patent, cover the case of an open-slotted guard finger in com- 
bination with a reciprocating cutter? 
Objected to by complainant’s counsel as calling for an opinion 
solely upon a question of law. 


A. If the statement of the patentee was to the effect mentioned in 
the question it would be, as I understand the language, without any 
restrictions as to the form of the slot other than that the slotted 
guard finger must have such a form of slot as to operate in com- 
bination with the reciprocating cutter. If under such circumstances 
the patentee claimed the combination, substantially as deseribed, of 
the reciprocating cutter with the slotted guard finger, such claim 
would, in my opinion, be broad enough to include within its scope 
the combination of the two devices described, whether the slot of 
the guard finger was open or not, it being clear that the guard 
finger with the open slot would operate in the combination sub- 
stantially as the slotted guard finger described in the specification, 
although the addition of the opening would enable the combination 
containing it to produce an improved result additional to that at- 
tained by the combination of the devices which were described and 
shown in the patent. 

48 X Q. The question, of course, presupposed a distinction be- 
tween a plain or slotted guard finger and a subsequent open-slotted 
guard finger which performed the new function of rejecting the dirt 
and wire grass. Did you have this distinction in your mind when 


~ 
making your last answer? 
LO4 A. 1 had in my mind at the time of making the answer 


the fact that the open-slotted guard finger did enable the 
combination of cutter and it, not only to cut the grass in the same 
manner as the combination of the plain slotted guard finger and 
cutter, but, in addition, enabled the cutter to work the dirt and wive 
grass from the slot, that being the improved additional result which 
[ referred to in the latter part of my preceding answer. 

49 X Q. Then is it your opinion that a patent for a combination 
of devices to effect one purpose includes all combinations of devices 
to effect similar purposes, even though there be substantial differ- 
ences in the mechanism employed ” 

A. It is not my opinion that a patent for a combination of devices 
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ean include combinations which are substantially different from it, 
but that it can and does include substantially the same combina- 
tions of substantially the same devices, even though additions have 
been made to the latter combinations which enabled them to oper- 
ate, not only substantially as the patented combination, but to per- 
form functions additional thereto by reason of the additions which 
are made. 


Adjourned to January 30, 1880. 


New York, January 30, 1880. 


Parties meet pursuant to adjournment. 
Present: Counsel as before. 


Cross-examination of E. S. Renwick continued: 


494 X Q. You have stated that the Ist claim of the said original 
patent comprises five elements and the 2d claim four elements. 
Which is the fifth element of the 1st claim which is omitted in the 
second ? 

A. The one designated by me “ fifth” when speaking of the com- 

bination of the lst claim. 
105 50 X Q. Please describe just what constitutes the said ele- 
ment and its equivalents and refer in the patent to so much 
as relates to it. 

A. The device referred to is a movable device which intervenes 
between the works of the time lock or clock on one side and the bolt 
or bolt-work of the door on the other side in such a manner that 
the said device may be moved out of the way’of the said bolt or 
bolt-work or some appurtenance thereof to permit the mechanism of 
the time lock to be set in the locking position while the bolt-work is 
open, and that it is moved automatically into a position between 
some portion of said bolt-work or its appurtenances and the works 
of the time or clock lock at the time the bolt-work is shot into the 
sockets of the door jam so as to secure the door. The patent de- 
scribes two forms of this device, differing greatly in construction, 
the one being represented in Fig. 1 of the drawing and described in 
lines 125 to 136, inelusive, of the Patent Office copy of the original 
patent; the other device is represented in Figs. 2 and 3 of the draw- 
ings and is described in lines 92 to 122, inclusive, of the Patent 
Oflice copy of the original patent. 

The parts of the patent which refer to the device and its modifica- 
tions are the following: 

Lines 11 to 14 of the Patent Office copy; lines 92 to 136, inclu- 
sive; lines 265 to 268, inclusive. 

51 X Q. Do you consider this element necessary to make the 
combination of devices described in said first claim practically op- 
erative? 

A. I do, for the reason that the first claim necessarily requires 
such a device in order that the combination recited in it may exist, 
it being plain that if a mechanism should be constructed without 
such a device it would lack one of the members made essential by 
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the language of the first claim, and therefore would not embody 
that combination. 

52 X Q. Then why is it not also necessary to make the combina- 

tion of the second claim an operative device ? 
106 A. For the reason that the second claim does not make 

such a device an essential member of the combination recited 
in it; and, besides, the devices described in the second claim will 
operate practically without necessarily requiring the use of the fifth 
device recited in the first claim. Tbe patent also describes a modi- 
fication of the lock mechanism of the time lock, which does not re- 
quire the use of an intermediate device between the time lock and 
the bolt or bolt-work of the door. 

53 X Q. Suppose the bolt-work of the safe be retracted for the 
purpose of shutting the safe door, how could you get the bolt-work 
secured or locked without using the fifth element described in the 
first claim and omitted in the second? 

A. If the locking mechanism of the door were constructed so as to 
include the fifth device of the first claim, and without any provision 
by which it could be dispensed with, then, so far as I can perceive, 
it would be impracticable to set the time lock in its locking position 
before the door was shut and the bolt-work shot into its position for 
holding the door. 

54 X Q. Do you find any such provision in the original patent by 
which it may be dispensed with ? 

A. I find no description in the original patent of any modification 
of the mechanism which would enable the said fifth device of the 
first claim, or some other provision which would permit the time 
mechanism to be set to the locked position before the safe is closed, 
to be dispensed with. 

55 X Q. In your opinion would it require invention to cut the 
connecting bar E of the bolt-work about midway of its length, and 
to adapt each part suitably for practical operations, so as to make 
them, in fact, bolt-work appertaining to each of the independent 
locks”? | 

A. The effect of the operation assumed in the question, as I under- 
stand it, would be that the combination existing between the clock 
or time lock and the combination or key lock would be destroyed ; 
and it would be necessary to apply a second knob spindle and knob 

to operate the part of the bolt-work of the door which was 
107 = separated by the cutting operations from the residue con- 

nected with the original knob spindle and knob. The door 
would then have upon it two independent systems of bolt-work, the 
one controlled by the time lock and disconnected from the combina- 
tion or key lock, while the other system of bolt-work was controlled 
by the combination or key lock and was wholly disconnected from 
the time lock and the system of bolt-work controlled by the latter. 
In the present condition of the art of securing doors by locks I do 
not consider that it would require any invention to produce the re- 
sult accomplished, as it would amount simply to having two locking 
devices wholly disconnected from each other upon one door. 
o6 X Q. In your opinion would the supposed change indicated 
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in my last preceding question, followed by the results stated in your 
last answer, constitute any material change in the character and 
scope of the original patented device ? 

A. If the change referred to should be made, the mechanism as 
changed would cease to embody either of the combinations recited 
in the claims of the original patent, because each of those combina- 
tions, as 1 understand the original patent, is characterized by the 
fact that the same bolt-work is controlled by the two kinds of lock 
mechanism as distinguished from each lock mecbanism controlling 
a bolt-work peculiar to it and independent of the bolt-work of the 
other lock inechanism. 

57 X Q. Then is it not a fact that the fifth element of the first 
claim of said original patent must necessarily be present to render 
the combination patented therein practically operative? This ques- 
tion refers to the said combination as a whole, without regard to the 
separate elements of the claims. 

A. There are two combinations patented in the original patent. 
The one recited in the first claim requires the fifth device as an 
essential member of it, and tli refore that combination cannot be 
practically used or made practically operative without of necessity 

requiring the presence of the said Sth device. The com- 
108 bination of the 2nd claim of said original patent, as I under- 

stand the same, does not require the said 5th device of the 
Ist claim as an essential member, and it does not appear to be nec- 
essary to me that a lock mechanism embodying the combination of 
the 2nd claim should have the said 5th device of the lst claim in 
order to render the lock mechanism practically operative. 

58 X Q. Taking the combination of devices-described in the Ist 
and 2nd claims of said original patent and considering the machine 
described in both of said claims as one machine, with its parts com- 
bined for the purposes shown in the patent, and including herein 
the equivalents therefor stated in said patent, can said machine be 
made practically operative to perform its combined and separate 
functions without the presence of the 5th element described in said 
lst claim or its coeds ? 

A. The present question, as I understand it, contains an assump- 
tion which is materially narrower than that of the preceding ques- 
tion, and amounts to asking me whether a machine made as to In- 
clude of necessity the combination of the Ist claim, including the 
5th device thereof, can be made practically operative without the 
said 5th device, and I may state that, unless some provision be intro- 
duced into the lock which is not mentioned in the question or there 
be some modification of the lock mechanism, such as is found in 
other time locks, I cannot perceive that the mechanism could be 
made to work practically assumed without the said 5th device. 

59 X Q. Please state what you consider to constitute the clock lock 
or time lock of the said Ist claim. 7 

A. A locking mechanism one portien of which is of necessity a 
time mevement and which maintains its securing action until the 
expiration of a period of time determined by the operation of the 
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time movement, whereupon the securing action of the time lock 
ceases. 

60 X Q. Please state what you consider to constitute the Ist ele- 
ment or door bolt of said first claim of said original patent, and 
indicate the members thereof by letter designations, as shown 1n 

Fig. 1. 
109 A. The device termed the door bolt is called by several 


different names in the original patent. In the drawings of 


that patent it is represented as consisting of two sliding bolts con- 
nected by a connecting bar or tie bar, so that both bolts are moved 
simultaneously. ‘The only letter which appears to be applied in the 
drawings to the said device is E, as I understand the patent. The 
Ist device of the said first claim, called the door bolt E, 1s not re- 
stricted to the peculiar forms or number of bolts represented in the 
drawings of the patent, there being language in the descriptive por- 
tion of the patent which shows that the patentee contemplated the 
use of bolt-work for the door of different forms, such as were usually 
found in practice upon the doors of safes or vaults at the date of 
his patent, but all agreeing in the respect that they are capable of 
being moved independently of the lock mechanism by force applied 
at the exterior of the door. 

61 XQ. Do the frame bars and tongue pieces a' a' constitute 
any part of the bolt-work ? 

A. In the form of bolt-work represented in the drawings of the 
patent the said tongue pieces do constitute parts of the bolt-work, 
they being the parts thereof upon which the two locking mech- 
anisms act. Such tongues, however, do not, in my opinion, 
constitute essential parts of the bolt-work required by either 
the Ist or 2d claim, all that is necessary being that such bolt-work 
should have some portion thereof movable within the range of the 
bolts or their equivalents of the two locks recited in the claims, so 
that the bolts or their equivalents of the two locks may by acting 
upon such portions prevent the movement of the bolt-work when 
the lock mechanism is locked. A common form in which the bolt- 
work of doors was constructed for the same purpose long prior 
to the date of the Sargent original patent is represented in “ Com- 
plainants’ Exhibit Drawing of the Defendant’s Lock,” viz., that por- 
tion thereof which shows the device marked “clamp” as a part of 

the bolt-work, such clamp being an equivalent for the figure 
110 a@ represented in the drawings of the Sargent original patent, 

and being, like it, a portion of the bolt-work which is mov- 
able within the range of the bolt of the combination lock. 

62 X Q. Under what element of said Ist claim do you include the 
rotary bolt D? 

A. The rotary bolt is a part of the clock or time lock represented 
in the drawings of the original patent, and when the lock is con- 
structed with a rotary bolt such rotary bolt is included as a part of 
the clock lock or time lock required by the first claim. The patent, 
however, provides that bolts of other forms may be used—as, for ex- 
ample, at line 75, where it speaks of either lock being provided with 
bolts “of any desired kind;” and again, in lines 135 and 136, where 
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it speaks of the lock bolt being either of the turning or the sliding 
kind. It may be also proper to state that when the lock bolt D is 
made in two parts, which is one of the modifications which the 
patent describes may be used, the spring portion of the said bolt 
constitutes the 5th device of the Ist claim. In other words, the 
lock bolt is in such case so made as to constitute not only the lock 
bolt of the time or clock .lock, but also the Sth device of the Ist 
claim. 

62} X Q. Do you understand that the Ist claim of said original 
patent is restricted to the use of a lock bolt which has the pecu- 
liarity of being automatically operated from the interior of the 
safe ? 

A. In one respect it is and in another respect it is not; thus the 
Ist claim requires that the bolt of the combination or key lock shall 
be capable of being operated from the exterior of the vault or safe. 
On the other hand, the said claim also requires the construction of 
the time lock or clock lock — be such that it can be operated for re- 
leasing its control upon the bolt-work of the door only automati- 
cally and from the interior of the safe. The movement of the bolt 
of the time lock for the purpose of securing the bolt-work of the 
door may be effected immaterially either by force applied without 

the vault or within it, provided the means of applying such 
111 foree do not permit force to be applied from without so as to 
effect the release of the bolt-work by the time lock. 

63 X Q. Does the elock lock or time tock in the Ist claim of said 
original patent include any form of clock lock or time lock, or is it 
restricted to that particular time lock shown and described in the 
patent ? 

A. I understand that the 1st claim is not restricted. to the particu- 
lar form of time lock or clock lock represented in the drawings of 
ihe patent and described in the descriptive portions of the specifica- 
tions, but that the claim ineludes other forms of time lock or clock 
lock which are capable of operating in connection with the other 
members recited in the Ist claim substantially as the clock lock 
represented in the drawings is required to; so that in case one of 
such other forms of time lock should be substituted in the combina- 
tions the mode of operation required of the combination as a whole 
would not be changed in substance. ‘The other form would in such 
case be a substantial equivalent for that represented in the drawings. 

64 X Q. The question is repeated as to the 2nd claim also. 

A. I understand that the 2nd claim is not restricted to the partic- 
ular form of time lock or clock lock represented in the drawings of 
the patent and described in the descriptive portions of the specifica- 
tions, but that the 2nd claim includes other forms of time lock or 
clock lock which are capable of operating in combination with the 
other members recited in the 2nd claim substantially as the clock 
lock represented in the drawing is required to; so that In case one 
of such other forms of time locks should be substituted in the com- 
bination the mode of operation required of the combination as a 
whole would not be changed in substance. The other form would 
in such case be a substantial equivalent for that represented in the 
drawing. 
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65 X Q. If there was introduced a time lock having its lock bolt 
thrown into the locked position from the exterior of the safe 

112 door, would such a time lock be comprehended within the 
said second device or element of either claim of said patent ? 

A. Whether it would or would not would depend upon circum- 
stances of construction which are not stated in the question. If, for 
example, the time lock should be so constructed that its lock bolt 
could not only be thrown into the locked position from the exterior 
of the safe door, but could also be at any time thrown into its releas- 
ing position from that exterior while the time movement of the 
time lock is in operation, then I should be of opinion that such a 
construction of time lock would not be included within the combina- 
tion of either claim of said original patent, because the time move- 
ment would in such case be practically valueless as a means of 
security. If, on the other hand, the construction of the time lock 
be such that, although its bolt may be thrown into its locking posi- 
tion from the exterior of the safe door, it cannot until the hour 
indicated by the time lock arrives be thrown into its releasing 
position from that exterior so long as the time movement of the 
time lock continues in operation, then I should be of opinion that 
such a eonstruction of time lock would be included within the com- 
bination of each claim of the patent. 

66 X Q. Do you know of any instance existing in time locks in 
which the 5th element of the lst claim of said original patent or its 
equivalent is required to render it operative except in that class of 
time locks which employ a rotary lock bolt or obstruction ? 

A. I know of several varieties of time lock in which there is a 
provision corresponding generally with one form in which the 5th 
element is described in the specitication—that is to say, that the 
bolt of the time lock is divid d into parts connected by springs, sO 
that one portio n or part with the worksof the time movement may be 
set in the locked position, while the other part may be moved into the 
releasing position, so as to enable the door to be closed ; but when the 
door isonce closed such other part of the bolt isso secured that it re- 

quires the Operé ation of the time movementto move theentire 
113 bolt intothe releasing position. IL also know of one in which 

there is an equivalent provision, consisting in the arrange- 
ment of the holt of the time lock upon il pivot, SO that after the 
time movement is set to the prope ition for securing the bolt or 
bolt-work of the door the time-lock bolt may be moved on its pivot 
by force applied from the exterior of the door in order to enable the 
dvor to be secured by its bolt-work ; but when the bolt-work is shot 
into its place, engagement is effected between the time-lock bolt and 
the bolt-work, which engagement is released only by the operation 
of the time movement so long as it continues in operation. Whether 
it would be possible or not to operate the mechanism to which I 
refer without the provisions contained in them I am not prepared 
to state without an opportunity to experiment with them, but Iam 
disposed to think that it would not be pr acticable to operate them 
without the provision ake ‘ss some other change was made. 
7 XQ. Please name the patent you refer to, and also whether in 
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either of them any part of the mechanism employed, as you have 
just stated, intervenes between the bolt of the time lock and the 
bolt-work of ‘the safe to accomplish the stated result. 

A. The Savage patent, No. 5321. In this case an intermediate 
device, K, intervenes between the bolt G of the time lock and the 
door bolt B of the vault door. The intermediate device K is mova- 
ble upon a pivot, so that after the bolt of the time lock and the time 
movement connected therewith are set in the locking positions the 
intermediate piece K may be turned on its pivot to enable the vault 
door and the bolt thereof to be closed; whereupon the intermediate 
piece K moves by the gravitating force of its own weight and 
enables the bolt of the time lock to secure the bolt of the door. 

In the patent of Holbrook & Fish, No. 17150, the bolt-work of the 
time lock is divided into two parts, and springs and a catch are pro- 
vided to effect the junction between the two for the purpose of 

enabling the time lock to secure and release its bolt ends. In 
114 ‘this case one part of the bolt is so connected with the time 

movements that it and they may be set into the positions for 
securing the door before the door is closed, while the other portions 
of the bolt may be placed in the retracted or releasing position to 
enable the door to be closed. As the door is closed an engagement 
takes place between the two parts of the bolt, so that the whole of 
the bolt nay be withdrawn by the operation of either of the two 
tiine movements. 

In the patent of Williams & Cummings, No. 17245, the bolt of the 
time lock is divided into two parts, so that one part, with the time 
movement, can be set in the locked position before the door is closed, 
while the other part of the bolt is movable relatively to the first part, 
so that such movable part may be put into the releasing or retracted 
position for the purpose of enabling the door to be elosed. When, 
however, the door is closed both parts of the lock bolt must be 
moved simultaneously by the time movement before the door can 
be opened. In this patent, as well as in the patent of Holbrook & 
Fish, just referred to; there does not appear to be any description of 
bolt-work, for the door moved independently of the time lock, by 
means of a spindle and knob provided for that purpose, but if either 
of these time locks was used in connection with such bolt-work the 
movable parts of the time-lock bolts would be intermediate be- 
tween the other parts of the time-lock bolts and the bolt-work of the 
door, as the movable part D? of the round bolt represented in the 
Sargent patent is intermediate between the other parts, D', of the 
time-lock bolt and the bolt-work of the door. 

In the case of the Bass patent the bolt of the time lock / turns 
upon a pivot relatively to the time mechanism, so that after the time 
mechanism is set into the position for securing the bolt-work the 
vault door may be closed with its bolt or bolt-work in the retracted 
positions, and after the door is closed the shooting of the bolt-work 

enables the bolt of the time lock to operate upon it so as to 
115. seeure the bolt or bolt-work until it is released by the opera- 
tion of the time movement upon its bolt at the required 
hour. 
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[ believe I might refer to other cases if time permitted. 

68 X Q. In describing the 2nd claim you said: “ This combina- 
tion of four devices is characterized by the peculiarity that each of 
the two classes of locks which are combined is to be provided with 
a leck bolt having an opening or an offset or some equivalent there- 
for.” Please state more definitely what you intend by the words 
“some equivalent therefor” and give some examples in illustration, 
and also state whether your language is intended to restrict the 
patentee to the devices indicated. 

A. What I referred to was some device which is so projected or 
moved for the purpose of receiving the bolt-work that when the 
bolt-work is shut such device is brought into what the patent calls 
coincidence with the tongue or other portion of the bolt-work of the 
door, so that the bolt-work of the door cannot be retracted until the 
said device is moved out of the way of the tongue or projection of 
the bolt-work by the operation of the mechanism of the lock. As 
an example of an equivalent construction I may refer to the Com- 
plainants’ Exhibit Drawing of the Defendants’ Lock. In the case of 
the lock bolt of the time lock in that exhibit, which is the device 
indicated by the letter Cand named in that exhibit the dogging 
lever, there is an offset or upward projection upon the end of that 
lever which, when the bolt-work 1s shot, is brought into coincidence 
with a projecting portion, B, of the bolt-work, which projecting 
portion, as far as its shoulder, corresponds substantially with the 
tongue of the door bolt referred to 1D the 2nd claim, SO that when 
the safe is closed and the bolt-work shot the bolt-work is prevented 
from being withdrawn until the time lock is unlocked; when, on 
the other hand, the door is opened the said offset is out of coinci- 
dence with the corresponding part of the device B, so that the bolt- 
work may be retained in the unlocked position for shutting the 

door. : 
116 Another illustration of an equivalent construction is seen 

in the construction of the combination lock of the same 
drawing, 11 white ty Cause the lower edge of the loe ‘ bolt is an equiva- 
lent for the offset referred to in the claim for the purpose of being 
brought into what the claim calls coincidence with or out of 
coincidence with a projection from the bolt-work formed by the 
device called the “clamp.” When these two parts are what the 
claim calls out of coincidence, or, in other words, when the part of 
the lock bolt is out of the range of movement of the bolt-work, the 
latter may be retained in the unlocked position; but when the part 
of the lock boit is within the range of movement of the clamp or 
in What is ealled in the claim coincidence therewith, the bolt-work 
is prevented from being withdrawn until the combination lock is 
unlocked. 

684 X Q. Is any form of time leck shown in said patent which 
ean dispense with the presence of the 5th element of said Ist claim 
to make it an operative device ? 

A. None ts shown. 
69 X @. Under the 2nd claim is there any form of combination 
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lock shown which can dispense with the rotary lock bolt and still be 
an operative device? 
A. None is shown in the drawings of the patent. 


Adjourned to January 31, 1880. 


New York, Jan. 31, 18580. 
Parties meet pursuant to notice. 


Cross-examination of E. S. Renwick continued: 


70 X Q. You have said that the claims of the said original patent 
are claims to specific combinations of the classes of devices recited 
therein. In this definition do you assign combination locks, key 
locks, and time locks each into separate classes; and, if yea, for 

what reason ” 
117 A. I consider time locks, or clock locks as they are called 

in the specification, to constitute one class, all the members 
of which are distinguished by the characteristic that they do not 
contain any means of connection with the exterior of the safe, which 
will enable their lock bolts or equivalent obstructions to be un- 
locked while the time mechanism is in operation, by power applied 
ut the exterior of the safe, and all the members of which are further 
distinguished by the characteristic that they comprise a time move- 
ment, which determines the hour at which the unlocking or release 
of their lock bolts is or may be effected. 

[ consider combination locks and key locks, as they are called in 
the specification, to constitute one class, because they are so classified 
by the specifications, and because all the members of this commpenen 
class are distinguished by the peculiarity required in the specifica 
tion, that while ‘they secure the door ou fli iently for the purposes of 
the day they are equally distinguished by the characteristic that 
they can be operated within the vault door by power applied at the 
exterior thereof, through the intervention of the arbor or key spin- 
dle, so that their bolts or obstructions may at any hour be set in the 
unlocking or releasing positions by the authorized person. 

I consider these two classes as separate and distinct from each 
other, because the peculiarity required by the specification so dis- 
tinguished them, and because these distinguishing peculiarities or 
characteristics are required of the two classes severally in order 
that the combinations of them recited in the claims may have the 
useful modes of operation described in the specification. 

71 X Q. Then, to put your last statement affirmatively, you are 
understood as saying that the patentee in the said original patent is 
restricted to the use of classes of devices having the characteristics 
or ego pa which vou have just stated; 1s this correct? 

_ It is in substance correct, with the understanding that there 
is no restriction to the said classes having additional or 
118 other peculiarities, so long as these do not prevent the said 
classes from having the characteristics mentioned when used 
in the combinations recited in the claims and do not prevent the 
said combinations from operating substantially as described. 
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72 X Q. You have heretofore said, “as to the use of the words (of 
any desired form), I may state that it is a common thing to find 
these words, or words to the same effect, in patents for combinations 
in reference to devices when a particular form or construction of 
device is not essential to the patentee’s invention, and the effect of 
such words appears to me properly to show that the scope of the 
claim is broad enough to inelude devices of different forms, pro- 
vided they are capable of performing the same office in the combi- 
nation, and the substitution of one for another does not change In 
substance the mode of operation of the combination of which such 
device forms a part.” Suppose in a patented combination of two de- 
vices there is substituted for one of them a device of entirely differ- 
ent form, which is capable of performing the same office in the com- 
bination as the original for which it issubstituted and having other 
functions additional to and not possessed by said original, in your 
opinion would the use of the said last supposed device in the com- 
bination fall within the terms of the whole combination of the 
patent? 

A. The combination with the substituted device would, under 
such circumstances, in my opinion, be within the terms of the com- 
bination required by the patent, provided the substitution of the 
said device did not change in substance the mode of operation of 
the combination as a whole from that required by the patent. The 
fact that the substituted device enabled other results to be attained 
additional to those attained by the use of the device described in 
the patent would not under such circumstances change the sub- 
stantial identity of the combination for the purposes required by 
the patent. 

73 X Q. Are the claims of the said reissued patent, No. 7947, for 

a combination of specific devices ? 
119 A. The claims of the reissued patent are three in number, 
and, as I understand them, are for specific combinations of 
classes of devices. 

74 XQ. Are the Ist and 2d claims of the said original and reissued 
patents for the same specific combinations of the same ciasses of 
devices; and, if not, wherein do they differ ? 

A. The Ist claim of the original and the Ist claim of the reissue 
patent are, so far as I can perceive, for the same specific combina- 
tion of classes of devices, although the language of the claims in the 
two patents is somewhat different and the order in which the devices 
are mentioned in the two claims is not the same. 

‘The 2d claim of the reissued patent corresponds in the devices 
mentioned in it with the 2d claim of the original patent, and the 
language which characterizes the combination is nearly the same in 
both, but a change has been made in the preamble of the reissue 
and in the description, so that when the 2d claim of the reissue is 
construed with reference to the preamble and description it is pos- 
sible to put a somewhat different and narrower construction upon 
the 2d claim of the reissue than, in my opinion, should be put upon 
the 2d claim of the original patent. 

75 X Q. Does mentioning the devices constitute the combination 
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of the Ist claim of the original and reissue in a different order in 
uny material respect change the scope of said claims? And, if yea, 
please point out how and whiy. 

A. The difference mentioned does not change, in substance, the 
scope of the Ist claim of the two patents. 

76 X Q. Point out the language in the preamble of the issue which 
enables you to place a different construction upon claim 2d of the 
original from the claim 2d of the reissue, and also explain such 
difference. 

A. The language of the reissue to which I refer is found in the 
following lines of the printed Patent Office copy of the reissue, viz., 

lines 39 to 52, inclusive; also line 221. 
120 These portions of the description, when taken in con- 

nection with the language of the 2d claim of the reissue, in my 
opinion, render it possible to so construe that claim that the time 
lock required by it must of necessity have a lock bolt or obstruction 
provided with a notch or recess, whereas the language of the 2d 
claim of the original patent, when taken in connection with the 
description of that patent, in my opinion, does not restrict the time 
or clock lock recited in the claim to any peculiar form of bolt or 
obstruction, provided the form of bolt or obstruction be one which 
is suitable to engage with and disengage from the bolt-work of the 
door for the purpose of securing the same and permitting it to be 
retracted, substantially as described in the specification. 

77 X Q. In your opinion, is the 3rd claim of the said reissue No. 
7947 for a combination of specific devices ” 

A. In my opinion, the 3d claim of the reissue is for a specific com- 
bination of the devices recited in it, such devic.s not being restricted 
to particular forms, but including classes the members of which 
have substantially the same mode of operation when substituted for 
each other in the combination, so that the mode of the operation 
of the combination is not changed substantially. 

78 X Q. Are the classes of devices referred to in your last answer 
the same classes of devices referred to by you when speaking of the 
Ist and 2nd claims of the said reissue? 

A. They are the same classes of devices as four of those of the Ist 
claim of the reissue, the four classes being those mentioned by me 
in my answer to direct interrogatory 39. Three of the said four 
classes of the 3rd claim are the same as of the 2d claim of the 
reissue; but if the possible construction mentioned by me of the 
language of the 2nd claim is correct, then the time or clock-lock 
device of the 3rd claim of the reissue is broader than the time or 
clock device of the 2nd claim; for while the former is not, in my 

opinion, restricted to any peculiar form of lock bolt or ob- 
121 struction, the time or clock lock of the 2nd claim, according 

to said possible construction, may be restricted to a variety 
whicb has a lock bolt having a recess in It. 

79 X Q. Assuming that the possible construction mentioned by 
you of the language of the 2d claim is not correct, then is there any 
difference between the classes of devices mentioned in the 3d claim 
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of said reissue and the Ist and 2d claims thereof? And, if yea, 
state in what the difference consists. 

A. Whether the assumption in the question be correct or not, 
there is a substantial difference between the number of classes re- 
quired by the 2d and 3d claims as compared with the number of 
classes required by the lst claim, such differences consisting in the 
fact that the Ist claim of necessity requires the intermediate device 
before described by me when speaking of the same intermediate de- 
vice in the Ist claim of the original patent, whereas the combina- 
tions of the 2d and 3d claims of the reissue are not restricted to the 
presence in them of the said intermediate device. 

The 2d and 3d claims would, under the said assumption, comprise 
the same four classes of devices which I have mentioned in my an- 
swer to the 59th direct interrogatory. 

80 X Q. Please repeat, by their titles, without description, what 
classes of devices you find in the said 2d and 3d claims of the re- 
issue, respectively. 

A. Bolt-work, safe or vault door, combination or key lock, time 
lock. 

The names or titles thus given to the devices do not, however, 
necessarily indicate the construction of each required by the claims 
nor the characteristics of the combinations when produced. 

SIX Q. If, as you have stated, the improvements recited in the’ 
Ist and 2d claims of the said original patent are not claims to 
specific devices, but are claims to specific combinations of the classes 
of devices recited in said claims, and if the same is also true, as you 

have stated, of the three claims of the reissue. and if the classes 
122  ~=of devices enumerated in the said three claims of the reissue 

differ only in the presence of the additional device found in 
the Ist claim, and in the possible construction of the language of 
the 2d claim, as before stated, then please explain how the said dd 
claim of the reissue differs from the others as to the class of devices 
to be used and their specific combinations as stated. 

A. The combination of the 3rd claim of the reissue differs from 
the combination of the Ist claim of the reissue and from that of the 
ist claim of the original patent in the particular that the 5rd claim 
of the reissue does nut require the presence of the additional or in- 
termediate device required by the combination of the Ist claim of 
the reissue and the Ist claim of the original patent. 

The combination of the 3rd claim of the reissue differs from that 
of the 2nd claim of the reissue. If the possible construction of the 
2nd claim be, as before stated by me, correct in the respect that 
while the combination of the said 2nd claim is restricted to a par- 
ticular variety of time locks which have a peculiar form of lock bolt, 
the combination of the 3rd claim is not so restricted. 

The combination of the 3rd claim of the reissue patent and the 
combination of the 2nd claim of the original patent are, in my 
opinion, the same and require the same four classes of devices, for 
although the descriptive language of these two ¢laims differs from 
each other in words, yet, when each is considered with reference to 
the descriptive part of the respective patent preceding each, the dif- 
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ference is « mere difference in words and does not constitute a dif- 
ference in substance. 

82 X Q. Considering the combination of devices described in said 
two claims of said original patent and the combinations of devices 
described in the three claims of said reissue, what language, if any, 
do you find in said reissue to indicate that there was accident, inad- 
vertence, or mistake in the description of said combinations in the 

original patent? 
125 A. I have made no comparisen for the purpose of ascertain- 

ing the fact. If] had to ascertain the fact I should have tohave 
a compound copy of the two descriptions and claims made interlined 
and compare each critically with the other. I may, however, 
state that there is one matter which is apparent without such a care- 
ful comparison, viz., that if the possible construction mentioned by 
ime of the 2nd claim of the reissue be correct, then the improvement 
recited in that claim was not claimed in the original patent, which 
result would have occurred by either accident, inadvertence, or mis- 
tuke in case the patentee was the original inventor of it, as appears 
to me to be the fact. 

83 X Q. Point out the instance you refer to and state first whether 
the language which you think may admit of any such possible con- 
struction does not oceur in the original patent and the reissue 
thereof; and, second, whether upon your frequent reference to said 
original and reissue during the course of this examination any in- 
stance of accident, inadvertence, or mistake as [is] made apparent to 
you other than the one under consideration. 

A. The language to which I referred in the reissue as affecting 
the constructing of the 2nd claim has previously been mentioned 
by me, viz., the language found in lines 39 to 52 of the reissue and 
line 221 of the reissue, both of which affect the subject-matter of 
the second claim, and in each of which cases language is found 
which does not occur in the original patent. The reference which 
I have had to make to the original and reissue during the course 
of this examination is not sufficient to enable me to point out 
all the instances which may exist of accident, inadvertence, or 
mistake in the description of the original as compared with the 
reissue, Which I understood to be required of me by the 82 XQ, 
but I have not noticed any other than the one | have mentioned. 

84 X Q. How many classes of devices do you find represented 

and described in the Complainants’ Exhibit “ Drawing De- 
124 fendant’s Lock”? And in making answer please use the same 

titles, as far as possible, to indicate the devices therein which 
you have already used when speaking of the devices in said origi- 
nal and reissued patent. 

A. The primary devices may be designated by the following 
names, viz., bolt-work, safe or vault door, combination lock, time 
lock, secret-combination lock. 

In addition to these there are various subordinate devices consti- 
tuting parts of the primary devices, and, if required, I will mention 
the classes of these which are found in the said defendant’s ex- 
hibit. 
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I may also add that I have considered the bar F of the said ex- 
hibit an appurtenance of the secret-combination lock. 

85 X Q. Do you find upon said exhibit any device whereby the 
bolt-work may be retained in the unlocked position for shutting the 
door, as stated in the first claim of the said reissue ? 

A. I do not find in the complainants’ exhibit any representation 
of a device which. is substantially the same as the intermediate ‘ 
device referred to in the 1st claim of the reissued patent, although A 
I do find a provision which enables the same result to be accom- 
plished. 


Adjourned to February 2, 1880. 


New York, February 2, 1880. 
Parties meet pursuant to adjournment. 
Cross-examination of FE. S. Renwick continued : 


86 X Q. Is it not equally important in a time lock that it should 
be provided with devices for its unlocking as for its locking, in order 
that a “lockout” may be prevented in case of accident? 

A. I do not consider that it is equally important, but it is ex- 
pedient that it should be, and the usual provision is the employ- 
inent of two time movements, it being highly improbable that 
accident will happen to both simultaneously. 

87 X Q. Suppose that one of these two time movements 

125  ~=should stop, and the other being the supplementary or addl- 

tional device, and the first should continue its movement 

and thereby permit the safe to be opened, would not this be “a re- 

sult accomplished by a device operating within the safe, which 

device is supplementary or additional to the time movement which 
has ceased its movement, as first supposed ? 

A. Under the assumption in the first part of the question that the 
time movement, which continues to move, is to be considered as a 
supplementary or additional device, then the result would be due. to 
the operation of that so-called additional device, among other things, 
operating within the safe. 

88 X Q. In ease the single time movement shown in Complain- 
ants’ Exhibit “ Drawing Defendant's Lock” should bestopped, cannot 
the bolt-work be released by the manipulation of the parts G, J, F, 
and their connections, shown in said drawing, when mechanically 
operated without the safe? 

A. I understand from the descriptive matter contained in Com- 
plainant ° Exhibit Drawing that the construction of the secret-com- 
bination lock and the parts designated G, J, F is such that the bolt- 
work can be released as stated in the question in case the time move- 
ment should stop. 

89 XQ. Then, are not the said parts G, J, F, and their eonnec- 
tions intended to accomplish the same result as the one or more 
time movements of the said reissue 7947 ? 

A. Ina very broad sense, considering the result, the possibility of 
opening the safe in case one of the time movements stops, and with- 
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out reference to the mode of operation by which the bolt-work of the 
safe is released, it may be said that the secret-combination lock and 
its connections accomplish the same general result, although it does 
it by a substantially different mode of operation and by mechanism 
which is substantially different from that used when the time move- 
ment is duplex. 
90 X Q. Are not the time movements shown in said 
126 reissue 7947 independent of the combination lock therein 
shown ” 

A. They are in the sense that either of the two does its work in 
reference to the bolt-work independently of the other. 

91 X Q. Do not the parts G, J, F, and their connections, shown in 
the said drawings, depend ‘for their operation upon the mechanical 
manipulation of the combination lock therein ? 

A. They do depend for their operation, in case the time move- 
inent ceases to run, upon the mechanical manipulation of one of the 
two combination locks, viz., the secret-combination lock represented 
in that drawing, but they do not depend for their manipulation 
upon the combination lock which guards and releases the bolt-work 
of the safe, except in the minor particulars that the two combina- 
tion locks (“ secret-combination lock” and “ combination lock”’) are 
so arrayed as to be both operated by the same dial arbor, which may 
be regarded as the dial arbor of one or the other, whichever 1s oper- 
ated. It must also be borne in mind that the “ secret-combination 
lock ” is never operated unless the time lock has become for the 
time inoperative. 

92 X Q. In said complainants’ drawing of defendant’s lock is not 
the hook E withdrawn so as to release tts hold.on C by the com- 
bined operation of the combination lock and G, J, F, and connec- 
tions, and mechanically manipulated from the exterior of the safe ? 

A. In case the time movement has stopped and become inopera- 
tive I understand that the hook E of the time lock can be with- 
drawn to release its hold on the lock bolt or obstruction C by the 
operation of the secret-combination lock and its connections, me- 
chanically manipulated from the exterior of the safe; but I also 
understand that so long as the time movement continues its regular 
operation any action effected through the agency of the secret com- 
bination lock is inoperative to release the bolt-work, because what- 

ever the action may be it is rendered nugatory by the con- 
127 _—si tinued action of the time lock, and in consequence the bolt- 

work is practically guarded as effectually by the time move- 
ment so long as it runs as it would be if the secret-combination lock 
and its connections had no existence. 

93 X Q. If this mechanical manipulation of the said parts from 
the exterior of the safe is made while the time lock isin motion does 
not the time lock cause a re-engagement of the hook E by the spring 
of the latter as constantly as the said hook is disengaged 7 

A. I understand that it was, and that it is in consequence of 
this operation that any action effected through the intervention of 
the “ seeret combination lock ” is rendered inoperative so long as the 
time movement continues to run. 
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94 X Q. Then does it not result practically that the time lock while 
in motion keeps control of the combination lock because of the said 
movement ? . 

A. It is true that the time movement while in motion may be said 
to control the action of the “ secret combination lock ” because of the 
before-mentioned action, bud the time movement does not control 
the operation of the “ combination lock ” which guards and releases 
the bolt-work of the door. 

95 X Q. Is it necessary, in your opinion, to substantial identity of 
the combination of devices shown in the said reissue 79 and 47 [7947 ] 
that the time lock and the combination lock therein should be upon 
the door of the safe to which is applied the bolt-work ? 

A. The determination of this question appears to me to be a mat- 
ter depending upon the legal construction which may be put upon 
the language of the reissue, because, as the invention recited does 
not purport to be a new time lock or a new combination lock, and 
as locks have been located previously both on the doors and on the 
inner wall of the safe or vault, and as the bolt-work could be guarded 
and released equally and by the same mode of operation, whether 
the lock should be located on the door or upon the parts of the walls 

of the safe or vault adjacent to the door, one of these locations 
128 would, for practical purposes of guarding and releasing the 

bolt-work, be the substantial equivalent of the other. On 
carefully examining the language it appears to me that the language 
of the Jst and 2nd claims of the reissue is such as to restrict the com- 
binations recited in them to the location of the time lock and of the 
combination lock upon the door itself, unless the said language be 
legally construed so as to include the other previously known loca- 
tion upon the walls of the safe in the vicinity of the door. The lan- 
ruage of the 3rd claim of the reissue appears to me to be such as not 
to restrict the conbination recited in it to the location of the time 
lock and the combination lock upon the door, but to include their 
location upon the interior of the vault, as some time locks have pre- 
viously been located, provided the combination of the time lock and 
combination lock with the bolt-work of the door does not differ sub- 
stantially in its mode of operation from that required by the said 3rd 
claim. 

%5 X Q. Suppose the time lock described in the said reissue was 
put upon the wall of a safe adjacent to the door and a combination 
lock and bolt-work were put upon the door thereof, all of the devices 
being suitably arranged to be operative and the time lock and eom- 
bination lock arranged to present their several obstructions to said 
bolt-work, all as contemplated in said reissue, would such a combi- 
nation of devices so arranged present substantially the combination 
of devices recited in either of the claims of said reissue, ana »our 
opinion is asked as an expert in mechanies, leaving you full liberty 
to construe the language of the reissue as such expert, but without 
reference to the interpretation of such language by a court. 

A. Whetherthe assumed mechanism would or would notembody, in 
substauce, the combinations of devices recited in the first two claims 
of the reissue would depend upon whether one previously known lo- 
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cation of locks in reference to a door can or cannot be properly re- 

garded as an equivalent for another previously known loca- 
129  ~tion of suclr locks. If it cannot, then I should be of opinion 

that the assumed arrangement and combination mentioned 
in the question would not be included within the combinations of 
the Ist and 2d claims, because of the words “on a safe, vault, or other 
door,” found in the lst claim, and the words “ both constructed to 
be applied on.a safe, vault, or other door,” which are found in the 
2d claim. Iam, however, of opinion that the assumed arrangement 
and combination stated in the question would be substantially the 
same combination as that recited in the 3d claim of the reissue, be- 
cause the language of that claim does not appear to me to contain 
any words which require either lock to be secured on the door itself 
as distinguished from being secured upon the interior wall of the 
safe, provided the mode of operation of the combination of the two 
locks and the bolt-work of the door remains substantially un- 
changed. 

97 X Q. Do you not find the words which you have just quoted 
in your last answer in the first two claims of said reissue to be used 
also in the two claims of the said original patent? 

A. I do, respectively. 

¥8 X Q. The said reissue states that “ the time lock can be ap- 
plied with ease and facility to the doors of old safes or vaults having 
the combination or key lock already thereon, thus securing the ad- 
vantage of a time lock and a combination or key lock without the 
necessity of removing the old lock.” Suppose a time lock was thus 
applied to the door of an old safe having a combination lock already 
thereon, and subsequently the owner of tlre safe procured to be ap- 
plied in connection therewith the combination of devices shown in 
Compl’ts’ Exhibit “ Drawing Def’t’s Lock,” in your opinion would 
the joint use of these mechanisms constitute a use within the terms 
of the said reissue ? 

A. The assumption, as I understand it, contains the condition 
that an entire set of locking mechanism, consisting “ of time lock,” 
“ combination lock,” and “ secret-combination lock,” with its appur- 

tenances, is to be applied to the bolt-work of the door in ad- 
130 ~~ dition to the original old combination or key lock mentioned 

in the quotation, and in addition tothe first time lock assumed 
as being applied by the owner of the safe. In such case the extent 
to which the improvements recited in the several claims of the re- 
issue patent would be used would depend upon circumstances. If, 
for example, the time lock first applied to the door of the old safe 
was combined with the lock-work thereof through the intervention 
of an intermediate device corresponding substantially with the 5th 
device before mentioned by me as being required by the combina- 
tion of the first claim, then the joint mechanism would embody in 
substance the combination of the said 1st claim by reason of the 
bolt-work of the vault door being combined with the time lock first 
applied and the old combination lock and the intermediate device, 
all of which, as I understand the assumption, would then be as re- 
quired by the ist combination of the reissue patent. If, on the other 
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hand, the time lock first applied as assumed should be of such a 
construction that it was combined with the bolt-work without the 
use of the intermediate device required by the said Ist claim, then 
the joint mechanism would not,in my opinion, embody in substance 
the combination of the said Ist claim, because neither the time 
mechanism assumed as first applied nor the time mechanism ap- 
plied when the combination of devices shown in Complainants’ Ex- 
hibit “ Drawing Def’t’s Lock ” was applied would under such circum- 
stanees be combined with the bolt-work through the intervention 
of said intermediate device. 

[f the time lock first assumed as being applied had a lock bolt 
having an opening nn it substantially as the bolt of the time lock 
represented in the drawings of the Sargent reissue has, then, in my 
opinion, the Joint mechanism would embody in substance the com- 
bination of the 2d claim of the reissue by reason of the bolt-work of 
the vault door being combined with the time lock first applied and 

the old com bination lock. If, however, the possible construc- 
151 ‘tion before stated by me of the second claim of the reissue 

patent be correct and the time lock assumed as being first 
applied had a lock bolt of ordinary form without an opening in it, 
then I should be of opinion that the joint mechanism did not em- 
body in substance the combination of the 2d claim of the reissue, 
because neither the time lock first applied nor the time lock of the 
mechanism of Complainants’ Exhibit “ Drawing of Defendant’s 
Lock ” applied subsequently would under such assumptions contain 
the form of lock bolt required by the said possible construction of 
the 2d claim. 

The said joint mechanism would, in my opinion, embody in sub- 
stance the combination of devices recited in the 3d claim of the 
reissue both by reason of the bolt-work of the door being combined 
with the time lock assumed as being first applied and the old ecom- 
bination lock and by reason of the bolt-work being combined with 
the time lock and combination lock of the mechanism of Complain- 
ants’ Exhibit Drawing Defendant’s Lock assumed as being subse- 
quently applied. The joint mechanism might, in fact, be called a 
double-headed embodiment of the subject-matter of the 3d claim of 
the reissue. 

99 X 4. You have been understood to state in substance that the 
character of the invention described in said reissue would be entirely 
changed if the connecting bar of the bolt-work of the safe is cut 
midway of its length and two systems of bolt-work were thus pro- 
vided to be operated upon by the time lock and combination lock. 
Please explain in what sense this alteration would change the char- 
acter of this invention. 

A. The alteration mentioned would destroy the combination, 
because, in such a ease, the same bolt-work would not be combined 
jointly with the combination lock and the time lock, and because 
the same bolt-work would not be guarded and released by both the 
combination lock and the time lock. The change would, in fact, 
produce two separate systems of bolt-work, the one guarded 
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132 and released by the time lock, but unaffected by the combina- 

tion lock, while the other system of bolt-work would be 
guarded and released by the combination lock, but would be unaf- 
fected by the time lock. 

When making the foregoing statement 1 have understood that 
the combination when destroyed by cutting apart in one place is 
not reunited somewhere else. 

100 X Q. Would the mere duplication of bolt-work which was 
all operated as described in said reissue relieve the device con- 
taining such duplication from the terms of the od claim of said re- 
issue? 

A. As I understand the question it amounts to asking whether 
an extension of the number of bolts bevond what is showm in 
the drawings, provided they are all combined together so as to be 
guarded and released jointly by the time lock and combination 
lock, would relieve the combination of the terms of the 3d claim. In 
my opinion it would not. 

‘101 X Q. Is it material, in your opinion, what motor is employed 
to drive the works of the time mechanism in the said reissue ? 

It is not, provided the mode of operation of the time lock in 
the combinations of which it forms part and the combinations as 
entireties are not substantially changed. 

102 X Q. Suppose the time lock to be placed at the top and the 
combination lock to be placed at the bottom of a safe door, as con- 
templated by said reissue, and suppose that the combination lock 
was connected by a train of wheel-work to the dial or lock arbor at 
the centre of the door, would the security afforded by the combina- 
tion lock when in the locked position be-affected by punching off 
the wheel placed on such dial or lock arbor? 

It would not except as the opening produced afforded space 
for the introduction of gunpowder or other explosive. 

103 X Q. When an opening is obtained to a safe door sufficient 

to permit the introduction of powder or other explosive by 
1353 burglars is not the safe thereafter completely at their mercy 
so far any security is afforded by the locks of the safe? 

A. I believe that it is. 

104 X Q. Look at patent No. 186,369, to James Sargent, and state 
whether the combination lock, time mechanism, independent bolt- 
work, are not substantially the same as those shown in the said re- 
issue No. 7947. The combination lock, considered without the time 
inovements, is substantially the same as that described and repre- 
sented in reissue 7947. The bolt-work is also substantially the same 
as that represented and described in said reissue 7947. The time 
movements of the so-called time lock, considered by themselves, are 
substantially the same as the corresponding movements of the time 
lock of reissue No. 7947, but the so-called time lock of 186,569, as a 
whole, is not substantially the same as the time lock of reissue 7947, 
because the former has no bolt or obstruction appertaining to it and 
distinct from the bolt or obstruction of the combination lock, which 
is combined independently of the combination lock with the bolt- 
work of the door. Asa matter of fact the devices which guard and 
11—261 
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release the bolt-work in the said patent 186,369 constitute a single 
lock, compound in character, and having both combination wheels 
and time movements or mechanism combined with one and the same 
lock bolt, which is combined with the bolt-work of the door. 

105 X Q. Are there any other differences between the time luck 
shown in patent 186,359 and the reissue 7947 except that the latter 
is provided with its separate lock bolt, obstructing bolt-work as de- 
scribed, and that the former has the yoke-lever connection with the 
combination lock ? 

A. The language of the question does not seem to me to fully 
state the differences, which should include the fact that the time 
movements of patent No. 186,369 are combined directly with the 
bolt — the combination lock through the intervention of the yoke 

lever, while the time lock of reissue 7947 does not have its 
134 time movements combined directly with the bolt of the com- 

bination lock, but has its time movements combined with a 
separate bolt, which is combined with the bolt-work of the door in- 
dependently of the lock bolt of the combination lock. In other 
words, the time movements of 186,369 are combined with the bolt- 
work of the door through the intervention of the bolt of the com- 
bination lock, and if that lock bolt be displaced the time movements 
cease to have any guarding action upon the bolt-work, and the time 
movements become valueless as a means of security, whereas in the 
mechanism of 7947 the time movements are combined with the 
bolt-work of the door through the intervention of a lock bolt or ob- 
struction appropriate to them and independently of the bolt of the 
combination lock. Consequently the displacement of the latter does 
not affect the guarding action of the time movements upon the bolt- 
work of the door. 

106 X Q. Is not the rotary bolt G of patent 186,369 substantially 
the same as the rotary bolt C of said reissue ? 

A. It is substantially the same as the rotary bolt C of the combi- 
nation lock represented in the drawings of 7947. 

107 X Q. Is not the rotary bolt D of said reissue 7947 substan- 
tially the same as the rotary bolt C therein. 

A. The rotary bolt D of the time lock of 7947, considered sepa- 
rately, 1s, when constructed in one form shown in the reissue, sub- 
stantially the same as the rotary bolt C of the combination lock ; 
but when constructed in another of the forms represented and de- 
scribed in said reissue it embodies a construction additional to that 
contained in the rotary bolt C, and when so constructed constitutes 
not only a rotary bolt, but also an intermediate device, such as is 
required by the combination of the first claim of the reissue. 

108 X Q. Is not the stud or tongue piece a! of said reissue 7947 
the same substantially as the tongue or stud piece F of said 

186,369 ? 
155 A. Considering each separately from the combination of 
which it forms part, they are substantially the same kind of 
stud pieces or projections, but the former is combined with the time 
movements independently of any combination lock-work, while the 
Jatter is combined with the combination lock-work. 
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109 X Q. Is not the yoke lever shown in 186,369 substantially the 
same as the yoke lever shown: at Fig. 1 of the said reissue ? 

A. Considered separately from the combinations of which they 
respectively form parts, they are substantially the same kind of yoke 
lever, but they are differently combined in their respective combi- 
nations. 

110 X Q. The reissue 7947 states as follows: “ By combining an 
independent time lock of the character described and a combination 
or key lock I produce an effect or result which cannot be produced 
by a time lock alone, or by two or more combination locks together.” 
is not the result here alluded to the result obtained by the operation 
of the separate locks acting independently upon the bolt-work ? 

A. Considering the result as a whole, it is. 

111 X Q. Considering the result as a whole, is it not obtained by 
the associated presence of the two locks on the door operating on the 
dvor as described ? 

A. It is, including asa part of their operation in combination 
with the bolt-work. 

112 X Q. If the connecting bar of the bolt-work was to be sepa- 
rated midway, as hereinbefore suggested, leaving two separate systems 
of bolt-work to be each separately acted upon by the said two locks, 
would not the operation of each lock upon each system be the same 
as their several operations, and operating upon the same connecting 
bar? 

A. In one respect it would, and in another respect it would not, 
Thus, under the assumption of the separate systems of bolt work, each 
lock would operate upon whatever bolt-work appertained especially to 

it, and to italone,in the same manuer as the lock oe in 
136 the mechanism of the Sargent reissue; but in the latter sys- 

tens each lock acts upon the bolt-work which appertains to 
the other lock ; so that the same system of bolt-work is guarded and 
released by both locks jointly instead of there being two separate 
systems of bolt-work, one of which is guarded and released by the 
time lock alone, while the other is guarded and released by the com- 


bination lock alone. 
E. 8. RENWICK. 
Attest: JOHN H. IVES, 
Special Examiner. 


137 Evidence for Defendants. 


WasuinatTon, D. C., February 5th, 1880. 


Commission met pursuant to notice. 
Present: Counsel for defendant, Thomas A. Logan, Esq. 


The defendant offers in evidence the foilowing American letters 
patent: s. Savage, October 9, 1847, No. O32] . Holbrook X Fish, 
April 28, 1857, No. 17150; A. Holbrook, April 13, 1858, No. 19927: 
Lyman Derby, November 2, 1858, No. 21947; O. Bayly, November 
16, 1858, No. 22057: J. L. Hall, May 5, 1863, No. 38384; D. O. Paige, 
April 6, 1869, No. 88581; J. L. Hall, reissue, June 7, 1870, No. 4018, 
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S. W. Hollen, December 12, 1871, No. 121,782; O. E. Pillard, April 
23, 1872, No. 125,905; James Sargent, January 16,1877, No. 186,369 ; 
EK. T. Quimby, June 14, 1859, No. 24433; H. S. Richardson, June 


26, 1866, No. 54909; R. C. Taylor, February 12, 1867, No. 61961; L. 


& J. D. Cope, February 12, 1844, No. 3439: E. M. & J. E. Mix, Mareh 
4, 1862, No. 34613; J. & A. Herzberg, April 16, 1872, No. 125,679 ; 
S. Shepherd, November 2, 1869, No. 96491; also English let- 
138 ters patent to William Rutherford, April 14, 1831, No. 6105; 
also of extract of transactions of the Society of Arts, at Lon- 
don, for the Encouragement of Arts, Manufactures, and Commerce. 

Volume 45, pages 139 to 143, published in 1827, showing and de- 
scribing J. R. Paine’s self-illuminating clock. 

Also extract from the Edinburgh New Philosophical Journal, 
volume 83, pages 293 to 295, published in 1842, showing a self-illu- 
minating clock, with improvements, by Bryson. 

Defendant’s Model Exhibit A, with attachments, illustrating de- 
vices shown in the aforesaid patents of Derby, Herzberg, Little, and 


Hall. 
Deposition of William CU. Dodge for Defendant. 


WitiraM ©. DopGe, a witness on the part of the defendant, being 
of lawful age, and being by me first duly sworn to tell the truth, the 
whole truth, and nothing but the truth touching the matter in con- 
troversy, deposes and says: 


Examined by Taomas A. LOGAN: 


Q. 1. State you name, age, residence, and occupation. : 

A. William C. Dodge; aged 50; residence, Washington, D. C.; 
occupation, solicitor of patents and expert in patent causes. 

Q. 2. State how long you have been engaged in your profession 
as solicitor of patents, what connection, if any, you have had prior 
to your practice with patent affairs, and what experience you have 
had generally up to this date as an expert and mechanician. 

A. I have from my boyhood been familiar with machinery and 
mechanism generally. While a youth I worked practically asa 
mechanic in a shop with my brother-in-law in a neighborhood where 
there was a large variety of shops and factories, with all of which I 
was familiar. lor several years prior to 1864 1 was an examiner in 
the U.S. Patent Office, which position I resigned in the spring of 

that year, and since which time I have been exclusively en- 
139 = gaged as solicitor of patents and expert in patent causes and 

in matters relating to patents and inventions. I have for 
several years been employed by several of the largest manufacturing 
firms in this country, which has necessitated my visiting their es- 
tablishments frequently and making myself practically familiar with 
the operations thereof. 

I am frequently, and for years have been, called on to examine 
and compare machines, inventions, and patents and to give opinions 
as to their novelty and similarity, and as to the scope and validity 
of patents and as to infringements. 
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I have prepared many thousand applications for patents and have 
myself made and patented quite a number of inventions, both at 
home and in foreign countries, and among the patents which | have 
taken out for my clients have been quite a number on safes and safe 
and other locks, including the so-called time locks or time attach- 
meuts for locks on safes. 

My experience as a solicitor and expert has covered nearly every 
class of invention, from the simplest. to the most complicated ma- 
chines and apparatus. 

| was also one of the committee to appear before the committee 
of the Senate and House with reference to the amendments to the 
patent law adopted in 1870, and also during the last two sessions, 
with reference to the proposed changes in the law, now pending 
before Congress. 

(). 3. Have you examined and do you understand the several in- 
ventions shown and described in the various patents and extracts 
from publications last named ? 

A. I have examined the same and think I fully understand the 
inventions therein deseribed. 

(). 4. Please examine the patent issued to Samuel J. Little, being 
the original No. 146,832, January 27th, 1874, and the reissue thereof, 
January 21, 1879, No. 8550, and state whether you understand the 
invention shown and described therein. 

A. I have examined copies of the said original and reissued pat- 
ents and think I fully understand the invention therein de- 

scribed. 
140 (). 5. Please state how the inventions shown and described 
by said reissue, together with claims alleged in support 
thereof, compare in identity of language or principle of operation 
or mode of construction with the same as stated and alleged in said 
original. 

A. The mechanism or apparatus shown and described in the 
original and reissued patents are substantially the same, but the 
reissued patent has been very much enlarged in its scope by mak- 
ing claims for combinations which were not set up in the original 
patent. The original patent contained but three claims, while the 
reissued patent contains seventeen claims, and these latter claims 
have been so enlarged in their scope as to include mechanisms or 
apparatus which would not have been included in the claims of the 
original patent. 

(. 6. Please state specifically wherein you find the said enlarge- 
ments to exist, and quote so much of the said patents as in your 
opinion will show the said want of identity? 

A. In the first claim of the reissued patent “ independent multi- 
ple bolt-work ” is made an element of the combination, which ele- 
ment was not included as an element of either of the combinations 
claimed in the original patent; and in said first claim of the re- 
issue there is also the provision that the time mechanismn should 
automatically both dog and release the bolt-work at predetermined 
times, which feature was also not claimed in the original. 

In the second claim of the reissue the term “a continuously re- 
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volving adjustable device is used,” whereas in the original the claiin 
was much more specific, being for ‘“ the wheels B & C, with the de- 
pressions ‘d’ and ‘ a and the projections ‘e’ and ‘ q ‘located rela- 
tively to each other, as described :” so that the language used In 
the second claim of the reissue is much broader and more compre- 
hensive than that used in the original, and could be made to cover 
and include other devices than those shown or described in the 
original patent. 

So in the third and fourth claims of the reissue the language 

used is much broader and more comprehensive than that of 
141 the original, and has been so expanded as to cover and in- 

clude other forms of devices than those shown in the origi- 
nal patent. 

In the fifth claim of the reissue the words “an adjustable device 
for automatically determining the time of locking ” are used, which 
language is much broader than anything used in the original, so 
much so as to include and cover other devices than those shown in 
the original. 

The same is true also of the sixth, eighth, tenth, and eleventh 
claims. 

In the seventh claim of the reissue one of the elements mentioned 
is “ two adjustable devices,” whereas, as a matter of fact, but one of 
them is adjustable in relation to the other. 

In the fourteenth, fifteenth, and seventeenth claims the device, 
which in the original was designated as “the wheels B & C, with 
the depression ‘d’ and ‘f’ and the projections ‘e’ and ‘g,’ locatea 
relatively to each other, as deseribed,” is described as a “ revolving, 
graduated dial,” which is different from the terms used in the orig- 
inal, and also from the terms used in the other claims of the reissue, 
and is broad enough to comprehend and include other devices than 
those shown in the original patent. 

Q.7. Do you consider the said changes and enlargements to be 
material ? 

A. I do, for the reason that if the claims are to be construed as 
they read it would make the patent broader than the original in- 
vention. 

(J. 5. Your attention is now called particularly to the invention 
patented in the seventh claim of the said reissue. State whether, 
ii your opinion, the combinations shown and described in said 
seventh claim, in whole or in part, constitute an operative device ; 
and, if not, why not. 

A. The features covered by the seventh claim are the time move- 
ments and the two adjustable devices, which I understand to mean 
the clock-work, which is in duplicate, and the adjustable cam wheels. 
Those two devices in and of themselves would produce no result 

whatever. In order to make it an operative combination for 
142 =the purposes of locking the safe door, there must be added 
the bolt-work, the dog which locks the bolt-work, the lever, 
which by means of the adjustable cams is made to dog and undog 
the bolt-work ; and in order to make it work, as shown and described 
in the patent and as intended, one of the bolts must extend entirely 
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across the door so as to rest against the locking dog, which, in turn, 
is supported by the side of the safe; all of which last features are 
omitted from the combination as set forth in this seventh claim. 

Q). 9. Look at the “Complainants’ Exhibit Drawing Defendant’s 
Lock” and “ Complainants’ Exhibit Model Defendant’s Lock ” and 
state whether, in vour opinion, the lock represented in said drawing 
and model contains any of the combinations or mechanical devices 
described in the said Little patent, reissue 8550, and particularly set 
forth in the said first and seventh claims thereof, and please give 
your reasons for any opinions you may express. 

A. With reference to the first claim of said reissued patent I have 
to say that the device represented in said exhibit does not show the 
combination claimed in said first claim, for the reason that it is a 
condition of said first claim that the time mechanism shall auto- 
matically both dog and release the bolt-work, which is not done by 
defendant's time mechanism. In defendant’s the bolt-work is dogged, 
so far as the time lock is concerned, by the movement of the bolt- 
work, and it is also undogged by the movement of the bolt-work, 
and not automatically by the time mechanism. 

Besides, in order to sustain the first claim of said reissue, I under- 
stand that it must be understood to mean substantially the devices 
which are shown and described in the patent, and the device shown 
in the drawing of defendant’s Jock is materially different in its con- 
struction and in the mode of operation. 

In the defendant’s the dogging lever or bolt is not operated at all 
by any continuously revolving dial or by any adjustabse device, nor 
is it operated by the clock-work, but, as | before stated, is thrown 
into and out of the dogging position by the movement of the bolt- 

work, the timer simply serving as a means of preventing it 
143s from being thrown out of the dogging position in ease the 

bolt-work should be moved back before the proper time for 
opening. 

In defendant’s, after the time mechanism has ceased to operate, 
the dogging device is still held in position until the bolt-work itself 
is retracted, while in the Little device the dogging bolt is thrown 
out of its dogging position the moment the time mechanism has 
operated upon it or run its proper length of time. These differences 
of construction and of operation are material. The principle upon 
which the two devices operate are entirely different. 

Referring now to the 7th claim of said Little reissue, I find that 
it is for the combination, substantially as set forth, of the time move- 
ments, which of course means two time movements and two adjust- 
able devices, one for determining the time of locking and the other 
for unlocking. This combination I do not find in defendant's de- 
vice. In the first place there is but one time movement, and, though 
it has two adjustable devices for determining when the time lock 
shall commence and cease its operations upon the bolt or dog of the 
time lock, it does not determine the time of locking and unlocking 
the bolt-work, as does the Little device, for the reason, as I have be- 
fore explained, that after the timer in defendant’s device has com- 
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pleted its operation the bolt of the time lock still remains in posi- 
tion until the bolt-work is moved. 
The defendant’s device also differs materially from that shown In 


the Little patent, in that it has a means by which the clock-work, if 


it stops, can be discounected in its dogging action upon the locking 
bolt, while the Little device contains no such provision or feature. 

In defendant’s device, even after the time mechanism has ceased 
to operate upon the bolt “* the time lock, still the said bolt cannot 
be moved or unlocked, because in order to do so it Is necessary to 
move the bolt-work, and the bolt-work cannot be moved, because it 
is still held by another lock, which it is necessary to unlock before 
the dogging bolt of the time lock can be thrown out of operation. 
Kven after this second lock has been unlocked, still the bolt of the 
time lock remains in position, and in order to throw it out it is nee- 
essary to move the bolt-work by hand, through the medium of the 

handle, from the exterior. 
144 In the Little device the safe is unlocked absolutely the mo- 
ment the timer has performed its operation, which, as I be- 
fore explained, is not the case in defendant’s device. 

There is also this further difference between the two devices, to 
wit: that if the safe having a Little device attached should be turned 
upside down the bolt-work would be undogged or unlocked, so that 
the door could be readily opened, while in defendant’s device the 
construction Is such that turning the safe upside down or in any 
position whatever would not at all “affect the loc king or dogging op- 
eration. In other words, it would still remain locked, and would 
not be opened until the two locks had been operated. 

Q. 10. Do you consider that the “Complainants’ Exhibit Model 
Defendant’s Lock” contains a substantial representation of the 
inechanism described and represented in this “Complainants’ Ex- 
hibit Drawing Defendant’s Lock ;” and, if not, whv not? 

A. I do not, for the reason that in the model one very important 
feature is entirely omitted—that is, the means by which the timer, 
in case it should stop, can be thrown out of operation, and without 
which no one would think of using defendant's device with the 
single time movement. The parts to which I refer are represented 
in the drawing of defendant’s lock by the letters F, G, H, and Kk, 
which represent a series of tumblers, which can be set on a secret 
combination and operated by the same spindle that operates the 
combination lock and levers for connecting them with the time 
movement : 

Q. 11. In your opinion would the addition of a pin or any other 
ordinary shop expedient wherewith to prevent the dog B falling 
downward in the event of the overturning of the safe, as previously 
stated by you, so as to permit the opening thereof, require inven- 
tion ? 

A. In my opinion it would not require invention. It is a com- 
mon practice in building devices under patents for the workman or 
mechanic under whose supervision the structure is built to fre- 
quently add little devices of that kind in order to render the oper- 
ation more perfect, and anything which is within the range or scope 
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of ordinary mechanical skill is understood as not involving 
145 invention. It would naturally occur to any person who 

thought of purchasing this device, knowing the customs and 
habits of burgl: irs, that the thing would be unlocked by turning the 
safe over; and the most obvious thing in the world would be to put a 
pin or some other obstruction to prevent the dog from moving out 
of position when the safe was turned over. 

Q. 12. Referring again to the differences. you have pointed out as 
existing between said drawing and said model, is it net the purpose 
of placing two time movements in said Little device that one may 
supplement the other in case of necessity; that both shall be wholly 
operative within the safe? 

It is, and is so stated in the patent. 

Q. 13. Is the device shown in “ Complainants’ Exhibit Drawing 
Defendant’s Lock” which performs a similar purpose operated from 
within or without the safe, and is the difference of construction, if 
any exist, a material difference? 

A. It is operated from without, through the medium of the arbor 
of the combination lock. The difference is very material, because 
it enables the owner at any time, in case the time movement stops, 
to throw the time movement out of operation by means of a secret 
combination and open the safe, whereas if in the Little device the 
verge or any of the delicate p: arts should become broken or from any 
other cause the time movement should be stopped there would be 
no means of opening the safe without breaking it open. 

(. 14. In answer to cross-question 22 Mr. Renwick says: “I 
always consider them (i. ¢., the stops or dises of the adjus stable de- 
vices) as separate pieces of nc om a Please re examine the said 
reissue and state whether you find therein any language fixing their 
character as one or more separate pieces of mechanism. 

A. Ido. In said reissued patent, in the left-hand column of page 
2, near the bottom, I find the following: “ The wheel B is cut away 
on its periphery, leaving the depression d and the cam projection e, 
and the periphery of wheel C is similarly cut away, leaving the de- 

ts ssion f and the cam projection g of the same form rand size 
146 ~~ as the depression and projection of the wheel b. When these 

two wheels are fastened together by the thumb serew gq, side 
by side, they form one wheel or dial, havinga depression . h,’ which 
may be enlarged or diminished by rotating the wheel B by means 
of the thumb screw and then setting it, and also having the cam or 
projection ‘7,’ which may be enlarged or diminished in the same 
manner.” And I find in the claims of said patent, as I have before 
mentioned, a reference to it as a single device. 

(). 15. Your attention is called to the answer of Mr. Renwick to 
cross-question 32, wherein he states that, for reasons given, he does 
not understand the language of the said seventh claitn to require, as 
do the other claims of the said reissue, that the time movements 
should be independent of each other. State whether upon exami- 
nation of the language of said claim you find any description which 
constitutes the said time movements to be independent of each 
other, or if that result is affected, then please further state how far 
12-—261 
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the language of the said claim is consistent with the language of 
the other claims of said reissue. 

A. lama little at a loss to understand what Mr. Renwick means 
by speaking of the time movements as being independent of each 
other. If he means by that that there are to be two separate time 
movements entirely disconnected, then I find in the said patent no 
description of such device; but if he means that the two time move- 
nents must beso constructed and arranged that in case one should 
stop the other will continue its action upon the cam wheel which 
operates the dogging device, then that clearly is shown and de- 
scribed in the patent, and I understand it to be a necessity of this 
patent that the two time movements shall be connected in that 
manner aud to that extent. The language used in the seventh 
claim is “the time movements,” and this language I understand to 
mean the two time movements as shown and described in the speci- 
fications and drawings of said patent. 

[ find the same language also is used in the sixth claim, while in 
most of the other claims it is omitted, and the words “ time mechan- 

ism” or a similar general term is used instead. 
147 In the eleventh claim the two time movements are de- 

scribed as independent and as being provided with an inter- 
locking device common to both and as having combined with said 
movements a ratchet and pawl interposed between the last or driv- 
ing arbor of each movement and the unlocking device which 1s 
common to both, whereby the said unlocking device may be driven 
by either or both of the movements, so that the stoppage of one 
movement will not necessarily cause the stoppage of the other. The 
language of this eleventh claim, I think, fairly describes the con- 
struction and arrangement of the devices shown in the Little patent, 
and that when the seventh or any other ciaim is attempted to be 
construed as going beyond this that such construction is broader 
than and outside of the devices shown and described in the patent; 
and such construction would, of course, render the claims incon- 
sistent with each other. 

Q. 15}. Please state whether, in the mechanism represented in the 
Exhibit Drawing, any provision is made for taking up and con- 
tinuing the operation of the time movement upon the adjustable 
devices when the action of the time movement stops. 

A. There is not. 

(). 16. What necessity, if any, exists in the mechanism shown in 
said drawing of such arrangement, and does the absence of it con- 
stitute,In your opinion, any material deviation from the mechanism 
described in the seventh claim of said reissue ? ! 

A. There is no necessity for the second time movement iu the 
device shown in the drawing, for the reason that other means are 
provided, in case the time movement should stop, to release the dog- 
ging bolt, and the difference between these means and the second 
time movement is material, in my opinion, for the reason that the 
time-movement can only be operated from the interior of the safe, 
so that in case anything should happen, any accident should occur 
by which the two should be stopped, it would be impossible to get 
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into the safe without breaking it open, whereas by the device used 
in defendant’s apparatus, in case the timer stops, it can be 
148 disconnected at any time by the person having control of the 
combination lock from the exterior, thus saving the necessity 
of breaking open the safe, which difference and result is very im- 
portant. 

(. 17. What are the other means you refer to? 

A. They are a set of secret tumblers operated by the arbor of the 
combination lock with levers and rods forming connection with the 
time movement, so that in case the time movement stops a person 
having knowledge of this secret combination can set it up and by 
that means disconnect the time mechanism from the dogging bolt, 
in which case the safe can be opened by simply operating the com- 
bination lock from the exterior. 

(J. 18. State whether, in your opinion, the combination and de- 
vices you have just last described constitute mechanical equivalents 
simply of the two time movements contemplated to be used by the 
language of the seventh claim of the said reissue, and whether or 
not said first device can be considered as a mere superaddition to 
the time lock, combination lock, and bolt-work shown in the said 
drawing; and, if not, why not. 

A. In my opinion they do not constitute the mechanical equiva- 
lent of the second time movement mentioned in the seventh claim 
of said reissued patent, for the reason, first, that its construction and 
mode of operation is entirely different, and because also the result 
produced by it is different, in this: that by this device, as I have 
before explained, the time lock of defendant can at any time be 
made to cease its dogging operation upon the bolt in case it stops, 
whereas in the Little device the time mechanism must run until the 
expiration of the time for which it was set before it can be made to 
cease its operation on the dogging bolt; and, further, because the 
device used in defendant’s apparatus was not known and did not 
exist at the time of the Little invention, and therefore could not be 
considered as a known equivalent, it having been invented and 
patented since then; and, moreover, as 1 have already stated, the 
result produced by it is materially different from that produced by 
the second time mechanism in the Little lock, and for that reason 

it is not, in my opinion, the mere equivalent thereof. 
149 Another material difference is that this device of defend- 
aut can be operated from the exterior of the safe, and thereby 
the time mechanism can be controlled from the exterior, whereby 
[whereas] in the Little device the time mechanism can in no way 
be controlled from the exterior nor in any way be coutrolled after 
the safe has been closed. 

(). 19. Assuming that the combination of devices shown in the 
drawing, defendant’s lock, has added thereto the device shown in 
figures 2 and 3 in patent of Wim. Kook and J. L. Hall, No. 212,610, 
Feb. 25, 1879, and that the whole are suitably and operatively con- 
nected, please state whether the tine movement shown In said draw- 
ing while in motion exercises any control over the operation of the 
said combined device; and, if so, to what extent. 
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A. Under the assumption contained in the question the time 
mechanism in the drawing of defendant’s lock would control the 
combination lock there shown to this extent: that so long as the 
time movement was running it would be impossible to open the 
combination lock, because, although by means of the secret combina- 
tion the time mechanism could be thrown outof connection, it would 
commence to go again before the combination of the main lock could 
be set up, and in that way the time lock keeps an absolute control 
over the combination lock, so that the latter cannot be opened while 
the timer is running. 

Q. 20. But when said time movement is stopped is the control of 
the bolt-work then asserted and maintained by the cperations of 
said combination locks; and, if so, is this control derived from the 
interior or the exterior of the safe ? 

A. When the time movement stops, the bolt-work is controlled 
wholly from or through the medium of the combination lock and 
its two sets of tumblers and wholly from the exterior, both sets of 
tumblers being operated through the arbor and dial of the combi- 
nation lock. 

Q). 21. Is this, then, one of the material differences in the principle 

of construction and mode of operation between the combina- 
150 ~~ tion shown in the said drawing and the combination described 

in said seventh claim of said reissue and to which you have 
heretofore made reference ? 

A. It is. 

Q). 22. Assuming that in the combination shown in “ Complain- 
ants’ Exhibit Drawing Defendant’s Lock” there is dispensed with 
the combination lock and the tripping device designated as “ G, J, 
’” and their connections, and also hook B, would the time lock then 
remaining, with its adjuncts, be substantially the same in its con- 
struction and mode of operation as the time lock shown in the said 
seventh claim of the Little reissue? If not, why not ? 

A. Under tlhe assumption named in the question I understand 
there is to be left the bolt-work complete, with the exception of its 
hook B, and that the time movement, with its attachment and the 
dogging bolt C, are also to be left, and that the combination lock 
and its connections with the time movement are to be entirely re- 
moved. With that eondition of facts the time movement of defend- 
ant would not be the same, but would be materially different from 
that shown in the Little patent, and its mode of operation and the 
result accomplished by it would be materially different, because, 
under that condition of facets, when the safe door was closed it would 
not be fastened at all by the dogging bolt of the time movement or 
time lock, for the reason that without the hooked piece B, which is 
connected to and moves with the bolt-work, said dogging lever C 
would not be thrown into position for locking the bolt-work and, of 
course, could not be automatically secured by the time movement at 
the predetermined time, and, not being secured by it, it of course 
could not be released by it at the proper time; in other words, the 
time movement would have no effect whatever to dog or undog the 
bolt-work of the sate. 
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Q. 23. Would you define the hook B of Complainants’ Exhibit 
Drawing Defendant’s Lock” to be a tongue piece of bolt-work, an 
adjunct specifically constructed to co-operate with and render ef- 
fectual the combination of devices shown in said drawing ? 

A. The term tongue piece, or stump, as it is sometimes 
151 _—itermed, as I understand, when applied to bolt-work, means 
simply the stud projecting from the connecting bar of the 
bolts, against which the dogging device is brought to bear when the 
safe is locked to secure and hold in place the bolt-work. This de- 
vice B in defendant’s drawing is something more than that, in that 
it is extended back of the dogging device; has its rear end curved 
around so as to project forward and act upon the shoulder of the 
locking bolt C; and this construction is absolutely necessary in order 
to make said locking bolt operate as it is intended to. It is there- 
fore a special device or attachment to the bolt-work and constructed 
and applied for the purpose of operating the locking lever or dog, 
as well as to serve the function of a stump for the dog to bear 
against. 

(). 24. Then, if you are rightly understood, the function of the 
stud or stump projecting from the connecting bar of bolt-work is 
simply to offer passive resistance to the bolt of the lock, which is 
brought in contact with it; while the function of the device B shown 
in the defendant’s drawing is to exercise a positive action in regard 
to the locking bar C and to exert an indispensable action in regard 
to the whole combination. Is this correct ? 

A. That is correct. 


The commission then, at 1 o’clock, took a recess until 1.30. 


(). 25. Examine the combination shown in said defendant's draw- 
ing, also that described and shown in the said Little reissue, and 
state how far the several combinations relatively to each other have 
increased or diminished adjustable capacities for protecting the 
locking or unlocking of the safe within the same given period of 
time. 

A. On examining the devices referred to I find that that of the 
defendant has much greater capacity for adjustment with reference 
to the time for which it is to hold the bolt locked or unlocked than 
has that shown in the Little patent. 

The device shown in the Little patent consists of two cam wheels, 

which when united are to move and operate as one, and, as 
152. shown in figures 6 and 7 of the reissue, thev are cut away for 

about one-half of their circumference on the periphery, and 
the slot which permits of their adjustment in relation to each other 
is shown in figure 6 as extending to a little less than half way 
around, and they are marked with twenty-four divisions, indicating 
that the device as a whole is to revolve once in twenty-four hours. 
With this construction it would be possible with the Little device to 
hold the locking dog in position for nearly twenty-four hours—say 
about twenty-two hours—in which case it would hold it unlocked 
for two hours ora little less, and it could be so adjusted as to permit 
of its remaining unlocked for about ten hours. Defendant’s devices 


94 YALE L. M. CO. ET AL. VS. BERKSHIRE N. B. ET AL. AND 


indicate that the hands are to make a complete rotation once in 
forty-eight hours, and, as they are capable of being adjusted at any 
point around the circle, each of them independently, it follows that 
they have a much greater capacity of adjustment for holding the 
dogging bolt locked or unlocked than has that of the Little. 

In order to increase the capacity of the Little device for holding 
the dog unlocked there would have to be some change in the con- 
struction of the discs shown in the patent, and just in proportion as 
its capacity for remaining unlocked was increased, just in that pro- 
portion would it decrease its capacity for holding the device locked, 
and vice versa; while such is not the case with the device shown in 
defendant’s, because each of the hands are capable of being adjusted 
entirely independent of the other. : 

Q. 26. Then do you consider the adjustable devices shown in de- 
fendant’s lock drawing a specific device for the purpose indicated, 
and in this respect do you find any difference between the said de- 
vices of the said drawing and those of the said reissue ? 

A. I consider the adjustable devices shown in both as being spe- 
cific devices and materially different in their construction and mode 
of operation; so much so that those in the one cannot be substituted 
for those in the other and made to do the work without a material 

change in the parts with which they are connected. In order 
153 to make the adjustable devices shown in “ Complainants’ Ex- 

hibit Drawing Defendant’s Lock” operate as intended it is 
necessary to add thereto a spring hook lever, and alsoa spring lock- 
ing dog for the same, as shown in the drawing; which devices are 
not shown or required with the adjustable devices of the Little pat- 
ent, which fact shows that there is a material difference in their 
construction and mode of operation. 

(). 27. Look again at the said first claim of the Little reissue, and 
state whether, in your opinion, you tind the combination of devices 
therein shown and described to be substantially the same combina- 
tion of devices or instrumentalities shown and described in any of 
the patents heretofore offered in evidence by the defendant; and for 
the purposes of your answer you are at liberty to refer to them or 
to the exhibit model heretofore introduced in connection with them, 
Defendant's Exhibit A. Please give your reasons for any opinions 
you may express. 

A. I have examined said first claim of the Little reissue and I do 
find substantially the same combination of devices or instrumen- 
talities in the patent granted to Lyman Derby, Nov. 2, 1858, No. 
21947, and the mechanism of which is very fairly illustrated in the 
model, Exhibit A, now before me. In this patent there is shown 
and deseribed an “independent multiple bolt-work ” and “a_ time 
mechanism ” and a “dogging device,” operated upon by said time 
mechanism, Which both dogs and undogs the multiple bolt-work in 
this Derby patent by means of an ordinary clock mechanism, or, as 
he says, by any suitable clock meehanism, which dial or dise is pro- 
vided with a series of holes,there being twelve shown in the drawing, 
but which may be more or less, obviously, as desired, and into one of 
which a pin is inserted and so arranged that when the dial or dise 
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is made to rotate the pin will in the course of time come in contact 
with the locking or dogging lever and by raising it undog the bolt- 
work. From the construction shown in said patent and in the 
model it is obvious that the apparatus may be so set as to hold the 
bolt-work undogged for a given period of time, after which it will 

permit it to be automatically dogged by releasing the end of 
154. the dogging lever and letting it drop, and at the end of a 

certain other time it will again unlock it. In order to make 
it do this within a less time than 24 hours it would be necessary to 
use an additional pin, which will be inserted in one of the holes at 
a distance from the other pin in proportion to the time that is re- 
quired to elapse between the period when the bolt-work is first 
nutomatically dogged and then automatically undogged the next 
morning. 

by means of this series of holes these pins may be adjusted at any 
distance apart required, and the consequence is any required interval 
within the 24 hours may be made to elapse between the time when 
it automically dogs and again undogs the bolt-work. 

Ly merely increasing the length of the arm G of the locking 
lever the Derby device may be made to do this without the addition 
of another pin. Such extension of the arm would, in my opinion, 
require no invention, nor would the addition of the second pin ; 
and I am confirmed in this view by the testimony of Mr. Renwick, 
when in answer to cross-question 10, he says: “It would not require 
invention to put in a pin or other obstruction in the Little lock to 
prevent the dog from falling over in case the lock was turned up- 
side down.” By extending the arm entirely across the dial or dise 
it may be operated twice during each revolution of the dial with the 
single pin. 

(). 28. You observe, in said model, the lever is shown as operating 
exteriorly upon the face of the disc or dial, while in said patent it 1s 
arranged to work in the rear of the same. State whether in your 
opinion that constitutes any material difference. 

A. It makes no difference whatever. ‘The pin which is shown in 
the patent as operating the lever is shown to protrude through on 
both sides of the dise, and will operate upon the lever just the same 
whether the lever be on one or the other side of the dise; and I no- 
tice that in the model a lever can readily be changed from the 
exterior to the interior face of the disc by simply removing it from 
the shaft to which it is attached, taking off a washer which is be- 
hind it, then replacing the lever and putting the washer upon the 

outside instead of the inside of the lever. 
155 Q. 29. You will observe I have withdrawn the dial whichis 
marked “ Derby dial No. 1” and substituted therefor the dial 
which is marked “ Derby dial No. 2.” Please state the difference in 
the operation of these two dials and what effects are produced by 
the change, and whether the said effects are material. 

A. The operations of the two dials, so far as results are concerned, 
are essentially the same. The difference in the mode of operation 
is that in the original dial, No. 1, the dial carries a pin which oper- 
ates upon the locking lever to move it, while with dial No. 2 the 
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pin, instead of being inserted in the dial, is inserted in a hole of the 
arm or lever and bears upon the periphery of the dial. The length 
of time during which the dial No. 2 permits it to remain locked is 
much less than with dial No. 1, simply because a small portion only 
of its periphery is cut away; but that may be varied at will to any 
extent within the range of the capacity of the dial. 

The effect on the dogging lever and the bolt-work is the same 
in kind, whichever dial be used, and the results accomplished are 
the same. 

(). 30. Please substitute in the model for the door which shows 
the bolt-work on the said Derby patent the door which is marked 
door No. 2, showing the bolt-work of the said Little reissue, and 
state how far, if at all, substantial identity of the respective combina- 
tion of devices aforesaid is increased or diminished by. the addition 
of such door. 

A. I have changed the door as directed, and the model is now 
rendered more identical with the device shown in the Little patent, 
in that it shows a bolt-work precisely such as shown in said Little 
patent. 

(). 31. I find in the said Derby patent there is described and 
shown, first, bars or cross-bars—i. e., bolt-work ; second, pendulous 
spring latching lever—i. e., dog or obstruction ; third, automaton or 
clock—-i. e., time mechanism. Do you find in said model any ex- 
hibition of similar devices? And, if so, please point them out. 

A. | do find in said model, Exhibit A, bolts or bolt-work ; also 
peudulous spring latching lever, which serves as a dog or obstrue- 

tion to the bolt-work when closed; and also an automaton or 
156 clock-work, which 1s arranged to operate at the proper time 

to release the bolt-work from the effect of said dog or obstruce- 
tion. 

(). 32. Do you find any other patents or publications, the combi- 
nations of which are substantially the same combinations as those 
shown and deseribed in said Little reissue ? 

A. By way of explanation I would preface the answer to that 
question by the statement that any bolt-work which is operated in- 
dependently of the time lock 1s, in My opinion, an independent 
bolt-work, and that it is bolt-work, whether it be com posed of one 
or many bolts, and with that explanation I would say that I find 
substantially the same combination in the English patent of Ruth- 
erford of 1831, it only being required to enlarge the notch in the 
dogging disc to enable it to operate In the same manner; and in 
this Rutherford patent I find the inventor says that it is “such a 
combination or arrangement of apparatus or mechanism as to be 
used by itself or applied to locks or other fastenings for more effect- 
ually protecting property,’ and that his time mechanism may be 
applied so as to receive the bolt of a lock or other kind of fastening 
fora given period of time, and that all through said patent he 
speaks of using the bolt of the lock or other fastenings for holding 
the door, and he describes, also, the use of two time pieces, so that 
in ease one should stop the other will continue to operate, and thus 
prevent the liability of being accidentally locked out. 
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And again he says: “ My invention consists in combining, arrang- 
ing, and applying any suitable kind of mechanical apparatus of 
self-acting power or powers with the bolt or bolts of any kind of 
lock or locks, bars, or sliding or ig bolts, or any other fastenings. 
By the application of itin all or any of the ways previously de- 
scribed any bolt of a lock, any ioe bolt, or other fastening, may be 
secured or locked until such combination of machinery or self-acting 
power shall have performed certain movements or revolutions, or 
shall, by any means, have changed its previous place or position, 
the whole machinery or apparatus so applied being at all times 

placed and secured within the press, box, safe, or any suitable 
157 ~—i receptacle, protected by its operations.” I understand this to 

refer to his time mechanism, which, as he states, may be of 
any suitable kind or any self-acting mechanism which will aecom- 
plish the results of per forming certain movements in certain given 
times, just as Derby in his patent says: “I do not deem it material 
to deseribe the clock otherwise than to specify it under the general 
name of a clock movement, and therefore claim the use of any such 
application of the same for the purposes set forth.” 

Referring to the patent of Bayly, November 16, 1858, No. 22057, I 
find therein also, the combination of independent bolt-work, con- 
sisting of a single bolt, and to be moved by a handle from the ex- 
terior; a locking or dogging mechanism of a time lock, automati- 
cally, both dogging and releasing the bolt-work. In this of Bayly’s 
the bolt-work is dogged automatically almost immediately after the 
door is closed by the movement of the dogging dise by the time 
mechanism, and if it be desired to have some time elapse before it 
shall thus automatically dog the bolt-work it 1s only necessary to 
enlarge the notch in his dogging disc in the same manner as I have 
before described in that of Rutherford’s, when it will operate in the 
same manner, producing the same result as set forth in this first 
claim of the Little patent—that is to say, the time mechanism will 
automatically dog the bolt-work, and at a certain other time undog 
it, leaving the safe in a condition to be unlocked. 

So, also, in the Hollen patent of 1871 1 find the combination of a 
locking bolt, which, being operated by the key, is independent of the 
time lock, and is, in that sense, independent of bolt-work, with a time 
mnechanism and a dogging mechanism which automatically dogs 
and releases the bolt-work at a predetermined time. As constructed 
and represented in the patent, the automatic dogging 1s effected as 
soon as the door is closed and the bolt shut; but by cutting away a 
portion of the dise or elongating the notch on the periphery thereof 
any desired length of time may be made to elapse before this dogging 
takes place; and this enlargement of the notch of which I have 
spoken in the Rutherford, Bayly, and Hollen patents requires no 

invention, but is, in my opinion, the most obvious mechani- 
158 cal expedient. Although in the Hollen patent the dogging 
mechanism is shown applied in connection with a lock, it is 
obvious that the lock might be dispensed with and the time mech- 
unism alone used to fasten the bolt-work of a safe without any 
change of construction whatever; and so,too,the Rutherford time 
15—261 
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mechanism, with its dogging disc, may be applied alone to lock the 
door of a safe by simply cutting away a portion of the periphery of 
sald dogging disc, so as to permit the door to be shut, while the cut- 
away portion is turned toward the jamb, and then, as the dogging 
dise 1s turned by the mechanism, it would be made to engage with 
the jamb and lock the door fast, and so hold it locked until the time 
mechanism had again brought the cut-away portion around into the 
proper position to allow the door to be opened, and by cutting the 
disc at two or more points in that way it would be made to auto- 
matically lock and unlock as often as required. 

These changes, in my opinion, would none of them amount to or 
require invention; and I am confirmed in this view of the fact by 
the statement of Mr. Renwick, complainant’s expert, who, in answer 
to cross-question 27, says: “ The cutting away of discs would, it ap- 
pears to me, be only a variation in degree without a change in mode 
of operation, and therefore it seems to me such a change would not 
require invention.” 

(. 33. Q. 27 is repeated with reference to the 7th claim of the said 
Little reissue ? 

A. The 7th claim of said Little reissue appears to be for the com- 
bination of time movements and two adjustable devices, one for de- 
termining the time for locking and the other of unlocking, these 
two adjustable devices, as | have before explained, being, as | under- 
stand, the rotating cam dise which operates upon the lever of the 
locking dog. Viewing the claim in that light, I do find the same 
combination of instrumentalities in the patent of Herzberg, April 
16, 1872, No. 125,679, which is described as improvement in appa- 
ratus for automatically regulating the flame of gas-burners. In 
this patent there is shown and described a time movement which 
he says is “a common, well-known construction, and therefore 

need not be elaborately described,” with a dial plate com- 
159 posed of two cut-away dises or cam discs, precisely like those 

shown in the Little patent, one of which has a slot in it 
through which a set screw passes and by which these two cam discs 
can be adjusted and set, as desired, in-precisely the same manner as 
those in the Little patent; and it also shows a crank lever, with one 
arm bearing upon the periphery of this cam dise or dial precisely 
us does the arm of the rocking lever in the Little patent, and which 
is operated by the cams on the dial or dise the same as in the Little 
“ase, the only difference being that in this case a spring is used 
instead of gravity to move the elbow or rocking lever in a direction 
opposite to that in which it is moved by the cams. In this case the 
combined time mechanism and adjustable devices are applied to 
regulate the flow of gas by opening and closing a cock by means of 
an intervening lever at predetermined times, just as the same de- 
vices in the Little patent operate the locking dog at predetermined 
times by means of an intervening lever. 

Referring to the model, Exhibit A, with the device marked Herz- 
berg attachment number 3 applied, I find that it is a fair represen- 
tation of the mechanism or devices shown and described in the 
Herzberg patent. 
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An application of these same devices in the Little patent I con- 
sider nothing more than a double use of an old and well-known 
device or combination of devices, for the reason that their function 
aud mode of operation are the same in both cases. Whatever dif- 
ference there is in the final result is due entirely to the different 
uses to which they are applied and not to any difference in the de- 
vices themselves. In both’ the adjustable devices determine the 
time when certain parts are to be operated or moved. The time 
mechanism is the motor for bringing the adjustable devices into 
operation at the predetermined time for which they may have been 
set, and that is the same in botin cases. The time mechanism and 
adjustable devices shown in the Herzberg patent could be put right 
onto the Little safe, with his dogging lever and bolt-work just as it 

is, without any change whatever, and made to do just what 
160 his time work and adjustable devices do there. In other 

words, this one can be substituted for the other without any 
invention or change of parts, and made to perform the functions in 
either case just the same. 

[In the patent of S. Shepherd, dated November 2, 1869, I also find 
this same adjustable device used in connection with machinery 
instead of with a time movement, and for the purpose of timing 
certain movements of parts. . This patent of Shephere’s is for a ma- 
chine for cutting paper collars, and while it does not technically 
show the combination covered by the 7th claim of the Little reissue, 
it does show the adjustable cam discs or dial applied for the purpose 
of throwing in and out of operation certain parts at certain prede- 
termined periods of time, fhe cam dises being constructed and 
made adjustable in the same manner as those in the Little patent 
and their funetion and effect being the same. 

in the patent of Derby, before referred to, I also find the combi- 
nation of atime movement and two adjustable devices for deter- 
miining the time of locking and unlocking said adjustable devices, 
consisting, first, of the dise itself, which is secured to the shaft by a 
set screw so that it can be adjusted thereon; and, second, the pin, 
which is adjustable by being inserted in any one of the series of 
holes in the disc, as I have before explained. 


Without concluding the examination of the witness, adjourned 
until to-morrow morning at half past nine o’clock. 


161 W asHinGton, D. C., February 6th, 1880. 


Commission met pursuant to adjournment. 
Present: Mr. Thomas A. Logan, counsel for defendant. 


Examination of Wiri1aAM C.,DopGE resumed : 


(). 34. Please examine the said Little reissue with reference to 
claims one and seven thereof and the patent of Derby, to which you 
have just referred, and explain what similarity, if any, exists in the 
devices therein shown, and give your reasons for any opinions you 
may express. 

A. In Little’s reissue 8550, in claim first, I find combined these 


@ 
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elements or devices: Ist, independent multiple bolt-work ; 2d, time 
mechanism; 3d, locking or dogging mechanism. 

In claim seven these elements or devices: Ist, time movements; 
2d, two adjustable devices, one for locking and the other for unlock- 
ing. 

Claims one and seven are for specific combinations (when con- 
strued by reference to the specifications, as they, of course, must be) 
of the devices shown and described or their known mechanical 
equivalents. The language of these claims is generic as. to the ele- 
ments or devices composing or constituting said combinations. 

The purpose of claim first is to secure, by some dogging mechan- 
ism operated by the time mechanism, the independent bolt-work of 
the receptacle, and after the |; apse of a predetermined period to re- 
lease said bolt-work by such an action of a time mechanism as re- 
moves or permits the removal of the dogging mechanism. 

In the Derby patent I find shown, described, and claimed the same 
devices named as comprising claim first, Little reissue 8550, and com- 
bined in substantially the same manner and for the same purpose— 
that is, I find in said Derby patent— 

Ist. Locking bars, whic h I understand to mean any character of 

bolt-work which m: iy be operated by a handle arbor. 
162 2d. A pendulous spring latching lever, which I understand 
to be any dogging mechanism arranged to be operated by a 
time mechanism, so as todog and undog, lock or unlock, secure or 
release, at predetermined times, the aforesaid bolt-work. 

od. An automaton or clock movement, which | sndertent to be 
any device of the kind known to the art which has the capacity to 
act , Upon the said doy colng mech: nism and produce locking and un- 
locking at predetermined periods of time. 

[n the Derby patent I also find shown and described the same de- 
vices named as comprising claim seventh of Little reissue 5550 and 
combined substantially in the same manner and for the same pur- 
pose—that is, I find in said Derby patent— 

Ist. A time movement, which I understand is any kind of an au- 
tomaton or clock moyement known to the art, or it may be this in 
duplication, because, except as shown in the drawing, the patent ex- 
pressly covers the use of any device of a suitable kind and announces 
there is no need to describe what is so well known; hence the well- 
known automaton which is fully described and shown:in the Edin- 
burgh New Piilosophieal Journal, vol. 33, of the year 1842, pages 
293 to 295, inclusive, may be employed and substituted in place of 
the dial with its adjustable pin, shown in the Derby patent, and such 
substitution would require no invention. The same work mentions 
a modification of the same which still more resembles the Derby 
drawing and ideas. Indeed the first-named device has been known 
since the year 1827, and is fully presented in the Transactions of 
the Society of Arts Instituted in London for the Encouragement of 
Arts, Manufactures, and Commerce, vol. 45, pages 189 to 145, in- 
clusive, in the year of 1827 } 

2d. ‘we or more adjustable devices—one locking, the other un- 
locking—which | understand to be, first, the adjustable dial, and, 
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second, the adjustable pin or pins placed, as desired, in the holes pre- 
sented in .the dial shown by the Derby drawings. In reaching 

the opinions just expressed I took into consideration that 
163 Derby’s patent does not describe the use of any particular 

number of pins, only referring but once to the subject in his 
patent, when he says that “a small spring, I, may be applied to hold 
the latch g? in whatever position,” &c., andthe entire idea how a 
mechanism may do this is indicated by the drawings, and should 
either the locking or the unlocking be for a greater or less period of 
time, or be required to be done once, twice, or more often during 
any fixed period of time, still such acts (locking and unlocking) 
are but a repetition of the first idea of Derby, and is within the 
well-known capacity of many automatons which have been famil- 
iarly known to all persons skilled in the art for more than fifty 
years, as shown by the works referred to. 

If Mr. Derby had gone on to describe some ested automaton he 
might have limited himself to the capacity of a device which he 
might have shown as described, but since he merely does enough to 
show how locking and unlocking may be effected and then refuses 
to limit himself to any special device which is to accomplish the 
purpose, and,on the contrary, claimsthe right to use any and every 
automaton known to the art, then cert: inky le may Insert as his 
automaton that employed in J. P. Paine’s self-illuminating clock in 
the year 1827; or,if he prefers, he may use the improvement of 
Bryson, used in the vear 1842, or any subsequent automaton known 
prior to the date of Derby’s patent, in 1598. 

I am further confirmed in this opinion by the fact that the bank- 
ing business in 1858 required, then as now, in the variety of its busi- 
ness and in the different persons to be suited, that the hours of 
locking and unlocking of secure receptacles should be susceptible 
of variation, both as regards when this shall occur and in reference 
to the extent of time either condition shall occupy. 

And besides, having carefully examined the Patent Office model 
of Derby, I find his dial is provided with a set screw which renders 
it possible to place any point of his dial anywhere around the circle 

which may be desired without disturbing any of the other 
L644 parts of the device, and thus the pin shown in the dial need 

not be removed to place it where desired, and this makes the 
remaining holes of the Derby device of no use except for additional 
pins, and additional pins will give the Derby device every desired 
adjustability of locking and unlocking, when and as long as one 
may please, within the range of the automaton. 

Further, if the Derby device, with its time mechanism, dogging 
mechanism, and bolt-work, were combined as shown and described 
1 the Derby patent as in operation upon a safe door, and by aid of 
the single pin shown a banker had learned he could lock and un- 
lock his safe, he certainly would need no one to teach him how to 
use a second pin to lock and unlock at a different hour, because the 
entire idea of doing such an act with such devices and instrumen- 
talities is already presvnted in the operations by the first pin, and 
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therefore this case does not even call in the aid of one skilled in the 
art to know how to accomplish the end desired. 

And, further, the first operation of the Derby automaton in con- 
nection with the other devices named in the patent would demon- 
strate that, whatever length of projection of the latching lever over 
the dial face might be used, the time consumed by the pin while in 
contact with said latching lever would be something, and that it 
would be more or less in proportion to the extent of projection of 
said lever over said dial, and this would be the means by which the 
Derby device itself would make known its capacity for adjustment 
by the simple observation of its use, and it is certainly not inven- 
tion to make the lever longer or shorter. 

lor strength of parts, simplicity of construction, and variety of 
adjustment, I consider the Derby device fully equal to that of Little. 

In the absence of Patent Office copies of certain exhibits hereto- 
fore offered, to which I desire to refer, | am compelled for the pres- 
ent to omit any further reference to said first and seventh claims of 
sald Little, but will resume the consideration thereof on production 
of said exhibits. 


165 Defendant now offers in evidence patent 195,539, Se »ptember 
5, 1877, and patent 165,570, July 6, 1875, both ti y James | Sar- 
gue 
_ 35. Have you read and do you understand the combination of 
be vices described in the pi itents jus st above referred to”? 

A. Lhave read and examined said patents and I think I fully 
understand the construction and operation of the devices and com. 
binations of devices therein described. 

(. 36. Please compare the invention described in said patent 
a 539 with that described in the said reissue 7947, and state how 

far, if at all, the combination of devices therein shown and described 
compare with each other in identity; also state whether the claim 
of the said reissue with reference to the said original has been in 
anywise enlarged; and, if so, in what particulars. 

A. I have examined the said original and reissued patents, and In 
my opinion the reissue is broader than the original. In the original 
patent | find two claims, the firstof which enumerates four elements 
as being combined, namely: First, a door bolt, E; second,a clock 
lock, B; third, a combination or key lock, A, and, fourth, a device 
whereby the door bolt may be retained in the unlocked position for 
shutting the door; and the second claim of said original patent I 
find to be for the combination of, first, a clock lock ; second, a combi- 
nation or kev lock, and, third,a lock bolt having an opening or off- 
set which is automatically brought in and out of coincidence with 
the tongue of the door bolt, whereby the door bolt nay be retained 
in the unlocked position for shutting the door and prevented from 
being withdrawn when locked until both locks have been un- 
locked. 

Referring now to the reissue, I find the first claim to be for the 
combination of four elements, to wit: First, bolt-work; second, a 
time lock; third, a combination or key lock, and, fourth, a device 


ae alla. mre piag etapa, 


. 
<8 Aen co A elit laa mania 


BERKSHIRE N. B. ET AL. VS. YALE LOCK M. CO. ET AL. 105 


whereby the bolt-work may be retained iu the unlocked position for 
shutting the door and be automatically locked by the time lock and 
mechanically by the combination or key lock when the bolt-work 
is cast. 
166 The second claim I find to consist of the combination of 
three elements, namely: First, a time lock ; second, a combi- 
nation or key lock, and, third, a lock bolt or obstruction having an 
opening or offset which is automatically brought into and out of 
coincidence with the time of the bolt-work. : 

The third claim I find to be for the combination of three ele- 
nents, namely: First, bolt-work ; second, a combination or key lock 
controllable trom the exterior; third, a time lock having its lock 
bolt or obstruction controllable from the interior. 

This third claim omits the device whereby the bolt-work may be 
retained in the unlocked position for shutting the door and pre- 
vented from being retracted when locked until both locks have been 
unlocked, and is therefore broader in its scope than either of the 
claims of the original patent. Moreover, this third claim is, In my 
opinion, for an inoperative device, because without the device 
whereby the bolt-work may be retained in the unlocked position for 
shutting the door the apparatus will not work as designed, and | 
find by a reference to both the original and reissued patents that the 
patentee says: “ When a lock bolt or obstruction of the character last 
described is employed some provision must be made for adjusting 
and setting the time lock or the lock that measures time prior to 
closing the safe or vault door, and this must be accomplished while 
the bolt-work is in a retracted position ; therefore, to enable such to 
be done, there is arranged on the carrying bar'‘ef the bolt-work a 
socket or bearing, which is provided with a movable tongue piece 
and a spring bolt constructed and arranged in such a manner that 
wher the spring bolt is moved out of contact with the socket or bear- 
ing of the movable tongue piece or stud of the carrying bar it, to- 
gether with the bolt-work, can be retracted as the socket or bearing 
on said carrying bar moves or slides along the tongue piece or stud 
in a longitudinal direction, one end of it bearing upon the lock bolt 
or obstruction of the time lock, and in such condition the safe or 
vault door can be closed; and when the bolt-work is projected or 

cast into the jamb of the door the socket or bearing moves 
167 ~—along the tongue piece until the spring bolt engages with it, 

when it, the socket or bearing, will be automatically locked 
in place, and the bolt-work, performing its office, will securely fasten 
the safe or vault door upon which the combination lock is placed, 
together with the time lock.” 

[ also find described in said original and reissued patents a par- 
ticular kind of rotating bolt to be used in connection with his time 
lock, said bolt being shown in its detailed construction in figures 2 
and 3 of both the original and reissue, said lock bolt consisting of 
two discs—one having an offset or recess marked “d” in the draw- 
ings, and the other part being a disc connected thereto by two 
springs—both dises being mountedso as to rotate upon a stud or 


pin. 
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[ also find shown and described in both of the original and re- 
issued patents a modified form of bolt substituted in the time lock 
for the one just described, this modified form being shown In figure 
5 of the drawings, and it is described as a modification in the left- 
hand column of page 3 of the reissued patent. 

[ also find by reference to the specifications and drawings of both 
the original and reissued patents that the combination lock shown 
also has a rotating bolt with an offset or recess, and in referring to 
this the patentee says, in the specification of the reissued patent, as 
follows: 

“From the foregoing it will be seen that the lock bolt or obstruc- 
tion shown in several figures are each stationary, except during 
the brief intervals of time when locking or unlocking is being 
effected, and that each is adapted to be turned on its pivot or bear- 
ing for obstructing or dogging the bolt-work for preventing its re- 
traction, or for releasing the bolt-work at the time appointed, so 
that it ean be retracted.” 

And as no other form of lock bolts is shown or described, nor any 
means by which any other form can be applied or used in connec- 
tion with the bolt-work, the locks, as shown in the patents, [ assume 
that these are the forms of lock bolts which must be understood in 
properly considering and construing these patents. 

Now, without this particular kind of lock bolt in one 
168 or the other of its forms, the combination covered by this 
third claim is entirely inoperative, and yet the claim does 

not specifically include either of these lock bolts. 

(). 37. In your analysis of said claims you have not referred to 
the door of the safe. Do you tind such to be specifically mentioned 
therein ? 

A. In my analysis of these claims I have been governed entirely 
by the language used where it specifies the. elements .of the com- 
binations, and in none of the claims of either the original or re- 
issued patent is the door mentioned as an element of the combina- 
tion. Its existence will be presumed as a matter of course. 

Q. 38. So far as you are aware, is there any time lock shown in 
the previous state of the art that will permit the function accom- 
plished “ by the device whereby ” -—to be performed without the 
preselice of some intermediate device tor such purpose ? 

A. Lam not aware of the existence of any time lock which will 
perform the operation described in the third claim of this reissued 
patent without the presence and use of such a device, and its pres- 
ence is a necessity in all cases where a time lock is used, and which 
is controllable from the interior only. 

(). 39. The said reissue states “ by combining an independent 
time lock of the character described anda combination or key lock 
| produce an effect or result which cannot be produced by a time 
lock alone or by two or more combination locks together.” 

Be good enough to examine the combination herein referred to 
and state whether the effect or result above stated is produced as a 
new or original result springing from and necessarily incident to 
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said combination, or whether whatever result is obtained is derived 
from the association of the devices therein named. 

A. I find on examining the reissue that the patentee goes on to 
explain the result mentioned in the operation above quoted as 
follows: 

“The time lock serves as a safeguard by night in connection with 
the combination lock for holding the bolt-work in a locked condi- 

tion, but when the time lock releases the bolt-work at the 
169 appointed hour the bolt-work will remain locked aud the 

safe or vault door closed until the combination lock is un- 
locked by the holder of the combination on which said lock is 
set.” 

And further he says, “If the time lock present on the safe or 
vault door is set for holding the bolt-work from the time the bank 
closes In the afternoon to release the bolt-work at a certain hour the 
next morning, it will admirably and with certainty perform its 
office, leaving the combination lock to be opened before the bolt- 
work can be retracted; and should the officer of the bank holding 
the combination be seized during the night, carried to the bank, 
and forced to open the combination lock, the time lock will remain 
intact, and cannot be opened by the burglars or the officer in charge 
of the combination.” 

This result was not a new one per se. The same result was accom- 
plished in the Rutherford patent. In that case the time lock not 
only prevented the door from being opened during the night, but it 
also prevented the key lock from being operated; and the same is 
true in the prior patent of Sargent, No. 186,569, dated January 16, 
1877, which shows the same kind of a combination lock applied to 
dog the bolt-work in the same manner as in this reissued patent, 
and with the same kind of time movement applied to guard the 
combination lock and prevent it from being opened until the time 
should arrive at which the time lock had been set. 

So far, therefore, as the result stated in said reissue Is concerned, 
it is equally well and as fully accomplished by the Rutherford pat- 
ent and the prior Sargent patent to which I have just referred as by 
the reissue. The only difference between them is that in the reissued 
patent the bolts of both the time lock and the combination lock are 
made to bear against the bolt-work of the door, whereas in the Ruth- 
erford and in the prior Sargent patent the door is secured by the 
bolt of the combination or key lock, and that in turn is prevented 
from being opened by the operation of the time lock. 

Q. 41. What do you understand to be the invention described in 
the said reissue No. 7947? And for the purpose of your answer you 

are at liberty to refer to the said original patent No. 195,539. 
170 A. In brief, I understand the invention cescribed and 

claimed to be the application upon the door of a safe or 
vault of a time lock controllable from the interior and a combina- 
tion or key lock controllable from the exterior, in such a manner 
that the bolts of each of said locks shall independently dog the bolt- 
work and that each shall perform its functions independent of the 
other. 
14—261 
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In the original patent I find it stated thus: 

‘“ My improvement relates to that class in which two independent 
locks are employed upou a safe, vault, or other door for the purpose 
of preventing the unlocking of the door bolts until both locks have 
been unlocked.” 

It goes on to state that combination or key locks had before been 
applied in that way,and that clock locks had been used upon doors, 
but that he was not aware that both had been used together. 

The statement of invention is divided into three parts, the first 
being for the combination “ with a time lock and a combination. or 
key lock” of what is supposed to be something else, but which is 
not specified or named in the paragraph. ‘That portion of the state- 
ment is, therefore, incomplete and makes no sense. 

And the second and third statements describe the invention as 
being for the combination of a time lock with a combination or key 
lock, both being constructed so as to be applied to the bolt-work in 
such a manner that the door cannot be opened until both of said 
locks have been unlocked. 

In brief, the invention set forth in the original and reissued pat- 
ents, as I understand it, is for the application of a time lock and a 
combination lock to a safe door in such a manner that each shall 
perform its functions entirely independently of the other, and in 
support of thet view I find used in the reissue, on the second page, 
left-hand column, the following language: 

“The combination lock and the time lock are separate from each 
other in performing their office or function with respect to the bolt- 
work on the safe or vault door, and each of said locks should be 
complete in itself and so coustructed that they may be placed in 

any position on a safe or vault door.” 
171 The invention, therefore, as described in the quotation just 

made is simply for the application of two old and well-known 
devices to a safe door, and, in my opinion, is not a patentable inven- 
tion for two reasons: First, because it is merely a double use of old’ 
and well-known devices, it requiring no invention to apply them to 
a door independently of each other, both having been used for the 
saine purpose on safe doors; and second, because there is no patent- 
able combination between the two locks, each one performing its 
functions independently of the other and producing its results in- 
dependent of the other, and just the same whether the other is there 
or not. Neither in any respect controls or modifies the action of the 
other. In short, I consider it a mere aggregation or assemblage of 
old devices producing no new result. 

As an illustration of the idea of applying separate fastening de- 
vices to doors, I will refer to the doors of the room in which we now 
are (being my office doors) and on both of which there is a key 
lock which can be opened from the exterior by the use of the proper 
key, and also a dead latch which is controllable from the interior 
only. The bolts of both of these shut into the jambs direct, and 
each of them can be operated entirely independent of the other, just 
the same as the time lock and combination lock shown in the Sar- 
gent reissue can be. 
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The result accomplished by this is, therefore, precisely the same as 
that accomplished by the devices shown in the Sargent reissue, with 
the difference only that one of his devices isa time lock, whereas in 
this case the corresponding device is the dead latch, for which latter 
a time lock might be substituted if desired, being an old and well- 
known device on doors. 

Each performs its functions independently of the other and just 
the same as though the other were not present. Such an applica- 
tion of independent fastening devices upon doors is very old, and, 
of course, is not patentable. 

If it be patentable to place two independent fastenings upon a 

door, whether of a building or of a safe or vault, then, as a 
172 matter of course, it would be patentable to add a third and 

a fourth and a fifth and so on, as long as there was space or 
room to add another. 


After recess. 


Q. 42. Please state whether, in your opinion, you find the combina- 
tion of devices shown and described in said third claim of the Sar- 
gent reissued patent No. 7947 to be substantially the same combina- 
tion of devicesor instrumentalities shown and described in any of the 
patents or exhibits heretofore offered in evidence by the defendant. 
Please give your reasons for any opinions you may express. 

A. I do not find in any of the exhibits the same combination of 
devices arranged in the precise manner shown and described in the 
third claim of said reissue, but I do find in several of them the same 
or equivalent devices which are capable of beitig applied in the 
same manner and so as to produce the same result without any 
material change and without invention; for instance, in the Ruther- 
ford patent of 1831 I find a time lock having the rotating bolt with 
an offset or recess in it, which, as he states, may be applied by itself 
to lock the door, and which is used to lock the bolt in that case in 
the same manner as the rotating bolt in the Sargent time lock is 
used. It also shows a key lock which may be applied independ- 
ently of the time lock to lock the door, and it is shown so applied 
in the Rutherford patent as to hold the door locked after the time 
lock has ceased to perform its function, and so that the door cannot 
be unlocked until both the time lock and the key lock have been 
unlocked. 

In the Exhibit J. L. Hall’s Patent No. 38384 I find two combina- 
tion locks applied in such a mannerthat the door cannot be opened 
until both said locks have been unlocked, each performing its fune- 
tion of dogging the bolt entirely independent of the other. Now, if 
we substitute for one of these combination locks. shown in the Hall 
patent the time lock of Rutherford or of Bayly, either of which 

might be applied without any change or modification what- 
173 ever, then we have precisely the same combination and ar- 
rangement of devices and producing the same results as set 
forth in the third claim of said reissue, assuming that the lock bolt 
with its two studs or stumps and its projecting or locking end C is 
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the mechanical equivalent of the bolt-work with its stumps, shown 
in tne Sargent reissue 7947. 

So, too, in the Exhibit Savage Patent, Oct. 9, 1847, No. 5321, I find 
a time lock which independently locks the door of the safe and which 
automatically unlocks it at the predetermined time, the same as In 
all time locks, and if now we add to the door of the safe a key lock 
or “any other additional fastening ” which, as he states in his pat- 
ent, may be used, then we have the same combination of devices; 
producing substantially the same result as that specified in the third 
claim of said reissue; and surely it could require no invention to 
apply a key lock or any other known lock to a safe door in the usual 
manner. 

And I find by the testimony of Amos Holbrook, pp. 484 and 496 
of the record in this case, that a Holbrook & Fish time lock was 
applied, in 1859, on a safe door on which there was alsoa Lillie lock 
which operated independently of the other, and both independently 
dogging the bolt-work of the safe. 

So in Exhibit D. O. Paige’s Patent of April 6, 1869, I find shown 


and described three locks applied to a safe door in such a manner. 


that two of them dog the bolt-work together and the third one in- 
dependently of the two. If now there be substituted in place of 
this third lock any of the known time locks then in existence, there 
would be the same combination and producing the same results as 
set forth in said third claim of the reissue. 

So, too, in the Exhibit Hollen’s Patent I find the combination of 
the time lock and of the non-time lock both serving to guard the 
door and prevent it from being opened until both the said locks are 
unlocked. In that ease the time lock is so applied as to dog the 
non-time lock, which latter is left locked after the time lock has be- 
come automatically unlocked. 

The Hollen time lock could, if desired, be separated from 

174 =the non-time lock and applied to the door of the safe in such 

a manner that its dog would automatically dog the bolt-work 

when the latter was closed and automatically undog it by means of 

the time mechanism and spring “a” at the predetermined hour for 

which it might have been set, and thus it would contain the com- 

bination of instrumentalities or devices and would produce the 

same results as those set forth in said third claim of the reissued 
patent. 

So, too, in the Exhibit Pillard’s Patent, April 25, 1872, No. 125,905, 
I find two combination locks applied to a safe door in such a man- 
ner that the bolt of both of said locks, and each independently of 
the other, locks the door. In this case one of these combination 
locks is made to guard the other in such a manner that the latter 
cannot be unloeked until after the first one is unlocked. Now, it 
would require no invention to substitute for either one of those com- 
bination locks anv of the known time locks then in existence in 
such a manner that its bolt would serve to lock the door independent 
of the remaining combination lock, and be controlled entirely from 
the interior, thus presenting the same combination of iustrumental- 
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ities and producing the same results as specified in the third claim 
of the Sargent reissue. 

So, too, in the Exhibit Sargent’s Patent, 186,369, I find the same 
combination of instrumentaiities producing the same final result, 
with the difference only that in this case the time lock is made to 
operate upon and guard the combination lock, which latter in turn 
dogs the bolt-work, and in this, as in nearly all those where a time 
lock is used, the time lock is controllable from the interior and the 
combination or key lock from the exterior, and in all these cases it 
is impossible to open the door of the safe until both locks have been 
unlocked, and in all of them also, when the time lock is used, the 
time lock automatically throws its dogging device, of whatever form 
or kind it may be, into the proper position to allow the door to be 
opened at the proper time. 

Referring again to this patent of Sargent’s, No. 186,569, I find in 
tigure 3 the time lock and the combination lock shown In separate 

cases. Now, it is obvious that the time lock may be detached, 
175 and by simply turning it on end so as to oecupy the position 

represented in figure 1 of reissue No. 7947 it may be applied 
to a door so as to dog the bolt-work directly and independently of 
the combination lock, it only being necessary to duplicate the 
tongue piece or stud on the tie bolt or connecting bar E of the bolt- 
work, and so locate the time lock that the end of the voke lever P 
will drop behind said stud when the bolt-work is thrown forward, 
and thus dog it. At the time for which the time lock is set the end 
of said yoke lever will be thrown out of line with the stump, and 
thus permit the bolt-work to be retracted, the same as in the reissued 
patent No. 7947. And in the specification of said patent 186,369 I 
find this language used : 

“In lieu ot the lever connecting with the dog or fence it may be 
made to connect or operate on the lock bolt itself, and thus secure 
the result hereinbefore recited.” 

And it is equally obvious that it may be applied to operate upon 
the bolt-work direct instead of through the medium of the bolt of 
the combination lock. 

And further : 

“The time mechanism may be in the same ease containing the 
works of the combination lock, or it may be In an apartment con- 
nected with the case of the combination lock, or In a case separate 
and distinet from the case containing the combination lock.” 

And in the testimony of Mr. Sargent in reference to said patent 
186,369, on page 620 of the record in this case, I find the following: 

“In regard to the fore part of this question | would say that par- 
ties may order our time lock, stating to us what bank itis to be 
used on without stating whether it was to be used upon an old safe 
that has already been in use with other lock and bolt works or 
whether it was upon a safe they were going to build, and in that 
case they have a right to apply the time lock and combination lock 
combined in any manner that suits them best. By taking time and 
looking back over our correspondence | think we could find in most 
of those cases how those locks were applied.” 
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And a little further on, on the same page, I find he says: 
176 “Our No. 2 lock is a separate time lock and designed to be 
furnished toagents to be placed upou a safe with or without a 
combination lock.” 

And again, on page 621, he says: 

“Tt isa fact that we made the one that was sent to Washington 
In separate cases.” 

In making the above statements I have treated the various com- 
bination locks referred to as equivalents each with the other and 
the various time locks referred to as equivalents of one another; 
and I do not mean to be understood assaying that in all the details 
of construction and arrangement that in either case they would be 
precisely the same as shown in reissue No. 7947, but I do mean to 
say that in my opinion and speaking of them as instrumentalities, 
each belonging to its particular class or kind, they would equally 
apply as I have described, for they are substantially the same com- 
bination of instrumentalities and produce substantially the same 
results as are set forth in the third claim of said reissued patent. 


Defendant now offers in evidence exhibit marked Defendant’s 
Model No. 2. 


(). 45. Please look at the above-mentioned exhibit and _ state 
whether the representations there shown of the said Rutherford, 
Savage, Holbrook & Fish, Pillard and Haines’ inventions substan- 
tially represent the inventions shown and described in the said 
several patents respectively as named, 

A. I have examined the exhibit referred to in the question, and 
| have to say that, in my opinion, the models .referred to are fair 
illustrations of and do fairly represent the inventions described in 
the said several patents. 

().44. Please look again at the said reissue 7947 and state whether 
it is requisite that the time lock should therein be set or adjusted 
by hand from the inside previously to closing the safe, vault, or 
other door. 

A. It is. Unless that be done the time lock will not operate to 
guard the bolt-work at all; in other words, it would remain inop- 
erative. 

(). 45. Look at patent 165,570, of James Sargent,and state whether 
it is one of the purposes of the said patent, as therein deseribed, to 
obviate the possibility of neglecting to set or adjust the time lock of 

the safe, and thus to render the combination inoperative. 
177 A. I have examined the said patent, and I find that the 

main idea of the invention therein described was to prevent 
the possibility of locking the door without the time lock being set. 
[In the specification of said patent I find this statement: 

“The chronometer or time lock constructed according to my in- 
vention, as set forth in the above-mentioned application (which was 
an application previously referred to), had necessarily to be set or 
adjusted by hand from the inside previously to closing the safe, 
vault, or other door, and in case of negligence or forgetfulness on 
the part of the cashier or other person in charge a chronometer 
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lock was liable to be left unset, in which condition it would afford 
no protection against opening by anybody possessed of the proper 

information or keys to unlock the combination, permutation, or key 
lock. The present invention is designed to obviate this, which is a 
serious objection, and provide for the setting of the chronometer or 
time lock automatically by the act of locking the combination, per- 
mutation, or key lock, thus rendering the setting of the chronome- 
ter or time lock an absolute certainty upon locking the safe, vault, 
or other door.” 

It is obvious, from the fact of his having made this application 
and the office issuing the patent upon it, that both he and the office 
considered the objection which he refers to as having existed in his 
previous application as a material one, and that it was to be reme- 
died by the invention herein described. 

Q. 46. Please look again at “ Complainants’ Exhibit Drawing 
Defendant Lock” and state whether the combination therein shown 
and described requires that the bolt of the time lock should be set 
and adjusted by hand before closing the door, as in the said reissue 
No. 7947. 

A. It does not, for the reason I have before stated, that the bolt of 
tlhe time lock is operated entirely by the movement of the bolt-work ; 
and it is not therefore possible in using defendant’s device to effect 
the result or leave the time lock unlocked by any forgetfulness of 
the attendant or any neglect on his part to adjust it before closing 

the door. 
178 This, therefore, constitutes another material difference be- 
tween defendant’s device and that described in said reissue 
7947. , 

(). 47. What is the essential feature of the invention in 165,370, 
as therein stated ? 

A. Asset forth in the specification, left-hand column, second page, 
near the bottom, it is as follows: 

“It is evident that the essential feature of my invention consists 
in constructing and combining the two locks in such manner that 
the locking of the combination, permutation, or key lock will set or 
lock the time or chronometer lock, and it is also evident that this 
may be accomplished by combining the various forms of time locks 
and combination, permutation, or ke ‘vy locks in the market.” 

(). 48. Do you find the said essenth: al feature and its results accom- 
plished by the combination in Complainants’ Exhibit Drawing De- 
fendant’s Lock? If so, is it accomplished by the same mech: nical 
arrangement of parts? And if there are differences please state them. 

A. | do find the s said essen ti: al features In defendant’s dev ice, and 
the same resuit is accomplished thereby, but it is accomplished by 
a different construction and arrangement of parts. In defendant's 
device, instead of the bolt of the time lock being thrown Into opera- 
tion by the bolt of the combination lock, it is done by the move- 
nent of the bolt-work and by the peculiar construction of the stem 
of the bolt-work and of the locking bolt of the time lock, which is 
materially different from that shown in patent 165,570. 

And there is tis further difference between defendant’s device 
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and the other, viz: that in defendant’s the bolt of the time lock is 
thrown Into position before the combination is locked, because the 
bolt-work is necessarily moved before the combination lock can be 
locked, whereas in patent 165,370 the result is not accomplished 
until the combination lock 1s locked, and there isa possibility that 
the party may close the door and throw the bolt-work and forget 
to lock the combination lock, in which case the bolt of the time 
lock would not be locked. 

(). 49. Do you find, therefore, the said results just above stated to 

constitute any difference between the defendant’s device, as 
179 ~=shown in said drawing, and the complainants’ device in said 
reissue ; and, if so, are such differences material ? 

A. In comparing the devices referred to 1 find that there is a dif- 
ference both in their construction and operation, and that that dif- 
ference Is material for the reason, as | have before stated, that 1f in 
using the lock described in said reissue the attendant should forget 
to set the bolt of the time lock before closing the door the time lock 
would be left inoperative and be of no use, whereas in the defend- 
ant’s device no such condition exists, for the closing of the bolt-work 
itself throws the bolt of the time lock into position. 

(). 50. Please examine carefully the combination of devices shown 
In the said Complainants’ Exhibit Drawing Defendant's Lock, and 
compare them with the combination of devices shown and de- 
scribed in said reissue 7947, and state whether, in your opinion, 
there is any substantial identity in the principle of construction or 
mode of operation between said combinations, and please give your 
reasons at length for such opinions as you may express. 

A. | have compared the devices represented in the exhibits re- 
ferred to, and, in my opinion, the combination of devices shown and 
described in the two are not the same, but are materially different— 
first, because the bolt of the time lock in) the Sargent device must be 
set by the attendant before the door Is closed, which Is not the Case 
nh defendant’s device, “as | have just explained ; second, because in 
the Sargent device the bolt of the time lock is automaticaliv uli- 
locked at the predetermined hour by the time mechanism, which is 
not the case in defendant's device: and, third, because the construc- 
tion of defendant’s device is so different from that of the Sargent 
time lock that it requires other and intermediate or additional parts 
in order to render it operative, and which parts and no equivalents 
of them are used or required in the Sargent device; fourth, because 
in the Sargent time lock the bolt is automatically moved by the 
time mechanism operating upon it direct, whereas in defendant’s 
device the bolt of the time lock is operated by the hands of the per- 
son outside of the safe through the medium of the bolt-work and its 

handle. 
180 Again, thev are essentially unlike, because it is a condition 
of the Sargent time lock that it shall be operated from the 
interior only, while defendant’s time lock, as I have before de- 
scribed, can be operated from the exterior through the medium of 
the arbor of the combination lock and its connections. 
Again, because in the Sargent device the two locks must be en- 
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tirely independent of each other, neither having any control over 
the other In any respect whatever, whereas in defendant's device the 
two locks are not independent of each other, but one does have a 
controlling influence upon and over the other. 

Again, in the Sargent device the combination lock can be un- 
locked while his time lock is running, whereas in the defendant’s 
device the combination lock cannot be unlocked while the time lock 
is running. 

Again, if the time lock in the Sargent device should become dis- 
arranged or stopped from accident or design on the part of burglars 
or otherwise, there is no means by which it can be unlocked from 
the exterior, while in defendant’s device there is an arrangement by 
which, in case the time lock should stop before the appointed time, 
it can be released from the exterior. 

Then, again, in the defendant’s device there is an apparatus or 
means by which the time lock can be so set as not to operate or dog 
the bolt-work until a certain time, then come into operation and 
hold it locked until the appointed time for opening it next day, 
while in the Sargent device or lock there is no such feature or pro- 
vision. Moreover, defendant’s device is so constructed that the in- 
terval of time during which the time lock shall be prevented from 
operating to lock the door can be made greater or less at will, and 
the existence both of this feature in itself and of the variation in its 
time of operation are very important in practical operation with 
business men. Each and all of these differences are, in my opinion, 
material and important. The whole construction and mode of op- 
eration of the two devices are so entirely dissimilar.and distinct 
that I do not think they can, with any degree of consistency or rea- 
son, be held to be covered by the same claims or be considered as 
the equivalents one of the other. 


181 Without concluding the examination of the witness, ad- 
journed until to-morrow morning at 9} o'clock. 


Wasuinoton, D. C., February 7th, 1880. 


The commission met pursuant to adjournment. 
Present: Mr. Logan, counsel for defendant. 


The testimony of Wiit1aM C. DopGs, was resumed as follows: 


Q. 51. Referring to the first and seventh claims of the said Little 
patent, and also to the third claim of the said Sargent reissue 7947, 
be good enough to state whether, in your opinion, said claims are 
claims for the combination of specific devices therein described or 
whether they are claims for the combinations of the classes of de- 
vices therein described. 

A. The language used in the reissue of both the Little and Sar- 
gent patents is evidently intended to be broad enough to include the 
combination of classes or groups of instrumentalities without refer- 
ence to their special construction, but in my opinion the language 
of said claims is not susceptible of such a construction, for the reason 
that only certain constructions of devices are shown and described 
15-—261 
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in the patents, and, as there is no means shown or described therein 
by which other censtruction of devices could be used, I think that 
these claims must be construed to cover simply the devices shown 
and described in the patents or such as were at that time known 
equivalents thereof. 

Q. 52. What is the effect, practically, as regards other inventions, 
of so enlarging a patent by reissue as to broaden the claims which 
were originally for specific devices per se into claims comprehend- 
ing classes and groups of similar devices ? 

A. The practical effect of such enlargment is to make the patent 
cover more than the original invention and to cover other patented 
inventions, thus depriving other patentees of the rights to which 
they are entitled, and also the public of the use of these other inven- 

tions. ‘This process of enlarging patents by reissue was very 
182. aptly described by Justice Greer as putting a patent through 

the enlarging process, not for the purpose of protecting what 
a party had invented, but for the purpose of covering other and sub- 
sequent inventions; and, more recently still, the Supreme Court, in 
commenting upon another case of a similar expansion by a reissue 
of a patent, used this language: “ Differences so wide between an 
oliginal and a reissued patent show that it was a bold measure to 
grant as well as to ask for such a reissue;” and in that, as well as 
in the foregoing case, held the reissue to be void. | 

(). 53. Said third claim of reissue 7947, while naming combina- 
tion locks and key locks disjunctively, still treats them as being 
synonymous in construction and principal of operation. Are they 
so in fact, and are they to be included in one and the same class? 

A. A combination and a key lock are two entirely different in- 
strumentalities, operated upon a different principle and by different 
instrumentalities. A key lock can be operated by any person who 
is possessed of the key, which is wholly a mechanical instrumen- 
tality, while a combination lock cannot be opened by any one ex- 

cept such as may have a knowledge of the secret combination upon 
which the lock is set. Thearbors or tumblers of a combination lock 
may, in one sense, be considered as the equivalent of the key ina 
key lock, in that they are the means through and by which the bolt 
of the lock is operated; but in a combination lock something more 
than the presence of this key is required in order to open it, and 
that is the knowledge of the secret combination upon which the 
lock is set, and without the possession of this knowledge a person 
may operate the arbor and tumblers indefinitely without being able 
to open the lock. 

Then there is also another difference, and that is that the key 
lock, having its key-hole exposed, can be filled with powder and 
blown off, whereas the combination lock, having no key-hole or 
other means of inserting powder without breaking the lock, it is not 
subject to that danger. Hence the two instrumentalities do not be- 

long to the same, but to separate and different classes. 
183 (). 54. Do you find in the bolt of the time lock shown in 
“Complainants’ Exhibit Lock Drawing” any offset or recess 
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in the sense in which those words are used for description in the said 
reissue 7947 ? 

A. Ido not. The recess or offset shown and described in com- 
plainants’ lock bolt is a notch or recess into which the stump of the © 
bolt-work enters when the bolt-work is thrown back. Defendant's 
bolt has no offset or recess for any such purpose, and the stump of 
the bolt-work does not enter into any recess or offset in the bolt of 
his lock, but simply abuts against the front end of the same. 

There is an offset or recess in the bolt of defendant’s device, but it 
is for an entirely different purpose. It is to allow said bolt to bear 
against a stationary stud, D, upon the inside of the door as an addi- 
tional means of holding the bolt in place in case an atternpt is made 
to force back the bolt-work. This stud serves to reinforce and 
strengthen the pivot upon which the bolt itself moves. The recess 
in this bolt is so arranged in relation to the bolt-work and its stump 
that by no possibility can the stump enter it. 

(). 55. The question is repeated with reference to the combination 
locks shown in the said two last-named inventions. 

A. There is no offset or recess in the lock bolt of the combination 
lock shown in the drawing of defendant’s device. It represents 
simply a rectangular bolt which is made to move in a right line to 
and fro, and the belt-work has no stump to engage with it, asin the 
Sargent reissue 7947, but instead there is an elbow lever or crank 
connected to the bolt-work which bears against the inside of the 
straight bolt in defendant’s device when the door is locked. 

(. 56. In your opinion, as a question of .mechanies, can it be 
aflirmed that the right line caused by the projection of the bolt of 
said combination lock when shot into open space forms by the con- 
tinuity of its end line a recess in said space in the sense of being a 
recess or opening as described in the third claim of said reissue? 

A. Certainly not. In my opinion, it would be absurd to so desig- 

nate it. 
184 Q. 57. If the connecting bar E, being the tie bar of the 

bolt-work shown in said reissue 7947, was to be cut laterally 
wwidway of its length and so suitably arranged with reference to the 
remainder of the combination as to afford operatively two inde- 
pendent systems of bolt-work, would such change, in your opinion, 
destroy the combination recited in the third claim of the said reissue 
or affect the result obtained by the combination of said parts ? 

A. The question assumes, as does the Sargent reissue, that there 
isa combination existing between thedevices named. In my opinion, 
there is no patentable or co-operative combina tion between the locks 
whatever; that, as I have explajned each performs its functions en- 
tirely independent of the other, and would do the samme if the other 
were not present. If, now, the tie bar should be cut in two, as sug- 
gested, it would not in any manner affect the combination, nor would 
't change the result produced by the presence of these locks and 
bolt-work. Taking the bolt-work as shown in the reissue, when 
both locks are locked you have simply the security due to the 
strength of the bolt-work as held by the two locks, and you would 
have just the same security precisely if the tie bar were cut in two 
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and both locks were locked. So, too, with the tie-bar left whole, as 
shown in the reissue, and either one of the locks unlocked, the other 
being locked, you then have the security due to the bolt-work held 
by one lock, and you would have that same security if the tie bar 
were cut in two and one of the locks locked and the other unlocked. 
In both cases when both locks are locked you have the security due 
to both, and in both cases when only one is locked you have the 
security due to that one and no more. 

Q 58. Do you consider the combination shown by letters G, J, F, 
and their connections in “Complainants’ Exhibit Drawing Defend- 
ant’s Lock” to constitute a new element indispensable to said com- 
bination, or do you consider it to be, for all the purposes of their use 
expressed in said reissue 7947, the equivalent of the two time move- 

ments mentioned in said reissue ? 
185 A. I consider the same to constitute a new element, the funce- 

tions of which are indispensable to the successful operation 
of the combination shown in the said drawing; and also to con- 
stitute material differences between the devices mentioned in the 
two inventions; thus, the unlocking of a safe is of equal importance 
with the locking thereof, and what is technically known to the trade 
asa “lockout” has to be guarded against in every time lock, and 
it was for that reason that Rutherford and nearly all other time locks 
provided duplicate time mechanism, as stated in the various patents. 

The patentee in reissue 7947 also provides against this“ lockout” 
by the presence of two time mechanisms which [ while], as expressed 
by Mr. Renwick in his testimony, “ the use of two is merely a precau- 
tion against the accidental stoppage of one.” It is apparent that the 
function of the second timer, in case of the stoppage of the first, is 
simply to perform in thesame manner, asa mere duplication of move- 
ment, the function of that which has stopped, and hence these in- 
strumentalities are duplicates and mere equivalents; but, upon the 
contrary, the device shown in the defendant’s drawing employs only 
one time mechanism under all cireumstanees. If such time mech- 
anism fa:!s the “lockout” in the device is overcome by an instru- 
mentalit, which is entirely different from and not the mere 
duplicate of a time movement, being the combination G, J, F, and 
their connections, as therein shown ; this 1s a new and separate in- 
strumentality, which upon the stoppage of the single time mechan- 
ism on the exterior of the safe is capable of being manipulated 
mechanically from the interior of the same, and hence in this re- 
spect it is absolutely different from the devices of the said reissue. 
The two time mechanisms shown in the said reissue are wholly in- 
dependent of the combination lock, neither having any dependent 
relation upon it, while the instrumentalities shown in defendant’s 
drawing last alluded to are dependent upon his combination lock 
to the extent | have heretofore described, as being capable of being 
manipulated mechanically from the exterior of the safe’ upon the 
stoppage of the single time mechanism, and thus permit the bolt- 

work to be retracted. 
LS6 (). oY. Assume, as you have been heretofore called Upon 
to do, that the devices shown in figures 2 and 3 of patent 
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212,610, Kook & Hall, are operatively connected with the devices 
shown in the “ Complainants’ Exhibit Drawing Defendant’s Lock,” 
and then please give a succinct statement of the operation of the said 
combination of devices as thus connected, including those portions 
named in said drawing “ detached arbor mechanism,” and state how 
far, if at all, the combination of devices shown in the drawing, with 
these additions, émbody the combination of devices shown in the 
said patent. 

A. Referring to the devices shown in the drawing of defendant’s 
device, I find an ordinary system of bolt-work with a time lock, the 
holt of which is thrown into the locking position by a stem or hook 
marked Bb, which is rigidly attached to and moved with the bolt- 
work. There is a hook lever connected to the time mechanism in 
such a manner that at a certain hour it will come into operation 
and hold the bolt of the time lock in its locked position, and will so 
continue to hold it until the time arrives at which the safe is to be 
opened. In connection therewith I find a combination lock having, 
as before explained, a sliding bolt which engages with an elbow or 
clamp lever connected to the bolt-work and which, when the bolt of 
the combination lock is thrown out, locks the bolt-work. There is 
also shown in said exhibit what is known as “ detached arbor mech- 
anistn,’ which consists of a small bar marked Lon the drawing, 
which is connected to the tie bar of the bolt-work by means of pins 
or bolts working through slots therein, so that said bolt L is free to 
move up and down, and when down it engages by a notch, which I 
now mark X on the drawing, with a crank pin, R, which is operated 
from the exterior by the handle or arbor of the safe door. The re- 
sult of this arrangement is that when the small bar L is dropped 
down and engages with the crank pin of the arbor the bolt-work 
can be thrown back by turning the arbor or handle, provided the 
locks are unlocked. Directly above the bolt of the combination 

lock there is placed an elbow lever, M, the outer end of which 
187 is connected by a slot and pin to the vertically moving bar 

LL, and this lever M is so arranged in relation to the bolt of 
the combination lock that as the latter is thrust out it raises the 
lever M and thereby raises the bar L, thus disconnecting the bolt-work 
from the arbor. When so disconnected the arbor may be turned in- 
definitely without in any manner affecting or moving the bolt-work. 

Under the assumption named in the question, there is also con- 
tained in the combination lock a set of tumblers and an extra angle 
bar arranged to be operated by a different combination from that 
which operated thé bolt of the combination lock, and which by 
means of a connecting rod, F, is made to operate upon the time 
mechanism in such a manner that if the time mechanism should 
stop prematurely it can be thrown out of operation, in which case 
the combination lock can be operated and the door unlocked from 
the exterior. 

There is also what is known as the “tripping” device connected 
with this time mechanism, arranged to act upon the timer in such a 
way that if the timer should be disconnected while it is running it 
will make the connection again before the tumblers of the combina- 
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tion lock can be set up, and thus this tripping device prevents the safe 
from being opened even though a person may bave the combination on 
which thecombination lock is set. The operation,in brief, is this: the 
two hands of the time mechanism is set, one to throw the hook of the 
timer into operation at such hour in the future as may be desired,and 
the other to throw it out of operation at such subsequent hour as may 
be desired. The door is then closed and the bolt-work thrown for- 
ward ; the combination lock is then locked, which not only secures 
the bolt-work, but also disconnects the arbor or handle from the 
bolt-work,and in that condition it will remain until the time arrives 
next morning for opening the safe. At that time, supposing the 
timer to have operated as designed and disconnected its hook from 
the lock bolt of the time lock, it will then only be necessary to open 
the combination lock and throw back the bolt-work, which in 
188 _ turn releases the bolt of the time lock, when the safe door can 
be opened. This apparatus, as I understand it, contains the 
features and combination of devices described in the patent of Kook 
& Hall, No. 212,610, with simply these differences, that the lock bolt 
operated upon by the timer in the drawing of defendant’s device 1s 
thrown into the locked position by the closing of the bolt-work, 
while in the patent 212,610 it is arranged to operate just the re- 
verse—that is to say, it Is thrown out of the locking position by 
throwing the bolt-work after the door has been closed and thrown 
into the locking position by the reverse movement of the bolt-work 
in an attempt to open the safe; and, second, that in the draw- 
ing of the defendant’s device there is shown two sets of tumblers in 
the combination lock, through which the timer is disconnected, 
while in the patent 212,610 one set of tumblers and two differeut 
angle bars are used for the same purpose, these both being devices 
recently invented and patented by Kook & Hall, the two sets of 
tumblers shown in the drawings of defendant’s devi¢e being, as I rec- 
ollect, one of the devices referred to in this patent 212,610 where it 
speaks of having filed two previous applications, one under date of 
October 24, 1875, and the other October 25, 1875, which applications 
[ prepared as well as that for patent 212,610. 
The tripping device referred to in patent 212,610 was not included 
in either of those prior applications. 


Defendant offers in evidence patent No. 212,610, Kook & Hall, of 
February 25, 1879. 

The commission then adjourned to meet at 9.30 a. m., Monday 
next. 
189 W ASHINGTON, D. C., February 9th, 1880. 

Commission met pursuant to adjournment. 
Present: Mr. Logan, for the defendant. 
The testimony of Wittiam C. DopGe was resumed as follows: 
By Mr. LoGan, counsel for the defendant: 


Q. 6U. Referring again to “ Complainants’ Exhibit Drawing De- 
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fendant’s Lock,” how many elements do you find embodied in said 
device, and what are they? 

A. Upon the assumption that there is contained in defendant’s 
device the tripping device hereinbefore referred to, I find the follow- 
ing elements, namely: First, a time lock, with its bolt C; second, the 
stem b, which throws said bolt into position in connection with the 
bolt-work; third, combination lock ; fourth, a secret set of tumblers . 
and the devices by which they are connected to the time loek ; fifth, 
the clamp by which the combination lock is made to dog the bolt- 
work ; sixth, the bolt-work, and, seventh, the detached arbor mech- 
anism. 

(). 61. Will vou now please resume your consideration of the 7th 
claim of the said Little reissue, if you have now the certified copies 
of the exhibit before referred to, which were not in your possession 
on Friday last? 

A. I have now all but three, I believe, of the exhibits referred to, 
which are not quite completed by the office. Referring to the 7th 
claim of the Little reissue, 8550, which was under consideration at 
the time referred to, it is for the combination of the time movement 
and two adjustable devices, one for determining the time for lock- 
ing and the other for unlocking; in other words, — for determining 
the time for moving the lever which operates the dogging device 
that holds the bolt-work into position and the other for moving it 
in the opposite direction for undogging the bolt-work. 

Referring now to the exhibits, the first 1s the patent of E. 
190) = T. Quimby, of June 14, 1859, which shows and describes a 
clock-work with a wheel, which is provided with a series of 
projections to operate upon the lever handle of a bell and cause it 
to strike as the wheel is made to revolve by the clock-work. This 
wheel is provided with a series of adjustable slides, as many in num- 
ber as there are projections or teeth upon the wheel, so that by ad- 
justing these slides outward the teeth opposite to them are covered 
by the slides thus adjusted, in which case said teeth will not operate 
upon the bell. These slides are so constructed that any number of 
them may be moved outward adjoining one anotuer, and thus form 
upon their outer ends a smooth or continuous periphery upon which 
the lever ‘of the bell will rest as the wheel rotates, thus holding it 
stationary and keeping the bell silent. Now, by adjusting these in 
groups, one group out and another group in, the wheel can be so 
arranged as to cause the bell to ring at any desired intervals, and at 
as many intervals as may be desired, according as the slides upon 
the wheel are set. The intervals between the ringing may be 
longer or shorter and the time. during which it shall be made to 
ring may be made longer or shorter at the will of the attendant. 

The specification also describes a modification of this device, which 
is the substitution of pins in holes in the wheel to act in lieu of the 
teeth upon the periphery of the wheel. This would be precisely 
such a dise as is shown in the Derby patent, hereinbefore referred to. 
The patent states that this invention is intended to be used for alarm 
clocks, and that it is of particular advantage for schools where the 
teacher wants to give each of the scholars an equal share of his at- 
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tention, or where he has to teach several classes in succeeding hours, 
and where it is desirable that the teacher should have something to 
remind him of the lapse of time. it states that it may be used with 
equal advantage on railroad stations or in legislative halls or other 
asseinblies, and it is obvious that it may be applied in connection 
with time mechanism wherever it is desired to have the part upon 

which it Operates go into and out of operation at predeter- 
191 mined intervals or times. ‘This device, particularly with the 

modification I have just referred to, might be substituted in 
lieu of the device used in Exhibit A, and made to operate in sub- 
stantially the same manner as the device therein. 

Referring to the next of these exhibits, 1 find it to bea patent 
granted to Richardson & Russell June 26, 1566, No. 55909, which 
shows and describes a machine for automatically lighting and 
extinguishing gas or other lights, and the nature of the invention, 
as stated in the specification, * consists in combining a suitable time- 
keeping device with a suitable device for turning a gas or other 
cock so that the machine may automatically turn the gas on or off 
at any hour to which it may beset.” Without going into a detailed 
statement of all the mechanism deseribed in this patent and which 
is somewhat complicated, 1 may say that it consists essentially of an 
ordinary time mechanism with two cam discs which can be set or 
adjusted by means of the hands upon one of the dials, of which 
there are two shown, in such a manner as to open the gas cock at 
any time desired, and also to close it at any other time desired or 
for which it may be set, and that in connection therewith it has a 
cylinder carrying a series of matches, which are automatically ignited 
just at the instant after the gas has been turned on, so as to light it. 
‘Lhe turning off and on of the gas is effected by the instrumentality 
of two cam discs, D and D’, respectively fastened to their shafts g 
and /, and the operation is described by the patentee in the follow- 
ing words: “lhe cams and other machinery should be so adjusted 
(for instance) that the gas shall be turned on. When the on-hand d 
indicates “ 24” the gas shall be turned on and lighted, and when 
the “ off-hand “e” reaches the same “24” the gas shall be turned 
off and extinguished.” It is obvious that these two cam discs, each 
of which is adjustable independently of the other, could be substi- 
tuted tor the device referred to in the 7th claim of said reissue 7947 
in connection with the clock-work and made to do precisely what 
the adjustable device there does. 

The next exhibit referred to is the patent of R. C. Taylor, 

192 ~=dated February 12, 1867, No. 61961. ‘This patent shows and 
describes a device intended to indicate the time of depart- 

ure of trains from a railroad station, to be operated by an ordinary 
clock; and the patentee states that the invention consists more 
especially in the construction and arrangement of the cam wheels 
described, whereby, by the employment of adjustable cams and of 
adjustable centres to said wheels, the indicator Cun be readily turned 
forward or backward to adapt the same to various stations on the 
route without changing the cams. The cam wheels referred to are 
shown in lig. 2 of the drawings and consist of a wheel, b, provided 
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with teeth upon its periphery, by which motion is imparted to it by 
the clock-work, and having an interior adjustable wheel, C, set in a 
recess in its side and held by set screws, which latter wheel has 
secured upon its face a series of adjustable cams so arranged that 
any number of them can be set out to operate upon a detent, while 
others of them are set back so as to permit them to pass without 
operating the detent, by which means the indicator wheel upon 
which the detent operates can be held stationary for any desired 
length of time and then made to operate at any time desired. 

‘This Taylor device therefore shows two adjustable dises, ¢ d, con- 
nected by one or more thumb screws, “/f,” and is for the purpose of 
enabling the cam wheei to be adjusted so as to automatically operate 
upon certain devices at any desired predetermined times. 

The patentee in the specification states as follows: 

“The ready adjustment of the cams enables them to be adapted 
to the difference in time with the greatest facility.” 

And again he says: 

“This arrangement of the cams is very simple, and by their 
universal adjustment I am enabled to adapt them to the difference 
in time very readily. In addition to this the making of the cam 
wheels in two parts, ¢ d, accomplishes a very important purpose, by 
enabling me to set the time forward or backward to adapt it to any 
station on the same route. For instance, if the time at any particu- 

lar station is 3.20 and the time of the train at the next station 
193 is 4.501 can adapt the same clock to the second station by 

simply turning the centre d around in the rime just one 
hour and thirty minutes, and, since the traits are regular, all the 
trains will be indicated at the second station without further 
change.” 

It is therefore obvious that the cam wheels shown and described 
in this patent can be applied in lieu of the adjustable devices re- 
ferred to in the 7th elaim of said Little reissue and made to operate 
in the same manner as the adjustable devices therein described do. 
So, too, these cam wheels could be applied to the model A and made 
to operate in place of the adjustable devices thereon. 

Referring to the next of these exhibits in order, I find it to be 
the patent of Samuel and J. D. Cope, dated February 12th, 1544, 
No. 3439, designated as “an improvement on bee-hives,” and is in 
fact time mechanism applied to the door of bee-hives in such a 
manner as to automatically close and open said doors at any pre- 
determined hour for which it may be set. In the specification of 
the patent he states that any ordinary clock-work may be used, and 
he describes an adjustable device for setting the apparatus to open 
and close at different times, which is shown more clearly in figure 
1 of the drawings, and which consists of a wheel having a series of 
96 teeth, as he says, upon its periphery and driven by a pinion 
having eight teeth. Upon the face side of this wheel there Is a 
circumferential groove, in which are placed two curved slides, B, 
each provided with a pointer or index for setting them and a set 
screw for holding each one in position when set or adjusted. As 
this wheel is made to revolve by the time mechanism or clock, the 
16—261 
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projecting set screws or pins which hold the adjustable slides as they 
come around strike the arm of a rock-shaft in the same manner as 
do the patent’s pins in the dise of the Derby time lock and in the 
same manner as do the adjustable devices or cams in the Little 
lock, this rock-shaft at its opposite end having attached to it a 
dogging lever or detent operating upon pins in a wheel or dise, H, 
upon the shaft of which disc is wound a cord carrying a weight, 
and at the end of the shaft of said wheel H is a crank connected by 

rod L to the door M of the bee-hive, so that when the 
194 detent is raised from the pin in the wheel H by the pin of 

the adjustable device striking the arm ¥ at the opposite end 
of the rock-shaft the door is closed, and at tie appointed time when 
the succeeding pin comes around and operates in the same manner 
the door is again opened, and when the door is in the closed posi- 
tion, as well as when in the open position, it is locked by the crank 
which operates it standing in a vertical position and in such a 
manner that it cannot be operated without tampering with the lock 
mechanism. 

It is obvious that this adjustable device might be applied in place 
of the adjustable device referred to in the 7th claim of said reissue 
7947, and that the same might also be applied to the model, Exhibit 
A,in lieu of the adjustable devices therein shown, and made to 
operate in substantially the same manner—that is to say, it might 
be made to dog and undog at any predetermined hours for which 


"it might be set. 


Referring now to the exhibit, letters patent granted to Wait T. 
Huntington and Henry Platts March 4th, 1862, No. 54613, I 
find it to show and describe an improvement in calendar clocks. 
The mechanism of this device is exceedingly complicated and diffi- 
cult to describe by words in a succinct manner so as to be readily 
understood; but in brief it consists in a day of the month wheel 
with an operating device and detent and a year wheel having a 
series of depressions and projections or cams upon its periphery 
and a leap-vear wheel with a series of projections, all of these parts 
being so arranged in connection with the clock mechanism as to 
“ause them to operate the cylinders upon which are marked the 
names of the months, and also the days of the month, as is required, 
to show the proper days for the months of different length, including 
the leap vear. 

This patent therefore shows and embodies the idea of an extra 
cam wheel, which comes into operation at intervals, to prevent the 
day wheel from operating, as it otherwise would. 

And the same idea is embodied in the leap-year wheei, which also 

comes into operation every fourth year, to prevent the other 
195 wheels from operating, as they otherwise would, and in that 

respect it shows the idea of the seventh-day wheel embodied 
in the Little reissue, with the difference simply that these are set 
apart to operate at different periods of time from that of Little, his 
being set to operate each Sunday or seventh day, while these, as I 
I have described, are for a longer period. 
The commission then took a recess until 4 o’clock p. m. 
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Fepruary 9ru, 1880. 


The commission met pursuant to adjournment, but, copies of 
certain papers from the Patent Office not having been received, ad- 
journed until to-morrow at 12.30 p. m. 


By consent of counsel the examination-in-chief of Mr. Dopar was 
resumed as follows: 


(By Mr. Logan:) 


Q. 62. Have you examined and do you understand inventions 
shown and described in the description of the self-illuminated clock 
taken from the transactions of the Society of Arts, vol. 45, 1827, 
London, and in the article on a new method of illuminating church 
clocks from the “ Edinburgh New Philosophical Journal,” vol. 33, 
1842, page 295, and in a book entitled “ Traite de Horlogerie,” by 
Thiout, vol. 1, page 383, together with the translation of the last- 
mentioned publication ? 

A. I have read the deseriptions of the devices referred to and I 
think I fully understand the construction and mode of operation. 


Defendant now offers in evidence certified copies of said last- 
named publications. 


(). 63. Please state whether upon comparison you find any iden- 
tity in the principle of construction and mode of operation of the 
devices shown and described in said last-named publications with 
the combination of devices shown and described in the claim of the 
said Little reissue, 7947. | ) 

A. Referring to the exhibits, I find Respondent’s Exhibit “ Illu- 

minated Clock No. 1” shows and describes a clock-work ar- 
196 ranged to automatically turn on and shut off the flow of gas 

which is used for illuminating the dial of the clock at any 
predetermined hours. This device, as shown more clearly in fig- 
ures 3 and 4 of the drawings, consists of an additional wheel at- 
tached to the clock-work driven thereby, said wheel being provided 
with a series of holes for the insertion of pins, which, as the wheel 
revolves, are made to raise and let fall the end of a weighted lever, 
which lever is connected by a rod to the lever handle of a gas-cock. 
As arranged, the gas is turned off, or very nearly off, when the end 
of the weighted lever is raised by the pin or pins of the actuating 
wheel and the gas-cock is opened and the gas turned on in full 
when the wheel has carried its pins from under the end of the 
weighted lever, permitting the latter to fall. 

As stated in the descriptive portion, the object of having a series 
of holes is for adjusting the pins,so as to make them operate the 
weighted lever and thus turn on and shut off the gas at different 
hours, as may be desired, to suit the different length of days through 
the season, and the inventor says, in reference to this point, “ By 
successively removing the pins as the days shorten and replacing 
tiem as the davs lengthen the clock is accommodated to all seasons.” 

This apparatus, in my opinion, is substantially the same as that 
covered by the 7th claim of said Little reissue—that is to say, the 
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combination of a time movement and adjustable devices for deter- 
mining the time for letting on and shutting off the gas, the appa- 
ratus in this case being applied for the purpose of operating a gas- 
cock instead of a dogging lever, and the connecting medium through 
which the gas-cock is operated is in this case, as in that of the Little 
reissue, a pivoted lever. 

Referring now to “ Respondent’s Exhibit Illuminated Clock No. 
2,” I find it to contain a description and illustration of this device 
to which I have just referred, and also of an improvement thereon, 
and the improvement consists in the use of two bent levers in con- 
nection with the same kind of a wheel provided with a series of 
holes extending entirely around it, into which pins are to be inserted 

so as to operate upon these levers as the clock-work causes 
197 the wheel to revolve. The object of this improvement, as 

stated by the inventor, is to accomplish the same result as was 
accomplished by the one previously described, and to do it with less 
friction, and on this point he says: “ The friction is so very small 
that an ounce weight placed at the extreme end of either lever is 
sufficient to shift the stop-cock, and the time which elapses from the 
first contact with the lever until it has performed its office is only 
ten minutes, so that the friction on the clock only extends over 20 
minutes during the 24 hours.” 

In reference to the adjustment by which the length of time be- 
tween the turning on and turning off of the gas the inventor says: 
“As the day lengthens the pins are gradually removed from each 
other to allow them to act at shorter intervals, and brought nearer 
as darkness increases. Thus on the longest day the pins are at their 
meximum distance, so that the interval between their acting is only 
three hours, while on the shortest day they are at their minimum, 
and the interval is sixteen hours. The altering of these pins gives 
very little trouble, as one has only to be changed to the next hole 
every fortnight.” In this device I find substantially the same com- 
bination as that described in the seventh claim of the said Little 
reissue, it being understood that in both these devices a single clock 
movement is used instead of two. 

Referring now to Respondent’s Exhibit Horlogerie, by Thiout, I 
find it to show and describe an attachment, to be used in con- 
nection with the clock, by which the alarm can be set to ring 
at any desired or predetermined time. The operative parts of this 
device consist of two notched dises, with a double-armed detent, one 
arm resting upon the periphery of one dise and the other arm upon 
the periphery of the other dise, so that this detent cannot operate 
until the notches in the two dises have been brought into conjunc- 
tion, and these two dises are made adjustable, so that the notches can 
be set further apart or nearer together, as may be desired, and thus 
to lengthen or shorten the time when the alarm is to be sounded. 
In all three of these devices when the adjustable operating parts are 

once set they will continue to operate daily at the same time 
198 or intervals in the same manner as will the Little time lock 

if it be left unchanged after having been once set or ad- 
justed. 


eS ie 


| | a 


BERKSHIRE N. B. ET AL. VS. YALE LOCK M. CO. ET AL. 125 


(It is stipulated by the parties that either may introduce into evi- 
dence printed Patent Office copies of any patents they may elect to 
offer, which shall be received with the same effect as if the same were 
certified.) 


199 Fresruary 10, 1880. 


The commission met pursuant to adjournment. 
Present: Mr. Logan, counsel for defendant, and Edmund Wet- 
more, counsel for complainants. 


Cross-examination of W. C. DopaeE. 
(By Mr. WetMore:) 


(). 64. You are a counselor-at-law, | believe, Mr. Dodge? 

A. I do not practice, with the exception of appeals from the 
Patent Office here, and that very seldom. 

Q. 65. You are not, I presume, counsel in this case? 

A. I am not, and in no way, shape, or manner interested. 

Q. 66. Does not the original Little patent show, in the drawing 
thereof, independent multiple bolt-work as one member of an entire 
combination forming the whole fastening device for the safe or 
vault shown in the drawing? 

A. It shows a set of bolts the same as in the reissue. 

Patent 146,832, June 27, 1874, is now offered in evidence. 


Q. 67. Does not the time mechanism shown in the drawing of 
the original Little patent,when operating as described in the de- 
scriptive part of the specification of the original Little patent, both 
dog and release the bolt-work at predetermined times? 

A. The time mechanism, if construed to include the adjustable 
devices referred to in the patent, does operate the dogging lever and 
both dog and undog the bolt-work at predetermined times. 

Q. 68. That is, both in the original and reissued Little patents 
the time movement or mechanisms, if that term is confined simply 
to the clock-work, sets in operation, does it not, a train of mechan- 
ism which mechanically operates to dog and release the bolt-work ? 

A. I believe that is correct. 

200 Q. 69. What do you understand by the two adjustable de- 

vices shown in the seventh claim? And I ask now in [an] 
explanation of that part of your answer to the 6th direct interroga- 
tory in which you state as follows: “In the seventh claim of the 
reissue one of the elements mentioned is two adjustable devices, 
whereas, as a matter of fact, one of them is adjustable in relation to 
the other.” 

A. I understand by the term “two adjustable devices” the cam 
wheels B and C, shown in figures 7 and 6 of the reissued patent, 
and those two cams, when locked together as described in the patent, 
work and operate as one device. 

(). 70. When they are leosened for the purpose of altering their 
relative positions they are then adjusted relatively to each other, are 
they not, before they are again secured together? 
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A. As I understand it, the wheel B is adjusted in relation to the 
wheel C, which latter is fast upon its arbor, being secured thereto by 
the feather or projection }, shown in figure 6 of the reissued draw- 
ing and in figure 4 of the original. 

Q. 71. And does not the original Little patent show the same 
adjustable device ? 

A. It does. 

(). 72. You state, in answer to the 7th direct interrogatory, refer- 
ring to the claims of the reissued patent,“ If they are to be construed 
as they read, it would make the patent broader than the original 
invention.” Do you mean that if they are construed, referring 
particularly to the first and seventh claims, by reference to the words 
“substantially as described ” or substantially as set forth, contained 
in those claims and the rest of the specifications, that they describe 
any different combination of mechanism than is shown in the 
drawings of the original patent? 

A. What I mean to say is that the language used in the first claim 
is broad enough to include other and different devices from those 
shown and described in the patent, and the words “substantially as 
described,” at the end of the first claim, as I understand them, refer 

to the mode of operation, and not to the devices, for it says 
201 “automatically both dogging and releasing the bolt-work at 

predetermined; times, substantially as described.” I under- 
stand that to mean in the manner substantially as described, not by 
the particular devices described ; so that the term “ substantially as 
described” does not limit it to the particular devices shown and 
described in this patent; and in the seventh claim the words “ two 
adjustable deviees ” I understand to be broad enough to include any 
two adjustable devices which are capable of operating to produce 
the result in substantially the manner that the two therein referred 
to do, and not that it is necessarily limited to the particular adjust- 
able devices shown and described in the patent. 

Q. 73. Then do you understand that in the first claim the words 
“substantially as deseribed,” occurring after the comma before them 
and being the final words of the claim, qualify only the words pre- 
ceding them—‘ automatically both dogging and releasing the bolt- 
work at predetermined times ’’—and do not qualify preceding words 
of the claim ? 

A. No; not necessarily. They may be held to qualify the com- 
bination, but the combination must be substantially such as de- 
scribed, as well as the mode of operation. 

(). 74. Could the combination be substantially as described unless 
the elements enumerated in the claim were substantially the same 
as therein described ? 

A. A combination of elements may be substantially the same 
and yet the devices or elements, separately considered, be very dif- 
ferent. For instance, there may be a great variety of devices which 
are capable of performing the same operation as the adjustable de- 
Vices in this case and yet be very different devices in themselves. 

Q. 75. Then, referring to the first claim, do you understand that 
the independent multiple bolt-work, the time mechanism, and the 
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locking or dogging mechanism of the time lock refer to any other — 
independent multiple bolt-work or any other time mechanism or 
any other locking or dogging mechanism of a time lock than the 
independent multiple bolt-work, the time mechanism, and the lock- 
ing or dogging mechanism of the time lock which has been pre- 
viously described in the specification and shown in the drawing, or 
instrumentalities which are substantially the same as those so de- 
scribed ? 
202 A. I do not think the claim ought to be construed to mean 
or refer to any other than those shown and described in the 
patent or their known equivalents, but I think the language used 
was intended to be broad enough to include other devices than 
those shown and described. 

(). 76. And what the proper construction is to be is a matter of 
law for the court, is it not? 

A. It is, undoubtedly. 

(). 77. Assuming that the combination of instrumentalities set 
forth in the seventh claim do not of themselves constitute the com- 
bination for accomplishing the result of fastening a door, do not the 
instrumentalities mentioned in the said claim co-operate together to | 
produce a result, to wit, that they operate as a part of a train of 
mechanism, the result of which train of mechanism is to lock and 
unlock a safe or vault. 

A. The devices mentioned in the seventh claim are the time move- 
meuts and two adjustable devices simply. Now, those two devices, 
operating together, produce no result whatever except the revolution 
of a dial in space, but when combined with the other parts—that is 
to say, with the dogging lever and the rock-shaft which operates the 
dogging lever and they with the bolt-work—then these two devices, 
the time movements and the adjustable devices, do co-operate with 
the other parts to dog and undog the bolt-work. 

(). 78. And the time movements and the two adjustable devices, 
combined and operated as described in that claim, do produce the 
result, which you have just mentioned, of making the adjustable 
devices revolve in space if nothing else is brought in contact with 
them ? 

A. Yes; they do that. 

Q. 79. What do you understand by the words “dog” and “re- 
lease,” applied to fastening devices generally ? 

A. I understand that “to dog” means to place an obstruction in 
the way of the movement of the bolts or bolt-work so that it cannot 
be moved so long as the obstruction remains there, and I understand 
the word “ released,” as there used, to mean to release the bolt-work 

by removing the obstruction or undogging It. 
203 Q. 80. If an instrumentality which has no power of resist- 
ance lies in the pathway of a moving bolt would you deem 
such an instrumentality a dogging instrumentality ? 

A. I should not, because it would not dog the bolt-work or hold 
it or prevent its being moved. 

Q. 81. Then when the pivoted dog or lever in the defendant's 
lock, marked C in the drawing, is left so that the retraction of the 
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bolt itself pushes it out of the way or permits it to fall, do you 
think, when in that condition, it can properly be said to exert a 
dogging operation on the bolt? 

A. No; not when it is free to drop out of the way as soon as an 
effort is made to move the bolt-work. It is just the same in that 
respect at such time as 1s the dogging lever in the Little lock when 
it is permitted to drop out of the way of the bolt-work. Neither of 
them then exert any dogging influence. 

(). 82. And if the time movement, the adjustable devices, and the 
pivoted hook lever E of the defendant’s lock were removed, would 
the pivoted dogging lever C ever exert either a dogging or releasing 
inflnence upon the bolt-work ? 

- A. In that case it would have no effect whatever upon the bolt- 
work ? 

Q. 83. And when, then, in the defendant’s lock the door is closed 
and bolts thrown, the parts being properly adjusted and operating, 
does not the time movement cause to rotate the adjustable devices 
which oscillate a pivoted lever, which lever in turn, by moving 
under or away from a stop or metallic dog or obstruction, and 
either holds said dog or obstruction in the way of the bolt-work 
so that the latter cannot be retracted or releases it so that the 
bolt-work can be freely thrown back ? 

A. No; that is not a correct statement, as I understand it. The 
fact is that in defendant’s time lock the hook lever E is thrown 
forward by a spring, when one of the hands or “ adjustable de- 
vices,’ as you term them, comes around and releases said hook lever 
by tripping a dog or detent out of operation, the spring causing the 

hook lever to then engage with the locking bolt or lever C, 
204. and when the other hand or adjustable device comes around 

at the time for which it was set it operates directly upon the 
hook lever E to disconnect it from the dogging lever C. That is 
the manner in which the parts in defendant’s time lock operate. 
When the hook lever E is connected to the dogging lever C, then 
the latter is held in the dogging position and prevents the bolt-work 
from being retracted, and when the second hand or adjustable de- 
vice operates upon the hook lever E to disconnect from the dog- 
ging lever C, it then leaves such lever in such a position that it no 
longer offers any resistance to the retraction of the bolt-work. The 
dogging and undogging of the lever C is effected by means of the 
time mechanism the same as is the case in all time locks. | 

Q. 84. Do not the two adjustable devices in the defendant’s lock 
determine the times when the bolt-work is locked, so that it cannot 
be opened or unlocked, so that it is free to be retracted ? 

A. They do, through the instrumentalities which I have just 
named. It is, however, necessary, in order that it shall operate 
upon the dogging lever to lock and unlock it, that it, the dogging 
lever, shall tirst have been thrown into position by the movement 
of the bolt-work, which is effected by the hand of the operator from 
the exterior. 

Q. 85. Would not the defendant’s lock be a complete and oper- 
ative mechanism as a means for keeping the bolt-work in its locked 
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position and releasing it at any predetermined time without the 
means by which the clock-work, if it stops, can be disconnected in 
its dogging action upon the locking bolt so that — the secret-com- 
bination lock with its connections were entirely removed the whole 
mechanism would remain in other respects unchanged ? 

A. If the secret combination and its connections with the time 
lock were removed, the time lock would perform its functions the 
same as when they were present, so long as it continued to run, but 
if it stopped there would be no means of starting it or of disconnect- 
ing it from the dogging bolt C, and consequently the safe could 

not be opened without breaking it open. 
205 (). 86. And the same is true of the Little patent, is it not, 
if both the time movements should stop ? 

A. It is, and so of nearly all other time locks, and so I under- 
stand the sole object of putting two or more time movements in 
these time locks 1s to prevent the possibility or probabiilty of such 
an occurrence. 

(). 87. So that in the Little lock, when two time movements are 
employed, both operating to revolve the dial, the only security the 
two have over the one is the greater improbability that both time 
movements will stop running, is it not? 

A. It is. 

Q. 88. And the only difference between the use of a single time 
movement in the Little patent and a duplication of time movement 
would be that in the latter case the probability of accidental stop- 
page would be correspondingly diminished ? 

A. That is correct, as | understand it. 

Q. 89. In either case the mechanism would operate in substan- 
tially the same manner? 

A. It would. With simply that movement there would bea greater 
liability in one case than in the other of stoppage, assuming, of 
course, that one time mechanism would have sufficient power to ro- 
tute the dials with the arm of the rock-shaft resting thereon. 

Q. 90. And if the secret combination and its connection were re- 
moved from the defendant’s lock would not the defendant’s lock in 
that condition accomplish the same result that is accomplished by 
the Little lock, with the difference that, having then but one time- 
lock movement instead of two, it would be liable to the greater 
probability you have mentioned of a lockout in consequence of the 
stoppage. of the time movement ” 

A. No; because in the Little time lock the dog which locks or 
unlocks the bolt-work is itself moved into and out of position by the 
operation of the time mechanism, whereas In the defendant's lock 
the dogging bolt is not moved into position or out of position by 
the time mechanism, but by the. movement of the bolt-work. In 
the Little lock this movement is effected by instrumentalities oper- 

ating automatically upon the interior of the safe, whereas in 
206  defendant’s lock it is operated by instrumentalities which do 

not operate automatically, but at the will of the operator, 
from the exterior of the safe. 

Q. 9]. Is it not true that in the defendant’s lock the securing and 
17—261 
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releasing of the dog which holds the bolt-works locked is performed 
by instrumentalities working automatically within the safe, al- 
though the actual oscillation of the dog when it is released and the 
bringing it into its position to be secured is in the said defendant’s 
lock performed by means of a hook at the end of the bolt-work ? 

A. It is true, as I have before explained, that the vibrating hook 
lever E, which holds the locking dog in position, is operated auto- 
matically from the interior of the safe, but it will not do that until 
after the locking dog has first been thrown into the proper position 
by the movement of the bolt-work from the exterior, and without 
this latter movement the time mechanism and its hook lever E 


would have no effect whatever upon the bolt-work or upon the lock- 


ing dog ©. 

(J. 92. Is the adjustable device of the Little patent properly an 
adjustable device consisting of operating pieces of mechanism, to 
wit, two dises ? 

A. It is described in the patent, and I think properly, as a rotat- 
ing dial composed of two cam dises, or dises with projections upon 
their periphery, one of which is made adjustable in relation to each 
other; it operates as a single device, and he so states in the specifica- 
tion. It is what is known in mechanics as an adjustable cam or ad- 
justable cam wheel. 

(. 93. And the effect of the cam is, is it not, that the distance be- 
tween the two points termed in the patent “the dog actuating 
points” is adjustable, so that the time for locking and the time for 
unlocking may be adjusted at different intervals? 

A. As constructed, only one of those points can be adjusted by 
the adjustment of the movable discs ; the other one,as I understand 
it, is adjusted hy moving the arbor which carries the dise. 

Q. 94. When so adjusted may they not properly be said to be ad- 
justed relatively to each other ? 

A. They may, as I understand it. 
207 Q. 95. Do you think that if the locking device were made 
like that described in the Little patent in every particular ex- 
cept that one time movement should be omitted such a device would 
not show substantially the invention described and set forth in Lit- 
tle’s patent ? 

A. It would, except that it would of course be subject to greater 
liability of stoppage, and the language used in the seventh claim in- 
cludes, as I understand it, the two time movements, and therefore if 
one were omitted it would not, in my opinion, be the device named 
in the seventh claim, and although the two time movements are not 
specifically mentioned in the first claim the whole description of the 
patent presupposes that two are to be used. 

Q. 96. Do you understand the term “time mechanism,” as used 
in the other claims of the patent than the seventh, refers to the same 
thing that is described in the seventh claim by the words “time 
movements ? ” 

A. I think they should in order to make the patent consistent 
both with what is shown and what is described therein. Where it 
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says “ the time mechanism ” I understand it to mean the time mechan- 
ism shown and described or its known equivalent. 

(). 97. The secret combination shown in defendant’s lock, intended 
to operate to disconnect the time mechanism in case of accidental 
stoppage, does not work automatically, does it? 

A. It does not; but,as I have before stated, is operated through 
the arbor of the combination lock’from the exterior. 

Q. 98. And you do not, if I understand you, consider it the equiva- 
lent for either of the time mechanisms in the Little patent ? 

A. No; I do not consider it as the proper equivalent of that, be- 
cause it will not do what the second time movement in the Little 
patent will do and is intended to do, but does something else. 

(). 99. Referring to the Derby patent, are not the bolt-works in 
that patent hung off their center so that when left free they will 

swing into the unlatched position ? 
208 A. They are so shown and described ; but it also says that 
the axis may be set at the center if desired. The object is, 
however, in this patent to so arrange the bolt-work that it will au- 
tomatically swing out of the locked position when released from the 
action of the locking dog by the timer. 

(). 100. In the model, Defendant’s Exhibit A, are not the bolt- 
works hung so that when released they spring into the latched posi- 
tion just the reverse? 

A. On examining the model, Exhibit A, | find that the bolts are 
so pivoted as that their tendency is to swing into instead of out of 
the locked position as the door is there hung. If the door should be 
hung on its opposite edge, then the tendency of the bolts would be 
to swing out of the locked position; but that makes no practical 
difference in the operation of the door, inasmuch as the door bolts 
are free to be moved by the hand as soon as released from the dog- 
ging operation. 

(. 101. I read from the specification of the Derby patent as fol- 
lows: “The nature of my invention consists in securing to the in- 
side of the door a bar or series of bars or cross-bars so arranged as 
to revolve on one common centre, which is fastened in the door in 
such a way as to permit a handle or knob being attached to it on 
the outside of the door to latch the bars when the door is closed.” 
Is not the operation of the device described in the Derby patent sub- 
stantially as follows? ‘“ Cross-bars are hung so as to unlatch auto- 
matically by their own weight or some equivalent operating «levice. 
When the door is closed the cross-bars are turned by the hand in a 
latched position, and a spring latch or lever then springs into lock- 
ing position, holding the bars against their tendency to turn by their 
own weight or otherwise into the unlatched position; then, when, by 
the revolution of the time movement, the spring latch is tripped, the 
cross-bars automatically fall into the unlatched position and the 
door is entirely free.” 

A. That is, as I understand it, a correct statement of the construc- 
tion of the door described in the Derby patent. . 

(2. 102. Suppose that no alteration was made in the Derby 
209 lock, but it was constructed so that when the cross-bars were 
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left free to swing and automatically by their own weight fall 
into the unlatched position, in that case would it be possible to ar- 
range the mechanism so that it should automatically be locked and 
unlocked by the operation of the time movement? 

A. In the eas supposed the bolt-work would be locked automati- 
cally by throwing it into position, as the dogging lever has a spring 
which would cause it to engage on the bolt-work and lock it. Then 
at the proper time the time mechanism would operate to release said 
dogging bolt from its contact with the bolt-work; the bolt-work 
would automatically swing out of position or become unlocked. 

Q. 103. But in the case you have last mentioned it Is not auto- 
matically locked except by the turning of the handle of the bolt- 
work ? 

A. As I stated, it is automatically locked by the dogging lever 
when the bolt-work is thrown into position, and, closing the safe 
through the operation of the spring, it operates upon the dogging 
lever. It would also do it as show: the patent if the spring was 
not there, because the dogging lever is so arranged it would operate 
to lock w lit n the bolts were elosedd. 

Q. 104. But after the dogging lever had once been tripped, in case 
the door was left to swing free, it could not be shut again, could it, 
unless Dy the operation of external force through the inside? 

A. The door, as I understand it, does not spring open, but the 
bolts themselves swing into the unlocked position, and when that 
has once taken place,then they would not again be thrown into the 
locked or dogged position without applying force from the exterior— 
that. Is Supposing, of COUTSEe, that the bolt-work 1s sO hung as to auto- 
mnatically swing out of the locking position 

(). 105. Would you considera revolving guard disk, such as shown 
in the Rutherford patent, operating, as therein described, to dog or 
release a sliding bolt thrown bya key and having a hinged tail piece, 
il practically etlicient or suitable device for dogging and releasing 
the ordinary multiple boit-works of a safe, such as are referred to 

and shown In the little patent ? ; 
210 A. I should, if properly constructed. I see no reason why 
it would not be; but there 1s no necessity of using the key 


lock in that Case, because the re volving dise itself could be made to 


dog the bolt-work without the intervention of the key lock just as 
well by simply adding the hinged tail piece to the stump of the or- 


dinary multiple bolt-work and having it bear directly against the 
revolving guard dise. 

(). 106. In that ease would nota force brought to bear against the 
bolt-works to throw them back from the outside be transmitted di- 
rectly to the dise and stop the time movement ? 

A. ‘The torce applied would in that ease be brought to bear upon 
the dise, and if held a sufficient length of time might stop certain 
kinds of time movements; but there are other and well-known kinds 
which would take up the movement and go on as soon as the dise 
was released from the pressure. Moreover, if the lock bolt were used 
In connection with the rotating dise 1t eould readily be applied, as 
is ordinarily done on safes at the present time, in such a manner that 
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the pressure of the bolt-work against the leck bolt would not be 
transmitted at all to the rotating dise by simply placing the lock- 
bolt at right angles to the stump of the bolt-work, and to render it 
more secure to locate directly behind the bolt, at the point where the 
stump would bear against it, a stud, as is often done in safes, so that 
the pressure would be transmitted to the stud and thus prevent the 
lock from being displaced. 

Q. 107. In the Rutherford patent do you find any oscillating lever 
intermediate between the time movement and an oscillating dog, 
which latter dog, by moving into and out of a dogging position alter- 
nately, dogs or releases either the bolt of a lock or the bolt-work of 
the door? 

The Rutherford patent shows and describes several different 
forms of applying the invention, and in the second sheet of the draw- 
ings there is shown aud described an oscillating dogging lever which 
automatically drops into position when the safe door is locked and 

is automatically thrown ont of position by the time movement 
211 soas to undog the lock bolt at the time for which the time 

mechanism may have been set. I do not understand Ruth- 
erford as being limited to the special devices shown in the drawings, 
as he states in his specification any form of bolt-work or fastening 
may be used, either with or without a key lock. 

(). 108. What information did the statement you have last re- 
ferred to convey to any mechanic at the time of Rutherford’s patent 
that he would not have possessed by reading said patent without the 
said statement in it, and does the said statement contain any hint 
or suggestion as to the manner in which the possible application 
which he states can be made? 

A. I understand the said statement as simply being equivalent to 
saving that there might be used in connection with his invention 
any of the styles or torms of bolt-work and locks then known to the 
art. It conveys no specific information, but was a suggestion to any 
person reading it that there were other forms known which might 
be used in connection with his invention, it being presumed 
that those skilled im the art were pussessed of the knowledge of the 
existence of those others and the manner of applying them. I do 
not understand it as having any legal effect beyond what the patent 
would have had if those words had not been included. 

(). 109. And you do not understand, do you, that the Rutherford 
patent describes the same combination of instrumentalities and the 
same mode of operation either that is set forth and described in the 
tirst and seventh claims of the Little patent or that is shown in the 
defendant’s lock ? 

A. Il understand the Rutherford patent as showing substantially 
the combination of instrumentalities enumerated In the first claim 
of the Little reissue, with the explanation that bolt-work and lock 
boit are synonymous, for it shows the combination of bolt-work or 
a lock bolt with time mechanism and a locking or dogging mechan- 
ism, Which may both automatically dog and undog the bolt at pre- 
de termined times. In saving this 1 am considering the langu uage 
used in the first claim of the Little reissue in its broad sense and 
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not as being limited to the specific devices shown and de- 
212 ~—s scribed in the patent; and, as regards the seventh claim of 

the said reissue, I find in the Rutherford lock a combination 
of the same instrumentalities—that is to say, of two time movements 
and an adjustable device, which, as arranged in the Rutheriord pat- 
ent, determines the time of unlocking, but which, by simply enlarg- 
ing the slot, may be made to determine the time of both locking and 


unlocking: 


and the means of adjustment of this dogging device 


is by a slot and set screw, the same as is used for adjusting the 
device in the Little time mechanism. 

(). 110. Without taking the language of the claims quoted in the 
broad sense, but construing them as referring to the specific devices 
set forth and deseribed in the Little patent or their equivalents, do 
you find that the combination of such devices so understood Is as 
set forth and described in the Rutherford patent ? 

A. Assuming, as the question does, that the language used in the 
first claim of the said Little reissue is to be construed as referring 
to the specific devices shown and described in the patent, then I do 
uot find the same combination of devices in the Rutherford patent. 
As to the seventh claim of the said Little reissue, and if it is to be 
construed as being limited to the particular adjustable devices shown 
in the patent, then I do not find in the Rutherford patent the com- 
bination set forth in the said seventh claim; but if it is to be con- 
strued as conveying broadly the idea of the two time movements 
and an adjustable device to determine the time of unlocking, then I 
do find that shown and described in the Rutherford patent. The 
adjustable device in the Rutherford patent consists, first, of the 
wheel driven by the clock-work and in the dise which is made ads 
justable in relation to said wheel, and said wheel, as I understand, 
is also adjustable in relation to the propelling wheels, as is custom- 
ary in clock-work generally, although I do not know that anything 
is said specifically on that subject with reference to that matter. IL 
understand the Rutherford patent to say that he may use any kind 
of clock or time mechanism. 

(). 111. Ils there any way shown or described in the Ruth- 

213 ~~ erford patent by which the time of locking and the time of 

unlocking may be adjusted at any desired period relatively 

to each other, so that, for example, the mechanism could be set so 

that it would be locked at two o’clock and unlocked at three, four, 
or five o’clock, as the operator might desire ? 

A. Yes, sir; clearly. The Rutherford apparatus, as shown and 
described in the patent, was capable of being locked at any time, 
and it could be so set or adjusted as to unlock at any subsequent 


time desired. 


Q. 112. How would it be set, referring to figure 1, so as to lock at 
any given hour? , 

A. It is locked by the act of throwing the bolt or bolt-work, the 
dogging disc having been previously set before the door was closed, 
and as the time mechanism rotates the said dogging disc at the 


appointed time it would cease its dogging operation upon the lock 


——— 
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bolt, which could then be thrown back or unlocked by the use of 
the key. | 

Q. 113. Could the device shown in Fig. 1 of the Rutherford patent 
operate so that after the door was closed and the bolt thrown it would 
be alternately dogged and released by the revolution of the guard 
dise and those periods of dogging and releasing adjusted at the will 
of the operator without throwing the bolt of the lock ; or, as there 
constructed, would the unlocking period and the locking period 
remain fixed with reference to each other? 

A. The device represented in Fig. 1 of the Rutherford patent, 
when the bolt was thrown, would automatically dog it, and at the 
time for which it is set it would automatically cease its dogging 
operation upon the bolt, and the period of time intervening between 
the dogging and undogging periods would depend entirely upon 
and could be varied by the setting of the dogging dise previous to 
the closing of the door. For instance, it was intended to dog the 
bolt as soon as the door is closed and locked, and then at any desired 
hour thereafter for which the time mechanism might be set it would 
antomatically undog the bolt, and the period of time between the 
dogging and undogging is variable and at the option of the person 

setting it. 
214 (). 114. If the bolt of the Rutherford were thrown into the 

locked position and the guard wheel left to revolve would not 
the period between the dogging operation of the dise and its un- 
dogging operation be thereafter fixed so that although it might be 
set so that after it was locked the first time it would remain dogged 
during any determined period until the undogging part of the dise 
came around, yet if it was undisturbed thereafter the dogging and 
undogging periods would follow each other at regular intervals and 
without change ? 

A. That is correct, as I understand the Rutherford device. That 
is the way it is intended to operate; and that is true also of the 
Little and all of those other time locks, that after the adjustable 
parts had been once set or adjusted they will operate at regular in- 
tervals to dog and undog. The whole object of the adjustment in all 
of these time locks is to have the means of changing the time when 
they shall either dog or undog. 

Q. 115. As the guard wheel in Fig. 1 of the Rutherford patent is 
shown does there any device exist by which, while the time move- 


‘ment is revolving, the bolt remains undogged for more than the few 


seconds or minutes, more or less, that the notch might be directly 
behind the tail piece ? 

A. In the Rutherford device, a8 shown in Fig. 1, the bolt remains 
undogged for any length of time, although the clock mechanism be 
revolving, until the bolt of the lock is thrown or locked. After 
that is done the dogging device continues to dog it until the recess 
into which the end of the bolt recedes is brought around opposite to 
the end of the bolt, which may be a longer or shorter time, accord- 
ing as it is set. 

(). 116. But after the recess is brought around to the end of the 


ror” 


bolt it comes around opposite the stop “ N 


136 YALE L. M. CO. ET AL. VS. BERKSHIRE N. B. ET AL. AND 


A. It does, and stops the clock. 
(). 117. And then, as that lock is constructed, after it Is once set 
and the lock bolt thrown and the time mechanism started, it 
remains dogged continuously until the time mechanism stops, does 
it not? 
A. It does, but the bolt need not be thrown when the door 
215 is closed and the time mechanism started. It may be left 
for an indefinite time thereafter and then thrown, and will 
then be dogged until the hour arrives at which it was set for un- 
dogging. In that respect it is the same as Little’s, except that in 
Little’s the dogging bolt is thrown into position by the time mechan- 
ism, whereas in this, the Rutherford, it is thrown into position by 
the key operated by the person outside, and in both at the appointed 
hour the dogging operation ceases, and when it ceases in the Little 
the door is absolutely unfastened, there being no other lock or de- 
vice for holding it fast, while in the Rutherford the door is still held 
by the key lock. 

Q. 118. But when the dogging operation ceases in the. Little the 
time movement continues, it is left undogged for any determined 
period and then automatically dogs the lock again, does it not, in- 
stead of stopping as it does in the Rutherford? — . 

A. That is, as | understand the operation in the Little device, 
that the time movement goes on continuously, thereby causing the 
cums to operate as they came around upon the dogging lever, and 
to dog and undog at fixed intervals. 

(2. 119. Referring again to the first and seventh claims of the 
Little patent and construing those claims to refer to the particular 
devices and instrumentalities set forth and described in the patent 
or their equivalents, do you find in the patent of Bayly, November 
16, 1858, No. 22057, the same combination of instrumentalities and 
operating in the same way as is described and set forth in said first 
and seventh claims of the Little patent ? 

A. With the limitation mentioned in the question, I answer “ no.” 

(. 120. And the same is true, is it not, of the Hollen patent, in 
which the dogging vr releasing of the bolt of the lock was made by 
an elastic lever, one end of which engages with a sliding hammer- 
shaped dog, which operates to dog and release the said bolt? 

A. If the language used in the first and seventh claims of the 
Little reissue is to be construed as being ‘imited to the specific de- 
vices shown and described in the patent, then I do not find in any 

of these devices the combination shown in the first claim and 
216 =I do not find in the Hollen patent the combination of specifie 
devices set forth in said first and seventh claims. 

Q. 121. Referring to the Herzberg patent, of April 16, 1872, No. 
125,679, in what manner, as you understand it, does the shaft “A” 
operate to turn the gas-cock ” 

A. In the Herzberg patent the shaft “i” is a rock-shaft having 
two arms, the same in its general form of construction as the rock- 
shaft in the Little time lock; one of these arms has a segmental 
rack upon its end, which engages with the pinion upon the gas-cock, 
and the shaft carries also a coiled spring which tends to throw it in 
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one direction. The upposite end of the shaft has its end bent in the 
form of a crank to bear upon the periphery of the cam dise which 
is rotated by the clock mechanism, and this cam dise is composed 
of two dises connected by a set screw and slot in such a manner that 
they can be adjusted relatively to one another in precisely the same 
manner as the adjustable devices of the Little time lock. 

Now, as said carn dises are made to revolve by the time mechan- 


_ism the cam portion bearing upon the crank arm of the shaft “h” 


moves the shaft, and through the medium of its opposite arm turns 
the gas-cock in one direction, and as the cam discs revolve until the 
cut-away portion come opposite the crank arm it drops down upon 
the periphery of the cut-away portion, thereby operating the cock 
in the opposite direction, and thus, as the clock-work continues to 
run, the cam dise continually revolving as in the Little time lock, 
the crank arm of the rock-shaft “h” is operated upon and at reg- 
ular intervals so as to move the gas-cock first in one and then In 
an op posite direction, thereby turning on and turning off the gas. 

(). 122. Is the shaft “ h,” with its arm “ m,” coiled spring “l,” and 
cog seginent. ‘ tng suitable, as there represented, without alteration 
or adaptation, to operate an oscillating dog for the purpose of bring- 
ing said dog into and out of position to a set of bolt-works? 

I think it is, clearly. 1: ‘he crank arm were placed above 
instead of below the cam disc, as in the Little device, the spring 
would not be needed, as it would oscillate by gravity the same as 
does his. 

Q. 123. Wouldn’t it be necessary in rr at case to substitute some- 

thing for the toothed segment “j”? 
217 A. No; the end of the tooth ceael would bear against 
the under side of his dogging lever just the same as the arm 
in his device now does. There would need to be no change what- 
ever. This device could be taken out and put in his and made to 
operate the same as his does. 

Q. 124. In that case what would you take “j” as the substitute for 
in the Little patent combination ? 

A. For the arm T, which serves to raise and lower the pivoted 
dogging lever, as show n in Fig. 5 of the Little reissue, which arm T 
is connected to that end of his rock-shaft which is opposite to the 
arm R, that bears upon the cam disc, as shown in plan in Fig. 3 of 
the Little reissue. In Fig. 5 of said reissue the arm T is shown as 
separated or detached from the rock-shaft, as the rock-shaft and all 
the mechanism are omitted from that figure, and only so much of 
the arm TT is shown as is necessary to show how it bears against the 
dogging-lever F in order to raise it and throw it into the locked 
position when moved by the cam disc of the time mechanism. 

Even the angle at which the arms “m” and “7” are set on the 
rock-shaft “h” of the Herzberg device are pea identical with 
those of the arms R and T of the rock-shaft in the Little device, so 
that the one might be substituted for the other without any material 
alteration. 

Q. 125. In the Herzberg device the arm “j” is toothed and 
adapted for engaging with cog-wheel “&” for the purpose of giving 
18--—261 
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that cog-wheel motion in opposite directions, and in the Little patent 
the rock-shaft has an arm, T, adapted and intended to operate a 
pivoted dog, the one being intended as a means for regulating the 
gas-cock and the other being intended as a means for dogging and 
undogging the bolt-work of the door. ‘That difference, | suppose, 
you find between them ? 

A. The purpose for which the two devices are represented as being 
used are as stated in the question, but itis equally true that the arm 
“7” of the Herzberg device, without removing the teeth therefrom, 
or whether they be present or not, is just as capable of moving the 
dogging lever of the Little device as is the arm T of the Little de- 

vice. 
218 (). 126. If understand you correctly, the patent of S. Shep- 
herd, dated November 2, 1869, does not show the combina- 
tion recited in the 7th claim of the Little reissue, but shows adjust- 
able cam discs or dial for ‘the purpose of throwing in and out of 
operation certain parts of machinery at predetermined periods of 
time. 

A. That is as I understand the Shepherd patent, which was only 
referred to as showing the two adjustable time discs for timing the 
movements of certain parts. 


Without concluding the cross-examination of the witness, ad- 
journed until to-morrow morning at 9 a. m. 
JAS. O. CLEPHANE, 


Special Lxaminer. 


219 FEBRUARY 11, 1880. 


Commission met pursuant to adjournment. 
Present: Counsel on either side. 


Cross-examination of Mr. DopGE was then resumed, as follows: 
(By Mr. WetMore:) 


(. 127. Referring to the alleged difference between the original 
and the reissued patent of James Sargent in suit, the drawings 
referred to in the original and reissue are substantially identical, 
are they not, showing the same mechanism and the same parts? 

A. The drawings are identical—that is tosay,in both the original 
and the reissue they show the same devices. 

(). 128. And by reference to the written part of the specification 
of both patents both clearly show the compound locking device to 
which they relate as applied to a safe or vault door, do they not? 

A. They do. 

Q. 129. And both clearly show the bolt-work for securing the 
said door, the said bolt-work being substantially the same in both ? 
I refer by the term “ bolt-work” to the bolts which are operated by 
the knob or handle from the exterior of the door. 

A. The bolt-work shown and described in the original and reissue 
is the same. 

(). 180. And both show and describe as an element of one or more 
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of the combinations of parts included in the maximum «a cembina- 
tion or key lock controllable mechanically for the purpose of being 
locked or unlocked from the exterior of the vault, referring by that 
to the locking place below the time lock in the drawing of figure 1, 
and which in both positions is represented as a combination lock 
controllable exteriorly and by the ordinary combination-lock 
spindle? 

A. Both the original and reissue do show a combination lock as 

one of the elements or instrumentalities used for securing the 
220 bolt-work. No key lock is shown, but the specifications of 
both speak of the combination and kev lock as synonymous. 

Q. 151. And the specification of both patents also describes as 
another member of the combination a time lock, so called, which is 
controllable from the exterior, said time lock being the same in 
both patents? 7 

A. That is correct, as I understand it. 

().132. And the combination of members that I have enumerated 
is described alike in both patents, is it not, as having the character- 
istics that both of said locks are arranged against or connect with 
the said bolt-work of the safe or vault door; that the time lock is 
so constructed as to be automatically unlocked by the operation 
of its time movement; that both of said locks are to be inde- 
pendent of each other, so that either may be locked or unlocked 
without affecting the other, and so that tampering with or even 
destroying the combination lock would not affect the time lock, 
so that the safe or vault door cannot be opened until both the 
time lock and the combination lock have been unlocked ? 

A. In the descriptive portion of the original and reissued patents 
the characteristics named in the question are set forth. / 

Q. 133. Is it your opinion that the third claim of the reissued 
patent describes a combination or a combination which is not 
substantially shown in the drawing and descriptive phrt of the 
original ? 

A. My opinion is that the devices enumerated in the said third 
claim are shown and described in the specification, but that the 
so-called combination is not a patentable or legitimate com bina- 
tion for the reasons which I have previously stated at length in 
my direct. 

Q. 134. Do you find in any of the time locks which you have 
referred to as existing prior to the Sargent patent in suit—Sar- 
gent’s first patent for time lock, Rutherford’s patent, and others— 
any combination, time and key, or combination lock in which both 
the time lock and combination lock had separate bolts of their 
own, so that for the purpose of opening the door it was necessary 

not only to unlock the combination or key lock from the ex- 
221 terior, but also to have the bolt of the time lock withdrawn 

by the operation of the time mechanism before the door 
could be opened ? 

A. Yes, sir; I find such clearly shown and described in the 
Rutherford patent. In that there is shown a key lock having a 
bolt of its own and also a time lock having a rotating dog bolt of 
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its own, and so arranged that after the time lock had automatically 
brought its locking bolt into position in the same manner as in the 
Sargent patent the door could not be opened until after the key 
lock had been unlocked. 

Q. 135..Suppose, in the Rutherford patent, the bolt of the key 
lock was forced, as, for example, in the form No. 1, shown by the 
Rutherford, by working the bolt until the hinged tail piece should 
slip over the face of the time movement, would there then be any 
obstruction offered by the guard wheel of the time lock to the open- 
ing of the door? 

A. There would not in the case supposed, and so in any of these 
locks, if the fastening devices are forced, of course there would be 
no obstruction to the opening of the door; but in figure 2 of the 
Rutherford lock there is shown a method of securing the door by 
which it would be impossible to force the bolt of the key lock with- 
out breaking or disarranging not only that, but the locking bolt of 
the time lock, and in that case pressure brought to bear upon the 
key lock and the dogging bolt of the time lock would not be trans- 
mitted to the time movement, as it would in the device shown in 
figure 1 of the Rutherford patent. 

Q. 136. In the Rutherford patent, in either forms, the bolt of the 
key lock is accessible from the outside, is it not ? 

A. It is, just the same as the combination lock in the Sargent 
patent is, or as the bolt of the key lock would be in the Sargent 
patent in case the key lock was substituted for a combination lock, 
as proposed. 

Q. 87. And in both cases, in the Rutherford patent, if by force 
applied from the exterior the bolt of the key lock were forced back 
no instrumentality controlled by the time mechanism would then 
offer any obstruction to the opening of the door? 

A. Under the assumption contained in the question, the state- 

mént is correct, as I understand it. 
222 (. 158. And in the Sargent patent in suit, if by force ap- 

plied from the exterior to move the bolt of the key lock, if 
the key lock were employed, or through the spindle, to move the 
bolt of a combination lock, if a combination lock were employed, 
that lock should be rendered inoperative so as ne longer to obstruct 
the movement of the bolt-work of the door, the bolt-work would, 
nevertheless, still be retained in the locked position, would it not, 
by the bolt controlled by the operation of the time lock ? 

A. It would be, but simply for the reason, as he states, that the two 
locks are applied separately from each other and perform their 
functions with respect to the bolt-work separately from each other, 
just the same as in any case where two independent locks are ap- 
plied to hold the bolt-work separately from one another. 

Q. 139. And in the respect you have last-mentioned there are 
none of the preceding patents to which you have referred to, are 
there, which show a time lock and a combination or key lock ap- 
plied independently, so that the forcing or destruction of the one 
does not affect the other? I refer only to time locks and combina- 
tion or key locks. | 
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A. With the understanding that the question is confined to the 
patents and excludes the testimony with reference to the Holbrook & 
Fish time lock as having been applied in conneetion with the Lillie 
lock on a safe, I do not find shown in the drawings of any of the 
patents such an arrangement of a time and combination lock—that 
is to say, where each independently dogs the bolt-work—but the de- 
scription in the Rutherford patent is, in my opinion, sufficiently 
broad to cover such an arrangement of his time lock and key lock, 
for he says that his time lock may be applied to dog the bolt of the 
key lock, or it may be applied independently to fasten the door or 
any other fastenings, and it would require no invention, in my 
opinion, to so apply the two Rutherford locks, nor would it in the 
case of the Hollen patent; and, taking the state of the art as it existed 
prior to this Sargent patent, and which state of the art shows the 
application of two independent locks, as in the case of the Hall pat- 
ent and the Pillard patent, it certainly would require no invention 

to substitute one of the time locks previously existing in place 
223 of one of the combination locks there shown, and to make it 

operate in the same manner as those two locks of the Sargent 
patent do. 

Q. 140. As a matter of fact, in the state of the art, as shown by the 
preceding patents, and at the time of the Sargent patent in suit, two 
steps were necessary, were they not, in order to make the combina- 
tion therein shown—first, the perception or conception of the utility 
of having the bolt-work of the safe dogged both by the time lock 
and the combination lock independently of each other, and, sec- 
ondly, to adapt a time lock and a combination lock so that both 
would practically and efficiently perform their functions of holding 
the same bolt-work without either interfering with the other? 

A. With reference to the first part of the question, in my opinion 
the conception that a time lock and a combination or key lock could 
both be used to secure a safe door independently of each other was 
old and shown by the state of the art, and that at most it would be 
but the exercise of the most ordinary common sense, requiring no 
more study, thought, or invention than was required in the applica- 
tion of the two separate locks upon the door of this room. 

And with reference to the latter part of the question, time locks 
and combination or key locks had already been constructed so as to 
be adapted to be applied independently to dog the bolt-work of safe 
doors. Hence no adaptation was required. 

And in further contirmation of this idea I will repeat that the 
prior patent of Sargent, No. 186,369, shows a combination lock and 
a time lock which were equally well adapted without any change 
of any of their parts to dog the bolt-work of the safe door in essen- 
tially the same manner as In the patent in suit, it only being neces- 
sary to turn the time lock on its endsas I have previously explained, 
and to apply the ordinary stump of the bolt-work. Moreover, in 
several of these preceding patents, where the patentees describe the 
application of their time lock for locking the vault door, they dis- 
tinctly say that other or additional fastenings may also be used if 
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desired, and, as key locks and combination locks were well- 
224 known devices used for that purpose, no further adaptation 

was required than simply to put them on the door in their 
proper, normal position. 

And, further, the Rutherford patent, in my opinion, clearly sug- 
gests the idea of so applying his time lock as to have it operate in- 
dependently of the key lock in fastening the door, and uo invention 
would be required to make it do that. 

(). 141. Suppose in the first patent of Sargent, to which you have 
referred in your last answer, No. 156,369, the time mechanism and 
the fork lever which it operates were removed from the combination 
lock and placed upon its end, as you have supposed, what part 
would then perform the function of the bolt of the time lock that 1s 
performed by the bolt of the time lock in the Sargent patent in suit? 

A. The forked lever or yoke marked P. 

(). 142. In the case you have supposed in the operation of P 
would you dispense with the use of the spring i, ait 

A. I would not, unless the end of the lever was made sufficiently 
heavy to operate by gravity, in which case it might be dispensed 
with. 

(. 1438. Would that hook lever without change, in vour opinion, 
practically and suitably perform the functions of the bolt for the 
time lock ? 

A. It would, only that it should be made heavier in order to 
stand more strain, which, of course, would be obvious to any perso 
with thought of applying it in that manner. 

(). 144. Where do you find in the Rutherford patent any state- 
ment which explains any mode by which the mechanism described 
in the Rutherford patent might control the bolt-work of a safe or 
vault door and at the same time an independent combination or 
key lock to be apphed to control the same bolt-work, and does the 
Rutherford patent say anything more in effect than that other fast- 
enings besides the fastenings shown by the whole Rutherford device 
may be put upon the same door ? 

A. Yes, sir; in my opinion, it expresses a great deal more than 
that, for it says in almost the opening part of the patent that he has 

invented “a combination or arrangement of apparatus or 
225 mechanism to be used by itself or applied to locks and other 
fastenings for more effectually protecting property.” 

I understand that language to mean clearly that the time-lock 
apparatus or self-operating mechanism has to be used by itself for 
fastening the door to which it may be applied, or that it may be 
applied to locks or other fastenings which | understand to include 
any kind of bolt-work then known for the purposes of securing the 
door. 

And in another place he says: “ Having enumerated the principal 
parts and shown how they are combined with the clock-work or 
any other suitable machinery or self-acting apparatus, I shall now 
describe the manner of adjusting them so as to secure the bolt of a 
lock or other kind of fastening for avlvell period of Lime,” which 
language I understand to mean clearly that he proposed to apply 
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his time lock or mechanism in such a manner as to secure the bolt of 
a lock or bolt-work, or any other kind of fastening used on the door 
separate from the key lock; and as he shows a key lock put on in 
the ordinary manner to secure the door, 1 think it fairly results 
from the language used that the idea was clearly suggested that the 
time lock and the key lock might be applied separately or together 
for the purpose of fastening the door. 

And again he says, referring to the illustrations: “ In these figures 
there is but one bolt-work and one lever shown, but, where it is de- 
sired, any number of levers and bolts may be combined so as all to be 
released by the same means at the option of the workman employed 
to construct the same.” 

And he then goes on to describe an additional security. 

And again he says that “I prefer using two clocks in all fixed 
safes or presses or other receptacles used for the security of property ; 
in such case the maintaining weights of both clocks must be so 
placed that both may, in their descent, rest upon one end of the 
lever guard, and thereby release it from the bolt of the lock or other 
fastening at the proper time,” which clearly indicates that he in- 
tended to use other fastenings than the lock of the bolt. | 

And again he says: “ My invention consists in combining, arrang- 

ing,and applying any suitable kind of mechanism apparatus 
226 ~— of self-acting power or powers with a bolt or bolts, or any 

kind of lock or locks, bars, sliding or drop bolts, or any other 
fastening, by the application of which, in all or any of the ways 
previously described, any bolt of a lock, any bar, bolt, or other fast- 
ening, may be secured or locked until such combination of machin- 
ery or self-acting power shall have performed certain movements or 
revolutions or shall by any means have changed its previous place 
or position, the whole machinery or apparatus so applied being at 
all times placed and secured within the press, box, safe, or any suit- 
able receptacle protected by its operations.” 

And again he says, in speaking of this self-acting power, that he 
proposes to use various kinds, that the effect may be attained by 
using the well-known measurer of time commonly called “ clep- 
sydra” or the principle thereof, or any suitable self-acting power 
capable of being applied as a measurer of time, and likewise of pro- 
ducing the necessary and requisite motion of the parts that lock 
and secure the movable fastenings above described. A similar eflect 
may also be produced by consuming oil or any other suitable in- 
flammable substance or material, which, being applied in any suit- 
able vessel on the end of the locking lever, will, by its consumption 
while burning, become lighter and thereby cause the elevation of 
the end to which it is applied at any given period of time. 

And he further says: “ And, lastly, I further declare that I have 
not given any scale or directions for the dimensions of the parts of 
the mechanism or apparatus, because they may be made of any 
dimensions to suit the various safes, presses, boxes, or other recep- 
tacles to which they may be applied, that being a subject at all 
times optional and at the discretion of the manufacturer or pur- 
chaser. This language is very broad and comprehensive and suf- 
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ficiently suggestive to enable any person skilled in the art to apply 
his time lock and his key lock or other fastenings in such a manner 
that each should operate separately to secure the door of the safe or 
receptacle, in my opinion.” 

Q. 145. Does the Rutherford patent describe any mode by which 

a clepsydra can be applied to control the bolt of an ordinary 
227 ~—sikeey:_ lock, and do you think such a combination between clep- 

sydra and the bolt of an ordinary key lock can be made 
without invention ? 

A. The Rutherford patent does not specifically describe the 
method of applying the clepsydras in leu of the time mechanism 
which he does show and describe, nor was any such description nec- 
essary, because the clepsydra being a measurer of time, the same as 
his clock was the measurer of time, any person skilled in the art 
could as readily apply it as the clock which he does describe. It 
was only hecessary to substitute the one for the other, and no change 
or invention would be required. ‘The clepsydra in the one case and 
the clock mechanism in the other are simply the means of com- 
municating motion to the locking or dogging device, and to indicate 
the regular passage of time, so as to enable the party to set it to oper- 
ate at such time as was required. 

Q. 146. What steps would, in your opinion, be necessary in substi- 
tuting in the second form of Ruthertord’s lock, for example, the 
clepsvdra for the time movement which is there described, and do 
you think such a substitution could be practically effected, so that 
when effected the whole apparatus could operate as a fastening fora 
safe door? 

A. Yes, sir, I think it could be so applied, and all that would be 
necessary would be to have the clepsydra move the weight which 
shoves back the pendulous locking bar just as the time mechanisn 
there does. | 

(). 147. In that case does the time mechanism move the weight, 
or does the weight move the time mechanism ? 

A. As shown in the patent, he utilizes the weight which drives 
the clock for also moving the dogging bar, but if the clepsvdra were 
used an arm or any other device might be substituted to act upon 
the pendulous locking lever with precisely the same effect or result. 

Q. 148. What is the driving power in the clepsydra, as you un- 
derstand it? 

A. It is water, as I understand it, and for that reason the clepsy- 
dra, in my opinion, would not be so practical a device for use in 
safes and vaults as the clock-work which he describes. Quicksilver 
has been used for the same purpose in safes, and also sand, applied 

on the principle of the hour-glass. 
225 Q). 149. You think that the moving power of the clepsydra 
derived from the water could operate with sufficient regu- 
larity and with suthcient power to control the descent of the weight 
referred to in the second form of Rutherford’s lock without the in- 
vention of some device for the Purpose ot accomplishing that result? 
A. I think it night be done, but as I have never given the sub- 


———— * 


Pima @ 


BERKSHIRE N. B. ET AL. VS. YALE LOCK M. CO. ET AL. 145 


ject any thought I am not prepared to say positively whether it 
could or not. 

(). 150. Suppose the tie bar of the multiple bolt-works shown in 
the Sargent patent in suit were severed, as you have supposed in 
your direct examination, so tha’ the time lock should hold one bolt or 
set of bolts and the combination :ock another, would there be the same 
resistance offered to a retraction of the bolt-works by force applied 
froin the outside that there is offered by the bolt of the time lock 
and the combination lock, both acting simultaneously in the form 
shown in the patent? 

A. ‘The sum of the resistance to the retraction of the bolt-work 
would be precisely the same in both cases. ‘he only difference would 
be that if one-haif of the bolt-work were attempted to be foreed back 
by itself there would then be the resistance of only one lock to over- 
come, whereas if the attempt be made to force back the whole of the 
bolt-work at once in either case, whether the cross-bar be severed or 
not, there would be the resistance of both locks to overcome. 

Q. 151. Suppose the resistance of each bolt of the lock be desig- 
nated on a given scale of estimates, as 50, for each bolt as those bolts 
ure arranged against the bolt-work in the patent, you would desig- 
nate, would you not, the sum of the resistance they would offer to 
the retraction of the bolt by means of the force applied through its 
exterior spindle as 100? 

A. I would. 

(). 152. Now, suppose the bolt-work to be severed, it would be 
necessary in that form of mechanism, would it not, that there should 
be two exterior spindles, one for each part of the severed bolt-work ? 

A. It would not be necessary that two separate spindles 
should be used, because the one spindle could be arranged to 
operate both parts of the bolt-work just as well as one, just as, 
in many forms of safes, one spindle is made to operate a number of 
separate bolts. 

(. 153. How could you obtain a practical power and efficient 
throwing power for the ordinary bolt-works of a safe that were 
wholly independent of each other by means of a common spindle? 

A. It would be perfectly easy in case the tie bolt were cut, as 
supposed, to connect both parts of bolt-work with the operating 
handle or arbor, either by means of gear wheels or levers, in such a 
way that the movement of the arbor would throw or operate both 
parts of the bolt work. Any mechanic accustomed to putting locks 
aud bolt-works on safes would be abie to do it without any difficulty. 

(). 154. If that were the case and the tie bar were severed and the 
resistance of each lock bolt was represented by 50, it would only be 
necessary, would it not, to turn the common spindle by force suf- 
ficiently to overcome 50 to retract the bolt ? 

A. No, sir. As I understand it, it would be necessary to apply a 
force equal to one hundred in that case if both locks were locked. 

(). 155. In order to have the result which you have last mentioned 
the common spindle would, of course, have to be geared so that it 
could not move one set of bolt-works without moving the other set 
of bolt-works to which it was also connected, would it not? 
19—261 
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A. It would; but in case each part of the bolt-work had its inde- 
pendent spindle still the sum of force required to overcome the re- 
sistance of the two locks would be the same, 100, under the assump- 
tion named that each required 50. 

Q. 156. But if each set of bolts was thrown by an a 
spindle in that ¢ 
dle, — would be ities to force the lock, would it not? 

A. It would. The difference in that respect would be just the 
same as it would be if we used a series of separate bolts to fasten the 
door instead of a series of connected bolts. ‘They could in that case 

be attacked and overcome seriatim. 
23 Q. 157. And in order to avoid the difficulty vou have just 

mentioned of the bolts of the locks being attacked and over- 
come seriatim and attain the greatest strength possible for resisting 
force applied from the outside it would be necessary that the two 
locks should operate simultaneously against a connected system of 
bolt-work, the whole of which is to be moved — suitable mech- 
anism by the exterior spindle ? ‘ 

A. Yes; that would be the dictate of common sense, just as in 
the application of several locks to the door of the room here. 

Q. 158. Referring to the various adjustable devices shown in the 
patents of Herzberg, Quimby, Cope, and the other patents to which 
you have referred, showing instrumentalities for shutting off or 
letting on gas or controlling illuminating clocks and the other de- 
vices shown in the patents to which you have referred on this point 
in your direct examination, do you consider the adjustable devices 
shown in those patents constituting known equivalents for the ad- 
justable devices of the double cam dise shown in the Little patent ? 

A. I do; more especially that shown in the Herzberg patent, 
which is identical with that shown in the Little patent. The oper- 
ating wheel provided with a series of holes and pins shown in the 
description of the two illuminated clocks I also consider the me- 
chanical equivalent of the adjustable device shown in the Little 
patent, as they can be made to produce the same results. 

(). 159. Do you consider the various forms of spring or pivoted 
levers or rock shafts shown in said patents, as operated upon by 
the said adjustable devices and by the tripping or oscillating mo- 
tion which may be given to them, thereby causing the instrumen- 
tality they. are in their turn intended to effect to operate, to be the 
equivalents of the rock shaft shown in the Little patent, which rests 
upon the said cam, and the other end of which causes the pivoted 
dog to operate? 

A. Ido; more particularly that shown in the Herzberg patent, 
which can be applied without any change or modification whatever 

and made to do just what ‘the rock shaft in the Little device 
231 does; and the levers which are operated by the adjustable 
devices shown and described in the illuminated clocks I con- 
sider the mechanical equivalent because they could readily be ap- 
plied by any mechanic in lieu of the rock shaft shown in the Little 
device, and be made to operate in the same way by simply changing 
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their form or modifying them to adapt them to the place in which 
they were to be used. 

(). 160. Referring, for example, to the patent of S. & J. D. Cope, 
do you find in the instrumentality there shown any equivalent for 
the locking and unlocking dog of the Little patent ? 

A. Yes. ‘The device which closes the opening to the hive if made 
thicker would answer just as well as the locking dog in the Little 
device, and the only reason for making it thicker is that when re- 
moved it should give room for the bolts to move the proper dis- 
tance. If, however, 1 were going to apply the mechanism shown in 
the Cope patent I think I would use a different device; a pivoted 
lever, for instance, which could be as readily operated by the crank 
as can the door there used, which is operated by the crank. 

Q. 161. Could a pivot lever be operated through the instrumen- 
tality of the wheel and pins and weights shown in the Cope patent? 

A. Yes; with the crank upon the end of the shaft upon which the 
cord of the weight is wound. The crank in the Cope patent is the 
means of operating the moving part; the wheel with the pins is 
what regulates the time of its operation, and is very similar in its 
construction and operation to the striking part of a clock. 

(). 162. Then, if I understand you, a pivoted lever might, in your 
opinion, be secured instead of the crank at the end of the shaft “h,” 
shown on figures 2 and 3 of the patent, to dog or undog the bolt- 
work. Is that correct? 

A. No. I would simply pivot the lever in such a position as that 
it would be operated upon by the crank of shaft “h” as the latter is 
rotated at intervals, so that the crank would throw the end of the 

pivoted lever into and out of the dogging position. 
232 Q. 163. The crank tu which you refer in, your last answer 
is, if I correctly understand, the crank indicated by “2” in 
figure 3 protruding from the shaft which was operated by the 
weight. 

A. Yes; that is the crank I refer to, it being the only one shown 
in the drawing. 

(). 164. When you speak of the device to close the hive being the 
equivalent of the locking and unlocking dog in the Little patent if 
made thicker, do you include anything more than the gate M, or 
do you include the gate M with its connections up to the pins “7” 
in figure 2, which are bought into immediate contact with the 
pivoted lever? 

A. In referring to the specific device, which I consider the equiv- 
alent of the locking dog in the Little patent, I had in my el the 
gate M simply, but, as a matter of course, in order to make it 
operate as desired, it would necessarily be connected with the oper- 
ating mechanism shown in the Cope patent so as to rise and fall at 
suitable intervals, and thus bring it,into and out of the dogging 
position at such times as it might be set for. 

Q. 165. Do vou think that the gate M, taken independently of its 
connections, can be deemed an operative device—an equivalent for 
the locking dog of the Little patent ? 

A. Just in the same manner and to the same extent that the 
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locking dog in the Little device would be if taken separate and 
apart from its connections; both in such case would be simply 
inert and inoperative. In order to make either an operative device 
it must be connected with the mechanism which operates it. 

Q. 166. If an oscillating lever were placed so as to be operated by 
crank “J,” as vou have supposed, for the purpose of dogging the 
bolt-work, would not that oscillating lever then be, in your opinion, 
an equivalent for the gate M? 

A. It would if so arranged as to close the opéning to the bee-hive 
and to open it at the proper time. 

Q. 167. If such a change were made would you consider that the 

mechanism made as you supposed would show substantially 
23: the same combination of mechanism, working substantially 
in the same way as is described in the Little patent? 

A. I would, so far as the seventh claim of said Little patent 1s 
concerned, unless said claim is to be restricted to the specific devices 
shown and deseribed in the patent, in which case | would not con- 
sider it the same, but as an equivalent mechanism to be used in lieu 
of the specific devices therein shown and described. 


Redirect examination of Mr. DopnGsE: 


(It is stipulated by the parties as follows: 

First. The combination of devices shown in figures 2 and 3, 
drawing of patent No. 212,610, February 25, 1879, to Kook & Hall, 
is to be considered as operatively attached to the combination of de- 
vices shown and described in Complainants’ Exhibit Drawing De- 
fendant’s Lock. 

Second. The pamphlet marked Respondent’s Exhibit Book of 
Patents is to be considered in evidence. The patents and drawings 
therein are to be used with the same effect as if they were certified 
copies from the Patent Office.) 

Q. 168. You have been asked if any of the patents previously 
referred .o show the combination upon the same safe door, the time 
lock, the combination or key lock having the characteristics that 
each shall present its separate obstruction to the bolt-work, and that 
the obstruction presented by the time loek shall be removed only 
from the interior of the safe, while that of the combination or key 
lock shall be removed from the exterior. You have referred to the 
Rutherford as showing such combination. Please look at the patent 
of L. A. Haines, No. 90529, May 25, 1869, which is now offered in 
evidence, and state if the time lock therein shown and described was 
to be applied independently in combination with a combination or 
key lock and on the same safe door, each presenting its own obstruc- 
tion to the same bolt-work thereof, whether such combination would 
not then embody devices and conditions assumed in the said cross- 

question 155. 
23° And, further, whether in the state of the art at the date of 
said patent invention would have been required to make such 
application 
A. Under the assumption of the question, if the Haines time 
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lock referred to were applied to a safe door, as it is intended to be, 
on which there was already or there should be placed a separate 
combination lock arranged in the ordinary way, then there would 
be the same combination, and, in my opinion, it would require no 
invention to so apply the two locks independently. 

©. 169. Your attention was called to the fact that the cross-bars 
on Defendant’s Exhibit Model A are, by the force of gravity, placed 
in the latched position, while in the drawing of the Derby patent 
they are placed by gravity in the unlatched position; and you have 
stated that there is no substantial difference between said modes of 
operation so far as the practical results thereof areconcerned. Please 
explain why the difference is immaterial, and if you find any lan- 
guage in the patent authorizing such different arrangement of cross- 
bars or the use of different bars please quote it. 

A. What 1 said or intended to say in answer to the question re- 
ferred to was that, so far as a means of fastening and unfastening 
the safe door was concerned, it made no practical difference whether 
the bolt-work automatically swung out of position or not, because 
it had a handle by which it could be operated from the exterior, 
and if it did not automatically swing out of position it was only 
necessary to apply the hand to the handle to move it; that in that 
respect there was no difference. I find m the Derby patent the pur- 
pose set forth in the following language: “I have invented certain 
improvements in locking or bolting the doors of banks, bank safes, 
or other places by means of an automatic machine arranged on the 
inside of the safe.” And what he states he secures is expressed in 
his third claim as follows: “ The use of the application of a clock- 
work movement in combination with an inverted V-shaped pendu- 
lous latch lever and bars or cross-bars on theinside of the door of a 
safe. for the purposes hereinbefore set forth.” These quotations 

from the patent, together with other statements therein, 
235 show that he employed three instrumentalities, namely, an 

automaton or clock movement, which he says may be of any 
suitable kind; a pendulous latch lever, and bars or cross-bars, as 
he mentions for accomplishing his purpose, which was securely 
locking or bolting the doors of bank safes. I do not understand 
him as limiting himself to any particular automaton, because he 
suvs, “1 do not deem it material to deseribe the clock movement 
otherwise than to specify it under the general name of a clock move- 
ment, and therefore claim the use of any such application of the 
sume for the purposes set forth.” 

Nor do I understand him as limiting himself to such cross-bars as 
is shown in his drawings, because he says, ‘“ The nature of my inven- 
tion consists in securing to the inside of the door a bolt or series of 
bolts or cross-bars.” 

Nor do I understand him to limit himself to one way of latching 
or throwing the sald bars or series of bars or cross-bars into the 
locked position, because he says, “ There are many obvious ways of 
latching the bars.” Hence I conclude in arranging the bolt-work, 
which is independent and which is secured by a pendulous latch 
lever when the latter is locked and unlocked by an automaton or 
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time movement, the whole being inside of the safe, is within the 
scope and purpose of his invention, and I herewith present two 
sketches or drawings, marked, respectively, “ Dodge Exhibit No. 1” 
and “ Dodge Exhibit No. 2,” which I consider show an arrangement 
of the devices described in the Derby patent as being within the 
scope of the invention described in said patent. 

In sketch No. 1 I have shown the clock-work as located upon the 
door of the safe, the bars being pivoted to open automatically in the 
manner shown and described in the Derby patent, with the parts 
arranged as shown in said Exhibit No.1. The spring which operates 
upon the pendulous or latch lever is supposed to have sufficient 
force to force said lever into the locking position, one arm of ‘the 
lever itself operating upon the bars to throw them at the same time 
into the locking position; and at the appointed time the revolv- 
ing dial with’ its pin will operate upon the longer arm of said 

pendulous or locking lever, forcing it backward, overcoming 
236 the pressure of the spring, the same as in the Derby patent, 

when the bars will automatically swing out of the locked 
position. 

On the same sketch I have shown three modifications, marked, re- 
spectively, A, B, C, each of which would operate to produce the 
same results. 

In the sketch A all that is doneis to giveacam shape to the end 
of the locking lever, so that as ic is forced into position by the 
spring it will shove the bolts forward to their locked position. 

[n the modifieation marked B I have shown essentially the same 
arrangement, the only difference being that in this case there is a 
cam-shaped or inclined piece attached to the bolts of the lock against 
which the toe of the locking lever operates to force the bolts into 
place, and in modification C I have shown what is known as a tog- 
gle joint, one end of said toggle joint being pivoted to the door and 
the other end to the bolt-work, with a small lip or projection upon 
the short arm of the pendulous locking lever.in such a position that 
when said locking lever is thrown into the locked position or as it 
comes into the locked position it will operate upon said toggle joint 
to straighten it and thereby force the belts into their locked posi- 
tion. ‘The idea in all these is the same. The general principle and 
mode of operation are the same, and the result accomplished is the 
same. 

lin these three latter modifications, A, B, and C,the clock mechan- 
ism may be located upon the wall of the safe in the same position 
precisely as shown and described in the Derby patent, although I 
do not understand him as limiting or confining himself to any par- 
ticular position of the clock-work or locking lever, but simply to 
have shown and described one which he considered sufficient and 
very simple. 

In the sketch, Dodge Exhibit No. 2, I have illustrated the same 
idea, with the difference only that the clock-work, instead of being 
attached to the door of the safe, is attached to the wall thereof in 
substantially the same position as in the original Derby patent, it, 
however, being turned at right angles to the position in which it is 
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shown in the patent, and the pendulous or locking lever, instead of 
being attached to the door, is attached to the wall of the safe. 
237 When thus arranged the operation will be that when the 
door was closed the bars would automatically assume the 
locked position by means of the spring operating upon the pendu- 
lous or latch lever and would be automatically unlocked whenever 
the pin of the revolving dial operates upon the longer arm of said 
pendulous or latch lever, the same as in the original Derby patent. 

In the sketches which I have presented the axis upon which the 
cross-bars rotate is supposed not to extend through the safe door and 
not to be provided with any external handle for operating them, 
and this I conceive to be within the scope of the patent, because the 
patent says: “It is not absolutely necessary that this handle should 
be centered in the cross-bars for the purpose of latching them, or 
that the axis to the cross-bars should extend entirely through the 
door, as there are many very obvious ways of latching the bars.” 

Neither have I attempted in these sketches to make the parts to 
a scale or In any proportion as they would be in a full-sized opera- 
ting safe, but simply to illustrate the idea of how they could be 
applied and made to operate. 

Nor do I understand that the patentee attempts to make in his 
illustration the parts to a scale or in proportion. 

One peculiarity of the Derby patent, as he states, is that he wants 
to arrange his cross-bars so as to turn with very little power or fric- 
tion, and of course the nearer the axis was to their centre the easier 
they could be turned in either the one or the other direction, it only 
being necessary, according to his statement, that it shall be sufhi- 
ciently eccentric to cause them to open by gravity, or, if located at 
the centre, that there shall be sufficient weight added on one side to 
‘ause them to open by gravity, which would be the same thing. 

The reason why I said there would be no practical difference 
between the model with the bars arranged to remain in the locked 
position from that shown in the patent, in which they were to assume 
the unlocked position, was that the final result of securing whatever 
was within the safe would be precisely the same, because, although 

the bars might be left in the locked position so long as they 
235 were moved from the outside, all that would be necessary to 

open the door would be to apply the hand to the handle of 
the bars to move them and thus open the door. Hence whether 
they remained in the locked or unlocked position would not add in 
any respect to the security. In either case they would be released 
as svon as they had been unlocked by the opening of the time 
movement. 

(. 170. In your construction of the patent is there any substantial 
difference of operation between the mode shown in the drawing of 
said patent and the mode shown in: your drawing No. 1, and does 
it constitute any variation from said patent that you use the spring 
for latching the cross-bar, as you have shown in your said draw- 
a ? 


In my opinion the mode of operation is essentially the same 
in hah, especially in view of the statement contained in the patent 
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that the axis of the cross-bars ne ec] not extend through the door, and 
that there were many obvious ways of latching the bolts, because if 
the axis did not ext tend through and there was no handle to ope ‘rate 
them from the exterior they must necessarily be arrange d to lateh 
automatically. The spring which I have used is only the same 
spring which he shows applied to his latch lever in the original 
patent, at {in all eases I have shown it applied to the latch bar the 
same as in the patent. 

. 171. Does not the time mechanism of Little dog the lever by 
which the bolt-work is obstructed, and does not gravity cause the 
lever to fall out of the line of obstruction ? | 

A. In the Little device the dogging or locking lever is thrown 
Into position by the operation of the time mechanism. It is thrown 
| position by gravity when the time mechanism 


out of the locking 
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umes such a poaitton as to permit it to so operate. 


said lever by gr ivity is not the mechanism rendered inoperative 
to permit such fall while such intervention continues? 


A. It would, of course. 
Q. 173. Do you not find that in the combination shown in Com- 
Lie. »VoU not Hine that in the combination shown 1h om 


located in place by . positive force? Do you consider this any 
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plainants’ Exhibit Drawing Defendant’s Lock the obstruction is 


substantial difference 
239 A. pet a yrging lever of the time lock in the exhibit re- 

ferred s I have several times explained, is thrown Into 
the locking ne: fe a positive force exerted by the hand of the 
operator in the movement of the bolt-work, and I do not consider 
it a substantial and material difference in the construction and 
mode of operation 

Q. 174. Look at the rock-shaft “f,” with its cams or levers “gq 
and F, shown in Cope’s patent, and state if these were made sufh- 
ciently strong would they,in your opinion, become the equivalent of 
the rock-shafl and dog shown in the Little patent. 

A. Clearly they would be the equivalents, it only being necessary 
to turn ‘the end of one of said levers at a night angle t to its present 
position in order to have it bear upon the Little cam dise. 

Q. 175. Do you not “en in the Ruthertord patent a time lock 
which may be applied by itself? Do you not find in the patent 
language which by its terms would include said time lock when the 
same controls “ locks, sliding and drop bolts ;” and, if so,do you 
not find in said Rutherford — the elements of a time lock, dogging 
mechanism, and bolt-work to exist? 

A. I do, and have heretofore quoted the portions of the patent in 
Which that is contained. 


9 


W. C. DODGE. 
240 Ciry or WASHINGTON, 
District of Columbia. | 
At Washington, D. C., on the 5th, 6th, 7th, 9th, 10th, and 11th 


days of February, A. D. 1880, before me personally appeared the 
before-named W. C. Dodge and made oath that the foregoing depo- 


(. 172. If any foreign substance intervenes to prevent the fall of 
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sition by him subscribed contains the truth, the whole truth, and 
nothing but the truth. 

The said deposition was taken at the request of Joseph L. Hall, to 
be used upon the trial of case in equity No. —, in the United States 
circuit court for the district of Massachusetts. 

There were present at the examination Thos. A. Logan, Msq., 
counsel for defendant, and Edmund Wetmore, Esq., counsel for 
complainants. 

JAS. O. CLEPHANE, 
Special Examiner. 
Washington, D. C., February 13th, 1880. 


241 Deposition of Warren Warner. 


CINCINNATI, OHIO, 
Wepnespay, March 10, 1880—10 o’clock a. m. 
Parties met pursuant to agreement. 
Present: Henry R. Towne, Esq., for the complainants, and Thos. 
A. Logan, Esq., for the respondent. 


WARREN WARNER, being called for the respondent and first duly 
sworn, testified as follows: 


(By Mr. LoGcan:) 


Q. 1. State your name, age, residence, and occupation. 

A. My name is Warren Warner; age, 67; residence, Carthage, 
Hamilton county, Ohio, and I am building hydraulic elevators at 
the present, and iron and glass work for buildings and pavements. 

(.2. Were you ever engaged in the manufacture and sale of vault 
doors and locks; and, if so, when and where? 

A. Yes; I was in the business of building vaults and doors 
242 with Mr. Greenwood some years ago—Mr. Miles Greenwood. 
I never built any locks—that is, | did not. Mr. Greenwood 

built locks that were put on safes and vaults, in his department. 

Q. 3. Can you state the time, about, when you were so engaged ? 

A. Well, | was engaged with Mr. Greenwood about 34 or 35 years, 
up to within about 8 years ago. 

Q. 4. Did you become familiar with the construction of bolt-work 
and the application of combination locks thereto, and these applied 
to vault doors? 

A. Yes, sir; I have put them on all the doors I built. I some- 
times put Greenwood’s locks on, and sometimes bought them from 
other manufacturers, just as the parties who were getting the work 
would like to haveit. The bolt-works I almost always constructed 
myself, and put them on. 

Q. 5. Have you any instances in your memory where you applied 
more than one lock to the same vault doors, to which doors there 
was also applied safe bolt-work ? 

A. Yes; that was put on—two locks on the doors of the deposit 
safe in the Lafayette Bank in this «ity—two locks on each outer 
door.. 

20—261 
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Q. 6. You are now handed a sketch purporting to represent the 
bolt-work and locks as applied to the vault door of the Safe Deposit 
Company of Cincinnati, to which you have referred. You will 
please examine said sketch and see whether or not, in all essential 
particulars, it agrees with the application of bolt-work and combi- 
nation locks to such door as you have just alluded to. 

A. Yes; that looks to be correct, as near as I can see. 

(). 7. Did you have that bolt-work and those locks applied to that 
vault door? 

A. Yes, sir; it is alike on each door. ‘There are two doors. 

Q. 8. When did you apply or have applied those locks and this 
bolt-work to this door? 

I think it was in 1866. 

Q. 9. Are they still in use in the manner you applied them ? 

A. Yes, sir; still in use. 

(. 10. How do the locks act with reference to the bolt-work ? 
245  Dothey require each lock to be unlocked in order to have the 
boli-work free to be withdrawn by its handle arbor? 

A. Yes, sir; you’can’t work the bolts without both locks being 
unlocked. 

(). 11. Are these locks combination locks or key locks, or what 
kind of locks are they ? 

They are combination locks. 

(). 12. Are they the same kind or different kinds of combination 
locks—that is, are they made by the same manufacturer? 

A. No; they are different. There is one lock made by Mr. Hall 
and the other by Macneale,Urban & Co.; [ believe that is the name. 

@. 13. When both locks are unlocked how is the bolt-work re- 
tracted or withdrawn or unlocked ? 

A. by a spindle or handle on a spindle to work it. 

oO } 1. Is this bolt-work independent of the locks—that is, moved 
into a locked and unlocked position by an independent handle or 
knob ? 

A. Yes, sir; the bolt-work is moved by a knob of itself, inde- 
pendent of the locks. 

Q. 15. If I were to unlock the Hall double-dial Victor bank lock 
could I take hold of the handle of the bolt-work and unlock the 
bolt-work if the Dodds, Macneale & Urban combination lock were 
locked ? 

A. No, sir. 


Q. 16. Then I understand you to say that both these pegges or ge 


locks require to be unlocked, and, when so unlocked, in order to 
withdraw the bolt-work you must take hold of its sealie and, 
through its arbor, throw the bolt-work back ? 

A. Y es, sir; you can’t move the bolt-work until both locks are 
gee e and the bolts are thrown back in the locks. 

(). | further understand you to state that this bolt-work and 
both ae combination locks are on the same vault door? 

A. Yes, sir. 

Q. 18. Is this a burglar-proof vault door? 
A. Yes, sir. 


- 
: 
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Q.19. How many such vault doors,so applied with combi- 
244 nation locks and bolt-works, do you find upon the vaults of 
the Cincinnati Safe Deposit Company, to which you have re- 

ferred ? 

A. There is two doors—two outer doors—on the safe and one in- 
side door. ‘The inside door has one lock and each of the outer doors 
has two. 

(. 20. These combination locks have the usual dial and knob by 
which their combinations are worked out to permit unlocking, have 
they not ? 

A. Yes, sir. 

Q. 21. Are you aware of any other instance where such a device 
of independent bolt-work and independent combination locks—each 
lock being’ required to be unlocked before the bolt-work can be un- 
locked—are applied to safe or vault doors ? 

A. With two locks on ? 

(). 22. Yes, sir. 

A. I don’t recollect now that I know of any others with two locks 
on. 

Q. 23. But you are confident that this bolt-work had a separate 
handle by which it was operated ? 

A. Yes, sir; a separate handle. 

Q. 24. Then, if your description of the mechanism is correctly 
understood, there exists upon a burglar-proof safe door two com bina- 
tion locks of separate kinds, each operating with and controlling 
independent bolt-work, each of which locks is to be unlocked by 
manipulation from the exterior, and the joint unlocking of both is 
required in order to release the bolt-work, which release is also ac- 
complished from the exterior of the safe door.. Is this correct ’ 

A. That is correct. 

(). 25. I further understand you to say that this safe door is now 
in use in the Safe Deposit Company, upon Third street, near Main, 
in the city of Cincinnati, and State of Ohio? 

A. Yes, sir. 

(). 26. When did you examine said safe door last ? 

A. Well, I have examined it frequently and have been in there 
and examined it lately. I examined it this week. 

(). 27. Are these locks operatively in use and have they been, so 
far as your knowledge extends, since the date of their applica- 

tion? 
245 A. They have been in use all the time on that door, 

(Respondent now offers in evidence the drawing of such locks and 
bolt-works, which drawing is hereby marked by the notary Re- 
spondent’s Exhibit “ Safe Deposit Door.”) 


Cross-examination: . 
Being cross-examined by Henry R. Towns, Esq., on behalf of the 
complainants, the witness says: 


X Q. 28. You have testified that both of the locks on the door 
were combination locks operated from the outside of the door by 


‘ 
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means of a dial and knob; was or was not the dial of each of the 
locks connected with the lock by means of a spindle passing through 
the door ? 

A. Yes; I think the dial was connected with the lock by the 
spindle passing through the outer side of the door into the lock. 

X Q. 29. Did each lock contain one or more sets of permutating 
tumblers or wheels? 

A. I could not say as to that. The construction of the locks 
inside—I never examined them particularly. The locks were bought 
and I put them on, and I didn’t open the locks to examine how 
they were made, particularly, inside, so far as the combinations were 
concerned. 

X Q. 30. The drawing indicates that each of the locks is provided 
with a sliding bolt; was this bolt in each lock actuated from the out- 
side of the door through and by means of the dial and spindle you 
have referred to? 

A. Yes; the bolt of the lock was thrown out by the spindle 
through the outside. 

X Q. 31. So that a person knowing the combination on which 
the locks were set could always actuate them and release the bolt- 
work from the outside of the door by means of the dials and spin- 
dles ? 

A. Yes, sir. 

X Q. 52. In this respect, was there any essential difference between 
the two locks on each door? 

A. There was claimed to be some difference, I recollect, at the time 
the locks were got and put on, but what that is I couldn’t say; that 
is the reason the two different locks were put on; there was claimed 

to be a difference. 
946 X Q. 33. My question was as to whether or not there was any 
essential diflerence between the two locks on each door, in 
respect to their capacity for being unlocked from the outside of the 
door at any and all times by a person knowing the combination on 
which they were set? 

A. I eouldn’t. say that. I never examined them so as to inform 
myself of the difference between the locks in that respect; if there 
was any I never ascertained it. 

X Q. 34. If vou knew the combinations on which the locks were 
set could you or not, at any time, operate the locks from the outside 
of the door and unlock them ? 

A. Yes; if I knew the combination I could unlock them. 

X Q. 35. So that a knowledge of this combination would, at all 
times, suffice to enable you to unlock either or both of said locks 
from the outside of the door? 


A. Yes, sir. 
Redirect examination: 


Being re-examined by Tuomas A. LoGAN, Esq., for the respondent, 
the witness says: 
R. Q. 36. Do you not find upon that safe door the presence of two 


re 
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separate instrumentalities, each presenting its own obstruction to 
the retraction of the bolt-work, and does not the mechanism require 
that each of these obstructions shall be separately withdrawn before 
the door can be opened ? 

A. Yes, sir. Let me say one word there after reading that over: 
I didn’t explain it fully in my answer before, when I said that is the 
reason why the two locks were put on the door, on account of the 
difference in the combination. | meant that is why the locks of the 
different makers were put on the door, was on account of the dif- 
ference in the combination; that is what I understood at the time 
when we put them on. 

R. Q. 37. Then, even assuming that the two locks were set upon 
the same combination (which, however, I understand you now is 
not the case), yet, assuming further that a person possessed a knowl- 
edge of both combinations, still, in order to open the safe, would it 

not require two separate operations of the mind and the 
247 hand, in order to set up each combination and thus permit 
the bolt-work to be retracted ? 

A. It would. 

R. Q. 38. Now, if in the present instance a time lock was substituted 
for either of the present combination locks, would not that be the 
same instance of two separate instrumentalities presenting their 
separate obstructions to the same bolt-work, and, whether the time 
lock should automatically release itself and the remaining combina- 
tion luck should be mechanically released, would it not constitute 
simply a difference of degree in the character and quality of the 
security afforded ? 

A. I don’t know how to answer that; I don’t understand the 
working of that. | 

R. Q. 39. You have already stated that the two combination locks 
are two separate instrumentalities presenting separate obstructions. 
Now suppose I take one combination lock off and put a time lock on 
instead, would that not be simply the case of two separate Instru- 
mentalities presenting their separate obstructions to the bolt-work ? 

A. Yes, I presume it would. 

R. Q. 40. Then the difference between such operations would be 
that the time lock, on the one hand, would release itself from the 
interior, and the combination lock, on the other hand, would have 
to be released by some person from the exterior in order to unlock 
the safe. Is not that,right? 

(Question objected to by counsel for the complainant as leading 
and as imparting to the witness a knowledge of facts of which it has 
not been shown that he had any prior knowledge.) 


A. No; I can’t answer that. 

R. Q. 41. Are you familiar with the operations of time locks as at 
present constituted ? 

A. No, sir; I am not. 


WARREN WARNER. 
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Sworn to before me and subscribed in my presence this 10th day 
of March, A. D. 1880. 
ROBT N. BULLA, 
Notary Public, Hamilton Co., 0? 


248 Joun B. Scrroper, being called for the respondent and 
first duly sworn, testified as follows: 


By Mr. LoGan: 


(). 1. State your name, age, residence, and occupation. 

A. My name is John B. Schroder; my age is between 44 and 45; 
my residence is No. 186 Hopkins street, Cincinnati, Ohio, and my 
occups ation is locksmith and manufacturer of locks. 

(). 2. Are you familiar with the construction and operation of 
safe -. work, ke y locks, and combination locks, and these in com- 
bination with each other? 

A. Yes, sir. 

Did you ever build or have built for you any safes or vault 
fronts ? 

A. Yes, sir; I have had them built. 

(). 4. Were some of these safes and vault fronts of the kind known 
is “ burglar proof?’ 

A. Yes, sir. ‘There is one thing I want to mention before we go 
any further. We had some built when my brother was there and 
we had some built since, which I superintended. Originally when 
I was in the store we had some built, when my brother attended 
to it. 

Q. 5. Are you a practical locksmith yourself? 

A. Yes, sir. 

(). 6. Did you or your — or either of you, conjointly or sep- 
arately, have locks of your own make and construction manufact- 
ured and applied to safes ? 

A. Yes, sir. 

(). 7. Are you aware of the difference between a key lock and what 
is known as an arbor combination lock ? 


A. Yes, sir. 
Q@. 5. What is the first instance, if any, that you remember of 


where two locks were applied to the same safe or vault door by you 
or any one else? 

A. About 25 years ago or more we had a safe built or we built it 
for Gilmore & Brotherton. I don’t remember whether they were in 
partnership then or not, but it was on Main between Front and Sece- 
ond streets, Cincinnati; on which safe is two key locks. I think it 

about 25 years ago—lI couldn't tell exactly 
245) Q. 9. Whose make of key locks were these ? 
A. One was a Day & Newal lock, or so-called Hobb’s lock— 
he was the agent for them—and one was Schroder’s make. 

Q. 10. Were these combination key locks, so called ? 

A. The one was a combination changeable lock by changing the 
key without taking the lock off, and the otber is changeable by re- 
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placing some of the works inside of the lock; but they are both 
combination key locks. 

(). 11. Did each of these locks, by their bolts or otherwise, present 
a separate obstruction to independent bolt-work ? 

A. Each lock presented a separate obstruction, of course. 

(). 12. Was it or not required, from the construction and location 
of these locks, that each should be separately unlocked in order that 
the bolt-work might be retracted ? 

A. Yes, sir. 

(. 15. If I have correctly understood your former statement, the 
combination of one of these locks was altered by changes made 
upon the key of the lock while the combinations of the other were 
altered by removing the case of the lock and altering the tumblers. 
Am | right in this? 

A. Yes, sir. 

Q. 14. Then was it a fact that in these instances there was pres- 
ent upon the same safe door two separate locks, each presenting a 
separate obstruction to the retraction of the bolt-work and each re- 
quiring a different operation and manipulation in order to permit 
the bolt-work to be retracted and the door thereby opened ? 

A. Yes, sir. 

Q. 15. Was this a burglar-proof door of which you are speaking? 

A. Yes, sir; the first one that was in the city that I know of. 

Q. 16. How long, to your knowledge, were these locks operatively 
continued in use?. 

A. Ever since the time they were put on until about six months 
or a year ago, when Mr. Gilmore quit business. I don’t know but 

that they are in use now. ! 
250 Q. 17. Do you know where the safe was at six months ago 
or is to-day on which these locks and bolt-work are situated ? 

A. It is in the old Gilmore & Son Bank, on Fourth street between 
Vine and Race, inside of a second vault. ‘There is two vaults there. 
The bank have changed their location several times, and each time 
have carried the safe with them. 

Q. 18. Do you know of any other instance wherein two separate 
locks of different character or operation were in joint use upon the 
same burglar-proof safe door? If you do you may state them. 

A. Well, I should like to ask first what you call a burglar-proof 
safe door. 

(). 19. I use it in contradistinetion to fire-proof. 

A. There ison the Safe Deposit Company, and, | am almost certain, 
on the Third National Bank here, a door so made, heavy, with steei 
in it, which they call burglar-proof, and I think I could find three 
or four more if I had a little time to see a few banks here. There 
is several vault doors here what has two locks on. 

Q. 20. Do you know of any doors or so-called burglar-proof safes 
being made by the Hall’s Safe and Lock Co. or other parties and 
sent to Indianapolis or elsewhere which have upon the door two 
separate locks of different character controlling the bolt-work ? 

A. Just wait a minute and I will see if I can mention the place 
where they went to. I think there is one in Lawrenceburg, Ind., 
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on the old State Bank—I don’t know what name it is now. It was 
turned into a national bank, I believe. Mr. Berkham was in it for 
awhile, and I put in a safe there for Mr. Haves. At the Lawrence- 
burg National Bank—I think there is one there—well, there is two 
there, in fact. 

Q. 21. Look at the Respondent’s Exhibit “Safe Deposit Door ” 
and state if you have seen the door and when, whose locks and bolt- 
work are therein represented ; and, if yea, describe their character 
and operation. 

A. I have seen the door yesterday and I have seen it when the 

locks were put on it. I think on one door is Dodds & 
251 McNeale’s lock, and on the other I know there is one of Sar- 

gent’s, and I think the other is Greenwood’s, but 1 am not 
positive of that. I sold them the Sargent lock myself. 

(). 22. As you understand the operations of these locks, do they 
or not embody the principle of two separate instrumentalities upon 
the same door, each presenting a separate obstruction to the same 
bolt-work of the door and each requiring to be operated by a different 
method—that is, by different combinations—and that both must be 
independently operated in order to permit the retraction of the bolt- 
work? 

A. Yes, sir; otherwise there would be no use in putting them on. 

(). 23. About how long ago were the locks applied in the instances 
of the other banks to which you have just alluded ? 

A. Well, it would run to the course of twenty years, and some even 


longer than that. 


Cross-examination: 


Being cross-examined by Henry R. Towne, Esq., on behalf of the: 


complainant, the witness says: 

X Q. 24. Do IT understand that in all the cases you have testified 
about, where two locks were used upon a door, that both of said locks 
were operated from the exterior of said door, either by means of a 
key, if they were key locks, or by means of a dial and spindle, if they 
were combination locks? 

A. Yes, sir; they always open from the outside. 

X Q. 25. So that a person possessed of the proper keys, if they were 
key locks, or of the necessary combinations, if they were combina- 
tion locks, could, from the exterior, open any of said doors at any 
and all times, could he not? 

A. If he knew the exact combination he could. 


Redirect examination : 

Being further interrogated for the respondent by Tnos. A. LoGay, 
Esq., the witness says: 

252 R. Q. 26. Assuming that the combinations were the same 

and possessed by the Same person, would it not require two 

separate mechanica! operations as well as exercise of the mental 

operation in order to open the door? 


ss 
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A. It would; and in some cases where they would have three keys 
to one lock so as to divide them between three different parties, then 
the party would have to have each key from the different parties 
carrying them, or the combination, which may be held by one man 
for one lock and the combination held by another party for the other 
lock ; and it would then require the two parties to deliver the com- 
bination or to be present when the door was opened. 

~R. Q. 27. How long have you been a practical locksmith engaged 
in the business? Has your experience been extensive or otherwise ? 

A. I have been practically working at the bench for about eighteen 
years—I couldn’t tell the exact date—and the balance of the time I 
have been strictly connected with the manufacture of locks, but not 
working steadily at the bench. 

Rt. Q. 28. Suppose, in the case of any one of these doors to which 
you have referred, one combination lock had been removed and there 
had been a time lock instead thereof placed upon the door, which 
time lock was capable of locking and unlocking itself at a fixed time 
from the interior,and thereby controlling its bolt to oppose or permit 
the retraction of the bolt-work ; we would then have upon a door, in 
the case supposed, a time lock and a combination lock instead of two 
combination locks. From your practical experience, would you or 
not say that when the time lock performed its operation automati- 
cally upon the door and the combination lock was operated me- 
chanically from the exterior of the door that the difference of result 


. 


would be only a difference of degree? 


(Counsel for the complainant objects to the question as improperly 
suggestive and leading, and on the further ground that it has not 
been shown that the witness has any personal knowledge of or famili- 
arity with the time locks referred to in the question.) 


253 The Witness: I would have to answer that that by remov- 

ing the combination lock from the door would take away part 
of the strength of the fastening of the bolt-work, and after the time 
lock is opened, why then the other lock can be opened so much easier, 
as it would take the time to unlock one or two locks. If I under- 
stand the time lock, it simply holds the bolts by the combination lock 
or its works until the time arrives at what time it is set for. After 
that its function is ended, as far as security is concerned. 

R. Q. 29. Do you deal in time locks or have ‘you had any expe- 
rience with them ? 

A. I have had no personal experience with them. The first time 
lock a Jeweller made in this city that I know of, and he wanted to sell 
it to me at almost any price or very low, and I thought it was a hum- 
bug and didn’t buy it. He wanted to sell me the patent. 

R. Q. 30. Do you remember what his name is? 

A. If 1 am not mistaken he lives between Elm and the canal and 
between Twelfth and Thirteenth streets, but I can’t think of his name, 
but I think if I heard it mentioned I would know it. 

R.Q. 31. Was it Hollen ? 

A. I think it was. He used to be in the jewelry business. 

J. B. SCHRODER. 
21-—261 
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Sworn to before me and subscribed in my presence this 10th day 


of March, A. D. 1880. 
BOB’T N. BULLA, 
Notary Public, Hamilton Co., O. 
The further taking of depositions in the above-entitled cause is 
here adjourned, by consent of counsel, until Friday, March 12, 
1880, at 10 o'clock a. m. 
ROB’T N. BULLA, 
Notary Public, Hamilton Co., O. 


254 Certificate. 


STATE OF OHIO, | ia 
District of Southern Ohio, County of Hamilton, | ° 


[ hereby certify that on Wednesday, the 10th day of March, 18890, 
before me, Rob’t N. Bulla, a notary public in and for the county of 
Hamilton and State of Ohio, personally appeared, pursuant to agree- 
ment of counsel, Warren Warner and John B. Schroder, who, being 
by me first duly cautioned and sworn to testify the truth, the whole 
truth, and nothing but the truth and being carefuliy examined, de- 
posed and said as appears by the depositions hereto annexed. 

[ further certify that Henry R. Towne, Esq., appeared on behalf of 
the complainants and Thos. A. Logan, Esq.,on behalf of the re- 
spondents. , 

[ further certify that the said depositions were then and there re- 
duced to writing by me and subscribed by the witnesses in my pres- 
ence. 

I further certify that the said witnesses reside more than one hun- 
dred miles from the place where this cause is to be tried. 

In testimony whereof I have hereunto set my hand and official 
seal, at the city of Cincinnati, county of Hamilton and State of Ohio, 
this 26th day of March, A. D. 1880. 

ROB’T N. BULLA, 
Notary Public, Hamilton Co., O. 


255 CINCINNATI, OHIO, 
Fripay, March 12, 1880—10 o'clock a. m. 

Met pursuant to adjournment. 

Present: Thos. A. Logan, Esq., on behalf of the respondent; no 
counsel present on behalf of the complainants. 

The direct examination of the following witness, George H. Knight, 
was proceeded with in the absence of counsel for the compiainants, 
the right being granted to them at any time hereafter, before taking 
the testimony of Mr. Edward Renwick in rebuttal, to cross-examine 
said witness Knight if desired. 

Gro. H. Knicut, being called for the respondent and first duly 
sworn, testified as follows in answer to interrogatories propounded 
by Tnos. A. LoGan, Esq.: 

(). 1. State your name, age, and place of business. 


4 
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A. My name is Geo. H. Knight; my age is 60, and my place of 
business Cincinnati. 

Q. 2. What is your occupation ? 

A. Solicitor of patents. 

(). 0. What experience, if any, have you had in your profession 
investigating scientific and mechanical questions and comparing 
mechanical devices and processes for the purpose of determining 
their identity or indifference and the principles of their operation ? 

—. I have practiced in my profession about 37 years. My daily 
avocations during that period have consisted largely in the prepa- 
ration of descriptions and specifications and formulating definitions 
of various mechanical and scientific apparatus in order to distin- 
guish them from existing devices of the same kind, both for purposes 
of procuring patents and for defining and comparing such devices 
with each other and with claims and specifications of patents in con- 
troversies in United States and other courts, as, for example, in the 
following cases, in which,among others, my name as expert appears 
in the printed reports, to wit: Morris vs. Barrett, page 258, volume 
1, Bond’s Reports, and page 464, lst Fisher; Hays vs. Sulsor, pages 
284 and 285, Ist Bond; Judson vs. Moore, page 290, lst Bond, and 
pages 547 and 556, Ist Fisher; Dodge vs. Card, page 396, lst Bond, 
and 118, 2d Fisher; Morris vs. Royer, page 77,2d Bond; Blanchard 

vs. Puttman, page 94, 2d Bond; Smith vs. Whisen, page 129, 
256 2d Bond. I have been engaged in asimilar capacity in many 

other cases, remote and recent, such, for example, as Harris & 
Harris vs. The American Cotton Tie Co., before Justice Billings, of the 
Louisiana circuit, in June, 1877,and receutly in the sixth circuit, 
Lewis et al. vs. Swift’s Iron and Steel Woeks; Geo. Dwight, Jr., vs. 
J. B. Townsend; Hall vs. Macneale & Urban, and Sargent vs. Hal!’s 
Safe and Lock Company, on an alleged infringment of patent for 
time locks, a case in which my testimony took several weeks in de- 
livery ; recently also the case of Anton Miller eé als. vs. 5. J. Foree 
et als. 

(). 4. How far, if at all, has the practice of your profession and 
the attainment of the objects just above stated led you necessarily 
to a comparison of claims of patents with a view to determine their 
validity, meaning, identity, and effect, or otherwise ? 

A. During the administration of the first United States Commis- 
sioner of Patents, the Hon. Henry L. Elsworth, down to the present 
time my duties have required me to prepare and to investigate 
the claims of a multitude of specifications of applications for patents 
and to determine the scope, validity, and meaning of claims in pat- 
euts already granted. In doing this the inquiry In its very incep- 
tion necessarily bas involved the question of whether such claim 
does or does not describe or define anything which can be legally 
patented. If the conclusion of such inquiry has led me to the con- 
viction that a particular claim is lacking in the statutory requisites 
all other questions concerning it, of course, become of no importance. 
Therefore, when my opinion is asked of the meaning of a claim or 
of its identity or otherwise with something else, my practice is to 
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first determine whether any device at all is there set forth, which 
the law recognizes as the subject of a patent claim. 

Q. 5. What examination, if any, have you ever been called on to 
make as to the various time locks now known to the trade, and have 
you ever been called upon to testify as an expert in a case concern- 
ing them as to the result of your examinations ? 

A. I was called upon to make an examination of time locks 
257 inthecase of James Sargent vs. Hall’s Safe and Lock Co., and 
testified at considerable length, as will appear by the record, 
on subjects involved in that controversy. My examination of the 
state of the art, to enable me to testify as intelligently as I was able, 
was aimed to be exhaustive and to include all pre-existing devices 
which appeared to have any bearing on the questions at issue. For 
the refreshment of my memory, and in order to present what I sup- 
posed to be pertinent facts in an orderly and intelligible form for 
counsel and the court, | prepared a tabulated statement of time 
locks of antecedent date to that of complainant, in which all the 
characteristics of such mechanisms were arranged in columns for 
ready reference. 


(The respondent now offers in evidence the following exhibits: 
Respondent’s Exhibit “ Bass Model,’ Respondent’s Exhibit “ Triple- 
Device Model,” and Respondent’s Exhibit “ Derby Supplemental 
Model.) 


(). 6. Please examine the following patents, James Sargent, No. 

195,539; James Sargent, No. 186,369; James Sargent, No. 165,570; 
James Sargent, No. 7947; S. A. Little, No. 146,552; S. A. Little, No. 
8550; Lyman Derby, No. 21947; William Bass, No. 8605 ; Holbrook 
& Fish, No. 17150; William Rutherford, No. 6105; J. L. Hall, No. 
1011S; O. KE. Pillard, No. 125,905, and L. A. Haines, No. 9529, ali 
heretofore in evidence in this case, and state whether you under- 
stand the devices therein claimed and described. 

A. In the course of my examination in the-case of Sargent vs. 
Ilall I had oceasion to critically examine and testify in relation to 
all the patents cited in the question, and therefore I think I can 
confidently say that I believe | understand them. 

(). 7. Your attention is now called to the Complainants’ Exhibit 
“ Drawing Defendant's Lock,’ which you are to assume shows a cor- 
rect representation of the device piaced by the defendant on the 
Berkshire National Bank, with the addition of the parts Gi, ko J,and 
their connections, as shown in the Kook & Hall patent, No. 212,610, | 
operatively connected therewith, and upon such assumption you are 

asked if you understand the operation of the mechanism 
205 therein shown. 

A. I have examined the drawing, and, assuming that the 
additions are made as stated in the question, I believe | understand 
the mechapvism therein shown. 

Q. S. Please compare Sargent patent No. 195,539 with the reissue 
thereof, No. 7947, and, in view of the state of the art at the respect- 
ive dates thereof, please state what differences, if any, exist between 
the two. 
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A. Upon comparing the claims of the reissue and the original I 
notice the use of phrases in the reissue which have a somewhat 
broader signification than those in the original claims, for which 
they appear to be substituted; otherwise cluims 1 and 2 of the 
reissue appear to be (except as I will endeavor hereafter to explain) 
a substantial reproduction of those similarly numbered in the orig- 
inal. lor example: in the reissue the phrase “ bolt-work ” is sub- 
stituted for the phrase “door bolt E” in the original, in both claims 
land 2. Furthermore, in claim 2 the phrase “all obstruction ” is 
interlineated after “lock bolt.” Claim 3 in the reissue appears to 
me to be an entirely new interpolation, wholly unwarranted by any- 
thing in the body of the specification, and even contrary of its tenor. 
The mechanical organization described in the patent includes and 
necessitates a device whereby the door can be closed after the auto- 
matic locking device is set. Two alternate devices for this purpose 
are described, either of which may be used for the purpose, and 
without which the lock would be inoperative. 

Claim 35 recites a train of elements selected from the specifications 
from which this essential device whereby the door may be closed is 
absent, and for the reasons that I have given; said claim therefore 
attempts to cover an aggregation of elements which Is inoperative, 
and has therefore no legal meaning, and, if my apprehension of it 
is the correct one, the claim for this reason 1s of course void. 

The claim has, further, an assemblage of mechanical features as 
an alleged novelty, of which there is no suggestion whatever in the 
original patent, and which in effect would greatly broaden the in- 
vention by omitting a material feature of the combinations of the 
original claim. For this reason, also, | regard the claim as essen- 

tially lacking in validity. 
209 The first two claims of the reissue are further lacking ina 

most essential statutory requirement, In that they are not for 
things, but for results. There is no specific reference by letter to 
the parts recited, and the indefinite article “a” is used throughout, 
so that they both read broadly as covering, not specific mechanical 
entities merely, butall possible kinds of such entities, providing they 
perform the functions therein cited. 

(). 9. Upon comparison of the two patents cited state whether or 
not you discover in the original any error arising by inadvertence, 
accident, or mistake which alone is attempted to be corrected in the 
reissue, or whether the differences between the two patents are those 
which arise from an attempt at enlarging the scope of the reissue 
beyond the contemplation of the original. 

A. I have carefully examined the original specification in search 
of such error or inadvertence without finding any. In all those 
particulars in which the reissue differs from the original patent the 
differences are such’ as greatly to enlarge the stated scope of the in- 
vention. 

(). 10. Referring again to the said reissue, please make compari- 
son thereof with any or all of the exhibits heretofore enumerated 
and state how the invention described in the claims of the said 
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reissue compares in identity or otherwise with the devices described 
and claimed in said exhibits. 
The further examination of this witness is here adjourned until 
2.15 p. m. 
ROBT N. BULLA, 
Notary Public, Hamilton Co., O. 


260 CINCINNATI, OHIO—2.15 p. m 
Met pursuant to adjournment. 
Present: The same parties. 
GrorGce H. KniGuy continued: 

A. Preparatory to what I shall have to say in response to the 
question, [ think it hecessary to state that | regard the distinctions 
attempted to be set up in all the claims of said reissue as illusive 
and without foundation in fact. A distinctive novelty is implied 
in the mere act of applying two locks to a set of bolt-works, each 
acting independently one of the other. It is admitted in the speci- 
ficatiow that a time lock has been used in association with a non- 
time lock without acting independently of the latter. It is also 
admitted or implied that two or more non-time locks have been 
associated on one door, which locks have acted independently. Not- 
withstanding these admitted facts, patentable novelty is assumed in 
an arrangement of a time lock and a non-time lock acting inde- 
pendently one with another, and it is expressly declared that the 
novelty consists in such alleged “ combination,” irrespective of “ any 
peculiar construction” of the mechanical parts. 

[ think there are several fatal and obvious objections to such a 
claim; for example, the greater including the less. The idea of two 
locks controlling the same bolt-work must necessarily precede the 
more complex idea of their associated action, and in reaching which 
the mind must pass over, as it were, the more simple and obvious 
form of independent action. 

Secondly. One lock having been applied to prevent the retraction 
of bolt-work, it is mere duplic ition or double -use to apply another 
lock in the same way, and not invention. 

Thirdly. If any kind of lock or locks have been associated on a 
door there is no invention in the mere act of substituting one kind 
for another for that purpose. 

This being premised, | will now state a few instances of such double 

use of locks. Such a one is seen in Respondent’s Exhibit “Safe 
261 Deposit Door,” representing, as | am given to understand, 

two locks which were placed upon a safe vault door of the 
Sate Deposit Company of this city in the vear 1566 and which 
have been and still remain in active service. In the diagram before 
me these locks are clearly apparent, marked, respectively, “ Hall’s 
double-dial Victor bank lock” and “ Dodds, Macneale & Urban’s 
combination lock.” Both of these locks independently control the 
Sabie bolt-work, which it would be nianifestly impossible to retract 
while either of them remained locked, operating, in that respect, 
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precisely as claimed in said patent. It would not be difficult, and 
in fact would require no invention or even exercise of special skill, 
to replace one of these locks with a time lock, a fact, indeed, asserted 
by the patentee in the following language: “The time lock can be 
applied with ease and facility to the doors of old safes or vaults 
having the combination or key lock already thereon, thus securing 
the advantage of a time lock and the combination or key lock with- 
out the necessity of removing the old lock.” 

But apart from the question of invention in substituting a time 
lock for one of two non-time locks in such association instead of 
merely adding the time lock, which latter the patentee says may be 
done with “ ease and facility,” I find on page 496, deposition of Amos 
Holbrook, in the case of Sargent vs. Hall, a description of a “ Lillie” 
combination lock, which, about the year 1860, was associated with a 
Kish & Holbrook time lock on the same door. The two locks 
appear to have acted entirely independently and with all the useful 
results claimed by the patentee, Sargent, and in fact were it a recent 
instance, would undoubtedly be deemed to be subject to the com- 
plainant’s patent, because, as | have before quoted, he distinctly dis- 
claims specific construction and denies that he is restricted to any 
peculiar construction of time, key, or combination locks. 

(). 11. Said reissue recites as follows: “ By combining an inde- 
pendent time lock of the character described and a combination or 
key lock I produce aun effect ur result which cannot be produced 
by the time lock alone or by two or more combination locks to- 

gether;” which is further explained in the reissue to be 
262 accomplished by the fact that the time lock automatically 

releases its dogging action upon the interior of the safe, and 
a combination lock has to be operated mechanically from the ex- 
terior of the sate in order that their several obstructions may be 
removed from the independent bolt-work to permit the door to be 
opened. State whether you consider such an effect or result pro- 
duced by the means aforesaid to embody patentable novelty ; and, 
if not, why not. 

A. I can see nothing in the quotation cited which exempts it in 
uny degree from the objections urged against claims to a mere 
grouping or bringing together of known devices, which in such 
association produce no other useful effects than the sum or aggregate 
of the effects which they have produced separately. In other words, 
it is mere aggregation and not mechanical combination in the sense | 
of the patent law and practice thereunder, there being no new and 
useful effect produced by the co-action or co-operation of the several 
elements. The time locks heretofore used have served as a safeguard 
by night and have acted interiorly, just as in the Sargent specifica- 
tion—for example, those of Rutherford, Savage, Holbrook & Fish, 
Haines, and many others that have been cited in the present case 
and were described and illustrated at large in the case of Sargent vs. 
Hall—while all combination locks have, as a matter of course, 
necessarily been operated from without; and the same of key locks, 
just as in the Sargent specification. 

(). 12. Please examine the Sargent patent No. 186,569 and state 
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whether you find any identity in principle of construction and mode 
of operation between the device therein shown and the results or 
effects produced by the operations of the device shown in said 
reissue No. 7947. Please give your reasons for any opinions you 
may express, and you are at liberty to refer to the Respondent’s 
Mxhibit “ Triple-Device Model” in illustration. 

A. I find no essential differences of results or effects. In both 
cases the retraction of the bolt-work is impossible without the release 
of both the time and non-time locks. Indeed, it would be easy and 
would require no special invention, in my opinion, to make such 

transposition and substitution of parts as would convert the 
263 form illustrated in one patent into that shown in the other. 

This fact I will endeavor to demonstrate by the exhibit cited 
in the question. 

Selecting the door marked “ L 58” of this exhibit, it will be seen 
that its bolt-work is controlled independently by a combination lock 
below and a time lock above, and may be considered to fairly illus- 
trate, in this condition, the complainants’ reissue No. 7947. In this 
form the Y lever connects directly with the first form of dogging 
mechanism or rotating bolt described in said reissue ; but to change 
the device to the form described in patent 156,369 it is necessary only 
to add a longer Y-lever connection and to remove the upper rotating 
bolt, as I now preceed to do, and the time lock is seen to be engaged 
with the fence of the rotating bolt of the combination lock, as in said 
patent No. 186,569. Reversely, by removing the longer and substi- 
stituting the shorter Y lever and restoring the upper rotating bolt 
and tongue plece, the lock assumes the form described in the com- 
plainant’s reissue, and this is performed by the simple substitution 
described, in a few seconds, by the manipulation of these fastening 
screws. 

(). 15. In your opinion, is the device as it now appears upon said 
door, with the prolonged Y-shaped lever attached, as you have just 
described, such a device ascomes fairly within the scope of said patent 
No. 186,369 for all the purposes of security designed by the said 
patent ¢ 

A. Yes; | think so. 

(). 14. As the door now appears, under the changes you have just 
made, there is but one lock bolt presented as an obstruction to the 
retraction of the bolt-work, while the said reissue contemplates the 
presence of two such obstructions. State whether or not, in your 
judgment, the difference between the one or the two obstructions, as 
exemplified in the said arrangement, is a difference of degree of secu- 
rity, and give your reasons for your opinions. 

A. I think the ditlerence is only in degree, not in‘kind. The 
addition of one or more resisting lock bolts is a mere matter of 
quantity of material. 

(). io. The said reissue, No. 7947, lays stress upon the fact 

264 thatits time lock isunlocked automatically from the interior, 
while its combination lock is unlocked mechanically from the 
exterior. In the case of various time and combination locks to which 
you have referred and with which you have previously stated that 


} 
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the state of the art makes vou familiar, is it or not a fact that the 
suid time and combination locks possess in this particular the same 
characteristics of those of the said reissue? 

A. Itisa fact,invariably. The characteristics cited are only those 
well known and universally pertaining to those two kinds of locks, 
and which are in no degree changed or modified by their use in the 
manner stated in the complainant’s reissue. 

Q. 16. You will observe that one of Hall’s “double dial Victor 
bank locks” has been applied to the opposite door of the “ triple- 
device model.” Be good enough to substitute for one nest of the 
tumblers thereof the time lock to which you have just referred as 
being upon the first door of said model, and after such substitution 
please state how far the principle of operation and the results pro- 
duced correspond with those claimed in the said reissued patent No. 
7947. 

A. It will be seen that to make such transposition I have merely 
to loosen the fastening screws of the respective locks, three in num- 
ber, and to screw the time lock in the place of the removed member 
of the Victor lock. The bolt-work is seen now to be guarded by 
two locks as before, only that one of them is a time lock and the 
other a combination lock. 

To effect this not a scintilla of any contrivance or even adaptation 
has been required. The time lock, as the patentee, Sargent, truly 
and expressively remarks, has been “applied with ease and facility 
to the door of a safe having a combination lock already thereon, 
thus securing the advantage of a time lock and a combination lock 
without the necessity of removing the old lock.” 

The patentee appears to imply that while it would require inven- 
tion to substitute a time lock for one of ‘anothér kind, that any one 
could obviously use a combination lock or a key lock, one in place 
of the other. I can see no ground for such distinction ; on the con- 

trary, the time lock could, in my opinion, be as easily and 
265 obviously substituted (as I, in fact, have already done in the 

model before me) for a non-time lock as a combination or a 
key lock could be substituted the one for the other. There is no 
invention in such substitution in either case. 

(). 17. Would it have required invention in the state of the art as 
‘you know it to have applied, in conjunction with any of the exist- 
ing forms of combination locks, the Haines time lock, and would 
the result of such joint application have been similar or dissimilar 
to that obtained by the time lock and combination lock of the said 
reissue ? 

A. It would not have required invention. On the contrary, it 
must be obvious to any one that the lock represented in Fig. 1 of the 
Haines patent, No. 90529, a copy of which 1s now in my hand, could 
be applied, without the slightest change or modification, in place of 
either the Dodds or the Hall lock to the bolt-work represented in 
Respondents’ Exhibit “Safe Deposit Door.” 

(). 18. Refer to the Pillard patent, No. 125,905, and assume 
that the time lock has been operatively substituted in place of the 
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Isham lock, and upon this assumption the last question is re- 
peated. 

A. It would be essentially the same device as described in Sar- 
gent’s patent, No. 186,569, from which the device described and 
claimed in Sargent’s reissue 7947, — I have already stated my belief, 
has no material difference. 

(. 19. Assuming, further, in the instance last supposed, that the 
the hook which holds out of engagement the fence or dog of the 
Pillard lock was removed, so that the operations of the two locks as 
substituted became wholly distinct, in your opinion how far would 
this additional change in the said Pillard device produce substan- 
tial identity with the device of the said reissue No. 7947, and would 
invention be required to make it? 

A. The device then would be substantially identical,and I don’t 
think such a change would indicate the exercise of invention. 

(J. 20. I now replace upon the door of the “ triple-device model ” 
the nest tumblers previously removed by you and restore said Hall 
“ double-dial Victor bank lock” intact. Be good enough to state 

whether, in order to open a door when locked by these appli- 
266 ances, there is required more than one mental and physical 

operation ; and, if so, how far do the results obtained by such 
manipulation differ from the results obtained by the manipulation 
of the device of the said reissue No. 7947, and how far, if at all, are 
the results attempted to be claimed in the said reissue results which 
spring intrinsically and per se from the construction of the mechan- 
ism independently of any invention therein. 

A. With respect to the questions presented in the interrogation, I 
have to say that, as far as benefits growing out of the application to 
a single door of more than one distinct guarding device, presumably 
under separate control, whether of automatic mechanism or of in- 
dividuals—as far, I say, as any benefit arises from such multiple 
arrangement of safety devices—the idea is manifestly fully revealed 
in such devices as the Hall “ double-dial Victor lock,” which, if my 
memory serves, takes date from 1863, and of which the lock on one 
of the doors of Respondents’ Exhibit “ Tripping Device Model” is 
a fair embodiment. Such an idea is also fully revealed in the sub- 
ject-matter of the Pillard patent of April, 1872. It is further fully 
revealed in the locking device described in the testimony of Amos 
Holbrook, page 496 et seq., of the record of Sargent vs. Hall. It is 
fully revealed in the twofold locking device now existing on the 
safe-deposit door in this city, and which has been on that door since 
1866, and has been undoubtedly seen by thousands. 

The idea, therefore, of a double guard or check arising from du- 
plication was old and public property at and long prior to the date 
of Mr. Sargent’s claims. With this explanation, | reply that in 
order to open the door there is required two distinct acts, each act, 
both mental and physical, to open the door of the “ Victor ” lock, and 
the idea of a double guard is completely fulfilled in such lock as 
well as in the other anterior devices I have just cited. 


a 


— oat ai 


BERKSHIRE N. B. ET AL. VS. YALE LOCK M. CO. ET AL. 171 


The further examination of this witness is here adjourned until 
9.30 a. m. Saturday, March 13, 1880. 
ROB’T N. BULLA, 
Notary Public, Hamilton Co., O. 


267 CINCINNATI, OHIO, 
SATURDAY, 10 o'cLock A. M., Mar. 13, 1889. 
Met pursuant to adjournment. 
Present: The same parties. 


Geo. H. Kyrenr continued : 


The Witness: The results which spring intrinsically and per se 
from the construction of the mechanism are only those long well 
known as proper to such mechanism, and their presence in the de- 
vice of the reissue No. 7947 indicates no invention. 

Q. 21. What is that which is known as a “ lockout” when speak- 
ing of time locks? 

A. The phrase “ lockout,” among manufacturers, is used to desig- 
nate the closure of the door by the locking devices against the 
person or persons who have custody of them, as, for example, in the 
case of a key lock by the loss of the key or a tampering of the 
lock. In the case of a combination lock, by the forgetfulness of the 
custodian of the formula or its misstatement by the person of whom 
he has received it. In the case of a time lock a “ lockout” occurs 
from the failure from any cause of the automatic mechanism to re- 
lease the guard or dogging device. Such failure usually arises from 
the stoppage of the clock-work or the sticking fast of the fence or 
other detent of the lock before the period at which it should have 
released the obstruction. When this occurs (in the absence of any 
special device or means of restarting the clock«work or of removing 
the obstruction) the only recourse is to cut the safe open. 

(). 22. If either of the above causes were to occur in a combine- 
tion composed of a combination of a time lock with a combination 
lock would it not be required to cut the safe open to obtain admit- 
tance ? 

A. It would. 

(). 23. Refer again to the said reissue 7947 and state if you find 
therein an invention or device which is designed operatively to over- 
come, under all cireumstances, the possibility of a lockout arising 
from any of the defects or impediments of the time-lock or combina- 

tion-lock mechanism ? 
268 A. I find no such device described or intimated. 

(). 24. Refer to the Kook & Hall patent, 212,610, and Com- 
plainants’ Exhibit Drawing Respondent’s Lock, and state the object 
and operation of the devices therein shown, marked “G, J, F,” and 
their connections. 

A. The object is to place in thespower of the custodian of the safe 
the release of the detent or dogging hook, in the event of the non- 
performance of the time mechanism of its proper functions, so as to 
withdraw from the bolt-work the obstruction controlled by the time 
mechanisin and leave only the obstruction incident to the combina- 
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tion lock which being operated enables the bolt-work to be retracted 
and the safe opened, thus avoiding the lockout. 

Q. 25. Do you or not consider the result thus obtained to be new 
and valuable, and why, as compared with the device of the said re- 
issue 7947 and as being in anywise different from a result possible 
to be obtained under said reissue? 

A. The device appears to me to be radically different from any- 
thing described or suggested in complainant’s device, reissue 7947. 
Its value is unquestionable, both in a positive sense and relatively 
to the quite different and inferior expedient of a twofold clock- 
work which is common to complainant’s device and to most of its 
predecessors. ‘The expedient of a twofold clock-work (although for 
many years it constituted the sole resource of the art—I will not say 
for preventing, but diminishing, the chances of lockout) has a num- 
ber of obvious defects. In the first place, it is at best but a make- 
shift, for if one clock-work may stop it is manifest that both may 
stop; indeed, it is well known that such accidents have occurred to 
the double clock device. In the next place it constitutes a serious 
addition to the already sufficiently complex safety devices of a bank 
safe. It is, furthermore, highly objectionable in taking up the val- 
uable room of the interior of a bank safe and adding to the weight 
and bulk of the door. Relatively to this now old-fashioned expe- 
dient of double clock-work the releasing device of Kook & Hall, to 
which my attention has been called, is obviously of great value, 
being cheaper, lighter, more compact, but, above all, more certain 

In Its operation. 


269 (). 26. You have heretofore spoken of “ mere association 
and aggregation,’ stating such to be non-patentable. In con- 


nection with the devices we have just been considering, please give 
me instances of your meaning as to association and aggregation, 
and, as contradistinguished therefrom, what constitutes patentable 
combinations by reason of new and distinct, results ? 

A. I do not know that I can reply any better to the question 
than by quoting from my testimony in a previous case, Sargent vs. 
Hall, page 171. In this case the same complainant, Sargent, had 
introduced a patent in which he had attempted to draw a broad dis- 
tinction between combination locks and key locks much as In Tre- 
issue No. 7947. He seeks to make a distinction between time locks 
on the one band and combination and key locks on the other hand, 
which latter in said reissue are spoken of, as a matter of course, in- 
terchangeable. In my said testimony I availed myself of the state- 
ment of a distinguished Patent Office examiner. I quote froth my 
testimony as follows: 

“ By official letter of October, 1873, in the same certified copy the 
above-quoted rulings of a competent examiner, Mr. Wilkinson, all 
confirmed by the unanimous decision of the board of appeals, from 
which | quote as follows: ‘It happens, however, that the locks 
shown in the references are all kev locks, while applicants’ is a com- 
bination lock, and it is upon this that the claim is founded. 

‘While it is undoubtedly true that the combination lock is the 
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better, there does not appear to be in any true sense any new com- 
bination in what applicant claims. 

‘In may be said that he has substituted (in the relative combi- 
nation, for example) one well-known element for another, and that 
the result, viz., the security against unlocking before a certain hour, 
is exactly the same in both cases. 

‘Whatever the advantage there arising from the substitution of 
the combination lock for the key lock, so far as has been pointed 
out to us, it results from the superiority of the former over the latter, 
and not from the combination; nor, so far as we can see, has any 
invention been exercised. The time movement was originally in- 

vented to prevent locks from being prematurely unlocked, 
270 and when once the combination had been invented it is ob- 

vious that it was as applicable to one form of locks as to 
another, and to grant a patent for the union of the time movement 
with every old form of lock or with every new form which might 
appear would manifestly place unjust restrictions on the original 
invention and defeat the very purpose of the law.’ 

“ This suecinet official statement of the law and facts is signed by 
the entire board, then composed of such authorities in patent law as 
Ellis Spear, the present Commissioner of Patents; Silas H. Hodges, 
an ex-Commissioner, and R. L. B. Clark.” 

At page 167 of the same record I employed the following lan- 
guage: 

“The functions of each element are discharged precisely as here- 
tofore, and, mechanically speaking, their aggregate functions, asso- 
ciated as A, B, C, and D, are only the sum of their already well- 
known and familiar functions. To claim patentable novelty in 
such a mere association of well-known elements is as if one person 
having devised a new and improved way of attaching a mast to a 
vessel’s keel and another man having devised a wavy of securing a 
top-gallant sail to the same mast,a third should come along and de- 
mand a patent for associating in the same vessel a top-gallant sail 
so fastened to a mast with a mast thus secured to its keei.” 

At page 177 I am reported to have said: 

“T have ventured one familiar illustration of what I understand 
by mere association of devices as contradistinguished from patent- 
able combination. I will add another, which at the moment occurs 
tome: A common open dray being already well known, and a 
common mud cart being another familiar form of vehicle, it 1s pos- 
sible that utility might be subserved by adding the well-known box 
body of a mud cart to a dray bed; or, supposing the box open be- 
hind,a third element, to wit, a tail-board, might be added, but 
there would be no invention in this, because the useful functions 
thus grouped would be merely the sum of their well-known and 

familiar separate functions.” 
271 My understanding of the law affecting the points of in- 
quiry is briefly as follows: A combination lock may pro- 
duce a “lock out” if its angle bar or fence should stick, refuse to 
drop into the lock tumblers, as it should do when released by the 
time mechanism upon the proper gating of the tumblers. Now, 
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should an inventor, by means of adequate mechanical devices, so 
combine a time mechanism with a combination lock that either, 
besides performing its usual functions, could be made available to 
correct the accidental suspension of the funetions of the other, as 
is the case in the “ Kook and Hall” device shown in Complainant's 
Exhibits Drawing Respondent’s Lock, then such bringing of such 
devices into such relations would be producing a patentable com- 
bination, because a useful result is obtained over and above and dif- 
ferent from the aggregate result of each device acting separately ; 
but to associate the time mechanism, a combination, or other lock 
and bolt-work in such a manner as will not cause either device to have 
itsordinary functions increased, improved, or beneficially changed, 
nor create a new function, and which sball attain nothing but the 
aggregate result of the separate devices, is not patentable invention ; 
it is a mere association. The claims of complainant's reissue 
7947, being no such association, I believe to be bad in law. 

(). 27. Please examine Complainant’s Exhibits Drawing Respond- 
ent’s Lock again, and state whether you find the time lock and com- 
bination lock therein to be dependent or independent of each other 
when performing the functions for which they are designed. 7 

A. They are not independent of each other, but possess an im- 7 
portant mechanical connection, to wit, the device G, J, F, and its 
accessories, Whereby the combination lock is rendered capable of 
being made available for rectifying the non-discharge by the time 
mechanism of its proper functions. 

Q. 28. Please look at the paragraph in the Sargent patent No. 
165,370 commencing: “The chronometer or time lock constructed 
according to my Invention,” ete., which paragraph please quote in 

full in your answer, and state whether-you find the defect 
272 ~=r therein admitted to exist to exist likewise in the device in the 

said reissue 7047, and whether, on the other hand, such ad- 
mitted defect is to be found in the device of “Complainant’s Ex- 
hibit Drawing Respondent’s Lock.” 


The further examination of this witness is here adjourned until 
2.50 p.m. 
ROB'T N. BULLA, 
Notary Public, Hamilton Co., O. 


219 CINCINNATI, OHIO, 
SATURDAY, 2.30 p. M., March 18, 1880. 
Met pursuant to adjournment. 
Present: The same parties. 
Gro. H. KNiGuTr continued : 

A. The paragraph to which my attention is ealled is as follows: 
“The chronometer or time lock constructed according to my inven- 
tion, as set forth in the above-mentioned application, had necessarily 
to be set or adjusted bv hand from the inside previously Lo closing 
the safe, vault, or other door, and in ease of negligence or forgetful- 
ness on the part of the cashier or other person in charge the chro- 
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nometer lock was liable to be left unset, in which condition it would 
afford no protection against opening by anybody possessed of the 
proper information or keys to unlock the combination, permutation, 
or key lock. The present invention is designed to obviate this seri- 
ous objection and provide for the setting of the chronometer or time 
lock automatically by the act of locking the combination, permuta- 
tion, or key lock, thus rendering the setting of the chronometer or 
time lock an absolute certainty upon locking the safe, vault, or other 
door.” 

| find this defect to exist in the device specified in the said reissue 
No. 7947. I do not find said defect in the device of the Complain- 
ants’ Exhibit “ Drawing Defendant’s Lock.” 

(). 29. In the device shown in Complainants’ Exhibit “ Drawing 
Defendant’s Lock,” is any act required to be performed in order to 
unlock the safe after the time lock has ceased its dogging operation ; 
and, if so, why? 

A. Such an act ts required and consists in setting for that pur- 
pose the tumblers of the combination, after which the bolt is with- 
drawn by the use of the arbor. 

(). 30. Is the dog or lever “C,” shown in the said exhibit last 
referred to, automatically released by the operation of the time lock 
to permit the safe to be opened ? 

A. No; it is only put in condition for release by the combination 

lock. 
27 Q. 31. Look at the Complainants’ Exhibit “ Drawing De- 
fendant’s Lock,” and state whether, in your opinion, the lock 
represented in said drawing contains any of the combinations or 
mechanical devices described in the- Little-reissue No. 8550 and 
particularly set forth in the first and seventh claims thereof; and 
please give your reasons for any opinions you may express thereon. 

The further examination of this witness is here adjourned until 
Monday, March 15, 1880, at 9.45 a. mn. 

ROB’T N. BULLA, 
Notary Public, Hamilton Co., O. 


275 CINCINNATI, Onto, 
Monpay, March 15, 18SSO—9.45 a. m. 
Met pursuant to adjournment. 
Present: The same parties. 


Gro. H. KniGut continued: 


A. In order to arrive at an intelligent reading of the claims it is 
necessary to read carefully the specification of which they are the 
summary and to which they refgr. Especially is it proper to refer 
to the stated object and character of the invention, and more partic- 
ularly to any attempt of the patentee to point out features wherein 
lis device differs from pre-existing device or devices with which it 
had been deemed to be analogous. ‘This latter has been done very 
specifically in this patent in a formal disclaimer, with which the 
patentee has been required by the Patent Office to qualify his claims. 


caeetenenmn ere ra 
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With this explanation I shall quote from the language of his speci- 
fication, and first as to the preamble or stated nature and object of 
the invention. 

The patentee says: “ The object of my invention is to construct a 
time jock which shall dog and release the multiple bolt-work of a 
safe or vault at certain predetermined times, both the dogging and 
releasing being caused hy the operation of the time mechanism. By 
this means the time when the lock will dog the bolt-work depends 
entirely upon the adjustment of the internal mechanism of the lock here- 
enafler described.” 

The disclaimer I have alluded to is in the following language: “ I 
am aware of the patent granted to Williams & Cummings, No. 17245, 
and dated May 5, 1857, and do not claim anything shown therein, 
but intend to limit my claims to comprehend only the improvements 
I have made over the peculiar combinations shown in that patent, 
whereby I reduce the number, modify the construction, change the 
relation, position, and mode of operation of the parts, and simplify 
my mechanical organization, as will fully appear by comparison.” 

The italies are my own. 

In view of the state of the art thus partially acknowledged 

276 = in the “ Little” patent and the law and practice governing 

such cases, | am of the opinion that the lock represented in 

the Complainants’ Exhibit “ Drawing Defendant’s Lock ” does not 

contain any of the combinations or mechanical devices descrived in 

the “ Little” reissue No. 8550, and particularly set forth in the first 
and seventh claims thereof. 

My reasons for this opinion are as follows: With regard to the 
combination expressed in the first claim, I think it is quite clear that 
respondent’s lock does not contain “ independent bolt-work,” but, on 
the contrary, the boli-work is in intimate mechanical connection 
with its time mechanism and combination. lock, and is not inde- 
pendent. 

Furthermore, it cannot be said of respondent’s lock that the bolt- 
work is both “dogged and released automatically,” because, as is 
clearly evident by an examination of the lock, the bolt-work is not 
released by the discharge of the functions of the automatic mech- 
anism, but is only put in condition for such release by the combina- 
tion lock. 

Now, with reference to claim seven, there appear to me two im- 
portant and radical differences between respondent’s lock and the 
combination claimed in said claim seven, because, first, respondent's 
lock neither uses nor requires “ time movements,” but only a single 
“time movement,’ and because his “ adjustable devices” are not 
“substantially as set forth ” in the * Little” patent, but constitute a 
markedly different mechanical organization. That it is different 
ean admit of no doubt, if, as | expect to show, it is adapted to ac- 
complish results quite other than and different from the results of the 
“ Little ” contrivance. 

It may further be said in reference to both claims of the “ Little ” 
reissue that in respondent’s lock “ the time when the lock will dog 
the bolt-work ” does not ‘depend entirely upon the adjustment of 
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the internal mechanism of the lock,” but, on the contrary, depends 
in part upon the throwing or shooting of the bolt-work by taeans of 
the hand arbor outside of the |ock, and again by the projection of 
the lock bolt of the combination lock. 

Among a number of other important and fundamental, practical 
differences of respondent’s lock from the devices described and 

claimed in the “ Little” reissue No. 8550 may be enumerated : 
277 First. That the lock of respondent’s lock is not made to de- 

pend on the forgetfulness or attention of the person whose 
duty it is to set the time mechanism, but whether the time mechan- 
ism be set or not the lock will be securely fastened against any one 
not in possession of the combination formula by the manipulation 
of the customary combination lock. 

Secondly. The effective action of the device does not “ depend 
entirely upon the adjustment of the internal mechanism,” but in 
part upon the operation of the bolt-work and in part upon that of 
the combination lock, both of which members are operated by the 
same mechanism on the outside of the door. 

Thirdly. The respondent’s device does not require and does not 
comprise two “time movements,” but, on the contrary, requires and 
uses only one time movement, and by a totally different mechanical — 
construction of much greater simplicity substitutes for such means 
of diminishing the chances of a lockoutof the classto which Little’s 
belongs a totally different device for making such lockout impos- 
sible, thus with fewer and different parts accomplishing all that the 
Little device does and a great deal more. 

Fourthly. The bolt-work, so far from being “independent” of the 
time mechanism, is intimately associated with the time mechanism 
and with the combination lock, and by the necessities of its con- 
struction controlled by both, and the time movement itself is, by the 
necessities of the construction, rendered capable of being controlled 
whenever not in motion by the combination lock. 

Fifthly. Because respondent’s device does not comprise arrange- 
ments of time movements, adjustable devices, and dog, constituting 
an operative device, as claimed in Little’sseventh claim, “ independ- 
ent” of the bolt-work, but is operative only by, through, and with 
the bolt-work. 

Sixthly. Because respondent’s adjustable devices are not “ sub- 
stantially as set forth ” in the “ Little” reissue, but radically different. | 

In reaching this view I am governed by the rule frequently laid 
down by tribunals, and which is well stated by Mr. Justice Sprague 

in Eames vs. Cook, for the district of Massachusetts, 1860 : 
278 “ If the mode of operation be different it is evidence that 

the mechanism is different. If the result be different, reason- 
ing from effects to causes, we may presume that some new instru- 
mentality has been introduced, dAithough the mechanism may ap- 
parently be substantially the same.” 

In applying this rule to the present case I have tosay that, by the 
very nature of the construction of the adjustable device described 
and claimed by Little, it is incapable of being used to produce re- 
sults attainable by the respondent's device. 

23—261 
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Whether the cut-away or depressed portions d f be greater or less, 
there is necessarily left a projecting portion, eg, whose circuinferential 
Jength absolutely and inflexibly determines the minimum period of 
automatic lockup. Thus if, as shown in the “ Little” drawing, 
such projection occupies one-half of the circle, the user is limited 
absolutely to adjustments in which the period of automatic lockup 
can never be less in duration than one-half of the period during 
which the time mechanism is able to act. If, to remedy this, either 
differently proportioned notched disks are introduced or the disks 
“B”“C” are cut away (as complainant’s expert, Mr. Edward 5. 
Renwick, in answer to cross-question 27, page 43, Printed Record, 
claims that Mr. Little has the right to do), the same essential char- 
acteristics of what may be called a certain inflexibility of adjustment 
remain. ‘The minimum period of automatic action is still definite 
and unalterable, and, if made very small, involves the opposite 
inconvenience of impossibility of setting the mechanism to continue 
in force during such a length of time as may be occasionally desired, 
and hence, as it issometimes desired that the automatic mechanism 
shall remain in force an additional day (over Sunday, for instance), 
Mr. Little’s contrivance necessitates the additional contrivance of a 
train of mechanism whereby the deficiency of his notehed disk can 
be supplemented. I refer, of course, to his “ seventh-day wheel A” 
and its train of accessories. 

That respondent’s device is essentially different from complainant’s 
is even sufficiently shown in the fact that no such “ seventh-day 
wheel” is required,’ used, or contemplated. It can and does do 
without it. 


279 Q. 32. Do you find in respondent’s device that the same 

measure of adjustability for all practical purposes is required 
without the presence of Little’s “ seventh-day wheel;” and, if so, by 
what means? 


The further examination of this witness is here adjourned until 
2.15 p. m. 
ROBT N. BULLA, 
Notary Public, Hamilton Co., O. 


CINCINNATI, OHIO, 
Monpbay, March 15, 1880—2.15 p. m. 


Met pursuant to adjournment. 
Present: The same parties. 


Geo. H. KNIGHT continued: 


A. I find in the respondent’s device a capacity for complete and 
instant adjustability to every practical contingency. In other words, 
that the automatic locking device can be so set as to assume its fune- 
tions at any desired period and discharge them at any desired sub- 
sequent period. ‘This result (from the causes | bave endeavored to 
explain) cannot be reached by complainant’s device, which is quite 
limited in its capacity for adjustment, even with the addition of the 
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“seventh-day wheel,” an addition which Hall’s device does not use, 
having no need for it. The means employed by the respondent for 
this purpose are two arms, which can be set independently to any 
desired place on the dial, and which, revolving with it, successively 
operate to assume and discharge the automatic dogging functions of 
the device. This expedient is certainly, to my apprehension, radi- 
cally different in construction, principle, and mode of operation and 
results to the expedient described and claimed in the “ Little” re- 
issue No. 8550. 

(). 33. In your answer to question No. 31 you cited a point as- 
serted by Mr. Renwick on behalf of the “ Little” patent, in which 
he claimed the liberty of cutting away the adjustable device “ B” 
“©.” Please quote the answer of Mr. Renwick, and state whether, 
that being admitted, you find in any pre-existing patent a con- 
struction of wheels or disks which would be capable of the same 

action. 
280 A. The question and the answer of Mr. Renwick to which 

I allude are in the following language: “ Cross-question 27. 
The case ussumed by me related entirely to the first and seventh 
claims, and was so accepted by you, and consequently the last ques- 
tion put related sulely to the first and seventh claims, and your an- 
swer is accepted as relating exclusively to them, and you are now 
asked whether, in your opinion, it would require invention to cut 
away the disks in the instance I have last supposed? A. The cut- 
ting away of disks would, it appears to me, be only a variation in 
degree without a change in mode of operation, and therefore it seems 
to me such a change would not require invention.” 

This view of Mr. Little’s expert being conceded, it certainly ap- 
pears to me is a virtual concession to the deviceof William H. Ruther- 
ford, the original time lock, of a capacity.of adjustment to both as- 
sume and discharge the automatic dogging functions in the manner 
substantially as claimed to be done by the Little device. I here- 
with present a diagram, Fig. A of which rudely represents one of 
the disks or wheels of the Rutherford lock, which I have modified 
in the manner suggested by Mr. Renwick. 

It will be seen that, iy addition to the ordinary gating “ Z,” [have 
cut away the portion “ X Y.” The disk is supposed to be just set 
preparatory to closing to the door, and to be started, running in the 
direction of the arrow. Itis manifest that for a certain period, de- 
pending upou the circumferential length of the cut-away portion 
“X Y,” the device would be practically unlocked, so far as the time 
movement is concerned, and, when the disk is revolved so far that 
“Y” has passed bebind the safe bolt, the solid portion of the disk 
will be seen to be presented to the bolt so as to automatically lock it, 
and this condition will continue until the arrival of the gating “ Z” 
opposite the bolt, when the automatic locking functions will, of 
course, cease, as fully explained in the Rutherford specification, 

The Rutherford device thus modified in the way which Mr. Ren- 
wick asserts must, according to that gentleman, “ be only a variation 

in degree without a change in mode of operation, and there- 
281 fore such a change as would not require invention.” If, there- 
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fore, the Little patent is entitled to so broad an_ interpreta- 
tion, it seems to me tocover ground that had been fully occupied 
at the very inception of the art by the creator of it, William H. 
Rutherford, Jr.; and, if so, the patent is, of course, bad in law. In 
other words, an interpretation of the patent which would reach for- 
ward in the manner indicated by Mr. Renwick, so as to cover the 
respondent’s device, would unavoidably and in its very terms reach 
backward sufficiently to cover Rutherford, and, if enforced, would 
lay William Rutherford, Jr., under the ban of trespassing the “ Lit- 
tle” patent should he presume to manufacture one of his time locks 
modified in the manner I have explained. 


(Respondent now offers in evidence the exhibit marked by the 
notary Respondent’s Exhibit “ Knight’s Rutherford Sketch.”) 


Q. 34. Referring again to the first and seventh claims of the said 
“ Little” reissue, state whether, in your opinion, you find the com- 
bination or device shown and described to be substantially the same 
combination or device or instrumentality shown and described in 
any of the patents and exemplified by the models heretofore offered 
in evidence by the defendant; and for the purpose of your answer 
vou are at liberty to refer to all such patents and models. Please 
give your reasons for any opinions you may express. 

A. I have already cited the device of William H. Rutherford as 
anticipating, in the form shown in Respondent’s Exhibit “ Knight's 
Rutherford Sketch,” the adjusting device claimed by Little, as ex- 
plained by Mr. Edward S. Renwick. I find associated with such 
automatic dogging mechanism in the first claim of the Little reissue 
independent multiple bolt-work. It might at first sight appear that, 
inasmuch as Rutherford shows only one bolt to each door, the phrase 
“multiple bolt” in this claim would remove it from anticipation by 
Rutherford. I do not so regard it. It matters nothing to the dog- 
ging functions whether they prevent one or a number of bolts from 
being retracted, or even whether such bolts are united by a rigid 
bar or otherwise. 

That being the ease, the words “ multiple bolt” in the 

282 calm appear to me to be meaningless, and, if carrving any 

weight whatever to the mind of a reader, illusive. ‘This view 

of the cause, indeed, appears to be identical with that of complain- 

ant’s expert, Mr. Renwick, where, in answer to cross-question 1%, 

page 30, he is reported as saying: “I do not consider it essential to 

the combination described in the first claim that the bolt-work 

should contain bolts other than that one which is dogged, provided 
such one is operated as the said multiple bolt-work is.” 

If the views, therefore, of Mr. Renwick and myself as to the un- 
essentiality of the multiple feature in the bolt-work are the correct 
ones (as I feel contident they will be adjudged to be), then the com- 
bination of Little’s first claim is manifestly anticipated in the Ruth- 
erford device. 

At the date of the Rutherford invention and for centuries prior 
thereto multiple bolts, some of them of very elaborate cliaracter,all 
dogged by one obstruction, under control of the owner, were in 


——_ ~~. 
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common use. See, for example, cut and description of such an one 
at page 41 in Tomlinson’s Treatise on Locks, edit. 1868. 

Q. 35. In this connection you may state whether at any time you 
have had occasion to operatively test the working of the Rutherford 
model when a disk having this adjustable quality was attached to 
it; and, if so, where, when, and with what result. 

A. I did have such occasion on Friday, April the 12th, 1878, at 
an examination in the case of James Sargent vs. The Hall Safe and 
Lock Co. et als., in Knight Bros.’ Cincinnati office. I am there re- 
ported, on page 255, in the following language: “ In enumerating 
points of difference between the device ‘ Hall lock drawing’ and 
‘Hall time attachment, on the one hand, with complainant’s de- 
vice on the other hand, I have instanced the capacity of the former 
for controlling not only the discharge but the assumption of the 
automatic dogging action, a capacity which does not appear in either 
of complainant’s devices. This capacity is found in Ruthersord 
after making a very slight change in his graduated disk ‘ B’” This 
change is simply an enlargement or widening of the gate or notch 
ou that side of it removed from zero point. I have in my 

hand two illustrations of such form, differing only in the 
283 degree of enlargement of the gating or notch.” (The general 

form of these two similar plates is rudely shown in Fig. B of Re- 
spondent’s Exhibit “ Knight’s Rutherford Sketch.”) “Of these illustra- 
tions, marked, respectively, Respondent’s Exhibit ‘ Knight’s Illustra- 
tive Model No. 6 (Rutherford) and Respondent’s Exhibit ‘ Knight’s 
[llustrative Model No. 7 (Rutherford)’, | now attach one to the Ruth- 
erford time mechanism in place of the original index plate ‘ B',’ set- 
ting it so as to assume control at the space of one hour, after which 
this particular form will maintain the locking condition for 13 
hours. Were I to apply the other form the locking condition would 
be maintained for the space of 9 hours; as now furnished with an 
automatic index plate and as now set it will be seen that the auto- 
matic functions will be assumed at about one hour from now, viz., 
at half past 3 o’clock, at which time the lock and frame bolts may 
be retracted by one 10 possession of the formula, 4s l now retract 
them; but after half past 3 o’clock the door, if shut, couid not be 
opened by any one until after the hour of half past 4 o’clock in the 
morning.” 

At the expiration of one hour, in order to verify what I had be- 
fore asserted, I went to the safe and reported as follows: “ While I 
have been speaking the hour of half past 3 has come around and it 
will be seen that the guard plate of Respondent's Exhibit ‘ Knight’s 
lilustrated Model No. 6 (Rutherford), has this instant assumed con- 
trol of the lock bolt and will hold it in the protracted position for 13 
hours.” 

(). 36. If you haven’t fully Answered the interrogatories of the 
second preceding question be good enough to resume the considera- 
tion thereof. 

A. Coming down to November of the year 1858 I find a patent to 
Lyman Derby, No. 21947, which, under the consideration of me- 
chanical equivalents, appears to me less broad by far than that 
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accorded by Mr. Renwick to the “ Little” reissue to include a device 
whereby a time mechanism was made available for “ automatically 
both dogging and releasing the bolt-work at predetermined 
times.” 
284 The description of the subject-matter of this patent includes 
a time Jock having a rotating disk or dial provided with ori- 
fices near its periphery capable of receiving one or more pins. <A 
jointed lever provided with a spring is shown in the drawing as as- 
suming control of aseriesof multiple lock bolts. The revolution of 
the dial brings the pin, at any desired hour, in contact with the 
long arm of said ‘lever, so as to draw the lever away from the bolts 
and permit their retraction. 

Of course, while not in action, the dial plate is fast to the clock 
arbor, and the patent is silent upon the mode of fastening, but I 
have been informed, and see also stated by Mr. W. C. Dodge, page 
70, respondent's testimony, that the said disk or dial plate “ is se- 
cured to the shaft by a set screw, so that it can be adjusted thereon.” 
I think that any mechanic, seeing this model, would undoubtedly 
regard the disk as intended to be, as it actually is, in said model, 
adjustable circumferentially, and, being so adjustable, the only mean- 
ing or use of the many orifices of the dial plate is to receive an ad- 
ditional pin, and the only object of such a pin could be to invest 
the device with a capacity for automatic assumption of the dogging 
function. If, therefore, the “ Little” claim must be considered as 
comprehending all and any kind of device whereby such automatic 
assumption and discharge are associated on a single door, the claim 
unavoidably includes such a device as that of Lyman Derby, 
although described in a patent which preceded that of Little’s origi- 
nal grant by nearly 17 years. Moreover, it may be readily seen that 
the Derby device is better than that of Little in the very same re- 
spects and for the same causes that respondent’s 1s, viz., a capacity 
for adjustment to a greater variety of requirements. It is, in fact, 
as it were, a kind of half-way house from the device of Little to that 
of respondent, so that in order to reach the latter from the former 
you would have, so to speak, to pass by the Derby device. 

The distinguishing feature of the Derby patent is, of course, the 
time mechanism and the contrivance whereby it is made available 
for automatie control of the safe belt. For the purpose of illustra- 

tion safe bolts are shown, and he adopts for that purpose : 
285 form of his own invention—a peculiar system of cross-bars 

hung slightly off their center so as to be self-releasing when 
atlibertv. ‘This form of cross-bars is an element of one of lis claims, 
and it has in the drawing a pivot or arbor passing through the 
door, and is provided with a handle. He, however, expressly dis- 
avows the necessity of limiting the device to this specifie form, as 
may be seen in the following language: “ It is not absolutely nee- 
essary that this handle should be centered in the cross-bars for the 
purpose of latehing them, or that the axis of the cross-bars should 
extend entirely through the door, as there are many obvious ways 
of latching the bars.” 
And throughout the claims he uses the expression “ bars” or 
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“ eross-bars.” The most common and, therefore, “ obvious” form 
of lock bar isand always has been that which slides longitudinally, 
and where entirely internal, as they must be where there is no con- 
nection through the door, which is one of Derby’s suggested forms, 
the almost universal expedient is to cause the bolts to shoot into 
their sockets by the agency of a spring: as, for example, in the 
illustration before quoted from Tomlinson’s work, forms of which 
may also be seen described at pages 33, 41, and 61 in the same 
work. 

| consider, therefore, the suggestions made by Derby to include 
any of the familiar or obvious forms of bolts, whether vibratory or 
sliding, and the use of protracting springs. 

The present suit, if it were necessary, concedes the immateriality 
of the location of the time mechanism, whether on the safe or door, 
in that it charges respondent’s device, which is wholly on the safe 
door, to be a trespass upon the claims of the “ Little” device, which 
is located upon the safe wall. 

The Respondent’s Exhibit “ Derby Supplemental Model” is, I 
think, a fair illustration of a form of automatic dogging mechanism, 
such as might be constructed from the specification and model of 
the Derby patent in the light of the resources of the art at the date 
of its issue. In this model a time mechanism appears which is 
capable of being attached either to the safe wall or to the door 

and which will operate in either position precisely the same. 
286 When attached to the door, which is the position it is in now, 

as I look at it, its gearing and bolts are, of course, arranged 
parallel with the door for convenience and compactness. This nec- 
essarily places the Y-shaped lever in a position in which its vibrations 
are in the plane of instead of at right angles to the bolts, and, there 
being no arbor or other connection from said bolts to the outside, 
it follows that some means must be used to protract the bolts. I 
have already stated that the almost universal expedient has always 
been a spring, and it is evident froin the necessities of the case 
that the protracting agency must be derived from an instrumental- 
ity which, at the proper moment, is operated by the time mechan- 
ism to retract the bolts. Said spring must, therefore, necessarily be 
so arranged as to enable the lever to throw the bolts in lock, and the 
lever so arranged as, when the revolution of the dial reaches the 
proper point, to overcome the spring action and permit the bolts 
to retract, which is done in the model before me. 

lor the sake of convenience the dial plate in the model is at- 
tached to its shaft by a ratchet, but this, being one of the commonest 
of all devices in time-works, requires no invention, and as a substi- 
tute for the said screw is, of course, a mere shop expedient. On a 
brief inspection of this model its capacity is seen for complete auto- 
matic assumption and discharge of the time dogging functions. 


The further examination of this witness is here adjourned until 
Monday, March 22, 1880, at 2.15 p. m. 
ROBT N. BULLA, 
Notary Public, Hamilton Co., O. 
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287 Crnctnn ATI, ONTO, 
Monpay, March 22, 1880—2.15 p. 1 
Met pursuant to adjournment. 
Present: The same parties. 


GEORGE H. KNIGHT continued: 


Q. 37. Please examine the said Derby patent and the said Derby 
supplemental model and state how far vou find them to agree. 

A. I have examined the Derby patent and the Derby supple- 
mental model and I find the following points of agreement: The 
Derby automatic machine is placed upon a safe door under the 
known rule set forth in the following quotation from the “ Little” 
reissue, No. 8550, which rule is, of course, equally applicable to the 
Derby device: 

“The lock is affixed to the side F of the safe, as described, to avoid 


derangement or stoppage of the time movements by concussion of 


the door; but it is obvious that it may be affixed to the door withi- 
out modifying its construction, if desired, that being merely a change 
of location.” 

The Derby patent declares the purpose of the invention to be 
“locking or bolting the doors of banks, bank safes, or other places 
by means of an automatic machine arranged on the inside of. the 
safe.” ! 

The same purpose is clearly carried out in the model by the time 
mechanism. 

The patent names the following as the means of accomplishing 
the said purpose, and I find these identical means are all used in 
the model, viz: “ Locking bars,” “ pendulous latching lever,” “ clock 
movement.” 

Relative to the locking bars I find the patent and said model are 
in agreement as follows: The “ axis does not extend entirely through 
the door.” 

The locking bar revolves “ on one common center.” 

They “drop by their own gravity when unlatched.” 

They are latched by one of the “ many very obvious ways of latch- 
ing the bars.” 

Regarding the “ pendulous latching lever,” 
agreement as follows: 

[tis “a pendulous spring latching lever.” 
288 [t is “an inverted V-shaped pendulous latching lever.” 
It is “secured to the inside of the safe by a center pin, hy 
‘This center pin is arranged so as to be on a line, or nearly so, 
with the end of the cross-bars.” 

It is “a pendulous latch lever secured to the inside of the safe in 
combination with the bars or cross-bars.” 

“The bars withdraw from the recesses in the side of the safe ” im- 
mediately “on being released from the latching lever. 

It has “a small ore; *t, ° * applied to hold the latch 


[ also notice a similar 


g° in whatever position the safe m: \V be in. 


‘ 


“The detaching pin ‘J’ in the dial plate KK > comes around and 


raises the long arm of the latching lever ‘G.’ 
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“It is detached and operates independently of each of the other 
parts.” 

The same remarks are true of the remaining element, “clock 
movement,” in the following respects: 

[t is “a simple clock movement ”—an “ automaton.” 

Its “detaching pin ‘J’ in the dial plate‘ K’ comes around and 
raises the long arm of the latching lever ‘G.’ ” 

[t is “ secured in the chamber of the safe.” 

It is capable of “ unlocking the door of a safe at stated times.” 

It is “the application of a time movement in combination with 
an inverted V-shaped pendulous latching lever and bars or cross- 
bars on the inside of the door of a safe.” 

[t is capable of “ operating a spring latching lever by means of a 
simiple clock movement.” 

The “locking bars,” “pendulous latching lever,’ and “ clock 
movement ” are capable of being “ operated independently of each 
other.” 

[t has-an “automatic machine arranged on the inside of a safe” 
for “ locking or bolting the door” of a safe, and therefore it is clearly 
within the following language of the Derby patent: 

“1 do not deem it material to describe the clock movements other- 
wise than to specify it under the general name of a clock movement, 
and therefore claim the use of any such application of the same for 

the purpose set forth.” 
289 This synopsis of that which is included and required by 
the patent and which is reproduced in respondent’s Derby 
supplemental model gives the form, position, connection, arrange- 
ment, and mode of operation of the various parts as combined, so 
that we have in said model the actual device or “ automatic ma- 
chine” of the patent for the declared purposes of said patent. 

l'o cause this “ automatic machine” to effect what the patentee 
declares he invented it to effect, “ locking” and “ unlatching ” for a 
variable period of time, does not require a single change from the 
features above quoted from the patent—not even the addition of a 
single additional “ detaching pin, J.” 

In substantiation of my assertion I will now endeavor to explain 
how the Derby device, just as shown in the drawing of his patent, 
may be used to automatically both assume and discharge the locking 
functions subsequent to the closure of the door. 

Take the “ Derby supplemental model,” with its door open; set 
the “detaching pin J” just as seen in Fig. 3 of the model, and then 
revolve the dial with its pin “J” tothe right the distance between 
two holes, carrying the lever “G g2” with it, as in the diagram 
which I now offer, marked Respondent's Exhibit “ Knight’s Derby 
Sketch,” so as to draw and hold the V-shaped lever temporarily 
away from control of the bolt. The door being now closed, the said 
bolt or bars will remain unlocked until the revolution of the dial 
causes the pin “J” to escape from the lever “G” and permit the 
spring “I” to project the V-shaped lever with its small arm in con- 
tact with the door, when the bars, being protracted by the means of 
the arbor, will become automatically locked by the time mechan- 
24-—261 
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ism, and so remain until, by the further revolution of the dial, the 
detaching pin “J” comes again in contact with the long arm “ G,” 
and, by vibrating the lever, releases the bolt. If the entire circum- 
ference of the “ Derby ” dial represents 18 hours the time between 
the consecutive holes shown in his dial isone and a half hours, and, 
under the arrangement just referred to and represented in the dia- 
gram, if the door is closed after fully winding the clock movement 

at 3 o’clock p. m., the door remains unlocked until 4.50 p. 
290 m., and until that time any protraction of the bolts will not 

be retained by the time movement, and the safe can be un- 
locked by means of the arbor; but after 4.30 o'clock the protracted 
bolt becoines automatically locked and remains locked until next 
day at 9 o’clock a. m., when the automatic mechanism will, by the 
second impact of the pin “J,” release the bolt. 

By a modification of the device, not greater than that proposed 
by Mr. Renwick of the “ Little ” device, to wit, increasing the length 
of the lever, for example, as shown in said exhibit by the dotted 
lines “ X,” it is manifest that the period at which the lock assumes 
automatic control of the bolt is postponed six hours. By shortening 
or lengthening the lever various periods may be obtained, Just as 
Mr. Renwick proposes to secure various periods for the “ Little” 
device, by increasing or diminishing the cut-away portion of Little’s 
wheels “ BC.” 

In any position, whether upon the wall of a safe or upon its door, 
the “ Derby” patented device, precisely as shown in his drawing, 
“an be used to lock and unlock the door of a safe within a range of 
predetermined periods as various as are possible in the “ Little” 
device. | 

Returning now to the comparison of defendant’s “*Derby supple- 
mental model ” with the “ Derby” patent, it may be observed that 
the axis of the cross-bars in said model does not pass through the 
door, and that the spring “1” of the patent is made the means to 
latch the cross-bars. 

This appears to me to be an obvious presentation of the patentee’s 
device in the case cited by me, in which “the axis does not go 
entirely through the door.” 

‘The state of the art as exemplified by the patent to John Y. 
Savage, of 1847 (not to mention the still earlier and familiar appli- 
cation of the same expedient—a protracting spring—already quoted 
by me from Tomlinson), furnishes obvious ways of latching the 
bars. I am therefore of opinion that the “ Derby supplemental 
model ” is, in this particular, fairly within the scope of the “ Derby ” 
patent. Any mechanic who was called upon to apply the “Derby” 
device to a safe door would, in the absence of special instructions to 

the contrary, I think, naturally apply it as shown in the said 
291 supplemental model. If applied differently it would be only 

under positive directions or to avoid the exact results of the 
“ Derby device.” 

(). 38. Do you consider that the first and second claims of the 
“Derby” patent are limited in their scope? If so, by what words 
of the patent? 
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A. I find said claims are limited by the expression “ as hereinbe- 
fore set forth” to the specific device shown and described in the 
patent. 

(). 39. And is this the case with the third claim ? 

A. It is not. The third claim makes no use of such expression, 
but uses instead of it the much more comprehensive one of “ the use 
of the application of a clock movement,” ete., by which a much larger 
scope and more Important meaning is conveyed. This language in- 
timates, in my apprehension, an intention of the inventor to place 
the automatic time-locking movement in the most conspicuous and 
important position among his devices. 


The further examination of this witness is here adjourned until 
9.45 a. m., Tuesday, March 23, 1880. 
ROB’T N. BULLA, 


Notary Public, Hamilton Co., O. 


292 CINCINNATI, OHIO, 
Turespay, March 23, 1880—9.45 o’clock a. m. 
Met pursuant to adjournment. 
Present: The same parties. 


Gro. H. Knreuntr continued: 


(). 40. Do you find in the “ Derby” patent that there is shown, 
described, or sugyested the idea of the employment of a device for 
locking and unlocking at any desired predetermined period; and, 
if so, to what extent and under what interpretation of the patent? 

A. The “ Derby” patent, according to my apprehension of it, does 
clearly describe a mechanical device whereby, as I endeavored to 
explain in my last answer, a time mechanism can be utilized to 
automatically assume control of the bolt-work and to subsequently 
relinquish such control at predetermined times, within a range of 
changes as great as can be effected by the device shown and de- 
scribed in the “ Little” patent; and this, even if that patent be so 
interpreted as to include the liberty to cut away more or less of the 
notched peripheries of the wheels “ Bb C,” as claimed for it by com- 
plainants’ witness, Mr. Renwick. 

Furthermore, I am clearly of opinion, as explained in my said 
answer, that such utilization can be effected by the precise mechan- 
ical devices shown without any change or addition whatsoever. 

I am further of opinion that with the simple addition of one 
more detaching pin,“ J,” which requires no invention at all to make, 
ihe said “ Derby ” device may be utilized for every possible variation 
of the assuming and discharging periods, as respondent's device, for 
example, can be utilized, and as the “ Little” device by any possible 
or even liberal interpretation of its specification cannot. 

(). 41. You have heretofore expressed your views as to the devices 
shown and described in the said “ Derby” patent, and have also ex- 
pressed the opinion that the said “ Derby supplemental model ” was 
constructed within the scope of the said “ Derby” paten:. Please 
examine the said “ Little” reissue No. 8550, and state if you find 
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therein any description of a device or devices which, in your 
293 judgment, is equally applicable as a description of the said 
“ Derby ” device. If so, please quote it. 


A. I do find such description, which I now quote: “The object of 


my invention is to construct a time lock which shall dog and release 
the multiple bolt-work of a safe or vault at certain predetermined 
times, both the dogging and releasing being caused by the opera- 
tion of the time mechanism. By this means the time when the lock 
will dog the bolt-work depends entirely on the adjustment of the in- 
ternal mechanism of the lock hereinafter described. 

“T provide an adjustable device so that the period when the lock 
shall be locked and unlocked may be varied at will, and I also pro- 
vide a device whereby, at certain intervals, * * * the lock will 
remain locked during the time when ordinarily it would be unlecked. 


“Tt will thus be seen that I have constructed a lock which will of 


itself dog and release boit-work at a regular hour each day, except 
on certain predetermined days, * * * when it will remain in 
the locked position all day. My lock when once adjusted is there- 
fore absolutely automatic, requiring no attention except winding, 
and it is, so far as | am aware, the first time lock which locks at the 
time determined by the time mechanism, while at the same time the 
hours for locking and unlocking can be changed without altering 
the construction of the lock.” 

Q. 42. Do you understand that the claims of the said “ Little” re- 
issue, No, 8550, limit the invention to the device therein specifically 


deseribed ? 


A. | do. 


Please vive your reasons for your opinion. 
l‘or the reasons, first, that every claim is qualified by 


the expression “substantially as described” or “as set forth,” a 
phrase which directs the reader, as I take it, to the device specifi- 
eally described in the body of the Instrument: and, secondly, because 
the state of the art at ithe date of the “ Little” invention was such as 
to preclude cf itself any broader interpretation of its claims than 
their language implies. I perhaps, however, ought to add that if 
judgment of the scope of the “ Little” claim is based on the views 
implied in the present suit, then, in my opinion, such implication 


is a virtual repudiation of the qualifying expression 


+6 


sub- 


294 stantially as described” and such a one as to give the claims 

not merely generic scope, but even to make them cover a 
function or principle of operation, because such interpretation prac- 
tically asserts control not of the mechanical device alore, but of 
every possible mechanical device whereby the objects sought can be 


attained. 


Q. 45. Suppose Little, in his said reissue No. 8550, were to use the 
cross-bar bolt-work of Derby without the axis thereof passing through 
the door, would he not then be compelled to use automatic means 
for latching these bars; and, if so,can you now conceive of any such 
means which would not be more or less similar to those used in the 
“Derby supplemental model?” 

A. He would have to use such automatic means of latching. No 
means occur to me which would not be more or less similar, either 


in character or extent, to the means resorted to in the “ Derby sup- 
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plemental model.” In other words, he would be compelled to draw 
on the resources or expedients of the craft to effect the purpose as I 
understand to be done in the “ Derby supplemental model.” 

(. 44. Suppose, on the other band, that Derby, instead of his cross- 
bar bo!t-work, were to use such sliding bolt-work as is ernployed by 
Little, would or would not the whole Derby combination when thus 
arranged act, so far as relates to obstructing the bolt-work, in the 
same manner and with the same result as if the entire combination 
were the combination of Little? 

A. I think so clearly. In illustration of this view I have made 
since the question was asked two rude sketches intended to illustrate 
how the Derby device might, by a similar application of known ex- 
pedients, be made to obstruct a sliding bolt. In diagram “ B” the 
bolt shown in Derby’s Fig. 3 is supposed to be a sliding bolt and the 
short arm of the V-shaped lever to press against it instead of against 
the safe door. On the protraction of the bolt this arm will obviously 
latch behind the bolt and obstruct its return until released by the 
action of the pin “J,” precisely as described by Derby. In practice, 
of course, a stump would be provided upon the door behind the said 
arm to relieve such arm from any violent attempt to retract the bolt. 
Such stumps are, as is well known, very common in lock mechan- 

isms. 
295 If, on the other hand, the bolt be supposed to slide in the 
plane of the V-shaped lever, the object would be simply ac- 
complished by such an arrangement as shown in diagram “C,” 
which I take it needs no special explanation. 

Q. 45. Then, if you are correctly understood, the differences be- 
tween Derby and ‘Little arising from employment of bolt-work are 
simply those which proceed from the selection of different forms of 
bolt-work? State if this is correct, and also whether in the then 
state of the art you consider that invention was required to make 
such selection. 

A. That is my precise understanding—that is to say, that the 
differences are merely those incident to and necessitated by different 
but then as now well-known forms of bolt-work. 

[ don’t consider that such selection of bolt-work or of such adapt- 
ive devices necessitates or indicates the exercise of invention. 

Q. 46. State whether, in your opinion, the features and mechanical 
results common to the devices of the “ Little” reissue, No. 8550, and 
of defendant’s lock are not also common to the “ Little” and other 
devices anterior to it—for example, such as Rutherford—and whether 
or not an interpretation of the “ Little” device which would include 
defendant’s lock would not necessarily also include the device of 
Rutherford. 

A. Iam of opinion that the features and the mechanical results 
common to the device of the “ Little” reissue, No. 8550, and of de- 
fendant’s lock are also commen to the “ Little” and other devices 
anterior to it—for example, such as Rutherford—and I am further 
of opinion that an interpretation of the “ Little” device which would 
include defendant’s lock would necessarily also include the device 
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of Rutherford. The grounds of such opinion I have attempted to 
state in former answers in this ease. 


The further examination of this witness is here adjourned until 
2.15 p. m. 
ROB'T N. BULLA, 
Notary Public, Hamilton Co., O. 


296 CINCINNATI, OHIO, 
Turespay, March 25, 1880—2.15 p. m. 
Met pursuant to adjournment. 
Present: The same parties. 
Gro. H. Kniaur continued : 


Q. 47. Mr. Renwick, expert for the complainant, page 67 of the 
record, Sargent vs. Hall, defines a time movement thus: “Third, a 
time movement is a train of wheel-work driven by a spring, whose 
operation is controlled by a regulator, whose extent of movement is 
denoted by a dial or indicator or some substitute therefor, and which 
has combined with it a cam, arm, notched disk, or some substitute 
therefor, so that it accomplishes the two purposes of indicating the 
lapse of time and of controlling the operation of devices which may 
be combined with such time movement.” Please state how far, in 
your opinion, the terms “automatic machine” and “ automaton” 
that are employed in the Derby specification describe and cover or 
exceed the similar devices enumerated in said definition. 

A. The phrases quoted from the Derby specification I should 
understand to. include all self-acting species of mechanism, includ- 
ing, of course, clock-work and time mechanism of any and every 
description, and the use of these phrases is a virtual invitation to 
explore the entire field of horology, as well as the larger and more 
comprehensive field of self-acting mechanism generally, for any 
device or mechanical expedient in these fields of inquiry that will 
suit the case in hand. In addition to these fields, the reader of the 
“Derby” patent is obviously at liberty to examine lock devices of 
every kind and appropriate whatever he may find convenient to his 
purpose. [I am happy to find Mr. Renwick, in case of Sargent vs. 
Hall, page 41, entirely in accord with this view, where he says: “As 
respects the Hollen reissue, there is not, as | have been able to per- 
ceive, any language in it which restricts the combinations to the 
employment of a disk having a notch in it as distinguished from a 
disk having a projection upon it or a well-known substitute for such 
a disk, such as an arm with a finger point. 

“Whether the disk with a notch in it or a disk with a pro- 

297 ~=jection on its periphery or (what would in substance amount 

to the same thing) an arm with a finger point should be used 
depends upon the construction of other parts of the mechanism. 

“The work to be done is to permit the dog to be moved through 
the intervention of a lever connection; consequently the peculiar 
construction of the dog and the lever connection must vary the 
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manner in which the disk or its equivalent or substitute is con- 
structed. 

“If the dog and lever connection be constructed as represented 
in the Hollen drawing it is expedient to use the notched disk, but 
if they be constructed substantially as represented in the drawing 
of the Sargent patent, or as in the defendant’s lock, it is expedient 
to use a disk with a projection from it or, what amounts to the same 
thing in substance, an arm with a finger point, the finger point of 
which acts as the pin or projection does upon the lever.” 

In other words, I understand the witness and myself to agree in 
the hypothesis that any one who, in embodying an Invention or ap- 
plying it to some practical purposes, has occasion to change or 
modify certain of its members to suit the special purposes of the 

cases may draw on the resources of the art for that purpose with- 
out necessarily going outside of the invention or exercising the 
inventive faculty himself. 

Such adaptations as are presented in respondents’ Derby supple- 
mented model and in Respondents’ Exhibits Knight’s Rutherford 
Sketch and Knight’s Derby Sketches A, B, and C, I take to come 
ar “ap ? within such a category of adaptations. 

Q. 47. Be good enough to look at Respondents’ Exhibits Ilumi- 
pbating ( ‘loc ks. numbers 1 and 2, and state whether, in your opinion, 
the terms “automaton ” and “automatic machine,” employed in the 
Derby specification, are comprehensive enough to authorize the use 
of the clock movement set forth in said exhibits. If so, would such 
an adaptation present the feature of locking and unlocking for all 
the purposes specified in the Derby invention ? 

A. On inspection of the said exhibits, | am very clearly of the 
opinion that the terms “ automatic machine” and “ automaton ” are 
comprehensive enought to include the subject-matter of the said 

exhibits, and i regard such adaptation as undoubtedly pre- 
298 senting the features of locking and unlocking for all the pur- 
poses cited in the Derby specification. 

Q. 48. Examine Respondents’ Exhibit “ Bass Model” and Letters 
Patent No. 8603, to William L. Bass, and state whether the said 
model represents with substantial accuracy the invention described 
and shown in said patent, and you are informed for the purposes of 
the question that the combination lock and independent bolt-work 
shown upon the obverse door of said model has been added for an 
illustration which is unnecessary now to be detailed. 

A. On examination of that part of said model which contains the 
smaller door I am of opinion that it represents with substantial 
accuracy the invention shown and described in said patent. I per- 
haps should add that I notice in said model, in addition to the feat- 
ures represented in the “ Bass” drawing, a combination lock 
arranged to control the same dog which is dominated by the time 
mechanism and a train of safe bolt-works; but I am of the opinion 
that their features come fairly within the category of “ known ina- 
chinery for relieving the pawl from a bolt;” “new and useful im- 
provements in the manner of fastening the doors of safes, bank 

vaults, etc.;” and “I have set forth the nature and principles of my 
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said improvements by which my invention may be distinguished 
from others of a similar class, together with such parts as I claim 
and desire to have secured to me by letters patent.” 


GEORGE H. KNIGHT. 


Sworn to before me and subscribed in my presence this 26th day 
of March, A. D. 1880. 
ROBT N. BULLA, 
Notary Public, Hamilton Co., O. 


The direct examination of the above-named witness, George H. 
Knight, is here concluded on behalf of the respondent, the privilege 
of cross-examination being reserved to the complainant in accord- 
ance with the agreement heretofore entered into by counsel for both 
parties. 

ROB’T N. BULLA, 
Notary Public, Hamilton Co., O. 


299 & 300 Certificate. 


STATE OF OHIO, 
District of Southern Ohio, County of Llamilton, | 


SS. 


| hereby certify that on the 12th day of March, 1880, before me, 
Rob’t N. Bulla, a notary public in and for the county of Hamilton 
and State of Ohio, personally appeared, pursuant to agreement of 
counsel, George H. Knight, who, being by me first duly cautioned 
and sworn to tell the truth, the whole truth, and nothing but the 
truth, and being carefully examined, deposed and said as appears 
by the deposition hereunto annexed. 

[ further certify that Thos. A. Logan, Esq., appeared on behalf 
of the respondent, and that no counsel was present on behalf of the 
complainant. 

| further certify that the said deposition was commenced at the 
time and place above named, and continued by adjournment from 
day to day as therein appears, and that the same was reduced to 
writing by me and subscribed by the witness in my presence. 

[ further certify that the said witness resides more than one hun- 
dred miles from the place where this cause Is to be tried. 

In testimony whereof [ have hereunto set my hand and official 
seal, at the city of Cincinnati, county of Hamilton, and State of 
Ohio, this 26th day of March, A. D. 1880. 


ROBT N. BULLA, 
Notary Public, Hamilton Co. 
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301 Deposition of William C. Dodge. 


Deposition taken on behalf of the respondent pursuant to notice 
and consent. 


Present: Thos. A. Logan, Esq., for respondent; Edmund Wetmore, 
Esq., for complainant. 


Respondent now offers Exhibit File Wrapper and Contents in the 
matter of the letters patent granted James Sargent, No. 195,539, 
September 25, 1877 (marked accordingly); also Exhibit File Wrap- 
per and Contents in the matter of the reissue of the letters patent 
No. 8035, granted to Samuel A. Little January 8, 1878 (marked ac- 
cordingly); also the reissue letters patent No. 7104 to the Yale Lock 
Company May 9, 1876; also the reissue, letters patent No. 8035, 
January 8, 1878, to the Yale Lock Company (which are marked ac- 
cordingly). 


WitiiaM C. Dopas, previous witness, being recalled again, duly 
sworn on behalf of respondent, deposes and says as follows: 


Q. 1. Please examine Mr. Renwick’s answers to question 4, 
302 pages 18,19, and 20, record ; state what devices, if any, of the 
tirst claim of the Little reissue, No. 8550, are therein made the 

same devices as those of the seventh claim thereof? 

A. I have examined the answer referred to and I find that Mr. 
Renwick says that in the first claim there is a combination of four 
devices, viz: Ist, bolt-work ; 2d, time mechanism; 3d, locking or 
dogging mechanism, and, 4th, adjustable devices; and in the sev- 
enth claim he says there are three devices, viz: 1st, time movements 
or time mechanism ; 2d, the two adjustable devices, and, 3d, the dog 
or obstruction. In this he makes the second element of the first 
claim and first element of the seventh claim the same. He also 
makes the third element of the first claim and the third of the sev- 
enth claim the same. He also makes the fourth element of the first 
claim and the second element of the seventh the same. 

(). 2. Then, if you are correctly understood, Mr. Renwick con- 
siders the terms “time mechanism,” the “time movement” or 
“mechanism” to be synonymous ? 

A. That is correct, as | understand it. 

. 3. You will observe Mr. Renwick includes the dog or obstruc- 
tion as one of the devices used in the seventh claim of Little and 
excludes the multiple bolt-work therefrom. Is this correct? And 
please give your reasons for any opinions you may express. 

A. | do not find it to be correct, because there is no mention in 
claim seventh of either of the said devices, “dog” or “obstruction” 
or “ multiple bolt-work,” and there is the same reason for supposing 
both of these devices to be understood as there is for supposing 
either one to be understood or as embraced witbin the scope and 
meaning of the claim. 

Inasmuch as time mechanism is a distinct device, as is also a dog 
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or obstruction as well as the multiple bolt-work, either of these may 
be the subject of a claim per se, if they contain anything new, and 
each are described in the Little reissue, 8550, as separate devices or 
elements, the combination of all of which is necessary to produce 
the result which this patent describes. 
303 Moreover, it is well understood that a claim to a combina- 
tion of devices includes just those devices named and no more. 
For instance,a claim fora combination of two devices does not mean 
a combination of three or four, or any other number, but simply of 
those two. So, too, a claim for a combination of four devices does 
not mean two or any number less than four. It must be just those 
named, neither more nor less,as otherwise there would not be a com- 
pliance with the statute, which requires the patentee or applicant to 
“particularly point out and distinctly claim the part, improvement, 
or combination which he claims as his invention or discovery,” and 
without which the public would never know what was claimed bya 
patent. 

‘The addition to the devices enumerated in the claim of others not 
mentioned therein is, in my opinion, an arbitrary and unjustifiable 
proceeding, and when done, as it has been in this case, the effect 1s 
to materially change the claim in its nature and scope. 

By the addition of the “dog” or“ obstruction ” to the seventh claim 
it is made to cover a combination entirely different from that set 
forth in the claim itself, and if it is justifiable to add that feature on 
the ground that the “dog” is necessary to make the device operate 
as intended, and is therefore understood, then it is equally justifiable 
and proper to add the “multiple bolt-work ” also, because that 1s 
equally necessary, and when these two understood features have 
been thus added to those enumerated in the claim then this seventh 
claim becomes identical with the first, which shows the absurdity of 
such a proceeding. 

Q. 4. What devices,in your opinion, are embraced by Little in his 
said seventh claim, and why? 

A. If the cam disks, or what is there termed the “adjustable de- 
vices,” is to be considered as a part of and included in the “ time 
mechanism ” or “time movement,” as Mr. Renwick repeatedly in- 
sisted it was when testifying in the case of Sargent vs. The Hail 
Safe and Lock Company, then there is but one, viz., “ time mech- 

anism ;” but if the “adjustable devices or cam wheels,” which 
304 operate the dogging lever in this case the same as the notched 

disk did in the Hollen patent, is not included in the terms 
“time movement” or “time mechanism,” which terms Mr. Renwick 
previously testified are synonymous when applied to these “ time 
locks,” then there are two devices in this seventh claim. 

In the ordinary sense in which these devices are spoken of by the 
manufacturers, workmen, and users, there is really but one device in 
the sevent :. claim, and that is the “time mechanism,” which is also 
designated as the “time movement,” “ time attachment,” or “timer,” 
these terms being used indiscriminately and as synonymous, both in 
the specifications and otherwise, when speaking of these “time 
locks;” but in this reissue 8550 the party who drew the specifica- 


ae UlUhhLhlrlC ll 


BERKSHIRE N. B. ET AL. VS. YALE LOCK M. CO. ET AL. 195 


tions has divided the mechanism into two parts by calling one part 
of it “ time movement” and the other part “two adjustable devices,” 
and he does not in this seventh claim include anything additional 
thereto, because in referring to the two parts so named he says in 
said claim, “ one (that is, of the adjustable devices) for the determin- 
ing of the time of locking and the other of unlocking,” which de- 
termination of times is effected by the “time mechanism” and not 
by the “dog.” In fact, it is apparent that the dog might be dis- 
pensed with and the “ adjustable devices ” only be used, as in the 
Rutherford patent, to form the obstruction and thereby produce the 
locking and unlocking referred to. 

The seventh claim is really a claim for one particular form of 
“time mechanism ”—that is, a time mechanism which uses the two 
adjustable devices described in the patent, instead of the notched disk 
which Hollen used in his; and,as confirming this statement, I refer 
to the first claimn, in which the patentee unites these “ adjustable de- 
vices” to the “ clock-work ” or “ time movements,” and then desig- 
nates the whole as the “ time mechanism,” which is singular and not 
plural. It is-self-evident that if these parts constitute one device in 
one claim they must in the other claims, and no proper use of lan- 
guage can makethem otherwise. If the patentee had intended claim 
first to be construed as embracing the four devices which Mr. Ren- 

wick names as the devices of the claim he would have written 
305  itthus: “'The combination of independent multiple bolt-work 

with the time movements, the two adjustable devices, and the 
locking or dogging mechanism of a time lock, automatically both. 
dogging and releasing the bolt-work at predetermined times, sub- 
stantially as described.” 

If the claim must stand as worded in the patént, then of necessity 
the term “time mechanism” must include the aforesaid “time 
movements” and the “two adjustable devices ;” otherwise claim 
first is for an inoperative device, because it is obvious at a glance 
that if “ adjustable devices” are omitted there would be nothing to 
move the dog or locking obstruction. 

There is no way of harmonizing or producing any agreement be- 
tween the specification of the Little reissue 8550 and its two claims, 
first and seventh, except by admitting that the term “time mechan- 
ism,” used in the first claim, means the same thing as the “ time 
movements” and “two adjustable devices” of the seventh claim, 
and when that is done this seventh claim is a claim for a special 
form of time mechanism and for nothing else. 

The idea that the term “time mechanism” corresponds with or 
includes the time movements and the two adjustable devices is not 
only confirmed by the necessities of the case as presented in claim 
first of Little reissue 8550, but also by the language of the specifi- 
cation in the second column of page 2, where it says: “ And the 
operation of the time movements will cause the oscillation of the 
dog into position to obstruct the retraction of the bolt-work,” because 
it is obvious that to do this the “ adjustable devices” or cam wheels 
must be included in the “ time movements ;” otherwise the dog will 
not be oscillated. 
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And again, near the top of the first column of page 3, where in 
speaking of setting the lock for Sundays, ete., it says: “ Thus the 
necessity for setting the mechanism on every Saturday so that it 
shall keep the safe locked over Sunday is obviated,” etc. Now, in 
this case it is the extra cam disk or what the specification terms the 
“supplemental cam” that prevents the dog from being moved on 
Sunday that is sei, and hence it also is included in the term “time 

mechanism ” in this patent. 
306 Moreover, 1 find that I am very fully and emphatically 

confirmed in this view by the testimony of Mr. Renwick him- 
self in the case of Sargent vs. Hall’s Safe and Lock Company. In 
speaking of these same instrumentalities in the patents of Ruther- 
ford, Hollen, and Sargent, 186,369, he reiterated the statement over 
and again that the notched disk was a part of the “ time mechanism.” 
I find these statements by him in folios 15, 16, 18, 20, 186, 191, 192, 
195, 200, 206, 220, and 227 of his testimony in that case. 

Q. 5. Then, if vou are correctly understood, the view heretofore 
advanced by Mr. Renwick as aforesaid is inconsistent with the said 
reissue, and also inconsistent with the view previously advanced 
by him on the same subject. Is this correct? 

A. So far as I can judge, that is correct. 

(). 6. Do you find such a “ time mechanism” as that deseribed in 
the seventh claim of the Little in any preceding device ? 

A. Yes; clearly in Paine’s and Bryson’s illuminated clocks, in 
Cope’s “ Bee-Hive” locking device, and in Herzberg’s device of 1872, 
heretofore alluded to. 

(). 7. Do you find such a combination of devices as in first claim 
of Little reissue $550 in any preceding devices ? 

A. Yes,in Derby’s patent of November 2, 1858, in which he 
names the same three devices. Any person, in the state of the art 
as it then existed, would, of course, have the right to substitute for 
the “time mechanism” in the Derby patent time mechanisms such 
as Paine’s, bryson’s, or Cope’s, and connect the remaining devices 
therewith, just as Mr. Renwick accorded to Hollen the same or a 
similar privilege in his testimony in the former case, on pages 41 
and 42, from which I quote as follows: ‘‘ The work to be done is to 
permit the dog to be moved through the intervention of a lever 
connection ; consequently the peculiar construction of the dog and 
the lever connection must vary the manner in which the disk or its 
equivalent or substitute is construc 

“Tf the dog and lever connection be constructed as represented in 

the Hollen drawing it is expedient to use the notched disk, but 
oU7 if they be constructed substantially as represented in the 

drawing of the Sargent patent or as in defendants’ lock it is 
expedient to use a disk with a projection from it, or what amounts 
to the same thing in substance, an arm with a finger point, the 
finger point of which acts as the pin or projection does upon the 
lever.” 

If this be so, it follows from this liberty of adaptation, which Mr. 
Renwick says is legitimate and proper, that we may change these 
disks, such as in the Derby patent, from disks with pins by which 
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they act to disks having notches or projections by which to act; or 
we may even drop the disks entirely and substitute finger points, this 
liberty of adaptation being merely an obvious expedient to adapt 
the disk to any of the various forms or styles of dogging devices in 
use. But whether Mr. Renwick be correct in this or not, it certainly 
is legitimate or proper to substitute one well-known device or equiva- 
lent for another, because such substitution is not invention and does 
not materially change the thing or the result produced by the thing, 
the principle and mode of operation remaining substantially the 
same. With such mere substitution of old and well-known devices 
in the Derby time lock, it presents in every essential particular the 
combination of devices recited in the first claim of the reissue 8550. 

(). 8. Does the term “time mechanism,” as employed in the Sar- 
gent patents Nos. 186,369 and 195,539 and in Little’s rejssue No. 
$550 and in the first claim of the Hollen reissue No. 6737, all refer 
to the same instrumentality, and do the claims thereof cover the use 
of any other than the precise “time mechanism” therein shown and 
described? Give your reasons for your opinions. 

A. I consider the term in all of these patents as referring to the 
same instrumentality, so far as the clock-work is concerned, and as 
covering the use of any such which were known to the art at the 
date of the several patents, because they all use substantially similar 
expressions. For instance, patent No. 186,369 says, “ From one up- 
ward to any desired number, according to the mechanism of the 
chronometer or clock.” Patént No. 195,539 says, “The time move- 

ments or mechanism may be of any ordinary construction to 
308 measure time.” Hollen reissue No. 6787 says, “The time 

mechanism is constructed in an ordinary manner;” and 
Rutherford, the original patentee of time locks, used similar language 
in his specifications ; and as 8550 is set up as a “time mechanisin” 
that is infringed by defendant's device, which contains a “time 
mechanism” so very different in construction, it follows that to sus- 
tain the allegation this reissue 8550 must be understood or con- 
strued as covering a range of time mechanisms or devices far more 
extensive than any that 1s shown or described in the patent. 

().9. If a manufacturer, when making any of the well-known 
“time locks” such as Rutherford, Bass, Haines, Hollen, or Sargent, 
was to use therein the devices of Paine, Bryson, and Cope, would 
the device thus produced embody all the ideas of the seventh claim 
of Little, and would such selection and adaptation require inven- 
tion ? 

A. Unless the term “device” is so limited as to confine Little to 
the particular form and construction of “adjustable devices” shown 
und described in his patent, then the device thus produced would 
embody all the ideas of the seventh claim of the Little reissue, and 
such selections and adaptation would not require invention. 

(). 10. If. in the case last supposed, the manufacturers were to use 
and adapt the Herzberg device, would or would not the device thus 
produced embody the ideas and the identical means of the seventh 
claim of Little, and would invention be required in this instance ? 
A. The device thus produced would be identical with that speci- 


198 YALE L. M. CO. ET AL. VS. BERKSHIRE N. B. ET AL. AND 


fied in the seventh claim of the Little reissue, and no invention 
whatever would be 1 required. 

Q. 11. Please examine the drawing “Complainants’ Exhibit Lock 
Drawing,” the skeleton model marked “( fomplainants’ Exhibit 
Model Defendant’s Lock,” the model marked “ Exhibit Little Lock,” 
and the “ Little Reissue No. 8550,” and state if you understand the 
construction and mode of operation of the locking devices therein 
shown and described. 

A. I have examined the exhibits and reissue referred to, and be- 
lieve I fully understand the same and the mode of operation of the 

devices therein shown and described. 
009 (). 12. In your opinion does the “ Exhibit Model Defendant” 

Lock ” show the same operative devices in the same combina- 
tion as shown in the “ Exhibit Lock Drawing?” And if not, please 
state fully why not; and in this connection you may say whether 
you find in this said model, defendant’s lock, the combination of 
device described by Mr. Renwick’s answer 6, as follows: “I find * 
* * with substantial correctness the multiple bolt-work of the 
drawing, the dogging mechanism, the onyatianes devices by means 
of which the time mechanism is enabled to dog and release the 
multiple bolt-work, and the appurtenances that are necessary to 
these two operations.” 

A. In my opinion the “ Exhil it Model Defendant’s Lock ” does 
not show with substantial correectness.the same combinations as are 
shown in the “ Exhibit Lock Drawing.” ‘The mode of operation of 
the two are different. ‘There are two operations to be performed by 
the devices—one is to dog the multiple bolt-work and the other is to 
release said bolt-work after having been dogged—and both operations 
are of equal importance to the complete working of the devices. 

[f from any cause a lockout should occur it is evident that it 
must be overcome or the utility of the device is gone. If violence 
lias to be resorted to in order to overcome it the inutility of the de- 
vice Is at once apparent, and thus one of the vital and patentable 
features or qualifications of the invention is destroyed. 

Now I find that in the “ Exhibit Lock Drawing” the parts G, J, 
If’, and their connections afford the means for overcoming any lock- 
out that may occur from a premature stoppage of the “timer” or 
other cause. Said parts are provided for that purpose and fulfill 
that duty, and therefore with this arrangement of parts a perma- 
nent lockout is Impossible, and consequently both the operations 
of dogging and releasing the bolt-work can always be accomplished 
through their presence and instrumentality ; but in the “ Exhibit 
Model Defendant's Lock” no such parts as G, J, F, and their con- 
nections or equivalents thereof are shown. If a lockout should 
occur with that device, as it may, such lockout must be permanent 

unless overcome by violence. The bolt-work cannot be re- 
310 leased unless by foree,and thus it is clear that there is 
between these two devices a substantial and important differ- 
ence. ‘The means used are different and the results produced are 
materially different. 
Experience proves that persons in charge of a “ time lock ” some- 
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times forget to wind it up, or having wound it forget to start the 
movement, so there are two instances where compulsory power of 
locking and unlocking the bolt-work is essential to safety and 
utility—first, where the “timer” stops before the appointed time, 
and, second, omitting to wind or start it before closing the door. 

The “ Exhibit Lock Drawing” has this compulsory power of 
which I have spoken, and the “ Exhibit Defendant’s Lock Model” 
has not. From this it follows that the parts G, J, F, and their con- 
nections are not mere superadditions, but are essential and necessary 
parts of the device. 

The bolt-work in “ Exhibit Lock Drawing” operates the dog C 
independently of the “timer.” When this bolt-work is thrown it is 
held locked by the piece E. It can and very likely may happen 
that the bolt-work may be thrown and locked when the “ timer” is 
not running, which would produce a permanent lockout unless re- 
lieved by the said parts G, J, F,and theirconnections. If they are not 
present, then some equivalent therefore must be used, and therefore 
it is clear that these parts or some equivalent means for controlling 
the lock other than the “timer” is necessary to the safety and the 
utility of the lock, and when parts thus necessary appear in any 
combination they are necessary and vital parts of the device and not 
mere superadditions to it. 

This statement also answers the last part of the question, because 
I have already stated in one exhibit I find “ appurtenances necessary 
to perform the two operations of dogging and releasing the bolt- 
work,” and in the other I do not, and therefore I do not find them 
in both. . 

(). 13. Please examine the “ Exhibit Little Lock ” and the state- 
ment of Mr. Renwick, answer 7, page 21, record, in regard thereto, 
and say if you concur in the views there expressed by him. 

A. I do not concur with the views of Mr. Renwick ex- 

oll pressed in answer 7, to which I have been referred. I will 

presently quote some passages from said answer. In order, 

however, that | may more distinctly indicate my own views, I will 

first state the following propositions in reference to the locking de- 

vice me aaiueiel In the first and seventh claims of the Little reissue, 
after a careful examination of the same: 

Ist. If the locking dog is obstructed after closing we may never 
know it. 

2d. If its “adjustable devices” have their capacity for continuing 
the locked state increased, that for continuing the unlocked state is 
decreased, and vice versa. 

3d. If set to lock some time after closing the safe remains abso- 
lutely unlocked until after that time arrives. 

ith. If not wound before closing the door it will not lock even 
though the bolt-work be thrown. 

Sth. If running it will not lock immediately. 

6th. If its thumb serew Q is not tightened after adjusting the de- 
vices a lockout is produced. 

7th. If it stops running before the arrival of the appointed time 
a lockout is produced 
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And on the other hand, in regard to the locking device shown in 
“lock drawing” upon the same examination, | attirm of it the exact 
opposite of the above. 

I now quote the following from Mr. Renwick’s answer 7. He 
says: “In my opinion the lock represented in the ‘ Exhibit Draw- 
ing’ and the ‘ model’ embodies in substance the combination of de- 
vices recited in the first claim of said Little reissue $550, and also 
the combination of devices recited in the seventh claim of the said 
reissue.” 

The seven differences and results which I have just above set 
out are all of the most important and material character when con- 
sidered with reference to the operation of the security afforded by 
and the utility of the lock, and therefore I must dissent from the 
views expressed by Mr. Renwick as to the substantial tdentity of the 
devices referred to, because such wide differences in operation and 
results prove clearly that there must be equally wide differences be- 
tween the devices which produce those results. As a general rule, it 
is much easier to produce the same results by different means than 

it is to produce different results by the same means. 
ol2 [t isan axiom that “ like causes (and like instrumentalities 
also) produce like results,” and where the results are materially 
different the presumption is strong that there must be a correspond- 
ing difference in the causes or instrumentalities which produce them. 

Now, in order that the aflirmations I have made respecting these 
two devices may be more clearly understood, I give the following as 
my reasons therefor: 


First. 


Suppose the Little device is set to lock three hours after closing. 
The safe door is then shut and the bolt-work thrown. The dog V 
may be obsiructed either then or at any time prior to the time set 
for the locking to oceur, in which ease the locking would fail 
through the inability of the “timer” to move the locking dog. ‘This 
would leave the receptacle unlocked during the entire night, and 
that, too, without anything to indicate it until discovered accidentally. 

Such a result could not happen with defendant's device because 
whenever its bolt-work is thrown the dog C automatically and inva- 
riably assumes the locking position. 


Second. 


Select as Little’s adjustable devices disks with a projection ex- 
tending one-fourth around and a depression of three-fourths, and 
the maximum locking capacity is one-half the dial; the minimum 
locking in that case will be one-fourth the dial, the minimum un- 
locking three-fourths the dial—that is, a variation of one-half the 
dial—and if it be desired to increase this to three-fourths the dial 
new disks must be used or the old ones altered. 

Defendant’s device is not limited in any such manner. His ad- 
justable devices are, relative to each other, separate and independent 
mechanism, and without substituting others or altering them in any 
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respect he has from the whole to the smallest fraction of his dial as 
his maximum and minimum range of adjustability. 


J13 Third. 


When the Little device is set to lock subsequently to closing the 
door it does not and cannot act as a lock or have any locking effect 
whatever until that future or predetermined period arrives ; and, as 
no other lock is shown, described, or suggested in his patent, it fol- 
lows that a receptacle guarded by his device would remain wholly 
unlocked for such period. Until there is added to the Little device 
some other or additional lock which shall guard the receptacle ad 
interim his subsequent locking arrangement 1s of no practical value 
whatever. 

Defendant’s combination of devices enables him to set his time 
lock to lock at any desired period in the future, and in the interreg- 
num his combination lock not only guards the receptacle, but also 
guards or provides for any defect in the operation of the time lock, 
since the two are connected and always co-operate not only in lock- 
ing but also in unlocking. 


Fourth. 


In the Little reissue he says: “The object of my invention is to 
construct a time lock which shall dog and release the multiple bolt- 
work of a safe or vault at certain predetermined times, both the 
dogging and the releasing being caused by the operation of the 
time mechanism ;” and it is constructed and arranged to do this. 
Any failure to wind his time mechanism will deprive it entirely of 
the power to either lock or unlock, and if nat wound up before 
closing the door it will remain unlocked. 

In defendant’s device his connecting lever E, dog C, and bolt- 
work are so arranged as not only to constitute them a lock inde- 
pendent of the time mechanism, but such a lock as must lock unless 
otherwise adjusted every time the bolt-work is thrown, and therefore 
the failure to wind the time mechanism can never prevent defend- 
ant’s device from becoming locked whenever the bolt-work is thrown. 


Fifth. 


In answer to X Q. 25 Mr. Renwick, in speaking of the Little de- 
vice, says: “ Because the dog must be moved a little out of 

314 engagement with the bolt-work in order to make release cer- 
tain, and such movement back again to make securing certain, 
occupying some time,” in which statement he is clearly correct; and, 
as, in addition to that, the shoulders between the projections and 
depressions on his disks or adjustable devices must be a general 
incline in order to enable them to pass the arm R of the lever that 
raises and lowers the dog V without locking against the arm and 
stopping the timer, and besides that the dog V must be moved the 
full width of the bolt and a little more to make it work to the best 
udvantage, the time required to effect these operations by the 
slow movement of the dial, which rotates but once in twenty-four 
26—261 
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hours, will be, found to be quite too long for the person in charge to 
await its slow. movements. 

Defendant’s device is entirely free from any such objection, as it 
inay be locke@ the instant the door is closed, and this with bankers 
is very ree Sin and this difference between the devices of Little 
and of defendant will always exist (no matter to what extent you 
change the Little disks), because of the difference in the construc- 
tion and combination of their parts and the difference in their 
principle and mode of operation, time mechanism being the opera- 
tive means ih Little’s case and the moving bolt-work being the 
operative me4ns in defendant’s for moving into position the locking 
dog. 

: 

In order totadjust the Little device so as to lock at some future 
time the thumb screw Q must be loosened and the disk set. Should 
the party nedlect or forget to fasten the screw a lockout will be the 
result, if the) depressions are less than the time between the closing 
and the openjng, as they are in the device shown in the patent, and 
ln any case the receptacle would stand unlocked most of the night. 

In defendants device, after setting, no other additional act is left 
for the attendant to perform, and no ill effects can therefore arise 
by any neglect of the kind referred to as possible with the Little 
device. Once set, nothing is left dependent upon the memory by 
which it can be rendered non-effective, but it performs its operations 
fully to the extent of its capacity as intended. 


Sixth. 


315 Seventh. 


Little’s device must run the predetermined length of time in order 
to carry his unlocking shoulder to the point where it can begin the 
work of unlocking; hence a stoppage from any cause before the 
shoulder has traveled the required distance will necessarily leave 
the dog or obstruction still in place and the receptacle permanently 
locked, requiring force to effect an entrance. 

Defendant’s device is free from this serious defect, because his 
secret combination, his combination lock, his time lock, and bolt- 
work are so constructed and combined that any such stoppage causes 
the various parts to assume of necessity such relations to each other 
(as could not be made effective while the time mechanism ran) as 
would enable the operator to remove the obstruction whenever such 
stoppage should occur and permit the immediate withdrawal of the 
bolt-work with as little inconvenience as though all the parts had 
fulfilled their normal or usual functions. 

‘The aforesaid seven material differences arise from the difference 
in construction of the devices or parts separately considered and 
the difference in their combination and arrangements in the two 
cases and their consequent difference in their modes of operation. 

Mr. Renwick says, in answer 4, concerning Little’s bolt-work, that 
it is “ the independent multiple bolt-work by which the door of the 
safe or vault is secured.” 
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Now, defendant’s bolt-work is not independent, because it depends 
upon its co-operative action with the dogging device C for securing 
the door—that is, there is such a combination and co-operative 
action of the two that the one cannot be moved or operated without 
its moving and operating the other and thereby rendering it certain 
that the locking dog will be thrown into the locking position by the 
act of throwing the bolt-work, whilst in the Little device there is no 
such relation existing between the bolt-work and its dog, nor any 
such result produced. 

Again, in Little’s device there is such a combination or 
316 relation existing between the adjustable device and the timer 
on the one hand and the locking dog on the other that the 
action and efticiency of the latter is wholly dependent upon the joint 
action of the former in producing the locking, whilst in defendant’s 
apparatus the aforesaid devices are totally independent of each other 
for any purpose of the kind. It is therefore clear that in the Little 
device the bolt-work and dogging mechanism act independently, 
while in defendant’s they have an action dependent one upon the 
other, but in the case of time movements, adjustable devices, and 
dogging devices the relation is exactly reversed to that of a depend- 
ent relation for Mr. Little and an independent relation for defend- 
ant: and hence it follows that the combination of these elements 
as shown and described in the Little reissue, 8550, is not the same 
combination as that shown in defendant’s apparatus as applied to 
the safe of the Berkshire National Bank, as represented by “ Exhibit 
Defendant’s Lock Drawing.” 

On page 60, answer to X Q. 45, Mr. Renwick says: “ I am not of 
opinion, however, that a patentee can include in the scope of a claim 
a device which will not perform in the combination the office of 
his device for which it is substituted, or which, 1f substituted, will 
change in substance the mode of operation of the combination asa 
whole.” 

In this statement I fully concur, and, applying this rule to the 
‘ase in hand, it is clear that the devices used in defendant’s lock 
‘annot be treated as equivalents of those used in the Little device, 
or vice versa. 

For instance, if we substitute for Little's two time movements and 
adjustable devices defendant's single time movement and adjusta- 
ble arms or devices, leaving the remainder of Little’s apparatus— 
that is, his locking dog and multiple bolt-work—yjust as they are, the 
device thus altered will not work, because the parts will not co- 
operate to produce the results which the original Little combination 
did, and simply because the construction of defendant's adjustable 
devices are so different that they will not lift, support, and release 
the Little dogging mechanism ; and if said dogging mechanism be 

so changed as to enable defendant’s adjustable arms to act 
317 upon it and make it accomplish the desired result, then 
it is no longer the same but a different dogging mechanism, 
and the mode of operation is changed. In such case the combina- 
tion would no longer be the same but a different one. 
Therefore, inasmuch as we cannot substitute defendant’s adjusta- 
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ble devices for those of Little and make them work in the Little 
lock, nor substitute those of Little for defendant’s and make them 
work in defendant’s lock, because, as Mr. Renwick says, they “ will 
not perform in the combination the office of the device for which 
they are substituted,” it follows clearly that the defendant’s device 
does not contain the combination covered by the claims of the Little 
reissue, 8550, and this is equally true of other parts of the device 
also. 

For instance, neither clock-work with its adjustable devices can be 
substituted for the other and made to work, nor ean the bolt-work and 
locking dog in either be substituted for the other and be made to 
work without material alterations. Moreover, if it be admitted that 
Mr. Little would have the right to modify his lock by substituting 
for his adjustable devices any known equivalent, still the fact re- 
mains that defendant’s adjustable devices with their necessary ad- 
juncts were not at the time of the Little invention a known equiva- 
lent, and therefore, of course, he could not substitute them even if 
capable of being substituted, which they are not; and therefore it 
is not, in my opinion, proper to so describe the Little lock or so 
read or construe the claims of the Little reissue, 8550, as to make 
the lock or the patent include defendant’s adjustable devices as the 
known equivalents of those shown and described in the Little pat- 
ent or lock, and more especially so in view of the fact that Lit- 
tle describes only those particular adjustable devices which he 
shows, and nowhere hints at any others or suggests that these are 
to be changed in their construction in any respect except as to 
the relative length of the projections and depressions which reg- 
ulate the intervals of time for locking and unlocking. 

Besides, the same right of substituting known equivalents applies 

with equal force in the case of all prior patents, and therefore 
318 Derby might substitute the adjustable devices described in 

the illuminated clocks of Paine and Bryson, and thus fully 
anticipate the Little lock. 

In comparing the two devices, Little’s and defendant’s, I find 
certain characteristic structural differences which stand out promi- 
nently and cannot be ignored in any proper or fair description or 
comparison of the two devices: 


I irst. 


We have Little’s bolt-work entirely independent of his locking 
dog, either being capable of being moved indefinitely without the 
other, against defendant’s bolt-work and locking dog, which are 
dependent, neither being capable of being moved without the other. 


Second. 


Defendant’s dogging mechanism and _ bolt-work acting indepen- 
dently o' his time movement and adjustable devices to move the 
dog intc the locking position, against Little’s dogging mechanism 
absolutely dependent upon the time mechanism for moving it into 
the locking position. 
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Third. 


Defendant’s combination of devices which prevent unlocking when 
the timer runs and permit the unlocking when the timer stops, 
against Little’s combination of devices which are absolutely devoid 
of any such capacity. 

These differences are such that no modification, nor anything 
short of a radical reconstruction and an entire reorganization of 
one or the other of the locks or devices, can ever make them alike, 
either in their combination of devices or in their modes of opera- 
tion. 

Again, I find the Little reissue, 8550, says: “The object of my 
invention is to construct a time lock which shall dog and release the 
multiple bolt-work of a safeor vault at certain predetermined times, 
both the dogging and the releasing being caused by the time mech- 

anism.” | 
319 “The particular construction of my lock is that the two 

time movements rotate a graduated dial so arranged that its 
motion oscillates at certain regular determinable intervals a pivoted 
bent lever, which in turn, in one instance, for automatic locking, 
lifts the free part of and thus oscillates on its stationary pivot a me- 
tallic dog or obstruction, so as to cause it to rest in the way and pre- 
vent the retraction of the sliding bolt-work; and in the other in- 
stance, for automatic unlocking, it withdraws its support from under 
and permits the dog to oscillate by gravity, so as to clear the way 
for the retraction of the bolt-work.” 

* * * “And the operation of the time movements will cause 
the oscillation of the dog into position to obstruct the retraction of 
the bolt-work in a little time, or at whatever time may have been 
decided upon, and it will be held there until the time arrives for 
unlocking, when the continued operation of the time movements 
will withdraw its support and it will fall out of the way.” 

The combination of devices shown and described in the Little re- 
issue, 8550, presents the peculiarities described in these passages 
which I have quoted from the patent—that is, for the time move- 
ment to place, support, and release the dogging device, and that is 
what they do; and no devices or combination of devices are shown, 
described, or suggested whereby any other mode of operation is 
produced; and therefore, when Mr. Renwick says in his answer 7, 
page 25, in relation to this operation as being effected by the bolt- 
work and not by the time movements, “I do not, however, consider 
this difference as material when speaking in reference to the com- 
bination of the first and seventh claims, because there 1s nothing in 
the language of the said reissue which restricts the combinations of 
the first and seventh claims to the positive movemeut of the dog by 
the time movement,” I cannot agree with him; but, on the con- 
trary, am clearly of the opinion that Mr. Little never intended to 
embrace a dog moved by the bolt-work, and that if he did he failed 
wholly in deseribing any such device or any means by which it 
could be so moved. 
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Again, the Little reissue, 8550, says: It is evident that the 

320 dog V and and the lever R may be one and the same piece, 

and Mr. Renwick says substantially in his answer 7, page 25, 

that the lever R of Little is the same as defendant’s lever E, and 
that Little’s dog V is the same as defendant’s dog C. 

If this be correct, then we should be able to form defendant’s dog 
C and lever E in one piece, but whoever does that will find that 
they have a device which cannot be secured by defendant’s time 
movement and adjustable arms, although it can be by Little’s time 
movement and adjustable device ; and hence dog C and lever E are 
not the equivalents of dog V and lever R, because they cannot be 
substituted the one for the other; and hence, in my opinion, it is 
not correct to so state, and therefore I cannot agree with Mr. Ren- 
wick in his views as expressed in his seventh answer in that respect. 

A continuously ranning dial, like that in the Little device, with- 
out any stopping device could deceive one by running at the time 
of closing the door, and at the same time be sonear run down as to 
stop soon thereafter and thus produce a lockout, in which case 
there would be no means of opening the safe but to break it open. 

Such a difficulty cannot occur with defendant's lock, for the reason 
that his adjustable device is of such a construction as to prevent 
locking unless it is wound up, and if it is wound up it must always 
be wound from the unlocking point, to which necessarily it must 
return before it is unwound or run down and thereby produce the 
unlocking; and I have before explained if it should stop from any 
cause the secret combination with its connections affords means for 
unlocking or disconnecting the timer, so that the safe can be opened 
without breaking it open. 

Defendant’s adjustable devices have nothing added to them to stop 
their running action and that of the timer, and if Mr. Little’s ad- 
justable devices are the equivalent thereof they should also stop 
and stop the timer without any addition, but they do not so act, nor 
can they be made to so act without the addition of some other 
feature or device; and this is an additional reason why I cannot 

concur in the views expressed by Mr. Renwick. 
321 In brief | may say, as illustrating my views of this matter, 

that it is as unreasonable to contend that the Little lock and 
the defendant’s lock are like inventions and are the equivalents of 
each other as it would be to contend that a locomotive and a steam- 
boat are alike or the equivalents of each other. In the former case 
both may be used to secure a safe or vault door, just as in the latter 
case the locomotive and the steamboat may both be used to trans- 
port freight Or passengers, but in both eases the construction and 
mode of operation are materially different. 

@. 14. Can Little’s combination of devices be altered so as it will 
retain the principle and mode of operation and yet produce the same 
result operatively as that shown in the Exhibit Defendant’s Lock 
Drawing, unless such alteration exceed the simple limits of substi- 
tution of equivalents ? 

A. The principle or mode of operati nn of the Little device is that 
of independence of action between its bolt-work and its locking dog, 
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an action ef its dogging mechanism produced and controlled by its 
time movements through the adjustable devices—an action of its 
time mechanism which is continuous within its winding capacity 
without any means for stopping it and an action always less variable 
in extent than the hours on its dial for its adjustable devices. 

Its principle of action or mode of operation is the moving of the 
locking dog by the continuously rotating dial or adjustable devices 
propelled by the two time movements and producing the locking 
independent of any action of the bolt-work. 

Now, to so change this as to make it embody the principle or 
mode of operation of defendant’s lock we must materially change, 
first, the construction of the parts, and, second, the combination and 
arrangement of the parts; we must cause the independent bolt-work 

lose its independence; effects produced by the time mechanism 
must cease, and must be produced by the bolt-work ; the continu- 
ously running dial must be replaced by one that requires a daily 
dead stop to produce unlocking; a limited capacity of adjustment 
must be changed to one that is ‘unlimited, and the: adjustable devices 
which when set are rigidly connected so as to be moved as one 
piece must be changed to two entirely independent ones, capable at 
all times of being moved separately. 
322 It is evident that changes such as these would entirely 
change the mechanical construction and the principle or 
mode of operation of the devices, both in general and in detail; 
hence it is impossible to so change the lock or apparatus described in 
the Little reissue, 8550, as to make it embody the principle or mode 
of operation of defendant's lock without the exercise of something 
more than ordinary mechanical skill; it would require invention, 
and a good deal of it. 


Cross-examination. 
Cross-examination by Epmunp WetTMorgE, Esq. : 


X Q. 15. Is it your opinion that it is necessary, in order to enable 
the time mechanism mentioned in the first claim of the Little reissue 
should [to] perform the function which it is described as performing 
in the soaaieetion set forth in said first claim, that it should have 
two tine movements and two adjustable devices, one for determining 
the time for locking and the other for unlocking ? 

A. I do not consider it absolutely necessary that it should have 
two time movements, as one time movement and the two adjustable 
devices would make it operate in the same manner, the second 
time movement being added, as stated, to decrease the possibilities of 
an accidental stoppage, but I do not think it would be considered a 
safe and practical device unless it had the two or something equiv- 
alent for the second time movemend. 

X Q. 16. Do you find in the Derby patent, if constructed exactly 
as shown in the drawing of that patent and as described in the de- 
scriptive part of the specifications, the combination of bolt-work with 
the time mechanism or locking or dogging mechanism of the time 
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lock operating automatically both to dog and release the bolt-work 
at predetermined times ” ; 

A. As represented in the drawing, I do not find the parts to so 
operate, but, as I have previously explained, the devices there 
shown are perfectly capable of being made to so operate by simply 
lengthening one arm of the locking lever or by duplicating the pin 

which operates said lever. 
323 X Q. 17. Where, if at all, in the descriptive part of the 
specification of the Derby patent do you find any statement 
that the parts can be made to operate as you have just mentioned, 
or any description of the changes in the parts, as shown in the draw- 
ings, necessary in order to enable them so to operate ? 

A. I do not find any such description in the specification, nor do 
I think any such was necessary, because any mechanic skilled in 
this class of devices, I think, would readily see upon examining the 
Derby lock that it could be made to so operate, and that without any 
material change. 

X Q. 18. Suppose the Little lock placed on a safe precisely as 
shown in the drawing of the patent and as indicated by the com- 
plainants’ model Little lock, and suppose either upon the door or 
side of the safe there was placed a combination lock, accessible from 
the outside, which combination lock should operate a lever or any 
convenient train of mechanism, so arranged as either to start the 
time movement of the Little lock, if it should be run down, or to 
move the dog down out of the way of the bolt-work in case it should 
not have been properly operated by the time mechanism, and thus 
provide a means for remedying a lockout, no one of the parts of the 
Little lock haying been changed, in your opinion, on the supposi- 
tion I have made, would the addition of such a device, intended to 
connect with the Little lock and placed on the same safe or vault, 
substantially aiter the Little lock so that the making of the addi- 
tion I have supposed would cause the said Little lock to become a 
substantially different mechanism from what it was before? | 

A. Under the supposition contained in the question, the Little 
lock per se would remain the same, but the device as a whole would 
be a different one. 

In addition to that, there is the difficulty that such an addition 
‘annot practically be made to the Little lock, because there is no 
means by which the dog can be removed out of the way of the bolt- 
work without the rotation of the adjustable device or cam disc; 
therefore no attachment can be made to the dog by which it can be 

moved so as to unlock the bolt-work, and if the time mech- 
324 anism were to stop, as supposed, I know of no way by which 

a combination lock could be attached so as to start it and 
keep it running. There would, of course, be the same tendency to 
stop again, even — it could be thus started; hence, [ do not see how 
it would be practicable to carry out the supposition contained in the 
question. 

X Q. 19. Suppose, on the supposition made in my last question, 
that the bolt-work, not being properly adjusted, had a little un- 
necessary play, and that a person endeavoring to unlock the door 
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prematurely jammed them back against the dog, so that when the 
time movement came round and caused the lever supporting the 
dog to fall the dog did not follow, but remained in the locked posi- 
tion, would it not then be possible to start the dog and make it 
follow by means of a lever or other instrumentality worked by a 
combination lock from the outside ? 

A. Certainly. Whenever the depression of the cam disk is brought 
under the rim of the lever which operates the locking dog then the 
dog can be depressed by any suitable means, but whenever the 
parts are in that position the receptacle is not locked, and the pre- 
vious question, as I understand it, had reference to the movement of 
the dog in case the timer should stop while the safe was locked, and 
when, of course, the dog couid not be depressed, because when 
locked the dog is held up by the projection on the cam disk. 

X Q. 20. Still continuing the supposition I have already made, 
in which case you say “the Little lock per se would remain the same, 
but the device as a whole would be a different one,” would a per- 
son using the said device as a whole, in your opinion, use a device 
which would embrace and contain the invention set forth and de- 
scribed in the Little patent ? 

A. In my opinion, he would; certainly; provided the construction 
of the Little lock remained in all respects the same. 

X Q. 21. Referring to the “ Exhibit Defendant’s Lock Drawing,” 
do the parts you have referred to, G, J, F, have any function to per- 

form in the ordinary operation of the locking mechanism 
325 shown in the drawing except in the event of a lockout or 

failure of the other parts or some of them properly to per- 
form their functions? 

A. They do not. 


Redirect examination: 


R. Q. 22. Referring to your answer to cross-question 17, what 
signification, if any, is conveyed to your mind as to the proposed 
alterations suggested by you in said answer by the showing of the 
pin boles in the drawing of the disk in said patent? 

A. The holes shown in the disk signify clearly a change of posi- 
tion in the pin there shown, or that more than one pin may be used 
if desired. 

R. Q. 23. Referring to the supposition contained in the eighteenth 
cross-interrogatory, you may state whether, if the additions there 
contemplated were made so as to render the device operative for the 
purposes stated in said supposition, such additions would not be- 
come active elements of acombination and not mere super-additions, 
and also whether invention would not be’ required to produce 
them. 

A. Under the conditions stated in the question, the added devices 
would become active elements of the combination, as a whole, and 
invention would be required to so combine them as to render them 
operative. 

R. Q. 24. In answer to cross-interrogatory 20, you make the quali- 
fication that the combination of the Little lock shall remain in all 
27-—261 
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respects the same. Under the supposition still continued in the said 
cross-interrogatory, can the results therein contemplated be produced 
without a material change in the construction of said Little lock ? 

A. In my opinion, they cannot be, for the reason stated in my 
answer to the eighteenth cross-interrogatory. 

R. Q. 25. Referring to your answer to cross-interrogatory 21, you 
may state whether you desire the same to be taken in connection 
with and subject to the explanations of the functions previously 
recited by you in answer to interrogatory 12 in chief? 

A. Ido. I did not suppose it was necessary to repeat the state- 
ments therein contained in order to have a clear understanding of 


my meaning. 
WILLIAM C. DODGE. 


326 Certificate. 


Respondent offers in evidence the record of proofs for respondent 
in the case of James Sargent vs. The Hall Safe and Lock Company 
et. al., in me United States circuit court for the southern district of 
Ohio, No. 2280 (marked accordingly). 

Subscribed and sworn to before me this the 29th day of April, 1880. 

SIMON SULTAN, 
Notary Public, New York City, N. Y. Co. 


327 ~=—s Extracts from Proofs for Respondent in Case of James Sargent v. 
The Hall Safe & Lock Company. 


(a) James Sargent’s testimony. 


CINCINNATI, O., December 14, 1877—9.50 a. m. 


Met pursuant to adjournment. 
Present: The same parties. 
R. N. BULLA, 
Notary Public, Hamilton Co., Ohio. 


JAMES SARGENT, being called and first duly sworn according to ' 
law, testified as follows in answer to interrogatories propounded by 
‘THos. A. LoGan, Esq. : 


Q. 1. State your name, age, residence, and occupation, and whether 
you are the complainant in this suit. 

A. James Sargent; I live at Rochester, N. Y.; am a lock manu- 
facturer ; age, 53, and I am the complainant i in this suit. 2 

Q. 2. How long have you been engaged in the manufacture of 
locks, s safes, and similar work, and are you a practical mechanic, 
and have you had practical experience in these articles? 

A. I have never manufactured safes, but I have been engaged in 
the manufacture and selling of locks for some 15. or 16 years. I 
consider myself a tolerable good mechanic, and I have had a good 
deal of experience in the way of locks. 
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Q. 5. Have you as a mechanic ever made any locks, or have you 
simply dealt in them as a manufacturer and salesman? 
28 A. I coystructed and laid out for my workmen locks of 
different kinds, and have worked on probably all the various 
parts of a lock myself—that is, combination and key locks. 

Q. 4. How long have you been acquainted theoretically and prac- 
tically with the construction of the bolt-work, frame, and train 
bolts of safes and their connection with locks ? 

A. For 15 or 16 years—that is, as long as I have been in the 
business—but I have known of such things being on safes years 
before. 


ee) 


* * * * + * * 


Q. 23. How long have you known of the use of safe bolts, frame 
or train bolts,and when and where was your first knowledge of 
such use, and what was the manner of their arrangement and con- 
struction ? 

A. I may have known of the use of safe, frame, and train bolts 
for twenty or twenty-five years, but have not paid any attention or 
ever examined them till up to the time when I went to selling 
locks, some fifteen or sixteen years ago. I couldn’t state when and 
where the first knowledge; it has been so many years ago that I 
took any particular notice of such train bolts to become familiar 
with them, until I went traveling and selling locks to be applied to 
safes, which was some fifteen or sixteen years ago, and which place 
or what bank that I began to be familiar with them I am unable to 
state. In order to be able to answer that part of the question which 
calls for the arrangement and construction more fully I should like 
to have a model or something to describe it by, but I can give a kind 
of general description of it without the model. 

As near as I can remember, the safe bolts fifteen or sixteen years 
ago had a frame upon the door, and the. bolts passed through the 
frame with a cross-bar, called a carrying bar, which tied the bolts 
together so as to enable them to move in concert. These bolts were 
designed to be shot into the jamb of the safe after the door was 
closed, and then the combination or key lock, whichever it may be, 
applied to said door was to be locked tuo hold the safe bolts in its 
locked position. I think, as a general thing, at that early day but 
a few safes had what were called jaws to come in contact with the 
lock bolt, but the [in] most of the safes containing bolt-work the 
string bar rested against the end of the lock bolt. ‘Some locks shot 
their own bolt into the jamb and had no bolt-work. 


* * * * * ” * 


329 Q. 110. What lock do you refer to in answer 75 as having 
been made without the combination lock ? 

A. I referred to my No. 2 lock, which does not dog or render in- 
operative the combination lock. There has been two or three of my 
No. 2 locks put upon safes or safe doors, where there were no other 
locks upon the same door. 

Q. 111. Is that No. 2 lock secured by a patent; and, if so, what is 
the number and date? 
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A. It is, and it was dated July 20th, 1875, and reissued August 
7th, 1877. 
~ * >. * + * * 


Q. 138. When did you first make application or receive a patent 
for the invention of detaching the time mechanism and combina- 
tion lock from each other and inclosing each in a separate case ? 


(Question objected to by complainant’s counsel.) 


A. I don’t remember just when the application was made, but the 
invention was made the first of June and put in complete working 
order in July or August of 1873—that is, if I understand the ques- 
tion as on what we term our No. 2 time lock instead of combination 
lock—and my No.1 was made from the first to the seventh of June, 
1873, and the time movements were so constructed that they could 
be removed from the combination lock, and as the model and draw- 
ing, which are in Washington, for which the patent was applied for 
the llth of June, 1873, will show their construction as such. 

* * * . * x * 


Cross-examination: 


Being cross-examined by 8S. A. Bowman, Esq., for the complain- 
ant, the witness says: 


X Q. 220. When did you commence to manufacture time mechan- 

isms in combination with locks, according to the patents 

330 owned by you, for use upon doors of safes, vaults, and other 
like structures, and to put them upon the market for sale ? 


(Question objected to by defendant’s counsel as being matter to be 
proved by the complainant in opening his case, and not now com- 
petent as cross-examination.) 


A. I commenced the first of June, 1873, and have continued to 
manufacture time locks ever since tothe present day. I commenced 
to introduce them into the market as soon as I had them constructed 
for that purpose. 

X Q. 221. At the time you commenced to manufacture and 
Sol introduce to the public, to what extent, within your knowl- 
edge, were time locks in use upon the doors of safes, vaults, 

or any other like structures in this country? 

A. I don’t know and don’t think that at the time I commenced 
to manufacture and introduce my lock into the market that there 
was a time lock then in nse on any safe or vault door in the United 
States or any other State. I don’t think there was any time locks 
put onto safes except my own make for two or three years after | 
made my first Invention, and not until a year or so after I had put 
my lock into the market and onto the safes of several banks through- 
out the United States. 

X Q. 222. What opportunities have you had for knowing whether 
or not time locks were in use in this country at the date you began 
their manufacture and introduction, as you before stated ? 

A. I have been engaged in the lock business for fifteen or sixteen 
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years, and have traveled a good deal of that time throughout the 
United States, and have never seen one used in a bank or any other 
place for the purpose that a time lock is designed for. 

X Q. 223. When did you make your first sale of a time lock, and 
what difficulties attended their introduction into use ? 


(Question objected to by defendant’s counsel as being part of com- 
plainant’s case in opening and not cross-examination.) 


A. My first sale, I think, was made in March or April of 1874, at 
the Bank of Morrison, Ills. The lock I put on in person in May, 
1874. This is the first actual sale which I was able to make, or our 
firm or any of our agents. As soon as I got my No. 1 lock ready for 
mv agents to travel with it, also my No. 2,1 started him out on the 
road through Pennsylvania and the western part of the State of New 
York. In the summer and fall of 1873 and the first of January, 
1874, this same agent and myself visited Philadelphia, and there we 
staid some nearly four weeks, visiting different banks in Philadel- 
phia, and also in Wilmington, Delaware, trying to introduce and get 
the time lock adopted upon their safes and vault doors. I exhibited 
these locks in the principal show windows or some of the princi- 

pal show windows in Philadelphia; also carried them into 
332 the trust companies and banking institutions, leaving of them 

there a day or two to see if Icould get them to introduce the 
same. I also had a number of articles in the papers advertising of 
them. I also had six thousand circulars struck off, and sent many 
of them throughout the United States, to different banks, as well as 
to some agents and safe manufacturers, and on the 4th of February, 
I think that is the true date, I got a dispatch from Rochester re- 
porting our factory had burned or partly burned, and I settled up 
for the printing bills, after sending off several of my circulars that 
day, and returned to Rochester to help adjust with the insurance 
companies the damages which occurred from the fire. The burning 
of my factory put our business back very much, as it was in the cold, 
icy time in the winter; but as soon as I got things fairly started I 
took the three models, in May, 1874, and started on my road to Cali- 
fornia; but I would state, before going to California, that in the burn- 
ing of my factory several drawings, patents, and partly completed 
time locks were destroyed in the fire. 

I visited some of the safe-houses and traveling agents for other 
safes and combination locks in New York before going to Philadel- 
pbia and California, and they all assured me that I could not sell a 
time lock and get any banker to adopt it, as a few years ago, fifteen 
to sixteen years ago, there was a half dozen Holbrook locks was put 
onto safes or vault doors, and they had failed to give satisfaction, 
besides locking some of the bankers out, and the bankers would have 
no faith in the time locks after that trial; and they further stated, 
when I sold one and got my money for it, to let them know it; but, 
feeling determined and bound to put my time lock into use and upon 
the market, | continued on my travels until I got to California, 
which was about the Ist of June, 1874. 

There, in the next two months or so, I had sold eight or ten and 
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applied them to safes and vault doors, all except one, receiving my 
pay for them all, together with the bankers’ certificates. 
I returned home with the success which I had met with, and the 
certificates, and commenced advertising and traveling and 
333 introducing and showing my certificates to the bankers and 
agents and lockmen, and from that day up to the present 
time we have put on. I think, upwards of eight hundred time locks 
in connection with bolt-works of a safe. 


(The declaration of third parties made to this witness, not in the 
hearing of the defendant, is objected to by defendant’s counsel.) 


X Q. 224. When did the defendants first commence to manufact- 
ure and put upon the market time locks? 

(Same objection by defendant’s counsel.) 

A. To the best of my knowledge it was in the summer or fall of 
1875. 

X Q. 225. When, to your knowledge, did any one connected with 
the Hall Company first become acquainted with your time lock ? 

A. As soon as I arrived at California, in June, 1874, there I met 
the agents of Hall’s Safe and Lock Company; also the vice-presi- 
dent of Hall’s Safe and Lock Company, O. Y. Cone, now deceased. 
| think he was there when I arrived, but possibly he may have 
come a few days afterward. At any rate, I saw him very often 
while there, and he went with me over to the bank and I showed 
him how my locks were applied to the safe and vault doors, and ex- 
hibited to him also the No. 1 lock which I sold, being the first one 
that I sold after writing to California, which was bought and pur- 
chased by Dunean, his name is, whether he is president or vice- 
president, as | understand it to be, for the Safe Deposit Company of 
San Francisco. ‘This time attachment I left there for to be put upon 
their vault door whenever their new vault was erected, which at 
that time the contract was being let out and bids received from the 
several safe-houses over the Eastern States. 

! also took an order for another No. 1 time lock from this same 
company, but that order was never filled, but the other No. 1 time 
lock was paid for before I left, the price being $500, which I received. 
The No. 2 was generally sold at a less price—8400. 


33 Redirect examination : 
* * ; * *K *K 7K * 

R. Q. 251. Up to the period of, say, one month after your return 
from California, what kind of time locks did you apply—your No. 1 
or your No, 2? 

A. The locks that I applied personally myself in California was 
my No. 2, and the lock I left there to be applied was my No. 1,and 
for a month probably after I returned from California there may 
have been no No. 1 time lock actually applied to any safe or vault 
door, but on my return from California I found by my books and 
the reports from my partner and book-keeper that in June or July 
they had had orders for two No. 1 time locks from Mr. Damon, a safe- 
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maker at Boston, and had shipped the same to him, to be applied to 
some vault doors in connection with bolt-work for a bank in New 
Bedford, and within a few days from the time I reached home, which 
J think was in August, I should say, I visited the safe factory and 
there saw the two No. 1 locks on the vault doors which were belhe 
made for the same. Soon after that we received a certificate from 
the bank that had them in use of their good working. 
ca * * * * * * 

R. Q. 234. Did you apply any of vour time locks without 

any bolt-work; and, if so, when and where? 
A. | never did, to my knowledge. 


(b.) Testimony of James Sargent, Recalled. 


StaTr oF New York, | ., . 
County of Monroe, f° ° 


JAMES SARGENT, being duly sworn, doth depose and say: 


(. 1. Please state as distinctly as you can what constituted the 
differences between the locks which are styled, respectively, the No. 
1 and the No. 2 lock. 

A. The No. 1 time lock and combination lock is combined in 
such a manner that the time movements dog the combination lock, 
and in this ease the combination and the time lock has but one 
bearing in order to hold bolt-works of a safe in its locked position, 
while in the other case our No. 2 time lock is adjusted to a safe door 
independent of its combination lock, having its own bearing to pro- 
tect bolt-work ; also the combination lock has its bearing on the 
bolt-work independent of the time-lock’ bolt, acting in conjunction 

upon the bolt-work, but each acting independent of the other. 
336 Q. 2. Look at your patents Nos. 186,369 and 7947 and 

state which of the devices represents the No. 1 lock and which 
the No. 2. 

A. The patent No. 186,369, being the patent now in controversy, 
represents the No. 1 time lock; patent No. 7947 represents our time 
lock which we term our No. 2. 

(. 3. Then if you are correctly understood the No.1 time lock was 
adapted to be applied upon doors which were at the time furnished 
with another lock in conjunction with bolt-works, while the No. 2 
was adapted to be applied to original structures. Is that correct ? 

(Objected to by the complainant’s attorney because the question 
assumes what the witness has not stated.) 

A. The No. 1 lock could be adjusted to a safe when there was upon 
it a combination lock, provided there’ was sufficient room upon the 
door to apply it, and the door was so constructed there could be a 
hole made through it for the spindle of the combination lock, but 
this would be unnecessary to apply it to a safe door where there was 
a combination lock already upon the door, for in this case there 
would be two combination locks upon the same door; but the time 
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lock which was furnished and sent to the Patent Office June 1], 
1873, and as here represented upon the drawing 186,369 could be 
taken independent of the combination lock and applied to a safe or 
vault door in connection with any combination lock so as to dog the 
combination lock, and in this ease there would be but one combina- 
tion lock, the time lock dogging the same upon the safe door. Our 
No. 2 loc k, as we term it, can either be adjusted to a safe or vault 
door where there is already a combination or key lock, either upon 
an old or new safe, each lock acting independent upon the bolt- 
work, or, in other words, each lock has to be unlocked before the 
bolt-work can be thrown in its unlocked position. 

Q. 4. Was the lock sent to the Safety Deposit Company, San Fran- 
cisco, Cal., one of your No. | or your No. 2 locks ? 

A. The lock I took to California myself in June, 1874, and sold to 
the Safe Deposit Company was our No. 1 time lock combined with 

the combination lock so that the time movements dogged and 
337 controlled the combination lock. ‘The time movements and 

combination lock were adjusted together in the same case— 
that is, the same cover covered both locks, but the time movements 
dogged and controlled the combination lock as here represented in 
the drawing No. 186,569. 

# * * . * * . 

(). 18. Is it not the fact that you simply sell your time locks to 
parties applying for them, and, if requested, put them in required 
position without making or selling bolt-works or other locks to be 
used in connection therewith? 

A. We make our time locks to be applied to bolt- works, whether 
we apply the time locks ourselves or whether others are to apply 
them with the bolt-works. Our No. 1 time lock is combined and is 
furnished to the agents In conjunction with the combination lock, 
while our No. 2 is a separate time lock and designed to be furnished 
to agents to be placed upon a saie with or without a combination 
lock. We never make or sel! bolt-works for a safe door. 


338 (c.) Deposition of Amos Holbrook. 


Mr. Thomas A. Logan appears for respondent; Mr. Wetmore ap- 
pears for appellant. 


Amos Ho tprook, being called and duly sworn, testified as fol- 
lows: 


Direct examination, Mr. LoGan: 

Q. 1. What is your name, age, ana residence ? 

A. Amos Holbrook : | reside at Sexton's river, Vermont, in the 
town of Rockingham ; age, o4. 

Q. 2. How long have you resided at Sexton's river? 

A. ‘Two years this month. 

(). 3. What is your profession and how long have you been en- 
gaged in it? 
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A. That of minister of the gospel ; engaged thirteen years in it. 

Q. 4. Are you the Amos Holbrook, formerly of Milford, Massachu- 
setts, to whom, jointly with Henry D. Fish, of Hardwick, Massachu- 
setts, letters patent of the United States No. 17150, dated April 28, 
1857, was issued, and also the same person to whom letters patent 
of the United States No. 19927, dated 13th April, 1858, was issued ? 

A. I am. 
339 Q. 5. Please state whether any locks were constructed pur- 
suant to the terms of the said patents. And,if yea, were they 
operatively applied ? 

A. They were locks so constructed and applied by me. 

(. 6. How many were constructed and applied by yourself or others, 
to your knowledge, and where and when were they applied, and how 
long did they continue in use? 

A. I constructed from a dozen to a dozen and a half. I applied 
but two to safes of vaults—the first at Milford, Massachusetts, on the 
Milford Bank during the winter of 1857 and ’8. I cannot fix the 
time. The first continued in use till I left Milford; I cannot state 
positively how long; I knew it to be in use for some four years. I 
would say,in explanation, that I think that bank has been removed 
and a new vault constructed, and what lock is used I cannot say. 

(). 7. Who was the cashier of the Milford Bank at the time you 
applied the lock and subsequently while it was in use? 

A. A. G. Underwood. 

Q. 8. State in what manner the lock was applied with reference 
to the doors of the vault and with reference to the other locks, if 
any were used in conjunction with it. 

A. It was placed on a portable safe within the vault,upon the in- 
side of the door in regard to the other locks. There was a lock on 
that safe door, a key lock, and also combination locks on both the 
vault doors. 

(. 9. How large was this portable safe on which your lock was 
placed, and what special use was it put to? 

A. To the best of my recollection, | never measured it; I should 
say the front of the safe was about three feet square—three feet and 
a little more high and less than three feet wide. It was put to use 
to keep the cash deposits mainly of the bank—specie and cash de- 
posits. 

Q. 10. Was that the only lock upon this portable safe ? 

A. There was a key lock constructed with the safe. 

Q. 11. Was there a system of train bolts also upon the door of the 
safe ? 

A. There were three bolts, I think, thrown by the key lock. They 
were within the door when thrown from the door; it might be but 

two; I will not be positive as to the number. 
340 Q. 12. Then, if [ understand you correctly, this lock of 
yours was applied in conjunction with key locks upon the 
money box of that bank to protect the cash belonging to the bank. 
Is that right? 
A. I should say it was applied in association with the key lock, 


28—261 


218 YALE L. M. CO. ET AL. VS. BERKSHIRE N. B. ET AL.sAND 


the key lock being between the plates of the safe door, the automatic 
lock back, on the back side of the door. 

Q. 13. But was the purpose for which it was used that which I 
have just stated ? 

A. it was so used. 

Q. 14. Was your lock applied to control the other locks you have 
spoken of upon that box, or was it independent of them? Please 
describe the operation of the various locks. 

A. It was independent of the action of the other locks; but, be- 
ing within the safe, beyond the other locks, held the entire control 
of the safe while locked. I am speaking of the automatic lock 
now. 

Q. 15. Did you ever hear of any complaint being made that this 
lock of yours thus applied failed to perform its purpose at any‘ 
time? 

A. I never did. 

Q. 16. Did you ever ascertain after it was applied how it was 
meres. © 

A. I did. I frequently visited the bank, enquired of the cashier, 
assisted in taking the lock out some years afterwards to have the 
time-work cleane l, and readjusted the lock to be replaced. 

(). 17. Where was the other of your locks to which you have re- 
ferred applied ? 

A. In the Holliston Bank, Holliston, Massachusetts. 

(). 18. Give the history of that lock so far as relates to its applica- 
tion, the structure to which it was applied, the purpose it served, the 
satisfaction or otherwise which it gave, and the valuables, if any, 
which it protected. 

A. Ll applied that lock, I think, in the spring or early summer of 
1858—in the summer of 58. I don’t know how long it was used 
upon the door. I knew of its use only during the first year. It 
served to secure all the valuables in the safe by ‘locking the door for 

the time for which it was adjusted to remain locked. It gave 
041 = good satisfaction, so far as I know. I never heard any com- 

plaint. It protected all valuables within the bank vault. 

Q. 19. Was that lock applied to an outer and an inner door? 

A. An inner door. 

Q. 20. Was the structure a bank vault or portable safe, how many 
4% did it have, and how was each secured ? 

The structure was a bank vault; it had two doors. In addi- 
ioc to the automatic lock there was a combination lock on each 
of the doors—a key lock. 

Q. 21. Did it aet ‘independently of these or control either of them? 

A. In its action it was independent of the key locks. 

Q. 22. Who was the cashier of that bank at the time of its appli- 
cation ? 

A. Mr. Brewer, son of Rufus Brewer, formerly cashier of the Mil- 
ford Bank. I cannot give his given name. 

Q. 23. Was your lock capable of being applied so as to control 
the movements of a non-time lock, the latter being upon the same 
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door, and did yon in either of these instances attempt so to operate 
it; if yea, for what reason was it not so applied? 

(Objected to so much of the question as calls for the reason as 
immaterial and irrelevant and calling for a conclusion of the wit- 
ness, being a matter of opinion rather than knowledge.) 


A. I regarded it as thoroughly capable of being so applied. I did 
not attempt so to apply it in either of those cases. 

Q. 24. Did you have conversation with either of the officers of 
the banks in authority as to applying it in the last-named man- 
ner? 

(Objected to as immaterial and irrelevant.) 


A. I had conversation with Aaron C. Mayhew, the president of 
the Milford Bank, in regard to so applying it. He stated a prefer- 
ence, as this was the first trial of the lock, to have it on an inside 
safe, giving access to the books and other deposits through the other 
locks. 

(Answer further objected to, as containing the statement of the 
president, as incompetent and hearsay.) 


342 Q. 25. What objection, if any, was made by him or others 
against its application in the manner stated, and what reason, 
if any, was assigned ? 
(Same objection as to the preceding question and answer.) 


A. The objection made was that sometimes they wished the teller 
to open and prepare for business before the cashier arrived; that 
was the reason assigned. | 

(). 26. Was the supposed danger of being locked out by the time 
lock discussed to you by any of the parties dealing with the lock ? 

A. It was discussed. 

(). 27. State what views you presented in reply to such objection. 

A. I don’t know as I could state just what views I made. I sim- 
ply gave the construction of the lock, depending for its release action 
upon two time movements, either acting independently, being suffi- 
cient to control and release the automatic lock. 


(Respondent now offers in evidence the printed circular marked 
Holbrook Exhibit No. 1, T. J. Maevey, notary.) 


Q. 28. Refer to the exhibit now shown to you; state when and 
where it was issued; from what source the wood cut of the time 
mechanism therein shown was obtained. 

A. It was issued in this city in 1857, at the time of exhibiting 
the automatic lock at the Crystal Palace Exhibition; the wood cut 
was obtained from a photograph of the lock on exhibition. 

Q. 29. Is the figure'therein shown intended to be a portrait of 
yourself? 

A. I could not answer that; theengraver is responsible for that part. 
[ did not order or copy any photograph myself; that was put in by 
his own taste. 
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Q. 30. You have referred to exhibiting the lock at the Crystal 
Palace in this city. State if it was so exhibited, by whom, and for 
how long a time. 

A. It was exhibited by myself about two weeks at the Crystal 
Palace. 

Q. 31. During that time was it seen by a large or small number 
of persons, and was its purposes and functions explained by you to 

the visitors ? 
343 A. It was seen by a large number of persons and explained 
daily. | 

Q. 32. Did it continue to be exhibited at that fair by any other 
person than yourself? 

A. For a short time by my brother-in-law. 

Q. 33. Who was he? 

A. Henry D. Fish, then of Hardwick, Massachusetts. Henry D. 
Fish was the one that was joined with me in the first patent. 

Q. 34. Was the lock there shown upon a model; and, if so, about 
what size was the model, and how much, if any, of a bank vault or 
safe was represented by the model? 

A. It was shown upon a model of the front of a safe constructed 
of pine plank. Only the front half of a portable safe was repre- 
sented by the model, not more than eight inches deep of the front, 
including the door. 

Q. 35. Does the wood cut with the figure of a man beside it on 
the left-hand side of your Exhibit No. 1 show the model you had 
in the Crystal Palace? 

A. It does. 

Q. 36. Do vou know what has become of that model? When did 
you last see it? 

A. I left it with Briggs & Richardson, real-estate brokers, of this 
city. Their office was then No. 68 Cedar street. I have seen it but 
once since in their office, about a year afterwards. I don’t know 
what became of it. 

Q. 37. Did you exhibit that model or any other showing your 
lock at any other fairs or public exhibitions; and, if so, when, where, 
and for how long a time? 

A. I did show a model similar to the one represented in the 
right-hand cut and lying upon the table. It was at the Hampden 
Agricultural Fair, at Springtield, Massachusetts, in the vear 1858, | 
think, for one day only; at the fair of the Worcester South Agri- 
cultural Society, at Stirbridge, my native town, the following year, 
for one day. ‘That is all I exhibited the lock myself that I remem- 
ber. <A part of the time at Springfield my brother-in-law Fish was 
with me, and he exhibited it a portion of the time himself. 

(). 38. Do you know of any person else exhibiting it; and, if so, 

who, when, and where? 
344 A. I only know by representations and medals which they 
received ; I don’t know personally. 

Q. 39. State your information. 


(Objected to.) 


{.— 
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A. A Mr. Montague, of Milford, exhibited it before a mechanics’ 
fair in Maine; I can’t give the name nor tell how long. Heshowed 
me a silver medal which he received as an award. 


(Answer objected to as hearsay, incompetent, and secondary evi- 
dence.) 


Q. 40. Any others? 

A. I think of no others. 

Q. 41. At the times when you exhibited it and explained it to the 
public did you then state its capacity to be applied so as to control 
other locks upon the same door? 

A. I did so, and claimed its capacity to control any number that 
might be placed upon any part of the door—that is, an indefinite 
number. 

Q. 42. Have you seen any of the printed copies issued from the 
Patent Office of your Holbrook & Fish patent? 

A. I have not of the first patent. 

Q. 43. Please look at the por shown in what I will designate 
as sheet 3 (in the absence of numerical designation in the original 
patent) and state of what they consist. 

A. The upper cut shows a section of a portion of the time-work 
or a portion embraced within the clock itself; it is not a part of the 
time-work. I ought to have expressed that differently; it is that 
section of the portion connected immediately with the time-work 
and the dial of the time-work, embracing a section of the spiral 
grooved cylinder D, of the shaft 4 within the cylinder to which 
the dial was attached, and one wheel, “a,” of the time-work con- 
nected with the mainspring wheel of the clock. The section of the 
dial is marked “ B;” “a” is a section of the upper clock plate; “ec” 
is the wheel connecting with the time-work. The lower figure is 
a representation of the central shaft of the upper figure “6” on 
which revolves the spiral grooved cylinder represented at “ D,” 
which controls and moves the jointed lever “ E,” moving upon the 
pivot “ d.” } 

Q. 44. Do you remember whose make of non-time locks was upon 
either the Holliston or Milford Bank safes when you applied your 

device ? 
345 A. On one door of each bank was one of Lillie’s combina- 
tion locks, I think; Iam sure of the Milford Bank, and I 
think also the Holliston. I cannot remember the other locks. 

Q. 45. Was there a system of train bolts on the door of the safe of 
the Holliston Bank upon which you put your device? 

A. There was not, other than the bolt of the Lillie lock itself. 

(. 46. Will you please explain‘fully in what manner, under the 
terms of your patents, you considered your device as capable of 
being so applied as to control non-time locks when the same were 
to be associated upon the same door with yours? 


(Objected to as immaterial and irrelevant and calling for opinion.) 


A. Figure 2 of the Holbrook & Fish patent shows a device for 
connecting with train bolts or other locks so as to retain them in a 
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locked position until released by time-work, by throwing the lock- 
ing bolt I’ in the rear of the lock bolt or frame-work when locked 
and releasing it when the automatic lock was released. 

(. 47. Refer to the terms of your patent, if any there are, which 
shows your device to constitute a chronometric attachment of itself, 
and —how, if at all, and under what circumstances it operates with 
the function of a non-time lock. 


(Same objection continued.) 


A. I will first explain the cut, figurel. Thetrain bolt or frame bolt 
I’ and P, with locking springs J J, and the frame bolt M G constitutes 
the parts of a lock which locks automatically when adjusted on closing 
the door. ‘The connection of tlhe time-work is to release it automati- 
cally by releasing the unlocking spring F by releasing the jointed 
lever IX, which releases the clamps H H, releasing the frame bolt G 
to the action of the unlocking spring F, which withdraws the train 
bolts automatically. The device, figure 2, was released by the frame 
bolt in withdrawing the frame bolt M, striking one end of lever J. 
[t never operates with the function of a key or combination lock 
with any outside connection, but only with the function of an auto- 

matic lock. , 
O46 Q. 48. Did you ever make any experiments with a view to 
ascertain whether your device, as shown in your patents, 
would continue its operations practically and without interruption 
regardless of any ordinary degree of force, jarring, or jolting which 
might be applied to it exteriorly ; and, if so, what they are ? 

A. In the lock constructed under the patent to Holbrook (I have 
the cut before me) I pressed and permitted others to press upon the 
jointed lever C on which is the pin Kk, which is retained within the 
grooves of the spiral evlinder attached to the clock-work, to show 
that it could not be released from the retaining block D without 
breaking the parts until the time had expired for the release of the 
lock. I have also frequently casted the locks lying with the back 
down in a cast without springs upon the highway without having 
any effect at all towards the disarranging or releasing the parts. 

Q. 49. Was the time mechanism set to open at a given period 
upon any of the oceasions when the device was being so casted 
about; and, if so,did it open promptly at the appointed time or was 
it interrupted at all in its movements? 

A. I remember one occasion, in taking it from my office home, in 
Milford, Mass., I adjusted it to unlock in a fraction of an hour. The 
dials would only indicate the sixtieth part of twenty-four hours; 
they were watch dials. It unlocked about five minutes after reach- 
ing home, the clocks all in motion and no derangement of the lock 
manifest. ;' 

(). 50. From your observation of the practical workings of the 
locks under your notice were they proof against any degree of vio- 
lence which would ordinarily have been brought against them ? 


(Objected to as calling for opinion.) 
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A. I so regarded them.. I have known of no test more severe than 
that of which I have spoken to which they were ever put. 

(. 51. What had been your occupation before the invention of 
this time lock and what was it at the time of its invention ? 

A. During my minority I lived with my fatherona farm. After 

I reached my majority I worked at land surveying, civil en- 
O47 ~=—s gineering, and constructing of roads, dams, and bridges for 

about seven years. At the time of my invention I was follow- 
ing the business of land surveyor and civil engineer at Milford, 
Mass. 

Q. 52. Did you afterwards sell your interest in this patent; and, 
if so, to whom ? 

A. IL sold one-half interest to Samuel A. Haywood, of Milford, 
deputy sheriff. I afterwards sold with him to parties who I under- 
stood bought or negotiated for the Yale Lock Company, Connecticut. 
I ought to have stated I think previous to this I assigned the lock or 
a part of it to my wife, who has furnished me money to aid in the 
construction of the locks, and was acting for her at the time the last 
transfer was made. 

().53. What efforts, if any, did you make to introduce your lock 
to the public; what difficulties, if any, did you have to contend with, 
and what was your pecuniary condition at the time? 

A. | visited banks and safe-makers in several States—in the city 
of New York, city of Boston, and various other plaees. The worse 
difficulty I had to contend with was poverty—lack of means to bear 
my expenses. I depended at the time upon my daily labor for my 
support and that of my family. 

(. 54. What induced you to sell your invention and how much 
money did you get for it? 


(Objected to so far as it calls for the inducement as incompetent 
and immaterial.) 


A. In the construction of the locks and clock-work I had become 
involved in debt to the extent of about $800. I sold to Mr. Hay- 
wood the interest my ‘wife had in the lock for $1,000, all the inter- 
est, he paying the debts and paying my wife $200. Mr. Haywood 
afterwards sold it to other parties. 

Q. 55. Do you know how much he got for it? 

A. Only by what he told me. 

Q. 56. Did you ever have any communication, directly or indi- 
rectly, after the sale of your lock with James Sargent, the complain- 
ant in this case, in regard to your lock or its history? 

A. I have had communication with other parties ; whether 

348 they were associated with Mr. Sargent or not I don’t know. 
The Yale Lock Company of Stamford, Connecticut, have 
communicated with me through their treasurer, and the gentleman 
here to-day, Mr. Keating, visited me personally in regard to the 
matter, and Mr. McPherson, of Boston, also communicated with me 
in regard to it, and I once visited his office or an office in Boston 
with which he was associated. 
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Q. 57. Is the Mr. Keating you refer to now present in the office in 
this examination ? 

A. He 1S. é 

Q. 58. For what purpose did he (Mr. Keating) communicate with 
you? 

(Objected to as immaterial.) 


A. He called upon me to make inquiries in regard to my lock— 
to what extent I had applied it and in what manner I had applied 
it; also wished me to look up my communications, letters, and see 
what facts I could find bearing upon those points—that is, in regard 
to its application to banks or safes. 

Q. 59. For whom did Mr. Keating then say he was acting and 
what was his object in getting this information ? 

A. I think he said he was acting for the Yale Lock Co.—repre- 
sented them. ‘The object he expressed to me was that there was a 
prospect of litigation in regard to patent locks, of which the Yale 
Co. was the patentee of one. 

(). 60. When was this? 

A. I think it was during the year 1876, but I cannot fix the time— 
between the spring and autumn of 1876. It was while I was re- 
siding at Harrisville, New Hampshire. I left there two years ago. 
It was during the year previous to my leaving: I think it was. 

Q. 61. Did you give him the information he asked for as far as 
you could? 

A. I did so. 

(). 62. Have you ever been called upon by Mr. Keating, the Yale 
Lock Co., or Mr. James Sargent to give your deposition in any liti- 
gations which have been pending since that time? 

A. I have not. 

Q. 63. Did you explain to Mr. Keating at that time what you con- 

sidered to be the functions of your time lock? 
049 A. I don’t recollect that I did. 
(). 64. Who was Mr. McPherson ? 

A. I never saw him personally. 

(). 65. What was the nature of the correspondence between you ? 

A. He wrote me asking me to state, if I were willing to do so, to 
what extent locks under my patents had been applied, when and 
where and how they were applied. I cannot recollect the precise 
question ; that was the import of them. I wish to correct that an- 
swer. ‘Those questions came to me from another man first; who 
called upon me in my absence, stating that he was acting as re- 
porter for the Boston Herald, and left a list of questions for me to 
answer. Going to Boston I called at the office and didn’t see Mr. 
McPherson, and they there stated to me that they wished to know 
these facts. I communicated them, and left papers with them to 
copy. The correspondence was mainly with regard to the papers 
with Mr. MePherson. 

Q. 66. What inducement, if any, was held out to you in the first 
letter to which you refer from the alleged reporter to give the de- 
sired information ? 
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A. He left a twenty-five-cent scrip in his letter, stated that he 
understood that I was the original inventor of time locks, and as 
they were coming into notice he would like to give me a good notice 
in the Boston Herald, and if I would communicate the answer to 
those questions he would do so. ‘The letters were in the name of 
Mr. McPherson or by his direction. 

(. 67. Who did you afterwards find Mr. McPherson to be and in 
what business was he employed ? 

A. I found on calling at the office that they were employed in 
making and selling time or chronometric locks. 

(). 68. Do you know of your own knowledge whether he was con- 
nected with the complainant Sargent ? 

A. I knew nothing about it. 


Cross-examined by Mr. WETMORE: 


X Q. 69. You stated early in your examination that you had con- 

structed a number of tlie locks made in accordance with your 

350 invention during the period to which you referred; were you 
the exclusive manufacturer of those locks? 

A. There was a company called the Milford Lock Company—that 
is, another man was joined with me a part of the time. I superin- 
tended the work all the time. 

X Q. 70. The locks to which you referred in your examination 
were the locks either made by you individually or made by the 
company of which you were a member during-that time? 

A. Yes, sir. 

X Q. 71. And during that time no one but yourself or the com- 
pany were manufacturers of the locks? 

A. No, sir; not under that patent until after it was sold to the 
Yale Lock Company, as I supposed. 

X Q. 72. When was that transfer to the Yale Lock Company ? 

A. I have no memorandum by which I could give you the exact 
date. 

X Q. 75. As near as you remember. 

A. It was about 1860; it might be a year later; I think not 
before. I think it was later than that. 

X Q. 74. Do you remember who you dealt with on behalf of the 
company ? 

A. I never heard the man’s name, I think. Mr. Haywood made 
the trade by which the lock was finally sold to the Yale Lock Com- 
pany, I stating what I would take for my entire interest. 

X Q. 75. Was that a transfer of the patent and all interest under 
it? | : 

A. I think it was. 

X Q. 76. And that was subsequent to the sale to Mr. Haywood ? 

A. I think Mr. Haywood was interested with me at that time. A 
partial sale had been made to Mr. Haywood, and when he consulted 
with me in regard to whether we should sell it or what we should 
sell it for I told him what I would take of him, and he might do 
what he pleased with it. 

29—261 
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X Q. 77. Was that the sale in which, as you have already stated, 
you, as representing | your wife’s interest in the matter, disposed of 
the entire interest which either you or she had in the patent for 

$1,000? 
JO] A. That covered all we received for the entire interest. 

X Q. 78. And the transfer to the Yale Lock Company oc- 
curred at or about the time of the transfer by you of your interest 
to Haywood? 

A. Yes, sir; the agent was present negotiating with him at that 
time. 

X Q. 79. You have stated in your examination that you applied 
two of these locks; that was during the périod in which you re- 
tained your interest, viz., before the transfer already mentioned to 
Haywood ? 

A. Yes, sir; before that. 

X Q. 80. And those were the only two applied by you during 
that period ? 

A. The only two that I applied to any vault or safe during that 
period, 

X Q. 81. During that period did the company with which you 
were connected, which you have mentioned, apply it to any rault 
or safe ? 

A. I don’t know; I think not; if they had I should have Rrewn it. 

X Q. 82. Referring to one of those locks which was applied, as 
you state, in the Milford Bank, was the lock applied so as to shoot 
the side bolts shown in the model of your circular or only the front 
bolts (as I term them) indicated in the circular by the pointing hand 
of the figure? 

[t was a lock in construction like the one represented on the 
table, the right-hand cut without the side attachments. 

Xx Q. 83. If | correctly understood you, that .safe had upon ita 
key lock, the key to which retracted or threw either two or three 
bolts, which bolts, as well as the kev lock, were set within the fill- 
ing of the door between the outer and the inner plate of said door ; 
is th: at correct ? 

A. That is correct. 

X Q. 84. And that lock, I presume, was already on the safe when 
you applied your time lock to the back of the door ? 

A. It was. 

X Q. 85. The action of the key was to throw or retract the bolt or 
bolts which it controlled simultaneously, was it ? 

A. It was. 

302 X Q. 86. The only outward appearance being that two or 
three (as the case may have been) projecting ends were 

thrown out from the sideof the door to enter the socket in the 

jamb or withdrawn from that socket by the action of the key ” 

A. That was all that was visible. 

X Q. 87. And precisely what the mechanism or construction may 
have been by which the key controlled the bolt or bolts I presume 
you are not aware of? 
A. I did not examine. 
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X Q. 88. You remember about what were the dimensions of the 
vault in which this portable safe stood ? 

A. As near as I can recollect, its floor dimensions were about five 
by six feet, I should think. I could not tell how much room for 
the drawers and the side, but that is my impression about the size— 
perhaps eight feet in elevation. 

X Q. 89. Do you remember whose make the safe was ? 

A. I couldn’t tell now. I might recall it if I had the name. 

X Q. 90. Do you know as to its being a fire-proof safe or a burglar- 
proof safe—under which class it was ? 

A. I think it was called a fire and burglar proof safe. I think 
there was a metallic card on it. I may have another safe in my 
mind; I will not be positive. It was designed to be a fire-proof safe 
in the construction. 

X Q. 91. Did the Milford Bank ever pay you for this lock? 

A. They did. 

X Q. 92. Do you remember when they paid you? 

A. I can’t tell. It was some months after its application. 1t was 
paid by the cashier, Mr. Underwood. 

X Q. 93. Do you remember how much ? 

A. S50. 

X Q. 94. And the Holliston Bank—did the Holliston Bank pay ? 

A. The brother of the cashier was interested with me in the first 
patent—Fish & Holbrook—and that was put on by his direction, 
and, if paid for, they paid him. I received no compensation for 
that. I received pay for the Milford, and the Holliston was left 
that way. | 

X Q. 95.. Was there any other lock on the same door on which 

the time lock was placed at the Holliston Bank ? 
353 A. There was; the time lock was placed below a Lillie 
combination lock, I think. 

X Q. 96. Did that Lillie combination lock shoot its bolts into the 
socket of the jamb: of the door ? 

A. I think it did. 

X Q. 97. Did the lock that you put on do the same thing, shoot 
its bolts into the jamb of the door? 

A. I think we attached and bolted an iron plate upon the jamb 
in which holes were bored for the receiving of the bolts, as we did 
not wish to bore the jamb on the side of the vault. 

X Q. 98. Was there any bolt-work on the door thrown from the 
outside door other than the bolts of the respective locks ? 

A. I think not. 

X Q. 99. The time lock of Halliston. was on the inside door? 

A. It was. 

X Q. 100. And there was another outside door ? 

A. There was. 

X Q. 101. And a key lock on the outside door? 

A. I can’t recollect ; my impression is it was a lock in which the 
bolts were thrown forward and retracted by turning a knob after 
inserting a thin key. 

X Q. 102. Then, as I understand you, neither at the Milford Bank 
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nor at the Holliston Bank was there any separate bolt-work of the 
door thrown by a knob from the outside or otherwise, but the sole 
bolts of holding the door were the bolts of the locks, which were 
already on the door when you put your time lock on, and after you 
put your time lock on the bolts of your time lock. Is that correct ? 

A. Yes, sir. 

X Q. 103. At the Houlliston Bank was the time lock put on with 
or without the side attachment to which your attention has already 
been called in your circular in reference to the Milford Bank ? 

A. Without; a lock similar to the one placed on the Milford 
safe. 

X Q. 104. And at the Milford and the Holliston Banks the 
354 lock, if I correctly understand you, was not applied so that its 
action controlled the action of the other locks that were on 

the door. Is that correct? 

A. I have never tried one to control the action of a key lock, only 
my automatic lock. By key lock I include combination lock thus 
operated from the outside. 

X Q. 105. In stating that, in your opinion, your lock was capable 
of being applied so as to control the movements of a non-time lock, 
does the combination of the chronometric instrumentality and the 
locking bolts which are shown in the drawing of your patents and 
likewise in the circular constitute such an application as you have 
reference to? : 

A. Substantially so, varying the mechanical arrangement to 
accommodate circumstances. The automatic lock at the top and 
bottom of the door, in the circular, would require a different mechan- 
ical arrangement from the application directly to a key lock in its 
connection. In the automatic lock it was necessary only to release 
the lock for automatic action. In a combination lock it would be 
necessary to release the bolt so that it might be unlocked by outside 
action. 

X Q. 106. Is your automatic lock, in your opinion, adapted to the 
instance you have last mentioned, to wit, that of releasing a bolt 
which afterwards required to be moved into its unlocked position 
by outside action ? 

A. I think it was adapted both to fasten and release that bolt, fast- 
ening it when the combination lock was locked or the bolt was 
thrown forward, releasing the obstruction when the time released 
the automatic lock. 

X Q. 107. Can you suggesi, by reference to the drawings of the 


patent or otherwise, any way in which it would, in your opinion, 


be feasible to apply your lock so as |. accomplish that result, to wit, 
the result of releasing or retaining the bolt of a separate key or com- 
bination lock ? 

A. I will explain by using the drawings, figures 1 and 2, of the 
patent of Holbrook & Fish. Supposing the lock to be placed upon 
the door as shown here, the figure 2 above the lock or below—a 


combination or kev loek placed above the time loeck—so that the rear 


of the bolt in the key or combination lock, when locked, would take 
the position which it holds in the cut; then to set the automatic lock 


‘ 
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so as to fasten the bolt when locked, they would compress the 
355 locking spring J, throwing the bolt back to the staple and 

throwing back with the key the other bolt in that position. 
When the key lock was locked and the bolt thrown forward the 
Jocking spring J’ would expand, throwing the bolt I’ in its present 
position, which would be immediately in the rear of the bolt thrown 
forward. The adjustment would need to be made before closing the 
door and locking the key lock. Whenever the key lock was locked 
after the adjustment, while the time-work was in operation, the bolt 
would take its position in the rear, just as the bolts of the automatic 
lock pass into their sockets on closing the door. 

X Q. 108. When the bolts to which you have last referred, and 
which are thrown directly by the action of the springs released by 
the time inovement, are thrown into the locked position, do they 
then throw the side bolt I’ in the locked position ? 

A. They are entirely disconneeted—that is, separate action ; two 
separate sets of springs need to be compressed by the hand. In the 
side attachment the springs are independent, operating that attach- 
ment itself. 

X Q. 109. Is the ordinary operation of the lock shown at figures 
l and 2 this: The bolts I I being thrust back and the door closed, 
the action of closing the door by snubbing the ends of those bolts 
releases them, and as soon as the door is closed they fly forward into 
the locked position, and so doing they communicate their motion 
through the part N N to the side bolt I’, which is then thrown also 
into the locked position; is that right? 

A. Not at all. The setting of the bolts in Fig. 1 and locking 
them would have no effect upon bolts in Fig. 2, unless they were 
adjusted separately and the lever adjusted in position first. The 
locking and unlocking of the automatic lock, Fig. 1, unless the side 
adjustment was adjusted by compressing the springs, would bave no 
effect upon the side adjustment; would not operate it — all unless 
adjusted to operate it. 

X Q. 110. If the side bolt were adjusted by its springs, so that 
when the door was closed it was intended to be in the locked posi- 
tion, would it on closing the door so move it into the locked position ; 
and through what instrumentalities would the motion be communi- 
cated to it to throw it into the locked position ? 

306 A. In adjusting the side bolt we would first throw forward 

the locking bolts of the main automatie lock, which would 
move bar M forward so as to release it entirely from lever N ; then, 
by compressing the unlocking spring of the side bolt, the frame 
would be thrown forward, so that the end of lever N would be placed 
in the rear of it, standing perpendicularly in the rear of the frame— 
side bolt. The locking and unlocking of the automatic bolts in the 
main lock would have no connection with it, as M is released from 
it, standing entirely detached from N. The action of M has no con- 
nection with it until released by the time-work. On closing the 
door to adjust the'main lock the two bolts I I are thrown back and 
retained in position by latches, which, I think, are not shown here; 
they are shown in the other patent—little pins which press down 
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and retain the bolts; they are shown on the circular. (The witness 

now refers to the patent of A. Holbrook.) In patent A. Holbrook, 

Fig. 5, is a section of plate 2 showing a section of this spring and 

retaining bolt, and also of the lock bolt. To lock—adjust—the main 

lock for closing the door we press back the locking bolts, causing 

the connecting rods to pass through the frame M and retain them 

by the pins referred to in Fig. 5 until closing the door. On closing 

the door the bolts standing a little forward of the lock strike the 

jamb sufficient to cause a slight reaction, which releases the retain- 

ing spring described, as shown in No. 5, permitting the bolts to fly 

forward, moving the connecting rods through the frame bolt M to i 

their place in the door. It would then remain in that position, as 

shown by the dark lines in plates 1 and 2 of Holbrook & Fish pat- 

ent, until released by the clock-work, when the expanding of the 

unlocking bolt “ F” would throw the frame into the position indi- 

“ated by the red lines, thus in its return striking the end of lever N, 

throwing it back and the other end forward, releasing the unlocking 

spring of the side bolt, which would release the frame, which would 

be thrown downward by the unlocking spring on the connecting 

rod, carrying the bolt I with it. ; 
X Q. 111. It is essential, is it not, for the purpose of closing the 

door that the bolt I’ should be in the unlocked position when the 

door is closed ? 


357 A. Yes, sir; in the unlocked position, with the locking 


spring compressed. 

X Q. 112. As shown in this drawing (referring to the drawing of 
the Holbrook & Fish patent), please explain how bolt I’ gets into 
the locked position after the door is closed. 

A It would be necessary to compress locking spring J’ by throw- 
ing bolt I’ back in its unlocked position, and throwing the bolt of 
the key or combination lock before it to retain it there—that is, first 
throwing the bolt of the key lock forward and then backward in the 
unlocked position—it would retain I until the key lock had pro- 
tracted its bolt, when this would retain the locked position directly 
in rear of the key-bolt. I use the term bolt as connected with a 
non-time lock. 

X Q. 118. I mean as the lock appears here, without the bolt of 
any other key lock being saown,and assuming bolt I’ to be intended 
to work as shown in the circular, Holbrook Ex. No. 1, where it 
plays into the upper jamb of the door, by what means, in that case, 
would bolt I’ be kept thrust back for the purpose of shutting the 
door, and how would it get into the locked position as appears on 
the circular after the door was closed ? 

A. The bolt as shown on the circular at the bottom and top of 
the door, connected by a connecting rod with the lock, is prolonged 
by the connecting rod. The bolt when thrown back to close the 
door is retained by a retaining pin acted upon by a spiral spring, 
the same as the bolts of the lock precisely, and locks in precisely the 
same manner as the bolts in the main lock. In other words, there 
are three automatic locks shown in the circular—one at the top, 


RERKSHIRE N. B. ET AL. VS. YALE LOCK M. CO. ET AL. 951 


one at the bottom of the door, and one at the side; all three are in 
combination with the time-work and operated substantially alike. 
X Q. 114. I read you the following extract from the specification 


of the Holbrook & Fish patent—I read from the last page of the 


original patent: 

“ But in this position it will be perceived that the door cannot 

be closed because of the projection of the lock bolts I over the jamb 

of the door. To obviate this difficulty the lock bolts I are 
358 so arranged as that they can be pressed back a sufficient dis- 

tance by sliding through the mortise of the arms N of the 
frame bolt G to permit the curved spring catch Q to be hooked over 
the stationary stud K, whereby the bolts are retained in that posi- 
tion, as shown in red lines, Fig. 3, the beveled part ‘X’ alone 
projecting through the lock plate Z’, by which arrangement the door 
can be closed and locked, as the act of closing the door forces back 
the lock bolts slightly further, which releases the spring catch from 
the stud.” 

Is the method described in the passage I have just read to you 
the only method shown in this Holbrook & Fish patent by which 
the lock belts I I are pressed back in order to close the door, and 
then released in order to take their place in the locked position, 
and, by reference to the letters of the drawing and specification, is 
that method also the one shown in this patent as applicable to the 
side bolt I’ ? 

A. It is the only method in regard to the main lock, and the 
method. It applies to the side bolt in all respects, I think, except 
the catch-retaining spring, which is not needed in the side bolt, as 
the lock bolt being first thrown forward in the locked position with 
the lock in which it is connected, the combination lock, it is com- 
pressed with the hand and thrown back, when the bolt of the non- 
time lock is thrown in an unlocked position covering N and retain- 
ing it with spring J compressed, when the non-time lock bolt is 
projected after closing the door I by the reaction of spring J—takes 
its locked position in the rear of it. 

X Q. 115. If the side bolt were intended to be used as shown in 
the circular, shooting in the jamb of the door, then the spring catch 
would be necessary, wouldn't it ? 

A. It would—that is, the spring catch Q hooking over the sta- 
tionary stud K, or as described in Fig. 5 of the other patent. 

X Q. 116. The construction shown in your patent is such that 
if by any means the main bolt was released after the door was 
closed it would then, through M, release the bolt I’? 

A. If it was released by the time-work and unlocked it would 

unlock I’, all acting together. By “all” I mean all bolts. 
ood X Q.117. Did you ever hear of a lock which you have 
mentioned as applied to the Holliston Bank having been 
released before the appointed hour by jarring with a mallet—pound- 
ing with a mallet on the outside of the door? 
A. I never heard of it. 
X Q. 118. Would it be impracticable, in your opinion, to jar the 
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parts so out of connection by the means I have stated that the bolts 
would not be released ? 

A. It must be sufficient to break the time-work. The lock would 
stand all the shock and jar. The time-work might fail from its more 
delicate construction if the door was thin and light. 

X Q. 119. The lock which you mentioned as having been carried 
by you in a wagon, was it fastened onto any safe or model at that 
time? 

A. No, sir; I carried it from mv office home. 

X (. 120. How long a distaiice ? 

A. Three-quarters of a mile. 

X Q. 121. Did you carry it in your lap? 

A. On the bottom of a horse-ear. 

X Q. 122. In a valise ? 

A. No, sir; loose in the car, as you would lay a stone in the 
car. 

X Q. 123. Have you ever actually tried the experiment of apply- 
ing your lock so that the side bolt I’ referred to in previous questions 
should, as you have supposed, play in the rear of the bolt of a key 
lock ? 

A. I have had no opportunity to do it on a bank lock. 

X Q. 124. Have you ever tried it at all experimentally ? 

A. No, sir; I think not. I have explained the method of appli- 
cation, but never put it to use, I think. 

X Q. 125. In your lock as shown in your patent, and as it was 
constructed, if a direct pressure were brought to bear upon the pro- 
jecting faces of bolts when they were thrown into the locked posi- 
tion, would that pressure force them back ? 

A. It would force the bolt back by forcing back the guide rod 
through the spring, but would not affect the frame only by the press- 
ure of the locking spring—to the amount of the pressure of the 
locking spring. 

X Q. 126. Is that true of the side bolt I’ also ? 
360 A. That would have no direct connection with the clock- 
work, as it would all be taken upon the frame G. The press- 
sure would be on the frame bolt G, and from that communicated 
to the pivoted lever N, and be received entirely upon the pivot, and 
could not reach the clock-work. | 

X Q. 127. Would it foree back bolt I’? 

A. A pressure upon the end of bolt I’ would force it back by 
compressing the locking spring. It would force it back by com- 
pressing the locking spring, but would not affect the frame. I will 
explain that further. Any pressure brought to bear upon the end 
of either bolt I sufficient to compress its locking spring would throw 
it back from its locked position as long as that pressure or impedi- 
ment remained, but would not act in any sense directly upon 
the clock-work ; could not act directly upon the time-work. 
All pressure which was communicated to the jointed levers would 
cause an action from the time-work and be taken upon the adjust- 
able stud at the side of the lock. 

X Q. 128. But if, after the bolts had been pressed back, the door 
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was then open, they would not then oppose any obstacle to the 
opening of the door? 

A. They would not if held back. The moment the compressing 
power or obstruction was released the locking spring wouid throw 
them into their former position. 

X Q. 129. In your opinion can‘there be a lock without a key or 
the equivalent for a key, and how would you distinguish a lock 
from a bolt as a fastening for a door? 

A. To the first part of that question | would answer I[ think there 
may be a lock without a key or its equivalent for outside operation 
that must have a substitute by which the locking power is released. 
I should regard that asa bolt by which, by some lever or power ap- 
plied by the hand of an individual, it was thrown into a fastened 
position after closing the door. A bolt could neither be locked nor 
unlocked from the inside of the door; I mean if placed upon the 
inside of the door and the door closed. <A lock may be a bolt or 
any device which fastens the door, and at the same time gives the 
man who has charge of it the power to lock and unlock it. 

X Q. 180. Do you think that the side bolts shown in the circular 

can properly be termed locks or parts of locks without in- 
361 cluding in the lock of which they form a part the instru- 

mentalities controlied by the time movements, the operation 
of which is to effect the automatic unlocking of the whole door ? 

A. A simple bolt itself may be a part of any lock, but the bolt 
itself does not constitute a lock alone. The bolts of the top and 
bottom of the door, by having a locking spring by which they would 
lock the door on closing, it become thereby locked. They lock the 
door by the power applied before closing the door. They lock it 
under the control of the operator. 

X Q. 131. But ought not the instrumentality by which they are 
withdrawn into the unlocked position be as much included as one 
of the parts going to form a lock as the instrumentality by means 
of which they are thrown into the locked position for fastening the 
door? 

A. The instrumentality by which a bolt is thrown into an un- 
locked position may bea key. The key, as an instrumentality for 
unlocking and locking, is no part of the lock. 

X Q. 132. But is there not, in your opinion, a difference between 
a separate key and a combination of instrumentalities working au- 
tomatically on the inside to withdraw the bolt? For example, are 
not all the works included in the case, as shown in the right-hand 
figure of your circular, properly termed, in your opinion, ordinary 
parts of the general instrumentality shown in that cut, and which, 
I observe by the language of the circular, is there generally termed 
an automatic lock ? 

A. I regard those parts as connection the same as the key becomes 
the connection of the man outside the vault and the lock within by 
which he unlocks the bolt. The unlocking power is not the man 
outside, but the time-work within. That which connects the time- 
work with the lock is the connecting power by which it operates, as 
the key is the connecting power between the man and the lock when 
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he opens with the key. I wish to correct that by. saying by which 
he unlocks the bolt of a non-time lock. 

X Q. 133. What do you understand by a train bolt? 

A. My understanding is several bolts thrown backward and for- 
ward together by the same power into sockets called the door being 
connected by a bar or frame by which they all operate in con- 

cert. 
362 X Q. 134. Therefore by train bolt you would include both 
the separate bolt-work of the door thrown by the handle from 
the outside or lock bolts thrown automatically or by a key if said 
lock bolts were fastened into a frame in the manner which you have 
described. Is that correct? 

A. If they were so connected together as to be thrown backward 
and forward all at the same time and by the same application of 
power as one frame. 

X Q. 135. At the time when you exhibited this lock at the vari- 
ous places mentioned in your direct examination did you so ex- 
hibit it for purposes of sale ? 

A. I did so for the purpose of introduction; not for sale of patent, 
but for introducing the lock—for the sale of the locks. 

X Q. 136. I believe you stated that you had had an interview 
with Mr. Keating, here present, upon the subject of your invention 
and its history ? 

A. Yes, sir. He called upon me at my residence, in New Hamp- 
shire. 

X Q. 187. When was that? 

A. | have no means of fixing the precise time. It was between 
1874 and the fall of 1876, but I couldn’t fix the precise time. I 
think it was one year previous to my leaving New Hampshire or 
about one year previous. I left in the fall of 1876. 

X Q. 138. Was that before or after the person assuming to repre- 
sent the Boston Herald communicated with you ? 

A. It was after. 

X Q. 159. Tow long were those two events apart ? 3 

A. I couldn’t say. I have memoranda by which I could fix 
them. 

X Q. 140. To the best of your recollection, if you have any. 

A. My impression is that the first was during the year 1874 or’5, 
but I cannot be positive. It was, I think, either in 1874 or early 
in 1876—the summer of 1876—in the spring. It was between 1874 
and the fall of 1876 ail of those interviews and communications to 
which I referred occurred. 

X Q. 141. Did the parties to these interviews and communica- 
tions inform you what was the purpose they desired the informa- 

tion for? 
363 A. The first did not, the man who left the communication 
for me; all the purpose he stated was that which I stated pre- 
viously—that was a publication in the Herald. I think the com- 
munication I received was mainly in regard to papers of which they 
became informed when I visited the oftice in Boston; there it was 
stuted to me that they were manufacturing time locks; that others 


ate PO amy 


BERKSHIRE N. B. ET AL. VS. YALE LOCK M. OO. ET AL. 235 


had patents of chronometric locks; they named several, and that 
there was a prospect of litigation under the patents, and they wished 
to know if I was willing to give them any facts in my possession. I 
stated that I was, as I had no interest in chronometric locks at the 
present time at all. My patent had expired. 

X Q. 142. Do you remember whether or not they told you that 
Mr. Sargent was one of those who had patents for time locks? 

A. I think they did. I saw a lock which I think they named 
Sargent as one of the patentees. | 

X Q. 148. Have you ever been shown or have you ever seen either 
of the two patents of Sargent that are involved in this case’? 

A. I had seen in regard to the patents, circulars representing the 
cut of a lock, and I think I saw one called the Sargent lock at the 
new bank at Milford, in Massachusetts. I cannot say whose con- 
struction the locks shown to me at the office were; they were in 
boxes—boxed up. I saw none out of the boxes. 

X Q. 144. In respect to these inquiries did you tell Mr. Keating 
substantially what you here testify to-day ? 

A. So far as his questions would call for it. You have asked 
questions to-day that did not come before us—that is, as regards the 
application of my locks, how far I had applied it. I think I stated 
distinctly both of those cases, and referred him to some others where 
I had heard it had been applied, as, one, the bank at Hudson, N.Y. 
I don’t know of my positive knowledge, but I referred him to Samuel 
A. Haywood for information. 

X Q. 145. Did Mr. Keating inform you in substance that he rep- 
resented the Yale Co.; that they had been engaged in a long litiga- 

tion with Mr. Sargent on his time-lock patents, and after hear- 
364 ing what you had to say and obtaining all the information 

that you could give he said that none of that information 
would do them any good in trying to beat Sargent’s patent, and that 
therefore he should not trouble you, or words to that effect? 

A. Nothing of the kind. 

X Q. 146. Did he at any time state to you that he made the in- 
quiries with a view of obtaining your testimony ? 

A. He said that they might want my testimony, and might want 
copies of some of my papers; if so, I would hear from them again, 
and I did hear from them several communications. 

X Q. 147. Were you ever requested to testify by them ? 

A. No, sir; I furnished them with copies of papers. They hold 
now one of the original circulars of which this in court isacopy. I 
have never recalled any papers which they asked for. 

X Q. 148. Did you ever observe how thick the safe door was on 
which vour time lock was placed at Milford? 

A. Yes, sir; I applied the lock With the assistance of my machinist 
to the door, and I should say it was about, as near as I can remem- 
ber, three. or four inches thick—the fire-proof safe inside the Milford 
Bank. 

X Q. 149. Do you know what the filling was in that safe? 

A. It was constructed with an outside plate of iron and inside. 
plate filled in with some kind of composition which was porous, soft. 


236 YALE L. M. CO. ET AL. VS. BERKSHIRE N. B. ET AL. AND 


X Q. 150. Do you know about what was the thickness of the front 
and back plates? 

A. I had no occasion of testing the thickness of the front plate. 
The back plate, I should judge, was three-eighths of an inch thick ; 
it was sufficient, I found, to hold a bolt of good thread; it would 
form a good thread for holding a bolt—I should judge at least three- 
eighths of an inch thick. 

X Q. 151. Did you fasten that on by screws? 

A. I did. I think there Were six screws. 

X Q. 152. How did vou drill the holes for the screws ? 

A. They were drilled with a.common steel drill. The work 
done within the vault in the Milford Bank. 

X Q. 153. There was no difficulty about the drilling? 
060 A. No, sir; those were what would be called iron plates. 
X Q. 154. The filling you say was porous? 

A. It was soft. I couldn’t say as to its porosity—thal is, as we 
made the hole through I found that the filling would crumble with 
compression. 3 

X Q. 155. About how thick was the door at Holliston ? 

A. That was a thin door, I should eall it, formed of three sheets— 
the inside of soft iron; back of that was a hard sheet, which effect- 
ively resisted the drill, whether chilled iron or hardened steel; I 
think they called it chilled iron; could make no impression on it 
with a drill—could make no further than the centre. The hole, I 
think, was less than an inch in thickness—three plates bolted to- 
gether. There was a hard plate between the two soft, or at least the 
back plate was. What the front plate was I had no occasion to test. 
[ understood it to be three plates. There was at least a soft plate 
on the back and a hard plate in front of it. 

X Q. 156. About what were the dimensions of that door? 

A. I should say it was about the size of an ordinary vault door 
of those times—less perhaps than three feet wide, six feet high 
about three feet wide, six feet high. It is about twenty years ago 
since | hi: 9 seen it. 


X Q. . Did you ever hear of that door havi ing been locked and 
not ope ning at the proper time ° 
A. No. sir. 


X Q. 158. How long was that lock on there, to your knowledge— 
on o Holliston Bank ? 

[ left that in custody of Mr. Brewer and his brother. I put it 
on ‘<a David Brewer, his brother being the cashier the we—pat it on 
at his request and left it. 

X Q. 159. Did you ever see it after 1t was put on? 

A. I saw it once; couldn't state how long after. It might have 
been no more than two or three weeks after it was put on. I don’t 
know that | have seen the lock positively since that time. I called 
to inquire in regard to it of Luther Claflin, who was the president 
of the bank. 

X Q. 160. When was that? 

A. That was at the time I speak of seeing the lock. 
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X Q. 161. You have never seen it on the door since that 
366 last call, which took place some weeks after you originally 
put it on? 

A. Couldn’t say how long; it might be months. I have not seen 
it since that time, to my knowledge. 

X Q. 162. Do you know whether or not it was retained on the 
door? 

A. Ido not. I never heard of its removal. 

X Q. 163. Was ‘not this McPherson that you mentioned an agent 
or representative of the New Britain Lock Company ? 

A. It was never stated to me who he did represent. 

X Q. 164. The place that you went to where you found them en- 
gaged in the manufacture of time locks, was not that the agency of 
the New Britain Lock Company ? 

A. Couldn’t say that I remember the name. I remember they 
asked me where I got my time lock made. I told them at Forrest- 
ville, Connecticut, Beach & Hubble. One of them said “ That’s the 
man,” but what it referred to 1 couldn’t say—whether they had 
locks made there or not. They were talking then about the con- 
struction of time-work for locks—two or three men in the office at 
the time. 

X Q. 165. You personally had no communication with Mr. Sar- 
gent or anybody that represented Sargent, to your knowledge ? 

A. Not to my knowledge. McPherson might have been repre- 
senting Mr. Sargent, so far as I know, or any one else. 

X @. 166. You had no reason to think he represented Mr. Sargent 
more than anybody else ? , 

A. No, sir; I never supposed it to be the fact. 

X Q. 167. Have you ever met Mr. Sargent before to-day ? 

A. I think not; not to know him; no, sir. 


Redirect examination by Mr. LoGan: 


R. Q. 168. Look at the Holbrook & Fish patent and state whether 
the frame G moves upon the expansion and contraction of the 
spring, leaving the cylinder or rod stationary. 

A. It does. That rod is stationary and is a guide to the 

frame. ? 
367 R. Q. 169. Then when you were explaining the capacity of 
your device to be so applied as to control the opérations of 
non-time locks and when referred to the frame sliding back and 
forward you meant the frame G, operating as you have just stated, 
didn’t you? 

A. The frame G, sliding upon the guide rod F. 

R. Q. 170. And moved by the unlocking spring? 

A. Yes, sir. 

R. Q. 171. In the instances put to you by counsel, where the end 
of the bolt I’ comes in contact with the jamb of the door the pressure 
is received and taken by that locking spring J’, is it not? 

A. It is communicated by the spring to the frame and received 
upon pivot lever N. That is true of the side bolt. 
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R. Q. 172. Is it not because the pressure is thus taken and received 
by this pivot stud of the lever N that none of the pressure can pos- 
sibly be communicated to the time mechanism ? 

A. It cannot he communicated further than the pivot of lever N. 

R. Q. 173. (Repeated.) 
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A. It 1s. 
R. Q. 174. When you were explaining to the public the capacity 
of your device to be so adapted as to control non-time locks had you 


any doubt in your own mind, from your practical knowledge of the 
machine, of the truth of your statements? 


(Objected to as immaterial.) 


A. [had none. I have not now. 

R. Q. 175. And in the explanations you have made to counsel of 
its adaptability in the various cases supposed by him have you any 
doubt whatever as to the operation of the machine as stated by you 
lif response to his questions? 


(Same objection.) 


A. Ihave none. I understood, I think, his questions and I gave 
true answers. ; 

R. Q. 176. You have stated that you have been in the ministry 
for thirteen years? 

A. Yes, sir. I was licensed October 17th, 1865. 

R. Q. 177. You have stated that you have been in the 

368 &369 ministry about thirteen years. During all that time have 

you had occasion to give your attention to the arts and 

sciences and particularly to the progress of the invention concerning 
time locks. | 

A. I have given no attention to it. I knew nothing in regard to 
them until the matter was brought up to me by these communications, 
and even my own model which I have was left at the last place in 
Massachusetts where I lived, and I sent for it after receiving com- 
munications from Boston. 

R. Q. 178. Then, aside from the merits of your own invention, 
which you profess to understand, do you make any pretension now 
to be a mechanical expert? 

A. I do not and never did. 


(Signed) A. HOLBROOK. 


O70 (d) Deposition of Alvin G. Underwood. 


Parties met, by consent, at the office of Doane & Folger, stenog- 
raphers, No. 12 Pemberton Square, Boston. Present for complainant, 
James Sargent, in person; for respondent, Thomas A. Logan. 

By further consent of the parties the testimony of the witnesses. 
was taken stenographically, the translation to be used for the 
original. 
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Atvin G. UNDERWOOD called and sworn. 


Direct examination by Mr. Logan: 


Q. 1. State your name, age, residence, and occupation. 

A. My name is Alvin G. Underwood ; residence, Milford, Massa- 
chusetts; my age is seventy (70) last April; at present I am not in 
any business. 

(). 2. Were you formally [formerly] connected with the bank in 
Milford, Massachusetts; if so, in what capacity and for how long? 

A. I was cashier of the Milford Bank from 1857 to 1874; during 

that time it was a State institution. 
o7 Q. 3. During your connection with that bank was there 
ever one of the Holbrook time locks in use there? 

A. There was. 

Q. 4. Who put it on? 

A. Mr. Holbrook and his machinist. 

Q. 5. How long did it continue to be used in that bank? 

A. By looking recently, I find that it was used there about eight 
(S) years. I thought before that it was used for ten (10). 

(). 6. On what was it used ? 

A. It was used on a safe—on a fire-proof safe instead of the regu- 
lar vault—of the large vault. 

Q. 7. Was there any other fastening of this character upon this 
inside fire-proof safe ? 

A. Yes, sir; there was an original lock of the safe on there with 
this. 

Q. 8. During the time that it was in use on your bank how did 
it perform its duty? 

A. It had always worked satisfactorily; always opened at the 
time we said it would. 

Q. 9. Did you ever have occasion to find fault with it for inca- 
pacity ? 

A. Never. 

Q. 10. Did it ever fail to open at the appointed time? 

A. No, sir; never. 

Q. 11. What did you usually keep in this chest on which the lock 
was placed ? 

A. We kept our notes, comprising our loan notes, all our monies 
and other valuable papers. 

Q. 12. Who had charge of it—that is to say, who had the folks 
appointed for its operation ? 

A. I did, most of the time; I and my assistants. 

Q. 18. Do you know what has become of that lock ? 

A. We exchanged it with Mr. Squires. 

(. 14. Do you know who Mr. Squires is? 

A. I knew him by sight at that time. Mr. Squires sold us a steel 
chest with another lock on it and we exchanged this for it. 

Q. 15. Who was Mr. Squires representing at that time? 

A. Well, as far as we knew, he was representing only him- 

372 ~—s self at the time. On the safe that he furnished there was a 
little brass card, “ Manufactured by Squires, of Boston.” 
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(. 16. Did he substitute another “ time lock” for this? 

A. No, sir; not a “ time lock,” but a “ key lock.” 

Q. 17. Do you know what has become of the safe on which this 
time lock was? 

A. It was then in Milford, in one of the merchant’s 

Q. 18. Did you apply any tests to see how far the lock would 
withstand violence ? 

A. No, sir; I don’t know that we did. 

Q. 19. During the whole time that it was in your bank did it re- 
ceive such usage as a time lock ordinarily would receive in any 
other bank ? 

A. Yes, sir. I don’t know anything to the contrary. We were 
not very careful about it. We would slam the door to pretty hard 
and never spring it. 

(. 20. And you say it never failed to give satisfaction ? 

A. No, sir. 


Cross-examined by Mr. SARGENT: 


X Q. 21. Was the safe in which that “ time lock ” was a “ fire” or 
a “ burglar-proof” safe? 

A. It was not; it wasa fire-proof safe. 

X Q. 22. Then there was no chest? 

A. No, sir; the old-fashioned filled safe. 

X Q. 23. Was the “time lock ” on the back side of the filling? 

A. Yes, sir; outside of the filling. 

X Q. 24. On the outside of the filling, inside of the safe ? 

A. Yes, sir. 

X Q. 25. That would be four or five inches from the other key 
lock, would it not, the thickness of the filling ? 

A. Well, I should judge, four inches; perhaps more. 

X Q. 26. Did that “ time lock ” throw its own bolt into the jamb 
of the safe? 

A. Yes, sir; by shutting the door we shoved the locks in and 
caught them by aspring; then by shutting the door the ends of 
those bolts came against a little iron there, and that released the 

spring and it would play up. 
O79 X Q. 27. Then this time lock had nothing to do with the 
bolt which the key threw—independent of them? 

A. No, sir. 

X Q. 28. Have they a time lock on that bank to-day ? 

A. Yes, sir; there is one there. 

X Q. 29. Did you know who sold that “ time lock?” 

A. I understood that Mr. Sargent. 

X Q. 30. How many years was it from the time that the other “ time 
lock” was taken off till this time lock which was in there was 
put on? 

A. I cannot tell exactly. 

X Q. 31. Well, as near as you can ? 

A. I think that has been on about two years; a little more, per- 
haps; not three years, I don’t think. 
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X Q. 32. How many years was it from the time that the other 
time lock was taken off before vou got this new time lock ? 

A. About ten years. 

X Q. 33. Was your vault door any more burglar-proof than your 
old fire-proof safe? Did you consider the vault burglar- proof ? 

A. At the new building we did, 

X Q. 34. At the time the Holbrook time lock was upon your 
safe? 

A. No, sir—well, we thought it was, but it was not. 

X Q. 35. You didn’t consider a fire-proof safe any security ? 

A. No, sir. I understand you mean the safe itself ? 

X Q. 36. The safe itself. 

A. It was not much burglar-proof. 

X Q. 37. Was the vault stronger than the safe ? 

A. Yes, sir. 

X Q. 38. Why did you have this time lock put onto the weaker 
safe, which could be easily opened if a burglar should get through 
your vault, instead of the strong vault, which would be sustained 
by the time lock ? 

A. In the first place, if I recollect right, it was the lock that was 
put on by Mr. Holbrook. He didn’t know how it would work, and 
we didn’t know how it would work. 

X Q. 59. You put it on as an experiment? 

A. Yes, sir; that is it. I know he felt a good deal of anxiety 

when we first locked it to see how it would open. 
374 ~X Q. 40. Then, some ten years that you didn’t have the 
time lock, between the time you first put the time lock on till 
the present iock was put on, why did you not think it best to have 
the time lock put on before these ten years? 

A. Well, Mr. Squires told us, and we believed a good deal that he 
said, that this new lock was a Letter lock for the safe; you couldn’t 
get into it. 


Redirect examination by Mr. 


R. Q. 41. The outside vault was considered by you to be the best 
security obtainable in those days, was it not? 

A. It was as good as any in those days. There was two heavy 
iron doors, each with locks. 

R. Q. 42. Then you considered that if that operated on time the 
vault afforded you all the burglar-proof security which was neces- 
sary? 

A. Yes, sir. ; 

R. Q. 43. You were satisfied with it and thought they were pretty 
secure. Why did you come to have the Holbrook time lock taken 
olf ? 

A. Our directors were consulted with by Mr. Squires and he rep- 
resented, and I was with him at one time, that they could get into 
that old safe in a very little while. They ought to have a steel chest 
and he would put on a lock that was far superior to any lock that 
was going. “ Vhy,” said he, “it is the lock of the times,” and so 
31—261 
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we had it taken off. We didn’t appreciate the Holbrook lock as we 
do to-day. 

R. Q. 44. Then, if I understand you, the change was made be- 
cause Mr. Squires came there as a drummer for the lock and safe? 

A. Mr. Squires was here in Boston. He saw Mr. Hill. ‘Two or 
three of our directors were in Boston about half of the time—that 
is, they were in about three days in a week. He saw them here ; 
he didn’t come up to the bank. 

R. Q. 45. But the fact is, if I understand you correctly, that the 
change was made because Mr. Squires persuaded your directors into 
it in order to sell some of his own merchandise; is that correct? 

A. I suppose that is so. 
O70 R. Q. 46. The argument used by Mr. Squires was not that 
the Holbrook time lock was unreliable, but that the fire-proof 


chest was not burglar-proof? 
A. Yes, sir; said that they could knock it to pieces in half an ; 

hour. ; 
R. Q. 47. The argument, then, was not that the Holbrook time 

lock wouldn’t do its duty, but that the chest on which it was was 

not fitted for that state of the art. You said that you didn’t appre- ; 

ciate the Holbrook time lock then as yououghttohave. Why did i 

you say that? | 
A. Because I was satisfied very soon after we had the other lock ; 

the Holbrook was a better lock ; that it was positive security, whereas ’ 

the key lock cannot be. 


R. Q. 48. Were vou not aware of the fact that Mr. Squires is the 
agent of Mr. Sargent; is his man engaged in selling his time 
locks ? 

A. I knew he was agent; as to knowing whether he is now or 
not I don’t know; after he put it on we learned that he was agent. 
kh. Q. 49. You said that the lock was put on as an experiment ? 

A. Yes, sir. 

hk. Q. 50. It was put upon your bank for permanent use, was it 
not? 

A. If it operated well. | 

hk. Q. 51. And was to continue open to the inspection of all who 
were authorized to see it, was it not ? 

A. Yes, sir; a good many did look at it. 

R. Q. 62. It was, therefore, a public use. Do you know where the 
lock is now? 

A. Ido not. I will tell you as faras Iknow. We let Mr. Squires 
have it. He then had an office, I think, on Court square. He had 
itin his window. I saw it there several times. I used to go down, 
perhaps, once a week, and I saw it then several times, and in that 
great fire | understood it was burned. 


By Mr. SARGENT: 
R. Q. 53. Was anything paid for that Holbrook time lock ? 
A. Yes, sir. 
R. Q. 54. How much ? 
A. I wouldn’t be positive, but I think $75. 
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376 R. Q. 55. Do you know whether Mr. Squires was the agent 
of Mr. Sargent himself or whether he bought his locks and 
sold them independent of agency ? 

A. I don’t know. 

R. Q. 56. If that time lock was put upon that fire-proof safe and 
the fire-proof safe was merely a thin lining of iron, as they gener- 
ally put into fire-proof safes, can you believe it had any great 
security from a time lock being upon it against masked burglars or 
burglars attempting to open a safe, whether a time lock was on it or 
not? 

A. At that time we thought it was. There had not been so many 
bank burglars then as there is now. We thought it was additional 
security. 

R. Q. 57. Then why did you take it off? 

A. Mr. Squires said that that steel chest with that lock was greater 
security. 

R. Q. 58. One he was to furnish you ? 

A. Yes, sir. 

R. Q. 59. Then you didn’t rely upon your own judgment, but 
upon the judgment of Mr. Squires? 

A. Well, I guess they was led by him some; I had nothing to do 
with it—by directions I mean. 


The following is from A. G. Underwood, cashier of the Milford 
Bank and formerly bank commissioner : 


Miirorp Bank, Mass., MILForD, Sept. 25, 1858. 
To whom it may concern: : 

This is to certify that one of Holbrook’s improved automatic locks 
has been in constant use upon one of the doors of the vault of the 
bank for the last eight months, and has operated to our entire satis- 
faction, having invariably unlocked at the time it was set to do so, 
and in all respects operated with perfect accuracy, and we consider it a 
perfect safeguard against any outside operations, and most admirably 
adapted to the securing of bank vaults; also giving to one person 
the entire control of the contents of the vault, although others may 
be in possession of the keys and arrangements of all other locks. 


A. G. UNDERWOOD, Cashier. 


377 (e) Deposition of Samuel W. Hayward. 


Direct examination by Mr. Locan: 


Q. 1. What is your name, age, residence, and occupation ? 
A. Samuel W. Hayward; Milford, Massachusetts; am 61 years 
old; my occupation is a deputy sheriff and farmer. 

Q. 2. How long have you been engaged in your present busi- 
ness ? 

A. I have been engaged in my present business since 1849. 

Q. 3. Were you ever connected with Amos Holbrook, inventor of 
the Holbrook time lock? 
A. I was. 
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Q. 4. Did you ever have any connection with the sale of the Hol- 
brook time lock ; and, if so, when, where, and what efforts did you 
make, if any, to introduce it to the public? State fully. 

A. I think it was in 1860 I got out a circular and sent it to the 
banks of the State and most of the banks in the different States, 
especially in New England. 

Q. 5. Were you acting at the time as agent for the sale of this 
lock ? 

A. I owned the lock. I owned one-half of the lock and had an 
interest in the other half. 

Q. 6. Then you are the Mr. Hayward to whom Mr. Holbrook as- 
signed half interest in the patent and who afterwards acquired the 
whole interest and soid it to Linus Yale? 

A. I owned one-half of the patent and had a mortgage upon the 
other half, which he wished me to sell. 

Q. 7. You say that you issued a circular ? 

A. Yes, sir. 

Q. 8. Have you got any of those circulars now in your possession ? 

A. I think I have one. 

Q. 9. Do you wish to part with that or do you wish to keep it. 

A. Well, I had rather keep it. I have got it with me (exhibits). 
I mailed that to allthe banks. I had 2,000 struck off. 

Q. 10. At what fairs did you exhibit this lock? 
378 A. It was exhibited at Maine. I had aman there. I was 
not there myself. The Maine State fair and at Augusta. I 
have a diploma from there. 

(. 11. Any others? 

A. No; I didn’t exhibit it. 

Q. 12. Do you know of its being exhibited by others ? 

A. It was exhibited at the Worcester fair by Mr. Holbrook. It 
was exhibited, I think, at the Crystal Palace. That you will learn 
from him. 

Q. 13. When you exhibited it, what statement, if any, did you 
make as to its capacity for being so far in conjunction with the key 
lock as that it might control the operation of the kev lock ? 

A. Well, I don’t know as I can answer exactly. I can’t tell what 
they all were. We used to claim for it this, that we could put it on 
in conjunction with the other locks and used independent of other 
locks. I had it on exhibition at different safe-makers in New York 
and other States, Philadelphia, and St. Louis. 

Q. 14. Were you familiar with the lock while it was being used 
at the Milford Bank ? 

A. I have seen it there. 

Q. 15. Frequently ? 

A. Well, | have seen it at different times; more than once. 

Q. 16. Do you know where the safe is now upon which this lock 
was formerly placed ? 

A. I do. 

(). 17. Where? 

A. It isin Milford, at the store of Patrick Lynch. 

Q. 18. How long since you have seen it? 
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A. I have seen it within a week. 

Q. 19. Do you know what has become of that particular lock ? 

A. I don’t, only from hearsay. 

Q. 20. Do you know of the Holbrook time lock being applied in 
any other bank than the Milford Bank; if so, when and where? 

A. Well, it was on the Hudson River Bank. 1 put it on. 

@. 21. Where was that? 

A. In Hudson, New York State. 
379 . 22. There was one on the Holliston Bank, I am informed. 
First tell us all about the Hudson River Bank—when the lock 
was applied and how long it remained and how it worked. 

A. I never heard any complaint from it. I put iton. I don’t 
know but I had a letter from Mr. Scott, I think the cashier’s name 
was, stating it was working satisfactorily, a few months after it was 
put on. 

Q. 23. In what year, if you remember, was it put on ? 

A. I can’t say, only from memory, but it seems to me it was in 
1860. 

(). 24. How long did it remain on? 

A. I don’t know. I don’t know but it is on now. I know noth- 
ing about it of late. 

(. 25. Was it applied to work independently or did it control locks 
of the non-time lock ? 

A. It was worked independently of any other lock on the door 
that this wason. That is my memory about it. 

Q. 26. Was it on a fire or burglar proof safe ? 

A. It was a chilled-iron safe made by Lilly, of Troy, New York. 

(. 27. Did that safe have-a single or double door ? 

A. It had a single door; it was iron two inches and one-eighth or 
two and one-fourth inches thick. 

Q. 28. Was it what was called, in those days,a burglar-proof 
safe? 

A. It was what he (Lilly) called it. 

(). 29. Was that safe used to keep the money of the bank ? 

A. Well, I can’t say. So far as that is concerned, I suppose that 
was where they were going to keep their valuables. I know that 
Mr. Scott told me that when he got it fixed he should sleep better 
nights. He was satisfied. I think the man’s name was Scott. 

Q. 30. What I want to enquire is this: Was it a vault in which it 
was designed to keep valuables, or simply rubbish or books? What 
is your understanding ? 

A. My understanding was at the time that it was to be for their 
valuables. 

Q. 31. What bolt-works were'on the door, if any, in connection 

with that lock ? 
380 A. Two bolts, round revolving bolts; and then there were 
two others I carried with me to put at the top or bottom of 
the door: but he said he was satisfied that it was safe without. 
(). 32. Was that lock bought for the bank ? 
A. Yes, sir; Scott paid me for it. 
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Q. 33. Do you know whether it was applied before or after the 
application in the Milford Bank ? 

A. It was applied afterwards. 

Q. 34. About how long? 

A. It might have been a year, it might have been longer. It may 
have been as early as 1869, but I think it was 1860 [1870]. 

Q. 35. When you last heard from it, it was doing its duty with 
entire satisfaction, was it? 

A. Yes, sir; I never heard anything to the contrary. 

Q. 36. Now, about the Holliston Bank, when was that lock ap- 
plied ? 

A. It must have been one of the early locks—that is, before I had 
anything to do with it. 

(). 37. Have you seen that lock in use at the Holliston Bank ? | 


A. I can’t say whether I have or have not. It seems to me I did. 


I wouldn’t swear positively to it, but it seems to me I was in there 
when Brewer was in there and asked me about it, and he opened it 
and showed it to me; but I wouldn’t say positively whether I did or 
didn’t. ‘That would be my impression of it. 

Q. 38. As the party interested in the lock, did you have any com- 
plaint made to you from Holliston as to its working ? 

A. No, sir. 

Q. 39. Besides sending out these circulars, what means did you 
adopt to introduce the locks into public notice ? 

A. I put them at the different safe-makers in the country. Mr. 
Herring’s place, | had them in his show-window for years. I had 
three there at one time; and also at Valentine & Butler’s, in New 
York ; and had one in Philadelphia and one in St. Louis, where I 
think Herring had an establishment. I think that he sent them 
there. I had one in Albany and some other places. I don’t re- 

member now. 
38] (). 40. Did you ever have any interviews with Mr. Sargent, 
the complainant in this case now present, regarding this 
Holbrook time lock? 

A. I think I did. 

@. 41. When? 

A. I couldn’t tell you; four or five years ago. 

@. 42. When did it oceur ? 

A. He came to my place at Milford ; I don’t remember how long 
ago it was. 

(). 43. State the whole interview as nearly as you can recollect it; 
what was said and done. 

A. I don’t remember what was said particularly. The most im- 
portant part Tcan say to you. I sold Mr. Sargent the lock; he 
paid mie, ! 

Q. 44. What, in substance, did Mr. Sargent say was his reasons 
for buying the locks, as near as you can recollect? 

A. I can’t say, so far as that 1s concerned. He was there. He 
said he was getting up a time lock, or had got one up, and when he 
got it in operation he would send his agent around in our place. I 
saw his agent there afterwards. 
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Q. 45. About how long after he bought this lock of you, as near 
as you can recollect, was it until the agent came with one of Mr. 
Sargent’s time locks ? 

A. I can’t tell you how long. It might have been a few months; 
it may have been longer; I can’t say. 

Q. 46. What, if anything, did you say to him in that interview 
as to the capacity and usefulness of Mr. Holbrook’s time lock ? 

A. I don’t know as I can tell you; I don’t remember anything 
particular. I showed it to bim. 

Q. 47. Did you make him acquainted with the fact that that lock 
had already been in use upon the various banks you have referred to ? 

A. My impression is that I did. 1 wouldn’t say positively. 

Q. 48. Did he at that time indicate to you in what way he in- 
tended to fight the Holbrook lock when he invented his own ? 

A. I don’t know that he did at that time. It was some- 
382 thing that I was not interested in at all, and the other lock that 
I had sold already and the lock that I sold him I had a right 

to sell and did sell. 


Cross-examination by Mr. SARGENT: 


X Q. 49. Out of those several safe manufacturers which you say 
you left your time lock with did any one of them sell any of 
them ? . 

A. I can’t say. My impression is that I sold one of them to Val- 
entine & Butler and two to Mr. Herring ; I can’t say, but that would 
be my Impression. 

X Q. 50. How many can you tell of those time locks that you 
had anything to do with were actually put upon the safe and vault 
door ? 

A. I couldn’t say, sir. 

X Q. 51. How many, at the best of your knowledge, was ever put 
upon such work ? 

A. I can’t say, for this reason: I sold them and they done what- 
ever they saw fit with them. I don’t know whether yours was put 
on, and it is just the same with the others. 

X Q. 52. Iam asking you how many Holbrook locks were ever 
applied, to your knowledge. 

A. My impression is that I made thirty (30), and they are dis- 
posed of in one way or another, and that I disposed of in one way 
or another two-thirds (3) of them; perhaps eighteen (18) or twenty 
(20). Where they are or where they went to—I have not had any- 
thing to do with the management of them for years; consequently 
I don’t know. 

X Q. 53. But you seem to avade my question. I will ask you 
how many, to the best of your knowledge, that you have known 
that has been actually placed upon a safe or rault door. 

A. I don’t mean to evade your question. I cannot give you 
definitely, for this reason : I sold them to parties who took them off, 
and | supposed they were calculating to apply them. 

X Q. 54. That is not my question. I ask you how many that 
you know of are actually in use. 
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A. I know there was one on the Milford Bank. I know there 
383 was one on the Hudson River Bank. I know there was one 

on the Holliston Bank. I know there was one on the Milford 
Home National Bank. 

X Q. 55. When was that put into the Milford Home National 
Bank ? ; 

A. It was put in, I think, about the time I sold you that one. I 
cannot tell; it was three or four years ago, when the bank started. 

X Q. 56. Who purchased that lock to put on that bank ? 

A. Mr. Jennings. 

X Q. 57. Do you know who put it onto that bank ? 

A. I know by hearsay. They said somebody in Ohio. It seems 
to me it was Mr. Hall. 

X Q. 58. The defendant that is in this suit ? 

A. That is what I have been told. It is hearsay. 

X Q. 59. The time lock that you have put upon the Hudson 
Bank, you say, had two (2) bolts ? 

A. Yes, sir. 

X Q. 60. And those bolts were shot by the movement of the time 
lock behind the jamb, were they not ? 

A. Yes, sir. 

X Q. 61. That is so with all the bolts used upon the safe door? 

A. Yes, sir. 

X Q. 62. Was that a safe or a vault door? 

A. I should say it was a vault door. It may have been inside of 
a vault, for this was quite large. It may have been five (5) feet one 
way. 

X Q. 63. The two (2) extra bolts which you say you took there 
to the bank, which you say they didn’t put on, were they to be 
attached to it, to the time movement, that they should shut its bolts 
also ? 

A. Yes, sir. 

X Q. 64. Do you know how the lock was applied to the door of 
the Holliston National Bank ? 

A. Well, as for knowing, I cannot say that I do. 

X Q. 65. Have you not heard that that lock locked them ott 
once, and with a wooden mallet they jarred the door open? 

A. I never have. 

X Q. 66. How far is that bank from the place where you live ? 

A. Seven (7) miles. 
384 X Q. 67. If it had been on there any length of time don’t 
you suppose you would naturally know, living there and 
being interested in time locks? 

A. It was not at the time that I bought, I am quite sure. 

X Q. 68. Did you buy at interest in that lock, or was that made 
by some other person or party for an experiment and put on there? 

A. I don’t know. I didn’t have any interest in that lock. That 
was done before I had any interest. 

X Q. 69. You say you sent out several thousand of those circu- 
lars ? 
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A. I think I had two thousand (2,000) struck off while in Boston 
of those, of which I sent out most of them. 

X Q. 70. Did you ever get any orders directly from those circu- 
lars that you sent out ? 

A. Got one from the Hudson River Bank. 

X Q. 71. And you couldn’t tell how long that lock was on the 
bank? 

A. I couldn’t tell anything about it. I don’t know. 

X Q. 72. Have yoy not given a sworn statement that those time 
locks was never intended to be used except throwing their own 
bolts behind the jamb ? | 

A. No, sir; never gave any sworn statements anywhere before 
how, 

X Q. 73. Didn’t you give Mr. Sargent a sworn statement of the 
facts of those time locks the time he was there ? 

A. No, sir; I gave Mr. Sargent no sworn statement in any way, 
shape, or manner. 

X Q. 74. (I have got your signature to a sworn statement.) Did 
you give any writings at the time he was there in anything with 
your name attached to it? 

A. I don’t remember whether I gave him a “ bill of sale” of the 
lock I sold you or not. 

X Q. 75. Didn’t you make, in that bill of sale that you gave him, 
any statement of how many time locks you made and how they 
performed their actions in regard to the bolts? 

A. I don’t think I did. I might have given a statement of how 
many, but might not. I don’t think I did. . 

X Q. 76. If you gave any statement was it not made and sworn 

to before an officer ? 

O80 A. I don’t think I made any statement concerning these 
locks, under oath, before; that is my idea of it, Mr. Sargent. 
Redirect examination : 

R. Q. 77. When you were attempting to introduce your locks did 
you intend that this should be a permanent public use of those that 
you sold? 

A. I did. 

R. Q. 78. When you sold a lot you parted with the title and prop- 
erty in it, just as much as though you had sold a house or horse, 
and received the money for them, did you not? 

A. I suppose I did. I sold them and they paid me what they 
agreed to, which was all satisfactory, I suppose, to both parties. 

R. Q. 79. Did you ever consider or ever state that the lock was 
other than a practical operative device ? 

A. I don’t think I ever did. 

R. Q. 80. Have you been asked as to the supposed rumor to the 
effect that the lock on the Holliston Bank had been stuffed or other- 
wise deranged by pounding on the other scale of the door? From 
vour knowledge of the lock would such a result be possible under 
such circumstances ? 

A. If it was made as mine was made I don’t think it would be. 
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R. Q. 81. So far as you know, what is the capacity of the Holbrook 
time lock to resist external‘violence ? 

A. I consider it positive security against any outside violence. I 
used to claim for it that it was positive security against outside vio- 
lence, and there was nothing else in the country at that time that I 
knew of that was. 

R. Q. 82. So far as you know, what was the obstacle which pre- 
vented its general use; was it because that the lock itself was in- 
capable or was it because the necessity of its use had not then 
arisen ? 

A. Well, it was ahead of the time, to my notion. 


Recross-examination : 


R. Q. 83. When the bolts of that time lock shot behind the 

386 jamb of the door, if foree was brought upon the two ends 

could they not be sprung back so that the door could spring 
open ? 

A. Inside, if he was inside. I could shut a man inside and he 
would unlock it. Put him outside and I guess it would plague 
him. 

R. Q. 84. What held those bolts behind the jamb when shut and 
bolted; anything but the spring ? 

A. No, sir. 

Rh. Q. 85. If those bolts were very heavy and that safe was turned 
upon its back edge would not the pressure of the heavy bolts over- 
come the springs ? | 

A. I don’t think they would. 

R. Q. 86. Did you ever try it to know whether it would or not ? 

A. I setit up on end. I don’t know — you could get any press- 
ure upon it if it was inside. 7 

R. Q. 87. You could get the weight of the bolts ? 

A. The weight of the bolts wouldn’t weigh enough; I know they 
would not. You could make a spring stout enough to hold the 
weight of one-half a pound or a pound or two pounds. If they 
weighed two or three hundred it might spring them back, but you 
would have to make your spring strong enough to hold them. 

Rh. Q. 88. Do you ever make more than one size bolts? 

A. Yes, sir. 

Rh. Q. 89. How heavy was the weights of those bolts that you put 
upon the Hudson River Bank? 

A. I cannot say. They were, I should think, about an inch and 
three-eighths (13). 

R. Q. 90. About what would they weigh—all the bolts on that 
door ? 

_ A. The bolts might weigh one and a half or two pounds apiece. 

Rk. Q. 91. Those were all the bolts that held the vault door? 

A. Yes, sir. 


Questions by Mr. 


Q. 92. Have you now in your possession locks which are identical 
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in structure with those which have been heretofore applied as 
stated ? 
387 A. I have made from the same pattern two different sizes. 
Q. 93. Have you ever stood either of those locks endwise 
or edgewise ; and, if so, has the result ever been produced that the 
weight of the body would overcome the resistance of the spring and 
allow the door to open ? 

A. No, sir. 

Q. 94. Have you ever stood them so ? 

A. Yes, sir; a great many times; handled them every way, al- 
most. It is certainly impossible. 

Q. 95. In your opinion could those bolts be released from their 
hold on the jamb or vault door by any external violence short of 
that which would be sufficient to destroy the lock itself; or, in other 
words, wouldn’t the lock itself have to be destroyed before the bolts 
could be thus released ? 

A. I should think there would. There would be no doubt about 
it, and if you destroyed the lock they would let go then, but if you 
smashed the time-work it would not unlock it; it would not open 
the door nor allow the bolts to throw back. 

Q. 96. If, however, it was the case, as has just been supposed by 
Mr. Sargent, that an extraordinary weight of bolts might overcome 
an extraordinary weak spring, wouldn’t the simple remedy be to 
increase the weight of the spring to control the bolt? 

A. Yes, sir; it would. 

(). 97. Could there be any application of hand power by which 
the spring could be so shamed as to open the door unless such 
power was applied on the interior and not upon the exterior of the 
safe ? . 


A. I don’t think they could. 
Questions by Mr. SARGENT: 


(). 98. How large iron were those springs made of that held the 
bolt shot forward into its locked position ? 
A. | couldn’t tell you. I thought they were large enough to hold 
them. 
Q. 99. How long were those bolts that those springs held for- 
ward ? 
388 A. The bolts were, I should think, about three (3) or three 
and a half (34) inches long, and another iron put into them, 
screwed right into them at one end, which poortnony 1 them longer. 
Q. 100. Do you think if a safe was taken up and laid suddenly 
on its opposite side that those bolts would spring back ? 
A. No, sir. 
Q. 101. You never tried that‘upon a safe? 
A. No, sir; you might throw it from the top of that house and it 
would not jar it enough to spring it back. 
Q. 102. Not if it struck on the side? 
A. Strike it anywhere. You might throw it from the top of that 
louse and it would not stir that spring enough to let it go; you are 
mechanic enough to know that. 
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Q. 103. Iam mechanic enough to know that if a spring was be- 
hind a bolt weighing two (2) or three (3) pounds, as you represented 
them, falling upon the edge of that safe would spring the bolts 
open enough so that it would open. 


(The respondent’s counsel admits that complainant is a superior 
expert in all that pertains to lock-making, but he objects to the pre- 


ceding assertion.) 
(Signed) S. W. HAYWARD. 


389 Evidence for Complainants in Reply. 


Testimony taken on behalf of the complainants in rebuttal before 
John H. Ives, Esq., special examiner. 


New York, May 1, 1880. 


Parties meet pursuant to notice. 
Present: Counsel as before. 


Deposition of Edward S. Renwick. 


Examination of KE. S. Renwick in rebuttal on behalf of 
complainants: 


1 Q. Referring te the mode in which the time mechanism in the 
Little patent operates through the intermediate devices in dogging 
and undogging the bolt-work and the mode in which the same 
operation is performed in the defendant’s lock, certain points of 
difference in which have already been noted by you in your first 
examination and have been commented upon by Mr. Dodge, the 
defendant’s expert, please state whether or not in any of the previous 
patents referred to by Mr. Dodge you find any instances of both the 
mode of operation in the Little lock and in the defendant’s lock in 
respect to any of those differences; if so, please point out the in- 
stances you find; please first limit ‘your answer in respect to the 
movements of the dog. 

A. In the form of lock represented in the drawings of the Little 
patent the dog is held in its dogging position against the tendency 
of gravitation to move it out of that position by the bearing surface 
of a can. or concentric portion of a disc moved by the time mech- 
anism and operating through the intervention of an intermediate 
lever. A similar mode of operation to this is found in the lock 
described in the Holbrook & Fish patent No. 17150; in which case 
two pivoted pieces cailed “sides of the clasp H,” operating as dogs 
to prevent the backward movement of the lock bolt, are held in posi- 
tion against the tendency of a spring to move them out of that 
position by the concentric bearing surface of a dise called the release 
wheel D, operating through the intervention of an intermediate 

lever E, called the trip lever. When this dise turns to such 
390 a position that the release lever E is permitted to move by 
the pressure of the spring operating upon the bolt and upon 
the pivoted piece or dog, the lever moves under the pressure, the dog 
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moves out of its position under the pressure of the spring, and the 
bolt-work is released. 

In the defendant’s lock the dog is held in its raised position, so 
that it cannot drop when the effort is made to open the bolt-work 
by the action of the intermediate lever operating as a catch; and it 
is so held against the gravitating force of the weight of the dog, 
which, when the effort is made to open the bolt-work, tends to drop 
by reason of its weight. When the clock-work has reached the pre- 
determined time for releasing the dog, the intermediate lever oper- 
ating as a catch is disengaged from the dog, thus permitting it to 
drop by reason of its weight, and to release the parts upon which it 
operates. A similar mode of operation is found in the lock mech- 
anism described in the Bass patent No. 8603, in which case the 
device h i operating as a dog for the bolt e is held in its position so 
that its butt cannot drop when the effort is made to open the bolt- 
work by the operation of the catch m, and is so held against the 
gravitating force of the weight of the dog, which tends to drop at its 
butt and rise at its point to release the bolt. When the clock-work 
has reached the predetermined time for releasing, the device h @ 
operating as a dog, the catch m is released from the dog, thus per- 
mitting it to drop by reason of its weight, and to release the part 
upon which it operates. 

2 Q. Please state whether among the same patents you find any 
instances of the use of cams like the cam arms forming part of the 
adjustable devices in the defendant's lock, as well as cams like the 
cam dises forming part of the adjustable deyices in the Little lock. 

A. 1 do; thus in the patent to Taylor, No. 61961, I find an in- 
stance of adjustable arms operated by clock-work and constituting 
adjustable devices for effecting certain operations at times prede- 
termined by the operator. Those adjustable arms are similar in 
their mode of operation to those connected with the clock-work 

of defendant’s lock. 
391 In the Herzberg patent No. 125,679 I find an instance of 

two adjustable devices connected together so as to constitute 
a species of compound cam and operated by clock-work for the pur- 
pose of effecting certain operations at times predetermined by the 
operator. ‘The said two adjustable devices so connected together cor- 
respond with those described and represented in the form of mech- 
anism represented in the drawings of the Little reissue. The work 
accomplished in the case of the Herzberg mechanism is the opening 
and closing of a gas-cock. An instance of the use of two adjustable 
pins operating in a manner analogous to the points of the two ad- 
justable arms of the defendant’s lock for the purpose of opening and 
closing a gas-cock and earried by clock mechanism is represented in 
Fig. 2 of Respondent’s Exhibit “ Illuminating Clock No, 2.” 

3 Q. Please look at the Derby patent of Nov. 2nd, 1858, No. 21947, 
herewith shown you and referred to by Mr. Dodge at pages 65 and 
following of the defendant’s printed record, and state whether vou 
tind therein the combination of devices of the claim of the Little 
reissue and state your reasons. } 

A. I have frequently and carefully examined the Derby patent 


tne te eatin Ta at 


a ea tates 
NE MRSC 


et te TS IE He SSR SO Sa Ae ane 


om sag 
. ss “ ‘ +, ging 
, Sie See eee ee Se ees 
: 


ee red ee _ 


le i 5 MARCI a eg per 


ee 


i: th Ee GS Nia DS: ie CA Ss A a 05 iM He ge: 


254 YALE L. M. CO. ET AL. VS. BERKSHIRE N. B. ET AL. AND 


referred to in the question, and I do not find therein the combina- 
tion of devices recited in the 1st claim of the Little reissue, for the 
following reasons: That combination, as I understand the Little 
reissue, requires, among other things, for its existence two adjustable 
devices, which, as described in the said Little reissue, may be ad- 
justed relatively to the time movement or mechanism and relatively 
to each other, so that the times for both automatically dogging and 
releasing the bolt-work can be varied or predetermined by the oper- 
ator, and that the time of dogging automatically can be varied with- 
out varying the time of automatically releasing the bolt-work, and 
that the time of automatically releasing the bolt-work can be varied 
without varying the time of automatically dogging the bolt-work. 
Now, I find that the Derby patent describes various devices which 

correspond substantially with some of those described in the 
092 ~=Little reissue, but there is no representation, description, or 

suggestion in the Derby patent of any adjustable device what- 
ever for automatically dogging the bolt-work at a predetermined 
time. On the contrary, in the mechanism of the Derby patent the 
bolt-work is dogged the instant it is shot or moved into the position 
for securing the door by the operator, and the clock-work has no 
action in determining at what time this dogging shall take place. 
There is in the Derby lock, among other things, one adjustable de- 
vice operated by the time mechanism, by which the release of the 
bolt-work at a predetermined time, capable of variation, is effected, 
but the absence of the 2d adjustable device, described in the Little 
patent, for producing the other operation (that is, the automatic dog- 
ging of the bolt-work at a predetermined time) causes the mechan- 
ism of the Derby patent to fall short of embodying the combination 
of the first claim of the Little reissue and to be incapable of per- 
forming one of the two operations which that combination per- 
forms. 

4 Q. Please look at Respondent’s Exhibit “ Model A, Door No. 1,” 
and state whether it correctly represents the lock shown and de- 
scribed in the Derby patent, and point out any differences or altera- 
tions you deein material. 

A. Upon examining the model referred to in the question I find 
that various changes have been made in it as compared with the 
mechanism described and represented in the Derby patent, and that 
these differences enable the mechanism of the model to operate in a 
manner that is additional to anything that is described in the said 
Derby patent, and also to operate in a manner in which the mechan- 
ism, When constructed as represented and described of the Derby pat- 
ent, is incapable of operating. ‘Thus in the Derby patent the spring 
I is secured in such a position relatively to the arm g® of the latch 
lever or dog G that that lever can only move about far enough to 
release the bolt-work C, and that its further movement by the 
time mechanism or clock-work is then prevented by the in- 

ierposition of the spring I and the serew which holds that 
093 = spring in place. I also find that the longer arm of the latch 
lever is so bent and is so arranged relatively to the circular 
path traversed by the pin J that when the latch lever G has been 
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moved by the said pin J, so as to bring the shorter arm g* in con- 
tact with the hub of the spring I, the presence of the said latch 
lever stops the time movement, and the parts when stopped remain 
in their relative position until the time movement is reset by the 
operator for operation when the safe is to be unlocked on the next 
occasion. In the model A, with door No. 1 and Derby dial No. 1, 
the construction and location of the spring has been changed, as 
well as the form of the end of the longer arm of the latch lever. 
The change in the construction and arrangement of the spring in 
the model is such that it does not present an obstacle to the con- 
tinued movement of the latch lever for a considerable distance after 
the latch lever has moved far enough to release the bolt-work, and 
as a consequence of this change the time mechanism is not stopped, 
but is permitted to continue running until the time for latching or 
dogging the bolt-work arrives, a mode of operation which is im- 
practicable with the mechanism constructed as described and rep- 
resented in the Derby patent. 

I further find that in the said model the continued running of 
the clock-work permitted by the change of construction enables the 
adjustable pin to be employed to effect the automatic dogging of 
the bolt-work by the continued running of the time movement, 
an operation which is additional to anything which is described, 
represented, or suggested in the Derby patent, and which is inca- 
.pable of being effected by the mechanism constructed as represented 
and deseribed in that patent. —_, 

In the mechanism represented and described in the Derby patent 
there is no capacity for adjusting the length of either arm of the 
lateh lever or dog D, whereas the said model has been so con- 
structed that the effective length of the longer arm of the latch 
lever can be adjusted by the operator. This adjustable construction 

of the latch lever, taken in connection with the change in 
394 the arrangement and construction of the spring and the ca- 

pacity of the time movement of the model to run continu- 
ously after the latch lever or dog has been released from the bolt- 
work, enables the mechanism of the model to be used not only to 
effect the dogging of the bolt-work automatically by the clock-work, 
but also enables the time of such automatic dogging to be varied 
by the operator, who can thus predetermine the time for the auto- 
matic dogging of the bolt-work. The mechanism of the model thus 
contains a second adjustable device additional to any that is de- 
scribed or suggested in the said Derby patent, and by reason of the 
presence of the said adjustable device and the other changes referred 
to by me the mechanism of the model can be employed by an oper- 
ator to dog the bolt-work automatically at a predetermined time, an 
operation which is neither described, represented, or nape in 
the Derby patent, and which the mechanism constructed as repre- 
sented and described in the Derby patent is incapable of perform- 
ing. ; 
Another difference which I notice between the model in its 
present condition and the patent is that the axis upon which the 
cross-shaped bolt-work turns, and which is designated D in the 
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patent, is placed at the side of the centre of gravity of that bolt- 
work opposite that at which it is represented as being arranged in 
the mechanistn represented in the drawings of the Derby patent. 
The result of this change is that the bolt-work tends to remain: in 
the position in which it secures the door, or in what may be termed 
its shot condition, and as a consequence the door may be closed 
and the bolt-work may be shot previously to the hour at which the 


latch lever is permitted to dog the bolt-work by the operation of 


the time mechanism and the second adjustable device existing in 
the model, even though the operation of closing the door and shoot- 
ing the bolt-work may be effected several hours before the auto- 


matic dogging of the bolt-work is effected by the operation of 


the time mechanism and second adjustable device. In_ the 
mechanism represented in the patent on the other hand the 
bolt-work tends to remain in the position which it leaves 

the door free to be opened, and if the same arrange- 
295 ment of bolt-work should be used upon a door having the 

time movement and two adjustable devices constructed as 
represented in the model, and the door should be closed and the bolt- 
work should be shot previous to the arrival of the time at which 
the automatic latching or dogging the bolt-work is to be effected, 
either the bolt-work would have to be held in its shot position dur- 
ing the interval by means which are neither described, represented, 
or suggested in the Derby patent, or some other additional means 
would have to be contrived and adapted to move the bolt-work to 
its shot position before the automatic dogging took place. The 
change in the position of the axis of the bolt-work ts, therefore, a 
material difference between the construction of the model and the 
construction of the mechanism represented in the drawings of the 
Derby patent. 

5 Q. Please look at said model A, after Derby dial No. 2 has been 
substituted for Derby dial No. 1 and the door carrying multiple 
bolt-work like those shown on the complainant’s model of the 
Little lock has been substituted for door No.1, and state whether or 
not said changes make any difference in respect to the correctness 
of the said model as a true representation of the Derby lock. 

A. When the model is in the condition assumed in the question, 
[ cannot perceive that there is any substantial difference between 
its mode of operation and the mode of operation which it had when 
in the condition described in the last preceding question ; and I find 
that with the model in the condition mentioned in the present ques- 
tion there are in substance the same differences between it and the 
mechanism represented in the drawings of the Derby patent that 
there were when the model was in the condition mentioned in the 
last preceding question. ‘The change in the form of the bolt-work 
and in its construction existing in the model in the condition men- 
tioned in the present question enables the bolt-work to remain in its 

shot position in the interval between the hour at which it is 
396 shot and the arrival of the hour at which the automatic dog- 
ging of the bolt-work is effected, and thus accomplishes the 
same result as the change in the location of the axis of the cross- 


~~ 


+ 
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bolt work which was in the model when in the condition mentioned 
in the last preceding question. 

6 Q. Please look at the model Respondent’s Exhibit “ Derby Sup- 
plemental Model” and state whether it correctly represents the 
lock described in the said Derby patent, and point out any material 
alterations or differences from the Derby lock you find in said 
model. 

A. The Respondent’s Exhibit “ Derby Supplemental Model ” does 
not correctly describe the lock represented in the Derby patent. It 
differs from it in several respects. ‘Thus there are the same differ- 
ences from the mechanism represented in the Derby patent in refer- 
ence to the location and construction of the spring and the capacity 
of the clock-work for running continuously after the bolt-work 1s 
released that I have mentioned in my answer to question 4. There 
is also in the respondent’s “ Derby supplemental model ” a second 
adjustable device additional to any that is described or represented 
or suggested in the Derby patent, the said second adjustable device 
being an additional adjustable pin applied to the dial of the model. 
By reason of this second adjustable device, in connection with the 
change in the position and operation of the spring of the latch lever 
and the capacity given to the time mechanism to run continuously, 
the operator is enabled to predetermine the time at which the bolt- 
work can be dogged automatically by the operation of the time 
inechanism, an operation which is additional to anything that is 
represented, described, or suggested in the Derby patent,and which 
is impracticable with mechanism constructed as represented in that 
patent. Moreover, if a second adjustable pin should be applied 
without other changes to the mechanism répresented in the Derby 
patent, that second pin would be practically useless, because the 
adjustable pin that was first in order in the direction in which the 
dial moves would first strike the latch lever and move it to the 

position at which the time mechanism was stopped, and the 
397 stopping of the time mechanism thereby would prevent the 

second adjustable pin from being moved into contact with 
the latch lever, and would leave it standing stationary at a distance 
from the latch lever, and, therefore, practically useless. 

Another material difference which I notice between Respondents’ 
Exhibit “ Derby Supplemental Model” and the mechanism repre- 
sented and described in the Derby patent is the introduction of an 
ingenious mechanism for setting the cross-formed bolt-work in its 
shot position and the change in the combination of the time mech- 
anism and the bolt-work whereby this mechanism is automatically 
permitted to operate by the time mechanism. The mechanism to 
which I refer consists of the cam-formed arm of the latch lever and 
the combination of the mechanisin and the latch lever with the bolt- 
work in such manner that the cam-formed arm moves longitudinally 
along one arm of the bolt-work under the action of the supplemental 
spring arm seen in the model and performs the operation of shoot- 
ing the bolt-work to its locked position when permitted to do so by 
the continuous running of the time mechanism ahd the action of 
the adjustable devices at the hour predetermined for that purpose. 
d3-—261 
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No mechanism for running the boit automatically to its shot posi- 
tion or for performing this operation under the control of the time 
mechanism is described, represented, or suggested in the Derby patent ; 
nor could the mechanism represented and described in that patent 
be made to operate the shooting of the bolt-work without changes 
which are neither described nor suggested in that patent. 

7 Q. Examine the English patent of Rutherford, A. D. 1854, here- 
with shown you, and state whether you find therein the combination 
set forth‘in the first claim of the Little reissue, and state your reasons. 

A. I have frequently examined an English ‘Patent Office copy of 
the Rutherford patent referred to in the question, and I find that 

that patent neither represents, describes, nor suggests the 
398 combination of devices recited in the 1st claim of the Little 
reissue, for the following reasons: 

The combination of the said first claim requires for its existence 
the presence of two adjustable devices operating as stated by me in 
my answer to question 3. Now, I find that the Rutherford patent 
describes and represents the combination of the time mechanism 
with but one adjustable device, and that one is for the purpose of 
releasing the bolt H at a predetermined hour. No second adjustable 
device for the purpose of dogging the bolt automatically at a prede- 
termined hour is represented, described, or suggested in the Ruther- 
ford patent; and consequently the mechanism described and repre- 
sented in that patent lacks an essential member of the combination 
recited in the Ist claim of the Little reissue, and is incapable of per- 
forming one of the two operations which the combination of the said 
Ist claim performs, viz., the operation of dogging the bolt-work at a 
predetermined hour. 

8 Q. Mr. Dodge states, at page 66 of Defendant’s Record, that it is 
only necessary to enlarge the notch in the dogging dise of the Ruther- 
ford patent to enable it to operate in the same manner as the said 
Little device, and Mr. Knight states substantially the same thing, 
illustrating the proposed change by Respondents’ Exhibit “ Knight's 
Rutherford Sketch,” which is herewith shown you; please state 
whether you find any direction or suggestions for the proposed al- 
terations in the Rutherford patent, and also what would be the effect 
of such alteration if made. 

A. The sketch shown me represents alterations of the Rutherford 
lock of two different kinds. In the sketch marked Fig. A the cir- 
cular guard plate B' is represented as constructed*to turn in exactly 
the reverse direction relatively to the bolt as it is represented as 
turning in the patent, and it is represented as constructed with a second 
recess of larger breadth than the recess z, which corresponds with the 
recess described and represented in the Rutherford patent. If the 
Rutherford mechanism should be changed so as to correspond in con- 

struction and operate with this sketch, Fig. A, it would dog the 
399 ~~ bolt automatically by the operation of the time movement; 
but even then it would not contain two adjustable devices 
corresponding with those of the Little reissue or capable of produc- 
ing the same result, because, as I have stated in my answer to ques- 
tion 3, the two adjustable devices of the Little reissue are adjustable 
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relatively to each other so as to permit the time for automatically 
releasing the bolt-work to be changed without changing the time 
when it is to be automatically dogged, and to permit the time at 
which the bolt-work is to be automatically dogged to be changed 
without varying the time at which the bolt-work is to be automati- 
cally released, whereas with the construction represented at Fig. A 
either of the above-mentioned operations would be impossible; the 
interval between the hour of dogging the bolt and the hour of re- 
leasing the bolt would always be the same, and if either hour or 
time should be changed the other hour would be changed to exactly 
the same extent by reason of the absence of any capacity for chang- 
ing the position of the second recess of the guard plate relatively to 
the first. 

No description, representation, or suggestion exists in the Ruther- 
ford patent of such a construction of guard plate as is represented 
at said Fig. A, nor is there any description orsuggestion in the Ruther- 
ford patent of the automatic dogging of the bolt at a predetermined 
time by the operation of the clock-work. On the contrary, with the 
mechanism represented and described in the Rutherford patent, the 
bolt is dogged by the operation of shooting it at whatever moment 
this operation may be affected. 

As respects the construction represented in Fig. B of said sketch, 
I may state that unless the bolt is intended to remain dogged a far 
greater period than the graduation upon the guard plate represented 
in the patent shows is intended to be the case—that is, more than 


S4 hours—the form of guard plate represented at Fig. B would be 
practically useless to dog the bolt automatically, because the breadth 

of the enlarged recess occupies a portion of the periphery of 
400 _ the guard plate so small as compared with the _— occupied 


by the graduation for 84 hours that the guard plate would 
have to be set back a distance equal to a movement of more than 84 
hours in order that the recess portion might be behind the guard 
piece I at the time of shooting the bolt H; hence the construction 
represented in Fig. B would, in my opinion, be practically useless. 
In addition, I may state that no such construction of guard plate as 
that of Fig. B is deseribed, represented, or suggested in the Rather- 
ford patent; nor is there any description or suggestion that the bolt 
of the Rutherford mechanism can be shot without being dogged by 
the operation of shooting it; or that, after being so shot without 
being dogged, it is at a subsequent hour automatically dogged by the 
operation of the time movement or clock-work. 

The construction represented at Fig. B does not embody the com- 
bination recited in the first.claim of the Little reissue because it has 
but a single adjustable device in place of two, and consequently the 
capacity of automatically dogging the bolt-work at a predetermined 
hour without of necessity changing the time for automatically re- 
leasing the bolt-work, or vice versa, is not performed by the mechan- 
ism of the said Fig. B. 


Adjourned to May 3rd, 1880. 
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New York, May 38, 1880. 


Parties meet pursuant to adjournment. 


Examination in rebuttal of E. S. Renwick continued: 


9 Q. Please read the testimony of Mr. Dodge, page 67 of Defend- 
ant’s Record, beginning at the words “ Referring to the patent of 
Bayly, November 16, 1858, No. 22057,” down to the end of the para- 
graph, and state whether the combination of the bolt of the dogging 
mechanism in said Bailey patent herewith shown you and mentioned 
by Mr. Dodge is the same combination as that set forth in the Little 
reissue, and state your reasons. 

A. 1 have read the testimony referred to in the question. The 
Bayly patent referred to neither describes nor represents the same 
combinations as those set forth in the Ist and 7th claims of the Little 

reissue or either of them, nor is the Bayly mechanism as 
401 described in the patent capable of dogging the bolt-work 

automatically. This appears from the following considera- 
tions: There is in the mechanism of the Bailey patent an adjustable 
wheel called the “ nick wheels” Z Z, the nick or recess of which is 
of the proper size to admit the butt end of the bolt to pass into it 
when the door is tobe opened. When the door is closed and secured 
by the bolt the unrecessed or concentric portion of the rim of the 
nick wheel is behind the butt of the bolt and prevents it from being 
withdrawn for unlocking the door. Before the door is closed the 
nick wheel or recessed disc is thrown out of gear with the time 
mechanism, is set backward a distance corresponding with the num- 
ber of hours during which the bolt is to remain secured, and is re- 
engaged with the time mechanism, the concentric portion of its rim 
being in a position to dog the bolt; then the act of shooting the bolt 
by the operator dogs it by reason of its butt being held against the 
concentric rim of the nick wheel. While the door is thus secured 
the action of the clock-work turning the nick wheel moves its recess 
progressively until the recess is opposite the butt of the bolt, which 
can then be opened or withdrawn so that the door may be opened. 
In this mechanism there is therefore but one adjustable device, 
viz., the nick wheel Z Z, and it is combined with the other parts 
so as to automatically release the bolt at a predetermined time, while 
there is no device whatever for automatically dogging the bolt-work 
at a predetermined hour subsequent to the setting of the time mech- 
anism in motion; nor is there any means in the said Bayly lock of 
adjusting or varying the length of the period between the automatic 
release of the bolt-work and automatic dogging of it by the action 
of a time mechanism, there being no means of automatic dogging 
the bolt in the mechanism. 

10 Q. Is the alteration suggested by Mr. Dodge of enlarging the 
notch in the dise warranted by any suggestion in said Bayly patent, 
and what would be the effect of such alteration if made? 

A. ‘There is no suggestion or description of any enlargement 
402 of the notch in the Bayly patent, and if such eilargement 
should be made without other changes which are not sug- 
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gested in the patent or mentioned by Mr. Dodge the lock would be 
rendered inoperative. This appears from the following considera- 
tions: In the Baily lock mechanism, as described in the patent, the 
nick wheel Z Z performs two purposes, viz., the release of the bolt 
D B and the stopping of the time mechanism as soon as the bolt is 
released, such stopping being effected by the action of what may he 


_ termed the rear side of the recesss of the nick wheel (having relation 


to its direction of movement) upon the hooked point of the stop lever 
. Whenever the rear side of the recess is brought by the time 
mechanism up to the position of the bolt it acts upon this stop lever 
() and stops the time mechanism; and if the Bayly mechanism be 
constructed as described in the patent the only way in which the 
time mechanism can be restarted is by disengaging the stop lever 
( by hand from the recess or noteh and by turning the nick wheel 
ZZ so as to bring the solid side of its dise against the point of the 
stop lever so as to support it out of engagement with either side of 
the recess. Now, if the notch or recess was to be enlarged, as as- 
sumed by Mr. Dodge, it would have to be enlarged at its rear side, 
and this enlargement would receive the spring-hooked point of the 
stop lever Q in it when the door was closed. Consequently if the 
clock should then be started it would go on moving the nick wheel 
or disc until the rear side of its notch came to the hooked point of 
the stop lever Q; whereupon a slightly further movement would | 
stop the time mechanism with the last portion of the enlarged re- 
cess of the nick wheel behind the butt of the bolt, so that instead of 
the bolt being automatically dogged by the, time mechanism the 
latter would be stopped with the bolt undogged, leaving the safe free 
to be opened and the time mechanism inoperative. 

11 Q. Please look at the Hollen patent here shown you and state 
whether or not the combination of the bolt with the time mechan- 
ism and the dogging mechanism therein shown and described is the 
same combination set forth in the first claim of the Little reissue, 

and state your reasons. 
403 A. I have examined u Patent Office copy of the Hollen 
patent and find that it does not represent or describe the 
combination of the first claim of the Little reissue. Thus the Hol- 
len patent describes one adjustable device (the notched dise I) by 
means of which a bolt is released so that the door may be unlocked 
ata predetermined hour; but it does not contain any second ad- 


justable device by means of which the bolt can be dogged at a prede- 


termined hour subsequent to the closing of the door and the shooting 
of the bolt. On the contrary, whenever the bolt is shot by hand to 
lock the door it is dogged by that operation, the bolt, when moved 
forward by hand, passing from beneath the “dog C,” which then 
“drops down behind the bolt.” The Hollen mechanism thus lacks 
one of the essential members of the combination of the first claim 
of the Little reissue and is incapable of performing one of the two 
operations which that combination performs, viz., the operation of 
automatically dogging the bolt-work at a predetermined hour sub- 
sequent to the shooting of the bolt. 


12Q. Mr. Dodge, at page 67 of Defendant’s Printed Record, suggests 
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that the result set forth in the first claim of the Little reissue might 
be obtained by enlarging the notch of the dise as proposed by him 
in the Rutherford and other patented devices. Do you find any war- 
rant for any such alteration in the Hollen patent, and would it pro- 
duce the same result as the combination of the Little reissue if 
made, and what would be the effect if made? 

A. I do not find in the Hollen patent any warrant either by rep- 
resentation, description, or suggestion of such an alteration. If the 
alteration should be made without other alterations, which are 
neither described nor suggested, the Hollen lock mechanism would 
be rendered inoperative, as appears from the following considera- 
tions: In the Hollen mechanism the notched dise F, operating 
through the lever G, performs two operations—that is to say, it not 

only operates the release of the bolt by the dog, but it also 
404 at the same time stops the time mechanism by permitting the 

arm g to bear against the balance wheel of the clock and stop 
the same. Hence, whenever the bearing end of the lever G is in 
the notch of the notched dise I, the time mechanism is prevented 
from operating by the frictional contract of the arm g with the bal- 
ance wheel I and the time mechanism ts thus inoperative to turn 
the notched dise. Now, if the alteration should be made of enlarg- 
ing the notch of the dise so that the lever G should be in the posi- 
tion to let the dog C be held in a raised position after the bolt of the 
door was shot for locking the door, the bearing end of the lever G 
would then be in the notch, and according to the description the 
arm g would, in this position of the lever G, bein contact with the 
balance wheel of the time mechanism and stop it from operating. 
Hence, if the door should then be closed and the bolt shot, the 
mechanism would be inoperative by reason of the stopping of the 
time mechanism. 

13 Q. You state in answer to X Q. 27, page 43, Complainants’ 
Record: “The cutting away of dises would, it appears to me, be only 
a Variation in degree without a change in mode of operation, and 
therefore it seems to me such a change would not require inven- 
tion. Please state whether you used those words in a universal 
sense or in relation to the supposition of a particular alteration in 
the Little lock concerning which defendant’s counsel was then in- 
terrogating you; and state whether the eularging of the notches of 
the dise by cutting them away in the Rutherford, Hollen, and Bayly 
patents, supposed by Messrs. Dodge & Knight in their testimony, 
and concerning which you have given your opinion, would be the 
same thing as the cutting away of the discs mentioned by you in 
answer to said X Q. 27. 

So much of the foregoing question as calls for the intention of the 
witness making the said answer and asks for a qualification of the 
same by placing a limit upon the words is objected to, and it is in- 
sisted that the witness must be bound by the words of said X Q. 
and answer as given at the time in their relation as then shown. 


ANS A. I did not use those words in a universal sense or in re- 
lation to dises generally or locks generally, but I used them 


? 


~——« 
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in reference to the particular instance of construction of the Little 
mechanism referred to in the question to which those words were 
given in answer. In reference to the latter part of the question I 
may state that the enlargement of the notches of the dises by cut- 
ting them away in the Rutherford, Hollen, and Bayly patents, in 
respect to which I have testified, would not be the same thing as the 
cutting away of the disc mentioned by me in my answer tosaid X Q. 
27, because in those three cases an effect would be produced which 
would be additional to any that is represented or suggested in the 
patents, the apparatus in two of the cases also being rendered in- 
operative, and also in one of the cases (Rutherford’s) it being neces- 
sary to use the apparatus in a manner which the deseription and 
graduation of the dial shows was not contemplated by the patentee; 
so here, as in the instance in reference to which the said answer to 
X Q. 27 was given, the effect of the change assumed in the question 
would not produce any effect additional to that described by the 
patentee, but would simply produce a variation in degree. 

15 Q. Please read the statement of Mr. Dodge, pp. 72 to 74 of De- 
fendant’s Record, and of Mr. Knight, particularly at p. 194 of De- 
fendant’s Record, and say whether you concur in the opinion therein 
expressed, that the Derby patent shows or suggests the combination 
set forth in the seventh claim of the Little reissue, and in giving 
your reasons please refer to your answer already given in comparing 
the Derby patent with the first claim of the Little patent, so far as 
said answer applies. 

A. [ have read the portions of the depositions referred to in the 
question, and I do not concur in the opinions there expressed, to the 
effect that the Derby patent shows or suggests the combination of 
the seventh claim of the Little reissue. The reasons which I have 
already given in my answer to question 3 in rebuttal, for my opin- 

ion in reference to the combination of the first claim of the 
406 Little reissue, apply with equal force to the seventh claim ; 

but as the opinions expressed in the testimony on the part of 
the defendant, referred to in the question, are based not only upon 
the mechanism described and represented in the Derby patent, but 
are based, in addition, upon the view that a portion of the mechan- 
ism represented and described by Derby may be removed, and that 
other mechanism, which is neither described nor referred to in the 
Derby patent, may be used, | may further state that, as [ under- 
stand the Derby patent, there is no description or suggestion in itof 
the use of any kind of clock movement or other mechanism which 
would produce a result which would be additional to any that 1s de- 
scribed in the same Derby patent and which the mechanism de- 
scribed in the said patent does not,produce. I am also of the opin- 
ion that the term an ordinary clock movement, when taken in con- 
nection with the preceding statement, that the “ letter L represents 
the frame of an ordinary clock movement,” and in connection with 
the statement that such clock movement “can be used for unlock- 
ing the door of the safe at stated times,” have reference to the use of 
the clock movement proper and do not have reference to the detach- 
ing pin J and the dial plate K, which the ordinary clock movement 
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is combined with for the purpose of unlocking the door, as described 
by Derby, nor would that language, in my opinion, direct or suggest 
toa mechanic the alteration of the Derby mechanism represented 
in his drawings by removing therefrom the latch-lever dial plate K 
and single attaching pin J and substituting in place of the same 
either of the mechanisms described in the Edinburgh new Philo- 
sophical Journal or in the transactions of the Society of Arts, which 
mechanisms include not only a clock movement but also a perforated 
dial plate, a series of adjustable pins, and a lever or levers so com- 
bined with the said dial and series of adjustable pins that the clock- 
work is permitted to run after one of the pins has moved the lever 
to the required distance, instead of being stopped, as is the case with 
the Derby mechanism, and that the clock-work and the parts 
407 ~=with which it is combined are enabled to perform two opera- 
tions instead of being able to perform but one operation, as 1s 
the case with the mechanism represented and described in the Derby 
patent; nor does any part of the Derby description or drawing di- 
rect or suggest to a mechanic the alteration of the mechanism so as 
to produce the effect of dogging the bolt-work automatically at a 
predetermined hour after the door is closed and the bolts shot. 

| may further state that if it be true, as stated by Mr. Dodge, that 
banking business required that the hour of locking should be sus- 
ceptible of variation in 1858 there does not exist, so far as I am 
aware of, prior to the Little patent any description or suggestion of 
any means for automatically locking or dogging the bolt of a door 
at a time subsequent to that when the door is closed and bolted by 
the operator. The Derby patent certainly does not describe or sug- 
gest such a means, because with the mechanism described in that 
patent the bolt-work of the door is dogged the instant it 1s shot by 
the operator, Who turns the handle for that purpose. The two de- 
scriptions in the Edinburgh new Philosophical Journal and in the 
transactions of the Society of Arts referred to by Mr. Dodge do not 
describe or suggest such a means or such an operation, because they 
do not refer in any manner to bolt-work or to a dog or obstruction 
for dogging bolt-work so as to prevent its being opened or having 
the ends of its bolts withdrawn from their sockets, but these deserip- 
tions have reference only to the movement of a gas-cock for letting 
on and turning off gas from the burners. 

[ may further state that the existence of the different holes in the 
Derby diai and the action of the pin upon the arm of the latch lever 
do not suggest the use of two pins, nor that the time consumed by 
the pin while in contact with the latch lever would be more or levs 
in proportion to the extent of projection of said lever over said dial, 
because the combination of the lever with its spring and with the 
dial and pin in the mechanism represented in the Derby patent is 

such as explained by me in my answer to 24 Q., rebuttal— 
408 that the clock-work or time movement is stopped almost im- 
mediately after the latch lever is released from the bolt-work 
instead of the clock-work continuing to move in contact with the 
lateh lever. Hence the idea of holding the latching lever out of 
engagement with the bolt-work for a predetermined time, during 
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which the clock-work continues to run, and then automatically 
releasing the latch lever by the continued movement of the clock- 
work is neither described nor suggested by the Derby patent, while 
the two descriptions referred to also neither describe nor suggest any 
such operation upon the dog which secures the bolt or bolt-work of 
a door. 

| may further state that I find in the portion of the deposition of 
Mr. Knight to which | have been referred the following language: 
“A jointed lever provided with « spring is shown in the drawing as 
assuming control of a series of multiple lock bolts.” If this lan- 
guage is intended to convey the idea that the latch lever G de- 
scribed and represented in the Derby patent 1s represented as Con- 
structed with a joint in it, which enables its longer arm to be ad- 
justed relatively to the shorter arm g*, 1 may state that I do not con- 
cur in that language, because no joint which will permit the two 
aris of the latch lever to be adjusted relatively to each other, or that 
would permit the longer arm to have its effective length lengthened 
or shortened, as represented in Respondent’s Exhibit Derby Model, is 
represented in the drawings of the Derby patent or is described or 
suggested in the descriptive portion thereof, nor have I been able to 
find the word “jointed” applied in the Derby patent to the latch 
lever. | 

16 Q. Please look at the patent of Hertzberg, April 16, 1872, No. 
125,679, and state whether you find therein the combination set 
forth to be the same as the combination set forth in the 7th claim of 
the Little reissue, and state your reasons. 

A. I have examined the copy of the Hertzberg patent referred to 
in the question, and I do not find therein any description or repre- 

sentation of the combination refered to in the 7th claim of 
409 the Little reissue, for the following reasons, viz: ‘The combina- 

tion of that claim, as I understand the Little reissue, requires, 
among other things, as stated by me in my answer to question 4, 
direct examination, the dog or obstruction which, when placed in 
one position relatively to some portion of the independent multiple 
bolt-work, prevents the same from being moved for unlocking and 
which, when moved out of that position, releases the bolt-work so 
that it can be unlocked. 

The Herzberg patent has reference to the movement of the stop- 
cock of a gas-burner, and has no reference whatever to bolt-work, 
and does not describe or represent any such dog as I have above 
referred to as being required for locking and unlocking, according 
to my understanding, in order that the combination of the said 
seventh claim may exist. Hence, although the Herzberg patent 
describes adjustable devices and a time mechanism, it lacks any 
description or representation of the dog which is required by the 
said seventh claim for locking and unlocking, and therefore does 
not describe or represent the combination of that claim. | 

17 Q. Please answer the same question as the last in reference to 
the patent of E. T. Quimby, of June 14th, 1859, which is herewith 
shown you. 

A. I tave examined a copy of the Quimby patent referred to in 
v4—261 
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the question, and do not find therein any description or representa- 
tion of the combination referred to in the seventh clain: of the 
Little reissue, for the following reasons, viz: The Quimby patent 
has reference to the ringing of a bell at intervals, and has no refer- 
ence whatever to bolt-work, and does not describe or represent any 
such dog for locking and unlocking as I have referred to in my 
answer to (). 16 as being required, according to my understanding, 
in order that the combination of the said seventh claim may exist. 
Hence, although the Quimby patent describes adjustable devices and 
a time mechanism, it lacks any description or representation of the 


dog which is required by the seventh claim for locking and unlock- 


ing, and therefore does not describe or represent the combination of 
that claim. | 

410 18 Q. Please answer the same question In reference to the 
patent to Richardson & Russell, June 26, 1866, which is here- 

with shown you. 

A. I have examined a copy of the Richardson patent referred to 
in the question, and I do not find therein any description or repre- 
sentation of the combination referred to in the seventh claim of the 
Little reissue, for the following reasons, viz: The said Richardson 
patent has reference to the movement of a cock of a gas-burner, and 
has no reference whatever to bolt-work, and does not deseribe or 
represent any such dog as I have referred to in my answer to Q. 16, 
rebutta!, as being required for locking and unlocking, according to 
my understanding, in order that the combination of the said seventh 
claim may exist. Hence, although the Richardson patent describes 
adjustable devices and a time mechanism, it lacks any description 
or representation of the dog which is required by the said seventh 
cluim for locking and unlocking, and therefore does not describe or 
represent the combination of that elaim. 

1) Q. Please answer the same question in relation tothe patent of 
R. C. Taylor, dated February 12, 1867, No. 61961, which is herewith 
shown you. 

A. I have examined a copy of the Taylor patent referred to in the 
question, and | do not find in itany description as [ or] representation 
of the combination referred to in the seventh claim of the Little 
reissue, for the following reasons, viz: The said Taylor patent has 
reference to adjustable devices and an indicator for indicating au- 
tomatically the hours of the departure of trains from a railroad 
station, and has no reference whatever to bolt-work, and does not 
describe or represent any such dog as I have referred to In my answer 
to 16 Q., rebuttal, as being required for locking and unlocking, ac- 
cording to my understanding, in order that the combination of the 
said seventh claim may exist. Hence, although the Tavlor patent 
describes adjustable devices and a time mechanism, it locks [lacks] 
any description or representation of the dog which is required by 
the said seventh claim for locking and unlocking, and therefore 

does not describe or represent the combination of that claim. 
411 20 Q. Please answer the same question with respect to the 
patent to Samuel «& JJ. D. Cope, dated February 12, 1844, No. 
3439, designated as an improvement in bee-hives. 
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A. I have examined a copy of the Cope patent referred to in the 
question, and I do not find therein any description or representation 
of the combination referred to in the seventh claim of the Little re- 
issue, for the following reasons, viz: The Cope patent has reference 
to the movement of the door of a bee-hive and has no reference 
whatever to bolt-work and does not describe or represent any such 
dog as I have referred to in my answer to Q. 16, rebuttal, as being 
required for locking and unlocking, according to my understanding, 
in order that the combination of the said seventh claim may exist. 
Hence, although the Cope patent describes adjustable devices and a 
time mechanism, it, lacks any description or representation of the 
dog which is required by the said seventh claim for locking or un- 
locking, and therefore does not describe or represent the combina- 
tion of that claim. 

21 Q. Please answer the same question in relation to the descrip- 
tion of the self-illuminating clock from the transactions of the So- 
ciety of Arts, Exhibit “ Illuminating Clock No. 1;” also in the arti- 
cle taken from the Edinburgh New Philosophical Journal, marked 
Exhibit “ Illuminating Clock No. 2,” and in a book entitled “ Traite 
de Horlogerie,” by Thiout, marked Exhibit “ L’ Horlogerie Thiout.” 

A. I have examined the three exhibits referred to in the question 
and I do not find in either one of them any description or repre- 
sentation of the combination referred to in the seventh claim of the 
Little reissue, for the following reasons, viz: The two exhibits, Iilu- 
minating Clock No. 1 and Illuminating Clock No. 2, have reference 
to the movement of ye stop-cock of a gas-burner and have no refer- 
ence whatever to bolt-work and do not describe or represent any 
such dog as I have referred to in my ‘answer to Q. 16, rebuttal, as 
being required for locking and unlocking, according to my under- 

standing, in order that the combination of the said seventh 
412. claim mayexist. The Exhibit “ L’ Horlogerie” has reference 

to alarm clock-work, in which a detent releases the striking 
mechanism at a predetermined hour. It has no referencé whatever 
to bolt-work and does not describe or represent any such dog as I 
have referred to in my answer to Q. 16, rebuttal, as being required 
for locking and unlocking, according to my understanding, in order 
that the combination of the said seventh claim may exist. Hence, 
although each of the three respondent’s exhibits referred to in the 
question describes adjustable devices and a time mechanism, each 
equally lacks any description or representation of the dog which is 
required by the said seventh claim for locking and unlocking, and 
each exhibit, therefore, does not describe or represent the com bina- 
tion of that claim. 


Adjourned to May 4, 1880. yj. 
New York, May 4, 1880. 
Parties meet pursuant to adjournment. 
Examination of E. S. Renwick in rebuttal continued : 


22 Q. Referring to the patent to James Sargent, reissue 7947, in 
this case, in which the inventor states: “By combining an inde- 
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pendent time lock of the character described and a combination or 
key lock I produce an effect or result which cannot be produced by 
a time lock alone or by two or more combination locks together,” 
Mr. Dodge states that the same result was accomplished in the patent 
to Rutherford and the prior patent to Sargent, No. 186,369, dated 
January 16, 1877, which is herewith shown you. Please read Mr. 
Dodge’s answer to Q. 39, pp. 78 and 79 of Defendant’s Record, and 
state whether or not you concur in the opinion there expressed as 
to the identity of the result obtained by the inventions set forth in 
the Sargent reissue and described by him in said reissue and the 
result obtained by the devices shuwn in the Rutherford patent and 
the prior Sargent patent. 
413 A. l have read the parts of the deposition of Mr. Dodge 
referred to in the questions. If the opinion expressed in the 
answer of Mr. Dodge, referred to in the question, is restricted to that 
portion of the result attained by the combination of Sargent which 
is quoted by Mr. Dodge in his said answer to Q. 39, then I should 
concur with him in the opinion expressed by him, so far as relates 
to the prior patent of Sargent, No. 186,369; and I would also concur 
with him in the opinion as respects Rutherford if I believed the 
Rutherford mechanism represented in drawings to be safe ayainst 
ordinary lock picking, which I do not. I find, however, that Mr. 
Dodge’s said answer to Q. 39 does not quote the whole statement as 
respects the useful result, which is given in the Sargent reissue No. 
7947, he having omitted the following: “ Neither can tampering 
with the combination look affect the time lock. The combination 
lock may be punched from its position by burglars, but then the 
time lock, being separate and independent from it, cannot be af- 
fected or disturbed, because there is no opening through the door 
by which it can be reached. It is therefore superior to a lock which 
has the time movement combined directly with the combination 
lock, both forming one lock, in which case any violence to the lock 
work disarranges the time movement.” 

“Another advantage of my invention is the capability of the sep- 
arate locks being applied ov different parts of the safe or vault door 
with respect to the bolt-work indifferently. The bolt-work on dif- 
ferent safe or vault doors is frequently such that the time lock and 
the combination or key lock cannot be applied together; but in 
such ease the time lock may be attached at the most convenient 
location, as no opening through the door is requisite.” 

“The time lock can be applied with ease and facility to the doors 
of old safes or vaults having the combination or key lock already 
thereon, thus securing the advaniage of a time lock and a combi- 
nation or key lock without the necessity of removing the old lock.” 

lf Mr. Dodge’s statement was intended to apply to the 

414 portion of the useful result or effect of the invention of the 
Sargent reissue 7947 which is stated in the quotations above 

made by me, then | do not concur with the opinion ex pressed by 
him, because both the lock of Rutherford, which I understand him 
to refer to, and the lock mechanism of Sargent’s earlier patent, No. 
156,369, are of the category of the class of locks mentioned in the 
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quotations above made by me, each having “ the time movement 
combined directly with the * * * lock, both forming one lock.” 
* * * Thus in the Rutherford mechanism the time movement 
in the case of the lock represented in drawing 1 is combined with 
the lock bolt H of the key lock, and operates through it, instead of 
being combined independently of that lock bolt with independent 
bolt-work of the door. Likewise in the form of Rutherford lock 
represented in drawing No. 2 the time movement is combined di- 
rectly with the bolt F of the key lock, and operates through it, in- 
stead of being combined independently of the key lock with inde- 
pendent bolt-work of the door. So, also, in the case of the earlier 
patent to Sargent the time movement is combined directly with the 
combination lock so as to form in substance one compound lock, 
and the time movement operates through such combination lock 
upon the bolt-work instead of being separate and independent from 
such combination lock. In each of the three cases, also, if the com- 
bination or key lock be forced or disarranged from their guarding 
positions, the time movement is by the same act rendered inopera- 
tive to guard the door. 

In the case of the Rutherford and prior Sargent locks there is not 
the capacity mentioned in the quotation above made by me of the 
separate locks (key or combination lock and time lock) being applied 
indifferently on different parts of the safe or vault door with respect 
to the bolt-work. Thus the Rutherford lock drawing shows the 
time movement and the key locks applied in juxtaposition, with the 
notched guard plate B! directly behind the lock bolt H of the key 

lock. A similar juxtaposition is found in the Ruther- 
415 ford mechanism represented in drawing two, wherein the 

time movement and its bolt or dog B are ~onnected with the 
bolt Eof the key lock. In the Sargent prior patent there is a corre- 
sponding juxtaposition, the time movement being mounted above 
the combination lock-works and being included in an extension of 
the same lock ease which encloses the combination lock-works ; 
whereas with the mechanism of the Sargent reissue 7947 the two 
locks (combination or key lock and time lock), being combined inde- 
pendently of each other with the bolt-work, may be separated to any 
desirable extent, provided they are each adapted to guard the bolt- 
work which is common to the two, and they require no other com- 
bining mechanism than the bolt-work and the door for their joint 
operation, whereas the Rutherford and prior Sargent locks require 
the time lock and the other lock to be combined directly with each 
other’s lock-works. 

The said Rutherford and prior Sargent lock mechanism also are 
not attended with a portion of the result mentioned in the last por- 
tion of the quotation given by me. “Thus if there should be a vault, 
safe, or box having a key lock upon it and it was desired to apply 
the Rutherford invention shown in drawing No. 1 to such article, 
the lock would have to be removed in order that its lock boli might 
be made to correspond in construction with the lock bolt H and its 
hinged extension I. In the case of Rutherford drawing two, either 
the lock would have to be removed iu order that a notca or recess 
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might be cut in its lock bolt to correspond with that designated 6 
or such a notch would have to be cut in while the lock bolt was in 
place, and there are many varieties of key locks which are so put 
upon doors that it would not be practicable to form a recess in the 
bolt such as is represented in the Rutherford drawing No. 2, but 
they would have to be altered for the purpose. In the case of the 
application of the invention of the prior Sargent patent to a door 
having a combination lock upon it, such lock would have to be re- 
moved in order that the lock case might either be replaced by 
416 another or might have an opening cut through it in order 
that the extension of the voke lever of the time lock might 
be introduced into the combination lock. When, on the other hand, 
the invention of the Sargent reissue 7947 is to be applied to a door 
having bolt-work and an ordinary key lock or a combination lock 
applied to secure such bolt-work, these locks may be left undisturbed 
and unaltered and the time lock (which is to be combined with the 
other members in order to make the Sargent invention) may be ap- 
plied directly to guard the bolt-work separately from and independ- 
ently of the key lock or combination lock already upou the door. 

253 Q. Mr. Dodge, Q. 42, was asked whether he found the combina- 
tion of devices shown and deseribed in the 3rd claim of the Sargent 
reissue No. 7947 to be substantially the same as combinations of 
devices shown in any prior patents,and answered : 

“T do not find in any of the exhibits the same combination of 
devices arranged in the precise manner shown and described in the 
third claim of said reissue, but I do find in several of them the 
same or equivalent devices, which are capable of being applied in 
the manner and so as to produce the same result without any ma- 
terial change and without invention,” instancing the following pat- 
ents: 

The Rutherford patent of 1831. 

J. L. Hall patent No. 38584. 

Savage patent, October 9, 1847, No. 5321. 

D. O. Paige patent of April 6, 1869. 

The Hollen patent. 

Pillard patent, April 23, 1872, No. 125,905. 

Sargent patent 156,569. 

Please read Mr. Dodge’s testimony as to the alterations or addi- 
tions he supposes made in the devices described in said several pat- 

ents enumerated by him at p. 82 and following of the De- 
417  ~=fendant’s Record and state whether, in your opinion, such 

alterations or additions, if made, would, in all the cases sup- 
posed, produce the combination set forth and described in said third 
claim of the Sargent reissue, and whether said alterations or addi- 
tions would have required invention to have made them at the dates 
of said reissued patents. 

A. I have read the testimony referred to in the question. The 
first aiteration which I understand to be mentioned is the change 
of the lock of the Hall patent, No. 38584, by removing one of the two 
combination locks, closing in some manner permanently the open- 
ing in the door through which the removed combination lock was 
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operated, and applying to the door a time movement and notched 
guard plate, such as those which form part of the mechanism repre- 
sented in drawing of the Rutherford patent, such time movement and 
guard plate being made of the proper sizes to operate in combina- 
tiou with the stud or tongue of the bolt-work which previously oper- 
ated upon the removed time lock of the Hall patent. In my opin- 
ion, this alteration, when made, would embody in substance the 
improvement recited in the Sargent reissue. 

‘The second alteration which 1 understand to be mentioned by Mr. 
Dodge is produced by the same operations as I have above men- 
tioned, but requires the employment of a Bayly time movement, 
with its notched dise and appurtenances, made of a suitable size to 
operate in the place from which one of the Hall combination locks 
was removed. In my opinion, the mechanism produced by the 
said alteration would embody in substance the combination recited 
in the 3d claim of the Sargent reissue, 7947. 

The third alteration which I understand Mr. Dodge to mention 
is that produced by changing the mechanism represented in the 
Savage patent, No. 5321, and | understand the alteration assumed 
to be simply the addition to the door of the safe of a kev lock or any 
additional fastening. I do not understand Mr. Dodge to describe 

that the key lock or additional fastening added and the Savage 
418 time lock are both to be combined with bolt-works correspond- 

ing with the bolt-work required by the $d claim of the Sargent 
reissue, and in the Savage patent there is no description or repre- 
sentation of such bolt-work which can be operated independently 
of the lock by a force exerted at the exterior of the door; hence I 
do not agree with Mr. Dodge that the alteration which I understand 
him to describe in reference to the Savage mechanism would pro- 
duce substantially the same combination of devices producing sub- 
stantially the same result as that specified in the 5d claim of the 
Sargent reissue, but | am of opinion that alterations additional to 
those mentioned by Mr. Dodge would have to be made in order to 
obtain that result. 

The next alteration which I understand to be referred to in the 
question is that of the mechanism of the Paige patent, of April 6th, 
1869, in which case, as I understand Mr. Dodge’s testimony, the 
alteration would be obtained by the removal of the uppermost com- 
bination lock, the permanent closing up of the opening of the safe 
door through which such removed lock was operated, and the com- 
bination of the parts left on the door with such parts of a time-lock 
mechanism as the time movement and notched guard dise of Ruth- 
erford as when made of proper dimensions could be employed In 
combinations with the tongue or cam 5 of the Paige patent to guard 
the bolt-work. In my opinion, this alteration, when, made, would 
embody in substance the improvement recited in the 3d claim of 
the Sargent reissue. The next alteration which I understand to be 
referred to is that of the mechanism of the Hollen patent, and the 
alte ration, as I understand Mr. Dodge’s statement, is to be made by 
removing the time movement and ke -y lock from the safe door by 
taking out the sliding door C and the spring a from the key lock 
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by applying to the safe door bolt-work corresponding with that de- 
scribed in the Sargent reissue, by re-applying the key lock so as to 
guard or dog that bolt-work, and by re-applying the spring a, the 
sliding dog C, and the time movement D in some manner not men- 

tioned by Mr. Dodge, in which they will guard the new bolt- 
419 work ata place separate from that at which the key lock 

operates, instead of having these three devices operate upon 
the bolt of the key lock. So far as I can perceive, these alterations 
would also involve the permanent closing of the old key-hole of the 
key lock and the making of a new key-hole in the door of the safe 
corresponding with the new position in which it would be necessary 
to place the key lock in order that it might operate in combination 
with the new bolt-work which is applied to the door. I am of the 
opinion that when the above alterations were made the mechanism 
would embody in substance the combination of the third claim of 
the Sargent reissue. 

The next alteration to which I understand I am referred is that 
of the lock mechanism of the Pillard patent, which describes the 
combination of two locks with each other by combining mechanism 
in such manner that one of the said two locks guards the other. 
This Pillard patent does not deseribe independent bolt-work, such 
“as is required by the third claim of the Sargent reissue, and the 
statement of Mr. Dodge (as I understand it) does not describe the 
addition of bolt-work, but assumes that the bolt of both of the said 
(combination) “ locks, and each independently of the other, locks the 
door.” It also assumes that the time lock which is to be substituted 
for one of the two combination locks is applied “ in such a manner 
that its bolt would serve to lock the door independent of the remain- 
ing combination lock. * * *” So that,as I understand the lan- 
guage used by Mr. Dodge, the remaining combination lock and the 
new time lock are each to lock the door independently of the other, 
and direetly or without being combined with each other, by means 
of independent bolt-work which both guard. In making the altera- 
tion, also, the combining mechanism which enables one of the two 
combination locks of the Pillard patent to operate upon the other 
is either removed or is rendered useless. ‘The alteration thus made 
would not, in my opinion, embody in substance the combination of 
the third claim of the Sargent reissue, because it would lack the 

bolt-work, which I understand to be an essential member of 
420 that combination, and because the combination lock and the 

time lock would secure the door directly instead of being 
combined with bolt-work, which is common to both and which se- 
cures the door when guarded by the combination lock and the time 
lock. | 

The next case to which I understand I am referred is that of the 
prior Sargent patent, No. 186,369, the mechanism of which is to be 
altered, as it is said in substanee, by detaching the time lock; by 
turning it on end so that the end of extension of its yoke lever P 
would point toward the connecting bar of the bolt- work, and by ap 
plying a new stud or tongue piece to the bolt-work to operate in 
combination with the end of the extension of the yoke lever P in its 
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new position. In order that the mechanism so altered might operate 
with certainty it would be necessary, in my opinion, to apply a 
spring, such as that represented at r (of the Sargent drawings), so 
that the yoke lever might be retained with certainty in its position 
to dog the bolt-work. If these alterations should be made, I am of 
opinion that the mechanism so altered would embody in substance 
the combination of the third claim of the Sargent reissue, No. 7947. 

As respects the last part of the question, in reference to invention 
being required, | understand that the question implies that when 
any one of the said lock mechanisms was assumed to be altered the 
other alterations did not exist,and I am of opinion that some of the 
said alterations would, at the date each is assumed to be made, have 
required invention to produce it. ‘Thus, in case of the assumed al- 
teration of the lock of the Hall patent, No. 58384, the person who 
made it at the date of that patent would, among other acts, have had 
to conceive in his mind the idea of combining the time lock and 
the combination lock in the condition in which they would exist 
after the alteration was made, and also the idea of guarding the 
bolt-work of the door by two classes of locks which differ substan- 
tially in their mode of operation in the respect that one of the two 
‘an be unlocked at any moment by the authorized person, while 

the other could not be unlocked, even by the authorized per- 
421 son, until the predetermined hour was reached by the con- 
tinued movement of the time mechanism, and also the ad- 
ditional idea of guarding the common bolt-work by the said two 
different classes of locks separately and independently of each other. 

The same mental conception would have had to have been con- 
ceived by the person who made the alteration of the Hall lock by 
means of the Bayly time movement, and that alteration required 
invention, in my opinion. 

In the case of the assumed alteration of the Savage lock mechan- 
ism, | may state that if the alteration was made only in the manner 
I have stated, I understand to be described by Mr. Dodge (that 1s, 
without combining the Savage time lock with bolt-lock, such as that 
of Sargent, so that the former guarded the latter), | am of opinion 
that that change did not require invention at the date of the Savage 
patent, because it would be a mere addition to the door of the key 
lock or additional fastening, without the combination of such lock 
or fastening with the Savage time lock so that the last exercised 
any action upon either of the first two. If, however, other devices 
were added, so as to produce a mechanism in which the key lock 
and Savage time lock were both combined with a bolt-work substan- 
tially the same as that of Sargent and in substantially the manner 
required by the Sargent reissue,*then invention would have been 
required, in my opinion, to have made that combination at the date 
of the Savage patent, because such acts would have involved the 
necessity of substantially the same mental conceptions which have 
been before mentioned by me. 

In the case of the alteration of the Page mechanism, I am of 
opinion that invention would have been required at the date of the 
Page patent to have produced the alterations ‘mentioned, because 
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they would have involved of necessity the mental conceptions pre- 
viously mentioned by me. 
As respects the alterations of the mechanism of the Hollen 
422 patent, lam of opinion that they would have required in- 
vention at the date of the Hollen patent, because they would 
have involved of necessity the mental conception that the combina- 
tion of Hollen might be destroyed and that the members thereof 
might be recombined in a new manner which the Hollen patent 
neither describes nor suggests; also the further conception that the 
parts of the Hollen mechanism might be combined separately and 
independently of each other with a bolt-work such as that of Sar- 
gent’s in such manner as to guard it independently while that bolt- 
work secures the door. 

In the case of the altered Pillard mechanism the alterations 
assumed, as I understand Mr. Dodge’s language, would result simply 
in having a time lock and a combination lock applied separately to 
secure directly the same door without either guarding bolt-work 
and without either influencing the operation of the other or influ- 
encing the operation of bolt-work which was guarded by the other. 
[ am of opinion that those alterations would not have required in- 
vention, because they amount simply to applying two locks so as to 
lock or secure directly the same door without combination between 
them. 

As respects the assumed alterations of the prior Sargent patent, 
to which I have referred,l am of opinion that they would have : 
required invention at the date of that patent, because they would 
have involved the necessity of the mental conception that the com- 
bination of such prior patent might be destroyed, and that the mem- 
bers thereof might be recombined in the new manner described in the 
Sargent reissue and with the addition of the second tongue or stud, 
which combination was neither described nor suggested in the prior 
Sargent patent. 

I am further confirmed in my above statements as to the require- 
ments of invention to produce the alterations in each of the above 
cases In which I have expressed the opinion that invention was re- 
quired because in each case some mechanical changes are necessary 
in order that the alterations may be made; and | am further of the 

opinion that invention was required in each of the cases of 
423 alteration, which in my opinion would have required inven- 

tion, because each of the said alterations would have resulted 
in producing a useful result, which, so far as | know, would have 
been new at the date when such alterations are assumed to be made, 
viz., the result which is stated in the quotation from the Sargent re- 
issue made by me in my answer to Q. 22. 

24 q. If the bolt-work of the door described and reterred to in 
the combination of devices set forth in the third claim of said Sar- 
gent reissue were severed, but operated by a common spindle, as sup- 
posed by Mr. Dodge at }). 138, &e., of the Defendant’s Record, would 
a bolt-work so arranged and operated be substantially different from 
the bolt-work referred to in said combination, so far as its function 
jn said combination is concerned ? 
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A. If the said bolt-work after being severed was reunited with a 
common spindle which operated both parts simultaneously as a num- 
ber of separate bolts are operated by one spindle, such reuniting 
would amount in substance to a recombination of the severed parts, 
but at a different place from that at which the severing was effected. 

The bolt-work so reunited would be substantially the same bolt- 
work as it was before it was severed, and would perform the same 
functions in the combinations as it did before being severed. 

25 Q. Please look at the model marked Defendant’s Exhibit “ Bass 
Model,” and state whether or not the combination of a combination 
lock and a hook or pawl shown on one of the doors of said model 
is a representation of anything shown or suggested in said Bass pat- 
ent, and whether in your opinion it would have required invention 
to make said combination at the date of said Bass patent. 

A. The combination of combination lock and of some of the 
mechanism represented in the Bass patent, which is shown on one 
of the doors of Respondents’ Exhibit “ Bass Model,” is neither shown 
nor described in the Bass patent, and I have no doubt that the said 

combination would have required invention to produce it at 
424 the date of the said Bass patent, as it involves a new mental 

conception and a mechanical construction which 1s not rep- 
resented nor described in the Bass patent, and which is not repre- 
sented or described, to my recollection, in any earlier patent. 

26 Q. Recurring once more to the Little patent, please state 
whether or pot in your opinion the various alterations or additions 
supposed by defendant’s experts to be made in the devices shown in 
prior patents, in order to anticipate said -Little patent, and concern- 
ing which you have already testified, would, if made, require inven- 
tion at the dates of the said several patents to which said alterations 
or additions respectively relate. : 

A. The first of these alterations which I understand to be referred 
to by the question is that mentioned in the 8th question, in refer- 
ence to the Rutherford patent. In my opinion, both of the altera- 
tions referred to of the Rutherford mechanism would have required 
invention at the date of the Rutherford patent, because each would 
have involved the mental conception of automatically dogging the 
bolt of a lock at a time subsequent to the shooting of the bolt, and 
each would have involved the planning of the alteration by which 
this conception was reduced to practice, there being no suggestion 
of any such new mode of operation in lock-work or of any mech- 
anism for performing the same in any previous patent or descrip- 
tion of which I have knowledge. Besides, the alteration would not 
only have been new, but would also have been useful. 

The alteration of the Bayly lock referred to in the 10th question 
would, if it had been practically useful, have amounted, in my opin- 
ion, to invention: but as the assumed alteration, as I understand it, 
would make the lock meehanism inoperative and practically useless, 
the alteration would not, in my opinion, have amounted to an inven- 
lion. 

My opinion of the assumed alterations of the Hollen mechanism 
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referred to in the 12th question is the same as that above expressed 

by me in reference to the alteration of the Bayly mechanism. 
425 In reference to the alteration of the Derby mechanism by 

the change of the latching lever and by the removal of the 
Derby time mechanism and the recombination of the bolt-work with 
time mechanism, perforated discs, and two or more adjustable pins, 
such as are found in the descriptions of the gas-cock mechanism, and 
also the alterations of the Derby mechanism in the manner repre- 
sented in the Derby model and in the Derby supplemental model, I 
am of opinion that each of the said alterations, when completed, 
would have involved inventions at the date of the Derby patent, be- 
cause they involved the necessity of the mental conception of. the 
automatically dogging the bolt-work at a time subsequent to the 
shooting of the said bolt-work by the operator, and also the concep- 
tion of a capacity to vary or predetermine the amount of time which 
should elapse between the time of shooting the bolt-work by the op- 
erator and the subsequent time at which the bolt-work would .be 
dogged by the automatic action of the mechanism, and also the con- 
ception of the new combination of mechanism by which the above 
conceptions were reduced to practice, and in one case the conception 
of the plan of automaticaliy shooting the bolt-work by the operation 
of the time movement in combination with the automatic dogging, 
all which were new, so far as I know, there being no description or 
suggestion of them in the Derby patent nor in any patent or de- 
scription of earlier date with which I am acquainted. 

27 Q. Referring to the Herzberg, Quimby, Richardson & Russell, 
Taylor, and Cope patents, and to the [iluminated Clock Exhibits 1 
and 2 and the extract from Thiout, would it, in your opinion at the 
dates of the said several patents and publications, have required in- 
vention to have combined the devices shown and described in said 
patents and publications with the dogging mechanism of the bolt- 
work of a safe or vault door so as to form the combination set forth 
and referred to in the seventh claim of the Little reissue ? 

A. In my opinion invention would have been required in each of 

the cases stated in the question, because in each case the com- 
426 binations would have been the result of a new mental con- 

ception and of the mechanical changes required to have re- 
duced that mental conception to practice. In each case, also, the 
combination produced would have been a new one, so far as I know, 
at the date at which it is assumed to be made, and would have been 
of practical utility. 


Adjourned to May 6, 1880. 
427 New York, Jay 6, 1880. 
Parties meet pursuant to adjournment. 
Cross-examination of E. 8. Renwick: 


25 X Q. Can the bolt-work of the defendant’s lock be dogged 
without the bar b co-operating to lift into position the dropping bar 
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“C” until it is held by engagement with hook E; and, if so, in 
what manner ? 

A. The bolt-work of the defendant’s lock, as previously explained 
by me, is constructed in such manner that the dog C, called the 
dropping bar in the question, must be lifted into its dogging posi- 
tion by a force supplementary to that of the time movement, and 
this force is applied by means of the bar B, so that the bolt-work 
‘annot be dogged unti! the bar B is moved to raise the dog or drop- 
ping bar C, and this dog must then be held in its position by the 
operation of the intermediate lever E, whose hooked end is engaged 
with a projection of the dog. 

29 X Q. If the time mechanism and adjustable devices of the 
defendant’s lock are all removed cannot the bolt-work be thrown 
into the locked position by the operation of the hook E, bar B, and 
dropping bar C, and can this be done in the case of Little? 

A. As I understand the assumption of the question, it supposes 
the case of the removal from the defendant’s lock of the tine move- 
inent and the two adjustable devices without the removal of any 
other part, thus leaving the intermediate lever E and the catch 
which holds it in its withdrawn position from the dog C. If under 
such circumstances the lock should be manipulated in the same 
manner as it is when the time movement and the adjustable devices 
form parts of it, the bolt-work might be thrown in the locked posi- 
tion by the movement of the knob spindle, but the bolt-work would 
not be ddgged, because the catch of the intermediate lever E would 
not be tripped to let it fall and engage with the dog or dropping bar 
C. If, on the other hand,when the time mechanism and adjustable 

devices were removed, the bolt-work, after being put in the 
128 ~—s locked position bv the operation of the knob spindle, might 

be dogged, provided either the catch to which | have referred 
had been previously removed or should not be used. 

If the Little mechanism should be constructed as represented in 
the drawings of the reissued patent and the time mechanism and 
two adjustable devices should be removed without some other de- 
vice being added to lift the dog V as the dog C is lifted in the de- 
fendant’s lock by the action of a force supplementary to the time 
mechanism, the bolt-work could undoubtedly be placed in the locked 
position by the operation of its knob spindle; but the bolt-work 
would not be dogged or secured from the want of means of lifting 
the dog V into the dogging position. 

30 X Q. If the door of defendant’s safe is closed and the bolt- 
work thrown intothe locked position while the time movement — not 
running, could not the obstruction or dog be removed and the safe 
put into the unlocked position by means of G, J, F, and their con- 
nections ? 

A. | understand that the defendant’s lock contains, in addition to 
the parts which correspond substantially with the combinations of 
the Little reissue, what is designated upon Complainants’ Exhibit 
“ Defendant’s Lock Drawing ” “ secret combination lock,” and also 
the connections G, J, F. These devices, in the normal condition of 
the lock, when the time movement or mechanism is running, are 
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practically inoperative; but when the time mechanism is stopped 
they can be brought into operation to undog the bolt-work. Of 
course the removal of the time mechanism would produce the same 
effect, in substance, in reference to the secret combination lock and 
connections as the stoppage of the time mechanism when the door 
was closed and the bolt-work dogged. In either case the dog could 
be removed and the bolt-work unlocked by the operation of the 
said secret lock and its connections. 
31 X Q. In the defendant’s lock, when the clock-work has reached 
the predetermined time for releasing the dog C and the inter- 
429 mediate lever FE, operating as a catch, is disengaged from the 
dog C, is said dog permitted to drop by its weight to release 
the parts upon which it operates until, by the movement of the bolt- 
work operated exteriorly, the frictional contact of bar B is with- 
drawn from said dog C% 


Objected to as not relating to matters testified to by the witness 
in his direct examination in rebuttal. 


A. In the defendant’s lock, as previously explained by me, the 
dog C, under the conditions mentioned in the question, is not per- 
mitted to drop by its weight to release the bolt-work except by the 
movement of the bolt-work itself, during which movement the 
hooked inner end of the bar B is withdrawn from the projection at 
the heel of the dog C. 

32 X Q. In the Holbrook & Fish lock is the dog held in its dog- 
ging position against the tendency of gravitation to move it out of 
that position t 

A. If the said Holbrook & Fish lock should be placed with the 
bolts moving horizontally, one of the two dogs H would be held in 
its position by the operation of the time mechanism against the ac- 
tion of gravitation, as well as against the pressure of a spring, while 
the other of the two dogs H would not be held against the action of 
gravitation. If the Holbrook & Fish lock should be set with its 
bolts to work up and down instead of horizontally and with the 
time mechanisin uppermost, neither of the two dogs H would be 
held against the action of gravitation when dogged, but both would 
be held in their dogging positions against the pressure of a spring, 
which would be a substitute for gravitation. If, on the other hand, 
the Holbrook & Fish locks should be set on the door with its bolts 
to work up and down and with the time mechanism downward, 
both of the dogs H would be held in their dogging positions against 
the action of gravitation, as well as against the pressure of a spring. 

3d3 XQ. In the Little patent does not the cam of the adjustable 

devices, When acting upon the dogging lever, bring said lever 
430 into position for dogging, and can this result be accomplished 
by the same act in Holbrook & Fish? 

A. In the lock represented in the drawings of the Little patent the 
cam-formed portion of one of the adjustable devices, operating 
through the intermediate lever, brings the dog or dogging lever V 
lute its dogging position, ' 

If the Holbrook & Fish lock be constructed as represented and 
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described in the Holbrook & Fish patent, that operation cannot be 
performed by either of the notched dises D, because the notch of 
each of those dises D is radial at both sides, so that when either 
presses against a bar engaged in it it does not tend to move such 
bar radially. On the other hand, the end of each of the interme- 
diate levers E, which operates in connection with the notch of the 
dise D, is bent to a hook form, and is curved concentrically or there- 
abouts with the pivot on which such lever vibrates. Hence when- 
ever the lever is engaged in the notch of the dise it locks the dise 
from being moved by the operation of the time mechanism, and 
consequently the dise D, which constitutes the adjustable device of 
each of the independent time movements, cannot operate the inter- 
mediate lever for the purpose of bringing the corresponding dog H 
into its dogging position. According to the deseription of the Hol- 
brook & Fish patent, the dog is put in its dogging position by hand; 
the intermediate lever E is then pressed down against the clasp or 
dog H by hand so as to withdraw the bent end of the release lever 
or intermediate lever from the recess or notch of the dise D; and 
the dise D is also turned by hand to carry its notch past the bent 
end of the intermediate or release lever, leaving the last resting on 
the concentric rim of the dise. 

34 X Q. The Little patent permits the pieces R and V to be made 
in one piece, if desired, and the operation of the device is not 
changed if this is done. Is this true, also, of the levers E and H of 
Holbrook & Fish? 

A. The lock represented in the drawings of the Little patent 

might be constructed with the intermediate lever R and the 
431 dog V in one piece, without changing in substance the opera- 

tion of the lock. It would be possible to alter the Holbrook 
& Fish lock by throwing away either dog H and its corresponding 
release lever and by putting in place of the two a two-armed dogging 
lever having somewhat the shape of the letter V and with one of its 
ends bent in the same manner as the end of the present interme- 
diate lever Eis. ‘The lock would then operate in substantially the 
same manner as before the change; but either the position of the 
index of the dial would have to be correspondingly moved or the 
relationship of the notched dise D to the dial would have to be 
changed by turning one relative to the other, so that the noteh would 
come to the proper position for releasing the dog at the hour indi- 
cated by index. — 

35 X Q. Would the removal, substitution, and adjustment of parts 
in the Holbrook & Fish device indicated by you in your last answer 
require invention ? : 

A. Whether it would or would not would depend upon circum- 
stances. If, forexample, the dogging mechanism of a time lock pre- 
vious to the date of the Holbrook & Fish patent had been combined 
with time mechanism directly, so that a dogging dise received the 
direet pressure of the dog without the intervention of a lever between 
the two, 1 think that the changes assumed would not have required 
invention. But if upto the date of the change every dog which 
had been combined with the time mechanism of a time lock had 
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been combined with it through the intervention of a lever, I am of 
opinion that the person who first conceived the idea that such an 
intermediate lever could be dispensed with, and produced a lock in 
which the dog was directly combined with a notched disc, would 
have produced an invention. ) 

35) X Q. Do you know of any patented device existing previous 
to the date of the Holbrook & Fish patent where a time lock had 
been combined with time mechanism directly, so that a dogging 
dise received the direct pressure of the dog without the intervention 

of a lever between the two? 
432 A. In the Rutherford patent, drawing 1, there is a repre- 
sentation of what I should term an imperfect dogging mechan- 
ism, in which, when the key lock is locked and the time mechanism 
is set for releasing the bolt of the key lock at the predetermined hour, 
the dise receives the direct pressure of a dogging plece without the 
intervention of a lever between the two. 

36 X Q. Then, with your knowledge of the said Rutherford patent, 
will you please state whether, in your opinion, at the date of the 
Holbrook & Fish patent, it would have required invention to have 
made in the said Holbrook & Fish device the removal, substitution, 
and adjustment of parts heretofore indicated by you in your answer 
to X (). 54? 

A. Iam not prepared to give a positive answer to the question 
without having time to consider and ascertain whether or not some 
other gain would result from the assumed change of the Holbrook 
& Fish lock than the dispensing with the intermediate lever and 
the consequent simplification of the lock mechanism. If, however, 
no qther result than this should be attained by the change, I should 
be of opinion that, in view of the fact that in a preceding time-lock 
mechanism the dog was combined directly with the notched dise, 
the change of the Holbrook & Fish mechanism as assumed in X Q. 
34 would not amount to invention after, of course, the production 
of the Holbrook & Fish lock. 

3o7 XQ. If, after the removal of the partsin the Holbrook & Fish 
lock, there was substituted for levers E and H a two-armed dogging 
lever, all as suggested by you in said X Q. 34, would not the spring, 
acting upon the bolt-work, create such a pressure as <o cause the 
stoppage of ihe time movement? 

A. ‘That is a matter which I have not previously considered; but 
whether the presence of the spring would or would not create suffi- 
client friction upon the rim of the notched dise to stop the time 
mechanism would depend entirely upon the relative sirengths of 
the spring of the bolt and the spring of the time mechanism. In 

the lock as altered there could be nothing but friction tend- 
433 ing to stop the time mechanism until the hour for release of 

the bolt arrived, when the time movement and dise would be 
positively stopped by the engagement of the hook-ended lever in 
the notched disc, until the two should be disengaged by hand for re- 
setting. In view of the above facts, if the spring of the time mech- 
anism was of the requisite strength to overcome the friction, the 
time mechanism would not stop until the hour of release arrived, 
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If, however, the spring of the time lever should be too weak to over- 
come the friction, the time mechanism would, of course, stop. 

38 X Q. In the Bass device is it not necessary that the operator 
shall first engage the hook / with the piece m in order that h should 
fall into the notch E, and if the operator should omit to do this 
would not the safe remain unguarded by the time movement in con- 
sequence ? 

A. It is necessary before closing the safe to perform the operation 
mentioned; and if this should not be done the safe would remain 
unguarded by the time movement, unless, of course, some change 
was made in the construction which enabled the engagement to be’ 
effected after the safe door was closed. 

oY X Q. In the defendant’s luck is any such preliminary engage- 
ment by the operator of the dog C with hook E necessary ? 

A. There is no such engagement necessary preliminary to the 
closing of the door, although there is preliminary to dogging, so 
as to prevent reopening until the time movement arrives at the 
proper hour. 

40 X Q. Is there not in defendant’s lock a bell-crank lever, which 
[ now mark K, which is acted upon by one of the adjustable arms 
to trip said lever and thereby permit E to engage with the stad of 
U, and is not the arrangement of these parts in combination neces- 
sary to the device to permit locking thereof at the predetermined 
time, and do you find any similar or equivalent devices in the Tay- 
lor patent, 61961, for such purposes? If yea, state them. | 

A. In the defendant’s lock there is the tripping lever 
434 marked K in the Complainants’ Exhibit “ Defendant’s Lock 
Drawing,” and this lever is acted upon by one of the two 
adjustable devices of the time mechanism for the purpose of per- 
mitting the intermediate lever E to engage with the dog C for the 
purpose of dogging the bolt-work ; and unless the lock mechanism 
should be changed by the substitution of other devices the said 
parts are necessary in order that the automatic dogging of the bolt- 
work may be effected at the predetermined hour subsequent to the 
closing of the door. In the Taylor patent referred to in the ques- 
tion I find an adjustable device carried by clock-work operating 
upon a lever, D, which operates as a detent to alternately permit 
and stop the revolution of a detent wheel which turns always in the 
same direction. The said adjustable device corre sponds substan- 
tially with the adjustable device of the defendant’s lock. The de- 
tent lever substantially corresponds as a tripping lever with the 
tripping lever of the defendant’s lock, but there is no device de- 
scribed or represented in the Taylor patent which corresponds sub- 
stantially with the dog C of defendant's lock either in its mode of 
operation in dogging bolt-work or in the respect that it is moved 
alternately in opposite directions. ; 

41 X Q. Do all, the cams of the Taylor device act in the same 
manner for the same purpose on the same dog, D, in their rotations, 
and is this the case with the adjustable arms of defendant's lock? 

A. In the Taylor patent all the cams or adjustable devices operate 
in the same manner upon the same tripping lever, D, and for the same 
06-—261 
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purpose—that is, to permit the detent wheel to revolve in the same 
direction intermittingly. In the defendant’s lock one of the two 
adjustable devices operates upon the tripping lever for the purpose 
of effecting tne dogging of the bolt-work at the predetermine «dl hour. 
The other of the two adjustable devices operates in substantially the 
same manner upon the intermediate lever as the first adjustable 
device operates upon the tripping lever, but the purpose of the sec- 
ond device is the reverse of the purpose of the first, the purpose of 
the second being to effect the release of the bolt-work at the 
435 hour predetermined by the operation of the time mechanism 
and the adjustable device. 

42 X Q. What | with] knowledge of the Quimby patent, No. 24433, 
and the Tay lor patent could nota skilled mechanic withoutinvention 
cause the ‘Taylor cams to present a continuous cam and a continuous 
projection, which continuous cam and projection would act on the 
intermediate dog “ D” in the same manner and accomplish the same 
purpose as do the adjustable devices of Little with his intermediate 
lever and dogging lever when said levers are made in one plece, as 
permitted in the patent of Little’ 

A. In the first place, the mechanic who had knowledge of the 
Quimby patent and of the Taylor patent and who should change 
the ‘Taylor mechanism so as to produce a useful result by the change 
of the adjustable devices as mentioned would, in my opinion, produce 
an invention, because it is clear that the mode of operation of the 
‘Taylor mechanism would be materially changed, and that it would 
not without other changes than are me tioned in the question per- 
form the purposes described as being performed in the Taylor patent. 
Thus, when one of the adjustable devices of the Taylor patent oper- 
ates upon the detent lever, the latter is immediately caused to react 
by the operation of its spring, and as a consequence the detent wheei 
is permitted to move the space between two of the outer row of pins 
for each action of one of the adjustable devices, and movement to 
this extent is necessary in order that the index hand v may move 
from one figure upon the dial to the next. If, however, the bearing 
surface should be made continuous the detent wheel, after being 
started by reason of the disconnection of the detent lever with one 
of the outer row of pins, would be stopped by the action of the detent 
lever upon the succeeding pin of the inner row, and the parts would 
remain stopped in that position so long as the continuous bearing 
surface bore upon the end of the lever D. The result would be that 
the index hand v, instead of being moved at once to the next sueceed- 

ing number of the dial, would be stopped part way between 
436  twonumbers until the continuous surface had passed by the 
lever. 

In the second place, if the change should be made, the continuous 
cam and projection, while operating upon the lever of the Taylor 
device in:the same manner, so far as respects a single movement of 
the lever,as the surface of the adjustable devices of the mechanism 
represented in the drawings of the Little patent operates upon the 
intermed ‘ate lever or would operate upon the intermediate or dog- 
ging lever when made in one piece, would not accomplish the same 
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purpose, because there is no device in the Taylor patent for dogging 
the bolt-work of a safe door, and there is no dog corresponding 
with that designated V in the Little patent. There would also be 
another point of difference which would be material, viz: That 
when the slide wheel of the Quimby patent was combined with the 
detent lever D of the Taylor patent (in place of the wheel’C with its 
adjustable devices) the said detent lever would be caused to vibrate 
for every tooth a of the slide wheel which passed by it and was not 
covered by a slide so as to produce a continuous bearing. This 
action would produce intermittent vibration of the lever between 
the action of the two ends of the continuous bearing surface upon 
it, and this intermittent vibration of the lever is a different mode of 
operation from that of the intermediate lever of the Little mechan- 
ism, which is permitted to remain at rest between the action of the 
two ends of the continuous bearing surface upon it. 

45 X Q. Is there any provision in the Taylor patent by which 
the dog “ D” can be set in the unlocking condition, then tripped 
into the locked condition, and thereafter removed from the locked 
condition ? 

A. In the Taylor mechanism at every operation of the detent D 
by any one of the adjustable devices it is moved out of its position 
for stopping. The wheel E, by one pin, is moved into the position 
to stop the wheel momentarily by acting upon a second pin; isa 
second time moved out of the position to stop the wheel by acting 

upon said second pin, and is moved into the position 
137 ~— to stop the wheel a second time by acting upon a third pin, 

which stoppage continues until the next adjustable device 
comes into action. ‘These four operations are all produced by each 
action of each adjustable device and the reacting spring upon the 
lever detent, and there is no position in which that lever detent is 
placed in which it is not in a position to arrest the movement of the 
wheel D as it is turned. 

15 X Q. Is there any provision in the Taylor device or that of the 
illuminating clock No. 2 whereby the dogging levers of said devices 
ure brought into and out of action by the bolt-work ? 

A. There is not in either of the devices referred — in the ques- 
tion any bolt-work, and, as a matter of course, there is in neither 
any provisions by means of which dogging devices for dogging 
bolt-work could be brought into or out of action by bolt-work, nor 
is there in either of those devices any dogging device for dogging 
bolt-work. 

46 X Q. Are not the two adjustable devices of Herzberg and the 
lever intermediate between them and the gas-cock equivalent to the 
two adjustable devices of Little and his intermediate levers when 
suid wheels V and R are made as one, as they may be by the pat- 
ent? 

A. The two adjustable devices of Herzberg, considered by them- 
selves, are, in my opinion, substantially the same things as the two 
adjustable devices represented in the Little patent, considered sep- 
arately from the combinations of which they form part. The said 
two adjustable devices of Herzberg also operate upon one arm of 
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the segment lever in the same manner that the two adjustable 
devices represented in the drawings of the Little reissue operate 
upon one arm of the intermediate lever; but the segment lever of 
Herzberg is not a dogging device for dogging bolt-work, and conse- 
quently the two adjustable devices of Herzberg and the segment 
lever are not equivalent to the two adjustable devices of Little and 
his intermediate lever when said lever and the dog R are made as 
one for the purpose of dogging bolt-work. 
438 47 X Q. Are not the Herzberg and Little patents alike in 
the particular that in both the combination of the time move- 
ments, adjustable devices, and intermediate lever is designed to 
cause action at a certain predetermined time? 
A. They are both alike in the respect that both will cause action 
of some kind at a certain predetermined time, but the actions per- 
formed are of two different kinds and for two different purposes. 


The latter part of the answer objected to as voluntary and irre- 
sponsive. 


48 X Q. If the time movements in Little are wound to their 
extent can the operator then adjust the dise C by moving it to the 
right or left? 

A. He can adjust the wheel C by moving it to the left to any 
extent he may see fit—either a part of a revolution or more than a 
revolution—the ratchet-wheel connection behind the wheels H I 
of the two time movements permitting movement in that direction 
for adjustment, but compelling the wheel C to revolve by operation 
of the time movements after the adjustment is effected. 

49 X Q. Does not the wheel C in Littlealways rotate in the direction 
of the winding and unwinding motion of the time movement and 
cease rotating when said time movement ceases said motion; and, if 
yea, how has said wheel any capacity for variations of adjustability 
relative to said time movement? 

A. In the forms of locks represented in the Little patent the 
wheel C, when rotated by the action of the time movement, always 
rotates to the left, and if the time movements should stop that 
wheel would cease to be rotated by them. Adjustability is obtained 
by reason of the fact that the wheel C is connected with the hour hub 
of each time movement through theintervention of the racket [ratchet] 
wheel and panel shown in dotted lines behind the wheel H and be- 
hind the wheel I. These two racket [ ratchet] connections permit the 
wheel C to be turned to tie left, as previously above stated by me, 
and to be adjusted Lo any extent relatively — the hour hubs of the 

two timemovements. ‘Thus, if it were desirable to adjust the 
1389 wheel C to operate one hour in advance of its normal posi- 

tion at any time, this can be done by turning the said wheel 
to the left the space of an hour, « ‘of a turn. On the other 
hand, if it were desirable to adjust the wheel C to operate an hour 
later, this ean be done by turning the said wheel to the left a space 
equal to ?3 of a revolution. 

| do not wish either my preceding answer or the present one to 
be so construed as to infer that I intended to state that the peculiar 
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means and manner of adjustment which exist in the form of lock 
mechanism represented in the drawings of the Little mechanism 
are characteristics required by either the first or seventh claims of 
the Little reissue. 

51 X Q. Do you find in defendant’s lock an unlocking device 
with a capacity for adjustment such as you have just described as 
pertaining to the said adjustable dise C of Little ? 

A. I do, viz: The adjustable arm carried by the time mechanism, 
which arm effects the release of the dog with the capacity of adjust- 
ment to cause it to operate at the predetermined hour. The adjust- 
ment is not effected in defendant’s lock in the same manner that it 
isin the form of lock represented in the drawing of the Little 
reissue, because in the former a readjustment has to be effected 
every time the time mechanism is wound up, and the adjustment is 
effected by the act of winding, whereas in the form of lock repre- 
sented in the Little reissue the adjustment when once made contin- 
ues until a readjustment is made by the authorized person, and the 
readjustment is not effected by winding. 


Adjourned to May 8th, 1880. 


440 New York, May 8, 1880. 
Parties meet pursuant to adjournment. 


Cross-examination of E. S. Renwick in rebuttal continued : 
52 X Q. Do you find the “dog” mentioned in the combination 


devices of the said seventh claim of Little? 

A. If the meaning of the word mentioned is restricted to men- 
tioning by name, then I do not find the dog mentioned by name ; 
but if the meaning of the word mentioned is to include mentioning 
by inference from the language of the claim, then I do find the dog 
or dogging mechanism mentioned. 

53 X Q. The word mentioned was limited to mentioning the dog 
specifically by name, and now, as you are driven to an inference to 
include the dog specifically in the language of the said seventh 
claim, why do you not resort to the same liberty of inference as to 
all the other claims in the said patent and thus by inference include 
all of the claims of said patent in one; or, in other words, where do 
you draw the line of inference in construing said claims ? ' 

A. The questions hitherto, so far as I can recollect, have been 
restricted to the first and seventh claims, and therefore I propose to 
confine my answer to those two unless I am directed subsequently 
to answer in respect to allthe others. I have not found it necessary 
tu resort to the specification for the purpose of ascertaining whether 
the dogging mechanism is or is not properly included as a member 
of the combination recited in the first claim, because the dogging 
mechanism is named in that firstclaim. I did consider it necessary 
to resort to the specification in endeavoring to ascertain what were 
the devices included in the combination of the 7th claim, because 
that claim contained the language “ determining the time of locking 
and” * * * “of unlocking” without stating the device 
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upon which the adjustable devices operated to produce those 
effects. On referring to the specification I found, among other 

statements, the following: “ The adjustability of my lock for 
441 locking and unlocking I obtain by means of my dial, which 

is so arranged that what I may call its bolt or dog actuating 
points can readily be changed from one position to another, so that 
they will actuate the dogging mechanism at any desired hour for 
locking or unlocking.” The locking and unlocking mentioned in 
the above quotations appear to me to be the locking and unlocking 
mentioned by name in the 7th claim, and the language of the quo- 
tations shows that the patentee produced such locking and unlock- 
ing by something more than the adjustable devices and time move- 
ments, and that he used and relied upon the operation of the dog- 
ging mechanism in connection with his dog attuating points or 
adjustable devices to produce the said operations of locking and 
unlocking. Now, had the 7th claim consisted only of the following 
words, viz., “The combination, substantially as above set forth, of 
the time movement and two adjustable devices,” I should have 
understood that the dogging mechanism or any mechanism for pro- 
ducing locking and unlocking were not properly members of the 


combination recited, but that the language of the claim was broad 


enough in its scope to include the combination of time movements 
and two adjustable devices, wherever they might be found and for 
whatever purpose they might be used. When, however, the lan- 
guage of the said seventh claim commences with the words “Ina 
time lock ” and closes with the words “ one for determining the time 
of locking and the other of unlocking” and I find, among other 
statements in the specifications, that one previously quoted by me 
in reference to the dogging mechanism, I am led to the conclusion 
that the patentee did not intend to include within the scope of lis 
claim every combination of time movement and two adjustable de- 
vices for any and every purpose, but did intend to restrict the com- 
bination of the seventh claim to the combination, substantially as 
set forth in the specifications, of the time movements and two ad- 
justable devices with the dogging mechanism, by means of which 

the time of locking and unlocking mentioned 1n the claim 
442 are determined. I understand therefore that the dogging 

mechanism is properly a member of the said seventh claim 
and is referred to by its peculiar language. 

54 X Q. Referring to the Exhibits Illuminating Clocks, 1 and 2, 
you say: “ They do not refer in any manner to bolt-work or to a dog 
or obstruction.” In No. 1 of said exhibits is the following descrip- 
tion: “ During the time the lever is up, its opposite end ‘ M,’ by 
means of the connecting rod ‘n,’ keeps the lever o of the gas-cock p 
down;” and in No. 2 of said exhibit is the following description : 
“This motion turns the stop-eock C and lowers the gas at the 
burners.” Does not this language describe an obstruction to the 
flow of gas in said devices ? 

A. The language quoted in connection with the reissue, unquoted, 
undoubtedly describes an operation which produces a partial ob- 
struction of the flow of gas in the gas pipe. 
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55 X Q. And in the Cope patent does not the door M constitute 
an obstruction to the ingress and egress of the bees ? 

A. It does when it is lowered. 

56 X Q. If in the Hollen patent the rock-shaft H, arm g, spring e, 
and crank 7, which constitute his stopping device, are removed, would 
there not remain an operative device to dog and release the lever G, 
and through G a bolt or obstruction which G dogs? If the notch 
“d” is enlarged, would not the forward part of the notch (in the di- 
rection of the motion of the disc) release the dogging action and the 
rear part cause the dogging action, and would this require inven- 
tion? 

A. In the mechanism of the Hollen patent, if the parts mentioned 
in the question should be removed, there would not, in my opinion, 
remain ‘a practically operative device for both dogging and releas- 
ing the lever G, and through it the bolt or obstruction which G 
dogs, because, in the first place, if those parts should be removed 
and the authorized person should not be on hand to open the safe 

immediately after the dog was released, he could not open it 
443 again for nearly 24 hours; and, secondly, because when the 

apparatus is constructed as described in the specifications the 
act of setting the time movement so as to release the key lock at the 
required time would prevent the possibility of automatic dogging 
of the bolt of the key lock by the action of the time movement. 

If the stop mechanism, consisting of the rock-shaft H and its ap- 
purtenances, had been removed by any person and the notch d of 
the notched dise I had been enlarged by cutting off a portion of the 
dise so as to leave the bolt-work of the key jock undogged for a rea- 
sonable period of opening for practical use, and so that the bolt of 
the key lock after remaining released for such reasonable period 
would be automatically dogged by the operation of the time me- 
chanism ata time subsequent to the locking of the key lock, and 
the person had made these changes at the date of the said Hollen 
patent, he would undoubtedly, in my opinion, have produced an 
invention, because he would have produced a result which, so far 
as | know, was new and useful and must have been preceded by a 
inental conception of both it and of the means of producing it, and 
because the inventor also would have had to make changes in the 
existing lock mechanism in order to reduce his invention to prac- 
tical use. 

57 X Q. If in the Bayly nick wheel the cireular portion which is 
brought in contact with the bolt is enlarged cireumferentially to a 
width greater than the bolt, leaving the portion which comes in 
contact with the hooked end of one of the stopping devices un- 
changed, could not the bolt then remain capable of being unlocked 
for a predetermined period, and capable of being subsequently au- 
tomatically locked by the time mechanism? 

A. The change assumed in the question, as [ understand it, con- 
sists in cutting away the disc O above the upper side of the present 
nick, shown in the drawing, Fig. 1, and when the nick wheel is in 
the position thus represented, and thereby making the notch or nick 
broader, but without any change in the mechanism., [In such a case 


ae ARN tianace snout 


AP AIR tli Mamavenharnsnssngunooorboasaion 


YALE L. M. CO. ET AL. VS. BERKSHIRE N. B. ET AL. AND 


if the nick wheel should be set as described in the patent 
444 the lock-bolt would be undogged sooner in proportion to the 

greater width of the notch, and the lock-bolt would remain 
undogged until the notched dise was reset by hand and the bolt of 
the lock shot by hand. The mechanism would not dog the bolt au- 
tomatically for the reason that, in order that the stop mechanism of 
the Bayly patent may operate to stop the time movement as described 
therein, the notched dise or wheel Z must turn to the left hand, so 
that the nearly radial under side of the nick, represented in Fig. 1, 
may operate to lift the hooked end of the lever Q and bring the 
stop lever S in contact with clock wheel U. Whenever in the oper- 
ation of the clock mechanism the lower side of the nick (which is 
its rear side in the direction of movement) moves the said lever Q 
it stops the time movement, and consequently prevents the time 
movement from carrying that rear side of the notch past the butt 
of the lock bolt B. Hence, however much the. notch might be en- 
larged, as assumed in the question, the clock-work would be stopped 
from carrying the rear side of the notch past the lock bolt, and, as 
such carrying is essential to dogging, automatic dogging could not 
be effected. 

58 X Q. The Richardsonand Russell patent says that it is of course 
applicable to the [other] purposes than lighting and extinguishing 
gas-lights. Please examine the devices set forth in said patents and 
state if you do not find therein a time movement, two adjustable 
devices, and a dogging mechanisin; and, if yea, if proper propor- 
tious are given to the dog K and its appurtenances, could not the 
combination of devices be thereby made applicable to dog bolt- 
work of a safe by acting through dog K, as in Little’s device such 
bolt-work is acted upon by the dog V ? 

A. It is true that there is a general statement or suggestion in the 
specification of Richardson and Russell that the invention de- 
scribed “is of course applicable to other purposes,” but there is no 
description or direction of any mode or means of so changing the 
mechanism that it may automatically dog and release the bolt-work 

of a safe door. 
445 There is in the mechanism represented and described in the 

Richardson and Russell patent a time movement, two adjusta- 
ble devices,and a dogging mechanism, but I don’t wish this language 
to be construed as an expression of an opinion that the said Richard- 
son and Russell patent describes or represents a dogging mechanism 
which is substantially the same as that represented and described in 
the Little reissue. If noother change is made in the Richardson and 
Russell mechanism than that of changing the dog K and its appur- 
tenances, | cannot perceive how the mechanism could be made ap- 
plicable to the dogging of boit-work for the practical purposes per- 
formed by the dog V of the Little reissue, because in the Richardson 
& Russell mechanism the dog K is a travelling dog, which is car- 
ried around once in seven days by the operation of the drum to 
to which it is secured, and the two levers which operate upon it are 
separated by aspace through which the dog has to be carried by the 
operation of the drum in order that after being released by the op- 
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eration of one lever it is recaught or dogged by the operation of 
the second. Moreover, the dog is moved continuously in one direc- 
tion instead of being reciprocated, and after the dog has been re-. 
leased by the operation of the dogging lever which first operates 
upon it at least six days intervenes before the dog is brought inte 
position for being stopped by the dogging lever which next in orde, 
operates upon it. Under these circumstances, and others which I 
have not mentioned, it appears to me that a much greater change 
in the mechanism than that of the mere proportions given to the 
dog K and its appurtenances would have to be made in order to 
make the devices applicable to dog the bolt-work of a safe, and I 
do not find in the Richardson & Russell patent any description or 
suggestion of the changes which would be required for such a pur- 
pose, although I have no doubt that if a person should be permitted 
to change the construction and operation of the Richardson & Rus- 

sell mechanism to any extent and to remove and add such 
446 devices as he might see fit he could convert parts of it into 

a mechanism for automatically dogging and releasing bolt- 
work. 

59 X Q. In the Little device if it is desired to open a safe at an 
hour later and [than] a time originally set, is it not necessary to stop 
the clock for a period requisite to accomplish this? : 

A. It is not necessary to stop the clock-work for the purpose men- 
tioned, because the ratchet mechanism behind the wheels H and I 
permits the dials and adjustable devices to be turned for adjust- 
ment to any extent in the direction of automatic movement, and 
therefore it is only necessary to turn the adjustable devices forward 
a space equal to an automatic movement of 23 hours,such movement 
being permitted by the said ratchet mechanism. The authorized per- 
son therefore has the option of either stopping the clock mechanism 
or of producing the required change by adjustment, as he may see 
fit. I may further add that this free turning of the adjustable de- 
vices in the advancing direction is mentioned in column 2, page 2, 
of the Patent Office copy of the specification as a means of setting 
the adjustable devices. 

60 X Q. Please look again to the Derby patent. Suppose the 
dial represented the period of eighteen hours. If the clock should 
be fully wound up, the pin J placed in hole next to the right of 
that wherein — is now shown placed in the drawing, can the door 
be closed and the bolts thrown into the locked position? If not, 
why not? 

A. Whether it could or could not would depend upon circum- 
stances not mentioned in the question. If, for example, after the 
pin should be so set, the attempt should be immediately made to 
close the door, it could not be secured by the bolt-work, because the 
pin in its new position would prevent the latch lever G from swing- 
ing to the right hand in Fig. 3 of the Derby drawings sufficiently 
to let the cross-form bult-work be moved to its securing position ; 
but if the clock-work should be permitted to run some time after 
the pin was moved, so that the pin would be out of the way of the 
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latch lever at the time the bolt-work was to be moved into 
447 —s its locking position, then the door could be closed and the 
bolts thrown into the locked position at that time. 

61 X Q. In the Derby drawings, Fig. 1, there is, besides the centre 
pin H, another pin which is not lettered, it appears, crossed by the 
short arm g? of the pendulous latch lever. What pin is this? 

A. There is no description given in the Derby patent of any sueh 
pin, it not being referred to in any manner whatever in the deserip- 
tion. I have supposed that the said representation given in Fig. 1 
was intended as a representation of the pin or screw which held the 
hub of the spring Lin its position. I have noticed that the draw- 
ings, Fig. 1 and Fig. 3, do not correspond identically with each 
other, which is a fact that 1 have frequently noticed in patent 
drawings, and it has appeared to me that the person who made the 
Derby drawings inadvertently placed the said representation of a 
pin in Fig. 1 somewhat further from the axis H than the position 
of the screw or pin of spring I is represented in Fig. 3, but intended 
the former to represent the same thing as the latter. There 1s 
another difficulty about the said lines than the mere position rela- 
tively to the axis H of the latch lever, viz.,that the lines are repre- 
sented in Fig. 1 as if the pin which the lines are intended to 
represent was between the shorter arm g? of the latch lever and the 
door. It is possible, having this fact in view, that the said lines 
were intended to represent a pin placed between the left-hand edge 
(in Fig. 3 of the drawing) of the shorter arm g? of the latch lever 
and the door for the purpose of preventing the latch lever from 
swinging too far outward while the door is open, and when the 
authorized person has removed the pin J from its last operating 
position to a new position on the other side of the long arm of the 
latch lever for the purpose of setting the mechanism so as to operate 
the next succeeding day. | 

62 X Q. You have said, substantially, that the latch lever G can 
only move about far enough to release the bolt C, and is prevented 
from further movement by the spring I and the serew which holds 
itin place. Did you determine this by measurement or by your 

eye? 
448 A. I determined this fact by measurement, and have veri- 

fied it several times by cutting a card-board or paper repre- 
sentation of the latch lever G of the same size and shape as is repre- 
sented in Fig. 3 of the Derby drawing, by pivoting it on a pin placed 
at the centre of the axis H in Fig. 3, and by swinging the represen- 
tation on such pin as a centre. 

63 XQ. Is it not the case that, instead of the said lever being per- 
mitted to move “about far enough to release ©,” it cannot move 
even that far if the proportions shown in said drawings are strictly 
preserved ; and is it not the fact, further, that any arrangement of said 
screw and spring I which would permit the hub of the latter to 
stand in the path of motion travelled by arm g? and yet retain the 
relative proportions of parts and distances shown in said drawings 
would stop arm g* before it released “ C?” 

A. It is not the case that, instead of the lever being permitted to 
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move about far enough to release C, it cannot move even that far if 
the proportions shown in the said drawings be preserved, for the 
reason that the only clear representation of the lever and its con- 
nections is given in Fig. 3, and I have found by trial that if the 
proportions and dimensions given in that figure are preserved the 
latch lever can be swung by the operation of the pin J far enough 
and a trifle more than is sufficient to release the bolt-work. The 
statement in the latter part of the question, as I understand it, is 
not the case, as I find both by measurement and actual trial. 

64 X Q. Mr. Derby says that in practice “ recesses will be formed 
in the sides of the safe and the clock movements concealed within 
them.” Ifspring I and its screw were placed in one of said recesses 
and said spring was provided with a pin such as aforesaid unlet- 
tered pin, which projected to act upon arm g’, would not said arm 
g? be unobstructed and allow motion to the long arm G, which 
would permit pin J to make continuous rotations from left to right, 
and thus permit the subsequent automatic dogging of the boit- 

work ” 
449) A. In the first place, although the Derby patent says, as the 

question correctly states, that a recess will be formed in the 
side of the safe for the clock-work, it gives no suggestion or direc- 
tion that the recess is to be made large enough to receive the latch 
lever G and its arm g? or the spring I, or that these devices are to 
be placed or concealed in such recess; hence, according te the state- 
ment of the Derby patent, the clock-work L alone would be in the 
recess, leaving the dial plate K protruding therefrom or in front 
thereof to operate upon the longer arm of the latch lever G, and 
the longer arm of that latch lever would be straight sidewise in- 
stead of being bent outward sidewise, as it, is represented to be in 
big. l of the Derby drawings. In such case the operation would 
ve precisely the same as it is with the projecting clock-work repre- 
sented in the figures of the drawings, the spring I remaining secured 
to and projecting from the face of the side wall of the safe, as it is 
represented to be in the drawings, and the latch lever also being piv- 
oted upon the side wall of the safe, as it is represented to be in the 
drawings. The change referred to would not permit the continuous 
rotation of the dial from left to right, because that rotation would 
be stopped, as before, by the contact of the shorter arm of the latch 
lever with the hub of the spring, and the automatic dogging of the 
bolt-work would not be permitted ; besides, if automatic dogging 
could possibly be effected by the clock- work with the mechanism 
represented in the Derby patent, some person would have to stand 
by on the outside of the safe and hold the bolt-work in its position 
till the clock-work let go of the latch lever, because the bolt-work 
is constructed to swing open whenever the latch lever does not 
hold it. : 

65 X Q. In Derby drawing, Fig. 1,is there not a space between 
the plane of motion of arm g* and the side of the safe in which 
spring I may be located, which space presents capacity to hold the 
spring I, even if it is as thick as arm 9g*? 
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A. There is a space represented in tie. 1 of the drawing 
450 between the inner side of the arm g* and the adjacent side 
wall of the safe, but there is no representation or description 
of any spring in this space. If the spring had been so placed it 
would have to incline sidewise outwardly sufficiently to enable its 
point to operate upon the back of the arm g’, and in such case there 
would have been corresponding lines in Fig. 1 showing such side- 
wise inclination. The absence of any such ‘lines, taken In connec- 
tion with the elear representation in Fig. 3, is conclusive evidence 
to my mind that the spring was not intended to be placed between 
the inner side of the arm g? and the side of the wall of the safe. 


The above answer is objected to as being wholly irresponsive, 
voluntary, and argumentative. 
The question is repeated and a catagorical answer is desired. 


A. I believe I have already answered the question, but I will add, 
further, that the spring could not be located in the said space if it 
was as thick as the arm g®, because it is perfectly clear that the space 
is represented in the drawings as thinner than the arm g’; because, 
further, if the spring was in the said space and did not project to some 
extent beyond it, as | understand to be the assumption of the ques- 
tion, no part of the spring would be behiad the arm g?, but the 
whole spring would work at one side of that arm, and would be 
inoperative to move the lateh lever. 

66 X Q. The plain assumption of the question was, the spring | 
should be loe: eri operatively behind the plane of motion of arm vr 
and attached to the side of the safe, and you are again asked whether 
the said Fig. 1 does not show space enough to permit this. 

A. Then the question does not change the condition of the spring 
from what I understand to be represented in the drawing—that is, 
with the whole of the spring behind the arm g*, where it will stop 
the latch lever when it has moved just about far enough to release 

the bolt-work. 
451 67 X\ Q. Have you any other answer to make to the ques- 
tion? 

A. I do not understand that it calls for any further answer in its 
present condition, but if the question be modified I will endeavor 
to give a different answer if possible. 

68 X Q. You are to assume that the spring I and its holding 
screw are sunk into a recess in the safe wall sufficiently deep to 
conceal them; that the said spring I is provided with a pin project- 
ing from said recess to connect operatively with the arm g* of the 
pendulous latch lever, and that said pendulous latch lever is oper- 
atively placed upon the side of the safe, having no obstruction to 
its plane of motion except the contact with the pin of said spring. 
Under this assumption would there not be sufficient motion per- 
mitted to the long arm G to allow the dial plate K and the pin J 
continuous revolution from the left to the right? The above as- 
sumption includes the supposition that thesaid spring hasone full coil 
around the screw head, the tendency to unwind which is ellected 
by the arm g’. 
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A. If the construction of the mechanism represented in the patent 
was changed as assumed in the question sufficient motion would be 
permitted to the long arm G to allow the dial plate K and pin J to 
continue its revolution from left to right. I do not, however, wish 
this answer to be construed into an admission that any such con- 
struction is represented or described in the Derby patent; and I 
deem it further proper to explain my answer by stating that if the 
devices should be constructed as assumed in the question and the 
length of the spring and the length of the shorter arm g? should be 
as represented in Fig. 3 of the Derby drawings the effect of such 
movement would be that the pin at the end of the spring would, as 
the latch lever swung, pass beneath the point of the arm g* and 
spring in front of it, thus standing between it and the lock-work on 
the return of the lever and moving the parts out of their operative 

positions. 
452 69 XQ. The question assumed that the device as constructed 

was to be an entirely operative device, and the supposition 
which was injected into the last part of the answer assumed that the 
pin was to be so located as to make the device practically inoperative. 
The witness is requested hereafter to confine himself to the require- 
ments of the question. The unlettered pin shown in said Fig. 1 is 
placed above the lower end of spring I, whereas the supposition 
of the answer places it at the lower point of said spring I. To 
prevent misconception the question is repeated, with the additional 
assumption that the supposed pin is placed so far above the point 
of said spring as to prevent the consequences supposed in last 
answer. | 

A. In the first place, it may be proper for me to explain that the 
language of the question conveyed no intimation to my mind that 
the lines shown in Fig. 1 (which, if they represent anything correctly, 
represent a pin placed at the front side of the arm g? instead of 
anything at the rear side of that arm in the position of the spring 
[, us represented and described in the patent) could possibly have 
been intended to be considered by me as the position of the project- 
ing pin of the spring, which, if the spring had the form sidewise 
and the position clearly represented in Fig. 3, would be at its point 
and would act as described in my last answer. If, however, the 
changed construction assumed in the previous question ts to be 
further changed from what I understand to be deseribed and repre- 
sented in the patent, so that the spring I (instead of occupying the 
position represented in Fig. 3 of the drawings, about which there 
can be no mistake) should be raised to bring a pin on its point as 
fur above the edge of the bolt-work as the representation of the 
unleitered pin in Fig. 1 is, and the spring should also be sunk into 
a recess (of which there is no description or representation in the 
Derby patent), with the pin at its point alone projecting laterally 
outward from the recess and behind the arm g’, such construction 

would permit the dial to move continuously from left to 
53 right after the bolt-work was undogged instead of the dial 

being stopped, as it would be with the construction described 
in the Derby patent. 
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70 X Q. Is there any language in the Derby patent which de- 
scribes or suggests that the arm g® shall be intercepted by the hub 
of the spring I and thereby cause the long arm of the pendulous 
latching lever to operate to stopthe time mechanism? If so, please 
quote it, but your inferences as to or constructions of the patent are 
not asked for. 

A. There is no language in the specification which makes the 
statement given in the question, the language of the specification 
being silent on that point. 

71 X Q. Would any useful purpose be served in the Derby device 
by an arrangement such as is described in the last question ? 

A. Two useful results would be served, which I will state, if re- 
quired. 

72 X Q. Assume that to the Derby device there is added a set 
screw to adjust dial K,a pin additional to J,to be used for the same 
purpose as J, and that the dial K runs continuously by reason of 
the unobstructed motion of the pendulous latch lever, as herein- 
before supposed, would not the Derby device thus arranged perform 
every function of the Little devices as stated in Ist and 7th claims? 

A. If the Derby mechanism should be changed as previously as- 
sumed in X Q. 69 and the answer thereto, and should be further 
changed by the additions mentioned in the question, it would, in 
my opinion, embody in substance the combinations of the Ist and 
7th claims of the Little reissue, although it would not enable the 
variation of the period of dogging to be extended as far in degree as 
it can be with the form of lock represented in the drawings of the 
Little reissue unless more than oue additional pin be applied to the 
dial or some other change be made. 


Adjourned to May 10, 1880. 


A454 New York, May 10th, 1880. 
Parties meet pursuant to adjournment. 
Cross-examination of E.S. Renwick in rebuttal continued: 


73 X Q. As shown in the Derby drawing, Fig. 3, must not the 
long arm G be carried to the hole in the dial which is first to the 
right of that now oceupied by the pin J before the bolt-work is re- 
leased, and must not said arm G be carried to the hole in the dial 
which is second to the right of that now occupied by said pin J be- 
fore said long arm G is released, and this [thus] under the said 
drawings and without any alteration, may not the bolt-work of 
the safe be automatically locked at variable periods ? 

A. Asshown [in| the Derby patent ia drawings, ¥ig. 3, the end of 
the longer arm of the latch lever must be carried: far enough to the 
right to be about over the present position of the hole next to the 
right hand of that oceupied in Fig. 5 by the pin J in order that the 
holt may be released, but the bolt-work as described in the patent 
cannot be automatically locked for two reasons—first, because the 
bolt-work when once opened remains open until closed by the 
hand, aud there is no provision described or represented in Derby 
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patent for shooting the bolt-work automatically; hence that bolt- 
work could not be automatically locked at variable periods without 
a material change; secondly, because, although the latch lever as 
represented in Fig. 3 can be moved far enough by the action of the 
clock-work or time movement to release the bolt-work and permit 
it to swing open automatically, the farther movement of the lateh 
lever by the time movement is prevented by the position of the spring 
I,so that the time movement cannot continue to move and release 
the latch lever automatically. 

74 X Q. If the pin J of Derby can be set upon the dial K at any 
circumferential distance away from the long arm of the penduous 

latching lever, would not such setting render the remaining 
455 unoccupied holes in said dial useless, so far as adjustability 
by the said pin is concerned ? 

A. As | understand the Derby mechanism, the pin can be so set as 
assumed in the question, but this would not render the remaining 
holes useless. It would only render them inoperative until the next 
time the pin was set by placing it in a different hole from that oecu- 
pied by it; whereupon one of the holes that at the previous setting 
was inoperative would become operative to hold the pin, while the 
hole from which the pin is taken for resetting and the remaining 
unoccupied holes would remain inoperative until one was selected at 
the second setting of the pin a different position. 

75 X Q. For what purpose, in your opinion, does the Derby draw- 
ing show more than one pin hole in the dial? 

A. For the purpose of enabling the user to shift the pin J so as 
to permit the time movement to resume its action previous to closing 
the safe, and also, if desired, to enable the length of the interval that 
elapses between locking the safe and the automatic reopening of the 
bolt-work to be varied. Thus when the safe is opened automatic- 
ally, as previously explained by me, the clock-work is stopped with 
the latch lever held in its releasing position by the pressure of the 
pin against the lower end of the lever in one direction and the po- 
sition of the spring I, which prevents the movement of the lever in 
the other direction. In order that the latch lever may be released 
so as to free it for catching upon the bolt-work when the latter is 
closed by hand the operator, previous to closing the bolt-work by 
hand, removes the pin from the bole to the left hand of the arm of 
the latch lever and transposes it to a hole at the right hand thereof. 
This operation leaves the latch lever free to act to secure the bolt- 
work when the latter is shot by hand, and also leaves the clock or 
time movement free to run and effect the unlatching at the time 
determined by its movement and the position of the particular hole 
to which the pin J is transposed. 

76 X Q. The Derby patent says: “1 have invented certain 

456 improvements in locking or bolting the doors of banks * * * 

by means of an automatic machine.” What devices do you 
include in the description “automatic machine?” 

A. I understand that the broad statement referred to in the ques- 
tion is such a one as is generally found in the preamble of patents 
for the purpose of indicating the particular useful art to which the 
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invention appertains. I also understand further, from the para- 
graph next succeeding the one in which the words quoted in the 
question oceur and the language of the three claims, that Derby’s 
improvement consists of two sub-combinations, which by themselves 
are incapable of operating automatically, and of one principal com- 
bination, which includes the clock movement with its revolving dial, 
and one adjustable pin, the inverted-shape pendulous latch lever, 
and the bars or cross-bars on the inside of the door of the safe con- 
structed to open automatically when the clock-work withdraws the 
latch lever from them soas to release them and permit the automatic 
movement. Hence | understand that Derby includes in the auto- 
matic machine referred to by him the bolt-work upon the safe or 
vault door, the Jatch lever and its appurtenances, and “ any ordi- 
nary clock movement not using a pendulum” with the appurte- 
nanees shown by him of the perforated dial plate K and the detach- 
ing pin J. 

77 X Q. Does not the patentee in his specification divide his de- 
vices into three parts; if so, what are the divisions thus stated, 
excluding your inferences or deductions ? 

A. I understand him to divide his improvements into three parts, 
which are recited respectively in his three claims. 

78 X Q. Does he not refer to the drawings as showing only three 
divisions of the mechanisms, and must not one of those divisions 
include the dial plate H and detaching pin J; and, if so, in what 
division do you place those devices? 

A. I do not understand any language of the patent as stating that 

the drawings show “only three divisions of the mechanism.” 
457 ~—| understand the language to amount, in substance, as stating 

that the drawings form part of the specification—that is to 
say that, taken in connection with the language of the specification, 
they describe and specify the invention. | understand, further, that 
the dial K and detaching pin J are not recited in any one of the 
claims specifically, but that they constitute part of the combining 
mechanism by means of which the combination of devices recited 
in the third claim is effected ; and their position in that combina- 
tion is between the clock-work movement and the latch lever G, 
they being practically appurtenances of the clock-work movement. 

79 X Q. Do you include the said dial plate and detaching pin in 
either of the terms “ clock movement, clock-work movement, or au- 
tomaton in the patent?” And, if not, then please quote the lan- 
guage in either of the claims which covers the use of these parts, 
excluding your inferences or deductions. 

A. I understand that the terms “ clock movement-and clock-work 
movement,” as used in the Derby patent, considered by themselves, 
do not include the perforated dial K or the pin J. Whether the 
term automaton, used in one of the earlier paragraphs of the speci- 
fication, is or is not intended by Derby to include the said two de- 
vices above mentioned is uncertain to my mind, because there is no 
language which defines what the said “automaton” consists of or 
describes how much or how little mechanism is included by Derby 
under that term. ‘The term “ clock movement or clock-work move- 
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ment” is defined by the following statements of the specification, 
viz: “ Letter L represents the frame of an ordinary clock move- 
we for SS 

“As an ordinary clock movement, not using a pendulum, can be 
used for unlocking the door of the safe at stated times, I do not 
deem it material to describe the clock movement otherwise than to 
specify it under the general name of a clock movement * * *.” 

The term clock movement is mentioned, so far as I can recollect, 

only in the claim, but from the close resemblance of the term 
458 _clock-work movement to the term clock movement used in 

the description I understand the two terms to be synonymous 
and to denote the same mechanisin. 

As previously explained by me, the perforated dial K and the pin 
J form combining mechanism between the clock movement or clock- 
work movement and the pendulous V-formed latch lever; and I 
understand that they are required as part of the combining mech- 
anism required to make up the combination of devices recited in the 
third claim by reason of the use of the following words in that claim, 
viz: “The use of the application of * * *,”"“* * * in com- 
bination with * * *,” “* © * for the purposes hereinbefore 
set forth,” these words being taken in connection with the descrip- 
tion and the Exhibit Drawing, which together constitute the Derby 
specification. 

80 X Q. Notwithstanding the above explanation, I am still in 
doubt whether you do or do not include the plate K and dial pin J 
in either of the words “ clock movement, clock-work movement, or 
automaton.” Will you please state to me, categorically, whether 
you do or do not so include them ? : 

A. I thought [ had made it perfectly clear that the dial plate K 
and the pin J constitute combining mechanism between the device 
called in the Derby patent, indifferently, the “clock movement” or 
“ clock-work movement” and the device called the latch lever; and 
that as a consequence the said dial and plate do not constitute parts 
of the device or mechanism called by Derby “the clock movement” 
and “ clock-work movement.” 

As to the word “automaton” I have already stated that there is 
no language that Iam aware of in the Derby patent that defines 
how much or how little mechanism is incladed under that term, 
and for that reason I have no certain opinion on the subject, al- 
though from the absence of the word automaton from any one of the 
claims and from the use of the word “ automaton ” in substantially 
the same connection in the one sentence where it occurs, as the words 
clock movement and clock-work movement are used in two sen- 

tences where they occur, I think the better opinion is that the 
459 word “automaton” is used by Derby synonymously with the 
terms “clock movement” and “clock-work movement,” in 
which case it does not include the perforated dial K and detaching 
pin J, which are described separately from the “clock movement.’ 

81 X Q. Do you find in the Derby patent any description of the 
said dial plate and pin under the head of “ combining mechanism ;” 
and, on the contrary, are not such parts expressly shown in the 
J8—261 
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drawing as included in part of the specification commencing “ Fig. 
l is an integral view of the safe,” and ending “through the line 
i 

A. There is no specific head of “combining mechanism” in the 
language of the patent under which anything is described. 

The parts mentioned are shown in the drawings referred to in the 
part of the specification to which reference is made in the question ; 
but in that part of the specification there is no language which de- 
scribes or mentions either thedial plate or the detaching pin, and the 
only part of the specification in which these two devices are mentioned 
in language is in the second column of page one of the Patent Office 
copy, where the language referring to these intervenes between the 
language describing the “ pendulous spring-latch lever,’ on the one 
hand, and the language referring to the “ordinary clock inovement,’ 
on the other hand. 

82 X Q. If the dial plate and pin are not included within the 
term “clock-work movement” of the third claim, is not said claim 
for a combination of inoperative devices, unless other “ combining 
mechanism” are added thereto by inference ? 

A. As I have already said, I understand that the dise and the pin 
are not included under the term “clock-work movement” mentioned 
in the third claim; but the claim is not therefore, in my opinion, 
for a combination of inoperative devices, because the very use of the 
word “combination ” in the claim, taken in connection with the fact 

well known to mechanies that no two devices can be combined 
460 unless there is some counecting or combining mechanism to 

hold them in their proper relationship; the further fact that 
the clock-work movement and pendulous latch lever mentioned in 
the third claim do not and cannot operate in combination for'the pur- 
poses set forth in the previous part of the description and referred 
to in the claim, unless they are combined by the dial and pin, of 
necessity involves the combining mechanism described by the pat- 
entee or a substantial equivalent. ‘The thing described in the claim 
is, therefore, as I understand it, an operative combination of devices, 
as distinguished from a collection or group of devices uncombined 
with each other, and incapable of operating in combination with 
each other. 

83 X Q. Is Derby limited by what he shows and describes in his 
patent to the use of special time movements or automata, or is he 
not permitted the use of any prior devices ? 

A. I understand that Derby’s invention is restricted to the use of 
the devices which he has described or their substantial mechanical 
equivalents combined together, substantially as he has described 
them, and for the purposes set forth in his specification. 

84 X Q. Assume that Derby is at liberty to use two adjustable 
devices in his combination and that he selected two adjustable de- 
vices for the purpose which not only performed all that was required 
in his device, but gave additional results to the mechanism which 
were not contemplated by Derby or specifically mentioned in his 
patent. Would he be debarred from the use of the said two adjust- 
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able devices solely because they produced such additional results; 
and, if so, why” 

A. If Derby was the first person to modify the mechanism described 
in his patent so as to use two adjustable devices and to make his 
mechanism operative not only to release the bolt-work, but also to 
close and dog the bolt-work at a predetermined hour, he certainly 
could not be debarred from such change of his mechanism involv- 

ing the use of a second adjustable device additional to that 
461 which he has described and represented in his patent. If, on 
the other hand, Derby had described and invented no more 


than is described and represented in his patent, and some other | 


person subsequent to the date of the said patent should invent a 
Derby mechanism so changed or altered that it embodied a second 
adjustable device and was operative to dog the bolt-work at a pre- 
determined hour, which is an operation and result additional to any 
described by Derby in his patent and which is neither described 
nor suggested in that patent,and such subsequent invention should 
be patented to the subsequent inventor, then I should be of 
opinion that Derby would be debarred from using the subsequent 
invention embodying the new and additional result, although, of 
course, he might continue to use the mechanism with no adjustable 
device, as described in his patent, and without the subsequent im- 
provement. 

If, however, the subsequent improvement referred to was thrown 
open to the public without being pateuted Derby, of course, would 
not be debarred from its use, although he did not invent it himself. 

85 X Q. Are not Paine & Bryson’s clock-work and adjustable de- 
vices in the Exhibits Illuminating Clock No. 1-and 2 such clock- 
work and devices as are equivalent substantially for those of Derby ? 

A. The clock-work and adjustable devices of Paine & Bryson em- 
body in substance a clock-work and adjustable device which are 
substantially the same as those of Derby, but also embody one or 
more other adjustable devices, which are additional to that described 
and represented in the Derby patent. They also embody such clock- 
work and two or more adjustable devices in a combination in which 
they are capable of operating to produce or permit two movements 
of a lever in opposite directions at two predetermined hours, sep- 
arated by an interval of time which can be varied by the relative 
adjustment of the two said devices, instead of effecting the movement 

of a lever in one direction only at a predetermined hour. 
462 86 X Q. You say substantially that Defendant’s Exhibit 

Derby Model differs materially from the Derby patent because, 
among other things, the said model permits the bolt-work to fall by 
gravity into the latched position, while the Derby patent requires 
the bolt-work to fall by gravity into the unlocked position. When, 
however, you were shown a variatton in said model which presented 
the sliding bolt-work of the Little patent you said, “ There are, in 
substance, the same differences between the model with the sliding 
bolt-work and the patent as between the model with the cross-bar 
bolt-work and the patent.” 
Do you mean by this that Derby has not the right to use sliding 
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bolt-work or that any particular form of bolt-work at the date of 
the Little patent was new in the art ? 

A. In the model referred to with either of the two forms of bolt- 
work referred to the result was the same in the respect that each r 
differed from the mechanism described in the Derby patent in the 
particular that when the bolt-work was shot for securing the door 
it would of itself remain shot or in its securing position; whereas 
the bolt-work described in the Derby patent tends to open and re- ° 
mains open, unless held in its shot or securing position either by 
hand or by the immediate engagement of the latch lever G, when 
the clock-work and adjustable pin are in a position to permit such 
engagement by the latch lever; consequently my foregoing answer 
was correct. : 

I did not mean to express any opinion as to whether Derby had 
or had not at the date of his patent the right to use the sliding bolt- 
work, because the question put to me in reference to the said Derby 
model did not require such an opinion, as I understand it, and be- 
cause whether he had or had not such a right at that date would 
depend upon circumstances not involved in the question put to me. 
Neither did I by my answer intend to express any opinion as to 
whether any particular form of bolt-work was or was not new in 
the art at the date of the Little patent, because I did not understand 

that the question required such an opinion. 


- “ 


463 87 X.Q. Had Derby, at the date of his patent, the right to | 
use sliding bolt-work ? . 

A. For aught I know to the contrary, he had the right to use slid- 
ing bolt-work in connection with devices with which it had been used ; 


previous to his day; but, so far as I know, Derby, at the date of his 
patent, bad no right to combine sliding boit-work with devices with ) 
which it never before had been combined previously, and for a pur- 
pose which he never conceived of as reduced to practice. If Derby 
had invented such a combination and the use of it did not interfere 
with the use of any preceding patent in force, he would, of course, 
have a right to use it. 
88 X Q. Are not the cross-bar bolts of Derby moved from the un- 
latched to the latehed position by the action of a spring, and are 
not the bolts of Savage, Holbrook & Fish, and Williams & Cuim- 


mings also moved from the unlocs «di to the locked position by a 
spring ? 
A. ‘The cross-bar bolts of Derby, as described in his patent, are | 
not moved from the unlatched to the latched position by means of 
a spring, but, on the contrary, are moved from the latched to the t 
unlatehed condition by the gravitating force of a part of their own 
weight. c 
In the Savage mechanism the bolt which secures the door is | 
moved from the unlatched to the latched position by the operation | 
of a spring, but it is also moved from the latched position to the 


unlatched position by the gravitating force of a weight which over-: 
comes the slightest force of the latching spring and opens the bolt- 
work as the clock mechanism and its appurtenances release it. ; 
In the case of Holbrook & Fish mechanism the lock bolts are 
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moved from the unlatched to the latched position by the action of 
springs, but they are also moved from the latched position to the 
unlatehed position by a powerful spring which opens the bolt as 
soon as the clock-work and its appurtenances release it. 

In the Williams & Cummings mechanism the lock bolt is moved 

from the unlatched to the latched position by the action of 
464 a light spring, but it is also moved from the latched to the 

unlatched condition by the action of stronger springs, which 
withdraw the lock bolt the instant the clock mechanism and its 
appurtenances release it. 

89 X Q. You have said of Derby “the bolt-work of the door is 
: dogged the instant it is shot by the operator.” Does the patent 
: state this result? If so, please quote the language. 

A. There is no language in the patent which makes that state- 
ment in so many words. What I referred to in my answer from 
which the quotation was made is that the operation of the mechan- 
ists described and represented in the Derby patent is such in prac- 
tical use that the said effect takes place. 

90 X Q. Would the result ensue if the Derby time movement 
had continuous revolution ? 

A. It would or would not according to circumstances, which are 
not mentioned in the question. 
| 91 X Q. What circumstances ? 
| A. In order that the Derby time mechanism represented and de- 
. scribed in his patent might be permitted to move continuously, 
| instead of being stopped (as I have previously described) about the 
time the latch lever is withdrawn in order to permit the bolt-work 
to open automatically, the spring I would have to be removed from 
its present position immediately behind the shorter arm g?, and so 
reapplied or reconstructed that it did not stop the movement of the 
latch lever by the clock-work after the bolt-work had been opened. 

According to the description of Derby the clock movement is “an 
ordinary clock movement” or a simple clock movement, and such 
clock movements rotate the hour hand once in 12 hours; hence the 
perforated dial, which appears to be represented in the Derby patent 
in the place of the ordinary hour hand, would be revolved once in 
12 hours. I also find that the length of the longer arm of the latch 
lever G represented in the patent is such that, if under such circum- 
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| stances the clock-work should run continuously, the latch lever 
would be released from the pin J a little more than an hour 
i 465 after the bolt-work was permitted to open. If the conditions 
tT were such that the door should be closed and the bolt-work 
should be shot to its securing position within this interval of a little 

é over an hour after the bolt-work was automatically opened, the bolt- 
work would not be latched the instant the door was closed and the 


lock-work shot, and in such case the bolt-work would not be latched 
at all unless some person should stand at the outside of the safe and 
hold the bolt-work in a shot or securing position until the clock- 
work had carried the pin J out of engagement with the latch lever. 
On the other hand, if the door should be closed and the bolt-work 
shot to its securing position after the interval above mentioned had 
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elapsed, the bolt-work would be dogged or secured the instant the 
door was closed and the bolt-work was shot by the operator or moved 
into its securing position. 

92 X (. Assume that Derby has the right to use the set screw re- 
ferred to by Mr. Dodge, p. 73, Defendant’s Record, and that the long 
arm G of the pendulous lever is long enough, not only to enable 
said lever to reach the unlatched condition, but to enable pin J to 
hold said lever in the unlatched condition for, say, six hours there- 
after, and then be moved by spring I into the latched condition, 
would not the Derby device then be capable of locking and unlock- 
ing bolt-work at a variable period in the future, assuming further 
that the spring I remains operatively placed to perform its present 
functions upon the arm g?? 

A. Under the assumptions given in the question the effect pro- 
posed could not be produced, because the position of the spring I, as 
frequently explained by me before this, is such in the Derby mech- 
anism described and represented in the patent that it restricts the 
management of the latch lever G and effects the stoppage of the 
clock-work when the bolt-work is opened automatically. Hence the 
increase of the length of the longer arm of the latch lever assumed 
inthe question would be of no avail unless, in addition to the changes 

which I understand the question to assume, a sufficient 
466 change was made in the spring I to permit the latch lever to 

vibrate freely. If there should be such a change made in the 
spring, in addition to other changes assumed in the previous ques- 
tion, the Derby device would be capable of releasing the bolt-work 
as before at a predetermined hour; but it would not be capable of 
dogging it at a predetermined hour unless some person stood on the 
outside of the door of the safe and held the bolt-work in its shot or 
securing position until the clock mechanisin released the latching 
lever, because if this was not done the bolt-work would remain open 
in such a position that the nib of the latch lever would be beneath 
the bolt-work, when it would never engage with it automatically. 

03 XQ. What two valuable results were referred to by you in 
having the spring I of Derby act as a stopping device? 

A. In the Derby mechanism, described in his patent, with a single 
adjustable pin, J, and with the dial revolving once in 12 hours, as 
before explained by me, the clock, if permitted,to run continuously 
by changing the spring I, would hold the bolt-work released for 
only about 1} hours, and if the bolt-work, instead of then opening, 
should be changed, as it is in respondents’ Derby model with door 
No. 1, so that it would remain shut, although released, the author- 
ized person would have to come within that interval of a little over 
an hour or he would find the bolt-work dogged and the safe closed for 
about eleven hours. By having the bolt-work as described in the 
Derby reissue and the clock-work stopped the bolt-work, when once 
automatically opened, remains open until the authorized person 
closes it, however long the interval may be. Another advantage 
is that, inasmuch as the dial of the clock-work described by 
Derby would revolve only once in 12 hours, the advantage 
is given, by the stoppage of the time movement, of having 
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the bolt-work remain dogged or secured for a longer period 
than if the apparatus was so constructed (as has been as- 
sumed in a previous question and answer) that the latch 
lever was unrestricted in its movement and the clock 
467 permitted to run continuously. If, for example, it were 
possible (which I do not think it is), by changing the 
spring I and by changing the length of the longer arm of the 
latch lever G of the Derby mechanism described And represented 
in his patent, to have the latch lever withdrawn from dogging the 
bolt-work for a period of six hours, that operation would consume 
about half a revolution of the dial; consequently.only about the 
remaining half of a revolution would take place between the hour 
of dogging the bolt-work and the hour of release, and the bolt-work 
would remain dogged only for a period of about six hours. In this 
case I assume, of course, as was assumed in one of the previous 
questions, that the bolt-work, instead of being constructed as repre- 
sented and described in the Derby patent, so as to open automat- 
ically, is constructed as represented in Respondent’s Exhibit Door 
No. 1, so as to remain closed or in a securing position, which or 
some equivalent thereof would be essential in order to make auto- 
matic dogging by the operation of the time movement possible. ° 

94 X Q. Why do you assume that the Derby dial is a 12-hour 
dial ? 

A. From the following statements in the specification: “Also the 
mode of constructing and operating a spring latching lever by 
means of a simple clock movement * * *” “* * * the 
power of an ordinary clock movement will be sufficient for the pur- 
pose required * * *” “Letter L represents the frame of an 
ordinary clock movement. * * *”: 

“As any ordinary clock movement not using a pendulum can be 
used for unlocking the door of tine safe at stated times, I do not deem 
it material to describe the clock movement otherwise than to specify 
it under the general name of a clock movement. * * *” 

A simple or ordinary clock movement carries the hour hand 
around once in 12 hours, and there is no description or representa- 
tion in the Derby patent of any variation from an ordinary clock 

movement other than what appears to be shown in the draw- 
468 ings, in which the dial K occupies the central position occu- 

pied by the hour hand of any ordinary time movement. The 
language of the Derby patent and its drawings, taken together, 
therefore, inform me that the dial represented and deseribed revolves 
once in 12 hours. There is also the incidental circumstance that 
the holes for the pin occupy the twelve positions occupied on the 
dials or ordinary clocks by the numbers of the twelve hours. 

95 X Q. As you are aware, the custom of bankers in this country 
is to lock their safes at 3 o’clo¢k in the afternoon and keep them 
locked until 9 o’clock of the succeeding morning. If the Derby 
dial is, as you have stated, but a twelve-hour dial, please explain 
how a safe having the Derby dial applied could be locked and re- 
main locked during the aforesaid customary hours. 

A. In the first place, the assumption in the first part of the ques- 
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tion is not what I understand to be the custom in this country; but 
if it were the custom the Derby mechanism represented and de- 
scribed in his patent, if locked at 3 in the afternoon, would 
open the bolt-work inside of twelve hours. Hence, if a person had 
on his safe a Derby mechanism represented and described in his 
patent he would have to refrain from locking it until a later hour 
than 3 o’clock in the afternoon in order that it might not open in 
the morning before people would be about. If, for example, he 
should not want his bolt-work to open automatically until 8 o’clock 
in the morning he would have to refrain from closing it until after 
® o'clock in the evening. 

96 X Q. Do you consider a device whereby the time mechanism 
is stopped to be a material element in all constructions of time 
locks? 

A. I do not in all constructions of time locks, because I know that 
at the present day time locks are constructed with such a device and 
without it, and, nevertheless, have substantially the same mode of 
operation in automatically dogging and automatically releasing the 
bolt-work of safe doors. 

97 X Q. The notary will read X Q. 29. Your answer 
469 thereto proceeds on your understanding that the intermediate 
lever E and the catch thereof are withdrawn from the dog C. 
As the device is shown in Exhibit Lock Drawing, if the titne move- 
ment and adjustable devices were removed therefram could not the 
bolt-work be thrown into the locked position under the following 
conditions, viz: The bolt-work is withdrawn, thereby placing C as 
shown by the dotted lines; hook k — angle piece K areas now shown 
in said drawing by the continuous lines. The notch with which, 
when E permits, the lower end of arm K engages is so far removed 
from such engagement that stud n does not throw the hook of E 
sufficiently to allow said lower end of arm K to reach the notch in 
i; during the time that C is raising to the locked position ? 

A. If in addition to the assumption which I understood to be 
made in X Q. 29, referred to, the catch or elbow piece K should be 
disengaged from the notch of the intermediate lever E previous to 
closing the bolt-work, the bolt-work could not only be thrown into 
the locked position, but would be secured there by the engagement 
of the hooked end of the intermediate lever beneath the stud of the 
dog or dogging lever K. 


Adjourned to May 11, 1880. 


New York, May 11, 1880. 
Parties meet pursuant to adjournment. 


Cross-examination of E. S. Renwick in rebuttal continued : 


98 X Q. When the bolt-work of defendant’s lock is operated by 
hand is not the dog C put in place and retained in place by such 
operation through bar B independently of the time mechan- 

470 ism, and when locked can said bolt-work be unlocked and 
the dog C thereby permitted to fall until the obstruction of 

the bolt of the combination lock is withdrawn ? 
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A. With the bolt-work of defendant’s lock the dog C is raised to 
its dogging position by the action of the hand upon the knob spin- 
dle of the bolt-work and through the intervention of the hooked 
extension of the bar B and the heel or projection which is con- 
structed upon the end of the dog C. It remains in that position 
until the bolt-work is withdrawn for the purpose of opening the 
door, but I do not think it would be proper to say that it is “ re- 
tained ” in place by the operation of the bolt-work by hand, because 
that language, to my mind, conveys the idea of being held in place 
against an effort made to withdraw the bolt-work by turning the 
knob spindle; and this act of being held so as to dog the bolt-work 
and oppose the effort to open it by hand is accomplished in defend- 
ant’s lock by the action of the time mechanism when that mechan- 
ism is operative. When the defendant’s lock in its normal condi- 
tion is locked by both the time lock and the combination lock the 
dog C is prevented from moving downward and releasing the bolt- 
work by the operation of the time lock (assuming that it be oper- 
ative), but as the dog is also constructed to be raised by the bolt- 
work through the intervention of the hooked extension of the bar 
B, as above mentioned by me, the dog when released by time lock 
is not permitted to fall until the combination lock is unlocked and 
its lock bolt withdrawn from dogging the bolt-work. 

99 X Q. Explain what would be required to keep the Derby lock 
on guard from Saturday afternoon at four o’clock until the next 
Monday morning at nine. 

A. If on neal is intended to mean guarded by the time mechan- 
ism the mode to do the work would be to wind up the clock-work 
and set it at four o’clock on Saturday afternoon ; then for some con- 
fidential person to attend about 34 o’clock on Sunday morning and 
set the clock-work and rewind it if necessary. Some person would 

have to attend again about 3 o'clock in the afternoon of Sun- 
471 day and reset the clock-work a second time, winding it up if 

necessary; lastly, some one would have to attend a third 
time about 23 o’clock in the morning of Sunday to reset the clock- 
work so as to open the following morning at 9 o’clock and to wind 
it if necessary. I do not, however, wish this answer to be construed 
into the expression of an opinion by me that such would be the 
manner in which the Derby lock as described in his patent would 
be used in practice by a banker, although this mode would have to 
be used if the condition stated in the question is complied with. 

100 X Q. In view of the foregoing results, which proceed from the 
assumption of a twelve-hour dial in Derby, do you still adhere to 
your opinion that the said dial was intended by Derby to be a 
twelve-hour dial ? 

A. I do; and I may further add, in explanation of this answer, 
that there would be no difficulty whatever in guarding a safe suffi- 
ciently for practical purposes by the operation of a Derby lock, as 
described and represented in his patent, without requiring the 
attendance of any person at an extraordinary hour of the night, as 
would have to be the case if the extraordinary condition contained 
in the previous question and answer has to be complied with. 
39-—261 
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101 X Q. If the Derby dial was a forty-eight-hour dial instead of 
a twelve-hour dial, would not the period during which the author- 
ized person could have access to the safe, as illustrated by you in 
answer to X Q. 93, be increased to five hours, and would not the 
further enlargement of the dial hours give proportionately increased 
accessibility ? 

A. In answer to X Q. 93 I assumed, as stated in that answer, that 
the Derby lock was changed as had been assumed in previous ques- 
tions to me, so that instead of the clock-work being stopped about 
the time the bolt-work was automatically opened, as is the case with 
the mechanism described and represented in the Derby patent, it 
would be permitted to run continuously, by reason of a change made 
which had been assumed in previous questions and answers. If, in 

addition to the said change, the further change should be made 
472 of gearing which caused the dial to revolve only once in 48 

hours instead of once in 12 hours, as would be the case with 
simple or ordinary clock-work, the said interval during which the 
bolt-work could remain open would be prolonged in the proportion 
of 12 to 48, or from about 1? hours to 5 hours, or thereabouts. 

102 X Q. What do you mean in X Q. 29 by the phrase “the action 
of a force supplementary to the time mechanism ?” 

A. Lean explain by reference to the bolt-work and its connections 
of the defendant’s lock and the bolt-work of the Little lock. Thus 
in the bolt-work of the defendant’s lock there is a hooked extension 
constructed upon the bar B, and located in such a position relatively 
to a heel or projection formed upon the dog C that the force applied 
through the knob spindle to the bolt-work raises the dog to its dog- 
ging position without the time movement being burdened with that 
work. ‘The force so applied through the knob spindle is supple- 
mentary or additional to any force which is exerted by the time 
movement. Now, in the Little bolt mechanism represented in the 
drawing of the patent there is nothing which corresponds with the 
hooked extension of the bar B of defendant’s mechanism and the 
heel or projection of the dog C; hence, if the time mechanism and 
the two adjustable devices should be removed, as assumed in ques- 
tion X Q. 29, and no device should be added corresponding with 
that above mentioned by me as existing in defendant’s mechanism 
by which the dog could be raised to its dogging position by the 
action of force exerted through the knob spindle and _ bolt-work 
(which force, if the mechanism was added to enable it to be exerted, 
would be supplementary or additional to any force that is exerted 
by the time mechanism), it would not be possible, as stated by me 
in that answer, to dog the bolt-work, because of the absence of such 
means of lifting the dog by the supplementary force when the time 
mechanism and adjustable devices were removed as assumed in that 

question. 
473 103 X.Q. Does not the Derby mechanism described in his 
patent show a time movement, adjustable device, dogging 
mechanism, and bolt-work ? 
A. Certainly it does, there being but one adjustable device, which 
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is employed for releasing the dogging action upon the bolt-work 
and permitting it to open automatically. 

104 X Q. Referring to your answer, Q. 24, in rebuttal, please ex- 
amine the drawing now offered in evidence by defendant and 
marked “ Defendant’s Exhibit Drawing,” Renwick cross-examina- 
tion, which you are to assume to be an operative device. The time 
movement therein through hook D controls dog C and detaching 
lever Ethrougharm R. Thecombination lock through E, R,and pin 
S controls dog C, and, though its tumblers also control lock bolt V, 
thereby requiring both locks to be unlocked before either set of the 
severed bolt-work can be withdrawn, the bandle arbors T and G 
operate the bolt-work from the exterior. 

Would a device thus constructed be substantially the device of 
the Sargent patent, No. 195,539; if not, why not? 

A. As the mechanism represented by the drawing presented to 
me is quite complicated, and as no drawing or description of such 
mechanism has been seen by me previously, and as | have never 
seen a model or a working-lock mechanism constructed in accord- 
ance with the said drawing, it is impossible for me to give a posi- 
tive answer on the subject after the brief time for consideration 
which is permissible in the course of a cross-examination. From 
what I understand of the mechanism, however, I am disposed to 
the opinion that the said mechanism represented in the exhibit 
does not embody in substance the combination recited in the two 
claims of the original Sargent patent, No. 195,539, for the reason, 
among other things, that the time or clock lock and combination 
lock in thé mechanism of said Exhibit Drawing do not, as I now 
understand the said mechanism, have that independency of action 

upon the bolt-work which I understand to be required by the 
474. two combinations of the first and second claims of the said 
original patent 195,539. 

105 X Q. Is it not the case with the Little mechanism, as shown 
in the patent, that it leaves the safe unguarded and free to the access 
of any unauthorized person during the period of time which occurs 
between the closing of the safe door and the automatic locking 
thereof, no matter how extended such period may be? 

A. The lock mechanism and bolt mechanisin represented in the 
Little patent are not combined with any key lock or combination 
lock such as is used at the present day to secure bolt-work when the 
time lock is not dogging it. Consequently if that Little mechanism 
is used without any addition, such as is now used on bankers’ safes, 
the bolt-work, although shot or closed and remaining in its closed 
or securing condition, would be free to be opened by any person who 
could get access to it during the period of time which intervenes 
between the shooting of the bolt-work of the door to which the Little 
mechanism is applied and the predetermined time at which the 
bolt-work would be automatically dogged by the operation of the 
time-work and the appropriate adjustable device. 

106 X Q. In the Little mechanism is not the period of time 
during which the boit-work remains undogged limited by the 
mechanism of depression in the discs B and C? 
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A. It is, provided the time mechanism be not stopped by the 
user, it being plain that if the time mechanism should be stopped by 
the user while the bolt-work is undogged the said period could be 
prolonged indefinitely up to the time when the bolt-work is shot or 


closed by the user with the intention of having it automatically 


dogged at a predetermined hour subsequent to closing. 

107 X Q. Can you rotate Little’s adjustable device which pro- 
duces unlocking without at the same time either winding or un- 
winding the time movement ? 

A. Certainly you can, because the ratchets behind the wheels H 

and I, as described in the patent,in the second column of 
475 page 2, do not interfere with the rotation of the adjustable 

device by hand in the direction of the arrow in Fig. 1 for the 
purpose of setting it, and, as explained by me in a preceding answer 
in reference to the same subject-matter, the said device may be ro- 
tated or turned by hand either a part of a revolution or a whole 
revolution or more, as found expedient. 

108 X Q. Can you rotate defendant’s adjustable device which 
produces unlocking without at the same time either winding or un- 
winding the time movement? 

A. Certainly you cannot, because the clock-work or time mechan- 
ism is so constructed that the action of setting the adjustable de- 
vice for unlocking also winds the clock-work in the usual manner 
practiced with this variety of clock-work or time mechanism. 

109 X Q. When the combination of time movement and adjustable 
devices of Paine & Bryson, illuminated clucks Nos. 1 and 2, consid- 
ered by themselves, are compared with the time movement and ad- 
justable devices of Derby, considered by themselves, is there not 
between them only the difference of a pin? 

A. The question, as I understand it, assumes that the things 
compared do not include either the levers on which the time move- 
ment and adjustable devices of Paine & Bryson operate or the latch 
lever upon which the time movement and adjustable devices of the 
Derby lock operate. So considered, there are two differences, viz: 
Ist, that each of the said Paine & Bryson devices have at jeast one ad- 
justable pin additional to that which is described or represented in 
the Derby patent; and, secondly, that each of the first two have 
additional gearing to any that is described, represented, or sug- 
gested in the Derby patent, by means of which gearing the dial, 
instead of being revolved, as it would be by a simple or ordinary 
clock-work, once in twelve hours, is caused to revolve once in 
twenty-four hours. ‘There is also another difference in reference to 
the Paine mechanism, viz., that the holes in its dial for the adjust- 
able pins do not extend all the way around the dial, as they do in 

the dial of the Derby clock mechanism, and this difference 
476 for some uses to which the dial might be applied might be a 
material one, 

110 X\ Q. The Cope patent has this expression: “ Furthermore, 
the wheel H is furnished on its back with the common click and 
ratchet-work for the winding of the weight J.” Please explain 
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the mode of operation of the mechanism here referred to, and what, 
if any, equivalent thereof is found in the Little device. 

A. The click and ratchet referred to, as | understand the descrip- 
tion, are the same as the ordinary click or pawl and ratchet wheel 
used in clocks between the train of gearing and the mainspring or 
the barrel upon which the weight is wound up. The mode of oper- 
ation is as follows: When the weight of Cope is wound up the barrel 
upon which it is wound can be turned backward without turning 
the wheel H, the ratchet and pawl referred to permitting such move- 
ment; but when the weight is not being wound up and it tends to 
turn the barrel in a forward direction the click and ratchet wheel 
compel the wheel H to move forward with the barrel under the 
action of the weight. 

There are two similar sets of devices found in the Little mechan- 
ism for the purpose of permitting the mainsprings of the two time 
movements to be wound up without turning the train of wheel-work 
backward. One of these ratchet wheels and clicks or pawls is seen 
at the right-hand side of the upper part of the frame in Fig. 1, and 
forms part of the upper time movement. The otber is seen in Fig. 
1, at the left-hand side of the lower part of the frame, and forms part 
of the lower time movement. 

111 X Q. Assume the Rutherford guard wheel B to be cut away so 
that there remains a continuous projection corresponding in pe- 
riphery with the space of thirteen hours on the dial and a contin- 
uous depression for the remainder of the wheel. Under this as- 
sumption could not said wheel be set at 3 o’clock p. m.so that the 
lock bolt would not be dogged until 10 p. m., and thereupon at this 

latter hour would not the time movement automatically dog 
477 said lot bolt and continue such dogging until 11 a. m. suc- 

ceeding, and would not the guard wheel thereupon automat- 
ically cease to dog the lock bolt? 

A. If no other changes were made than those assumed in the 
question the operation inquired of would be impracticable, because 
with the construction of dialand hinge leaned represented — the 
drawings and described in the patent a movement of the dial of 
about ten hours in duration would be required to carry the rear 
corner of the assumed projection past the butt of the hinge piece 
I, and this would prolong the period during which the bolt would 
be kept guarded by the guard wheel when changed as assumed in 
the question. Hence, although with the changed construction as- 
sumed in the question the bolt of the key lock might remain un- 
guarded for seven hours, it would remain guarded afterwards about 
twenty-three hours before the guarding action ceased. 

112 X Q. Does not the dog K in the Richardson & Russel! device 
have a reciprocal as well as a rotary motion, and are there any 
material differences between the two adjustable devices of Richard- 
son & Russell and those of Little? If so, please state them. 

A. Each one of the dogs described in the Richardson & Russell 
patent has a reciprocating movement as well as a rotary movement. 
As to the adjustable devices referred to in the Richardson & Russell 
pateut, the description of them taken in connection with the draw- 
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ings of the patent which have been exhibited to me is vague, but 
so far as I can ascertain the said adjustable devices considered by 
themselves would be substantially the same as or substantial equiv- 
alents of those of the Little reissue. 

113 X Q. Is it not the fact that in so far as several time move- 
ments may be added to time-lock devices as additional security 
against a lockout the presence of each additional one constitutes 
only a difference of degree in each mechanism ? 

A. After two time-lock mechanisms have been incorporated in the 

mechanism for securing'the bolt work of a door and the two 
478 combined so that in case of the stoppage of the one a lock- 

out would be prevented by the running of the other the 
addition of one or more other time mechanisms operating 1n the 
same combination and in the same manner would, in my opinion, 
constitute only a difference in degree. 

114 X (). Does not the Bass patent show a time movement, ad- 
justable device, dogging mechanism, and sliding bolt-work ? 

A. The Bass patent undoubtedly shows a time movement, an ad- 
justable device, dogging mechanism, and a sliding bolt, the said 
adjustable device being combined with the other parts so that the 
release of the bolt at a predetermined hour for the purpose of per- 
mitting it to be opened is effected automatically. 


Cross-examination closed. 


Redirect examination of E. S. Renwick: 


115 R. D. Q. Suppose the Little lock placed on a safe or vault, as 
shown in the patent, would it be possible, in your opinion, without 
any operation of said Little lock, to place a combination lock upon 
the side or door of the safe accessible from. the outside and con- 
nected by a lever or other train of mechanism on the inside with 
the dog V of the Little lock, so that in case the time movement 
stopped before the unlocking hour arrived the said dog could be 
moved out of the way of the bolt-work through said combination 
lock and its connected mechanism, thus accomplishing the result 
intended to be accomplished by the secret combination lock and the 
connected parts G,J, F, shown in the Complainant’s Exhibit De- 
fendant’s Lock Drawing. 

A. With the knowledge of the mechanism of the defendant’s lock 
it would be impossible without any alteration of the mechanism of 
Little represented in the drawings of his patent to attain the result 

stated in the question by applying below the dog V a lifting 
479 ~~ bar similar to that (I°) represented in the Complainant’s Ex- 

hibit) Defendant's Lock Drawing, and by combining such 
lifting bar with a combination lock in the same manner thatthe bar F 
is combined with the secret combination lock of respondent’s lock 
mechanism, and the combination should be so made that when this 
additional lifting bar isin its normal condition, there would be space 
enough between it and the pin on the dog which the said lifting bar 
was to act upon that the said lifting bar would not be in the way of 
the lowering of the dog for releasing the bolt-work. The propor- 
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tionate length of the arms of the lever or levers which combine the 
lifting bar with the combination lock also should be such that when 
the lifting bar is raised by the operation of the combination lock it 
would lift the outer end of the dog V above the end of the bolt on 
which it operates, so that the dog could be lifted by the operation 
of the combination lock for the purpose of undogging the bolt-work 
in case both clock mechanisms should be stopped. 

116 R. D. Q. Will you please briefly explain how the Little lock 
mechanism might be added to so as to include the mode of lifting 
the dog V into place by a hook connected with the bolt-work as well 
as being held in place by the arm T of the bent lever R? 

A. With the knowledge of the mechanism represented in Com- 
plainant’s Exhibit “ Drawing of Defendant’s Lock,” there might be 
added to the Little lock mechanism represented in the drawings of 
his patent a heel or projection upon the dog V corresponding with 
the heel or projection of the dog C of respondent’s lock. There 
might be also a hook-ended bar arranged to slide upon the side of 
the safe over the dog V, with its hook end lapping around under 
the inner end of the dog V, so as to act upon the projection or heel 
which I have above described as being applied thereto. ‘This slid- 
ing bar would be connected at its outer end (or that nearer the 
door) with a bell crank-lever operated by one of the bolts of the 
bolt-work, so that when the bolt-work was shot by operating the 

knob spindle the foree so applied would draw the hook-ended 
480 _—ibar against the heel or projection of the dog and raise the 

dog to its dogging position, thus relieving the time move- 
ment of that work. After the dog was so raised the operation of 
the time movement and appropriate adjustable device would move 
the intermediate lever R so as to raise its arm T under the dog, and 
support it at the predetermined hours subsequent to the shooting of 
the bolt-work. 

117 KR. D. Q. You state, in answer to cross-question 299, that you 
do not wish said answer to be construed into an expression of opin- 
ion that the manner therein supposed by you would be the manner 
in which the Derby lock, as described in his patent, would be used 
in practice by a banker when it was intended to keep a receptacle 
having thereon a Derby clock secure from Saturday afternoon until 
the ensuing Monday morning. 

Please state what, in your opinion, would be the mode in which 
the Derby lock would be used in practice in the case supposed. 

A. Bankers’ safes or vaults are usually constructed with two doors, 
one outside the other, and locks are generally applied to each. It 
is well understood that while people are about a safe can be secured 
sufficiently for practical purposes by the use of one or more com- 
bination locks. Under such circumstances the proper mode of using 
the Derby lock as described in his patent would be to apply it to 
secure the outer door of the vault, leaving the inner one secured by 
one or more combination locks. In such case, when the Derby time 
lock automatically released the bolt-work of the outer door the Inner 
door would still be held by the bolt-work of the combination lock 
or locks. If any banker should wish tosecure his safe from 4 o'clock 
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in the afternoon on Saturday to 9 o’clock Monday morning he would 
lock the inner door with the combination lock or locks at 4 o'clock 
Saturday afternoon. At a subsequent hour, say 7 o’clock, he or 
some authorized person would lock the outer door with the Derby 
time-lock mechanism. The vault would then be secured by the 
time-lock mechanism during the hours of the night when people are 

not apt to be about, and until 64 in the morning; but al- 
481 though the outer door was then released by the time lock the 

vault would still be secured by the inner door and the com- 
bination lock or locks, so that there would be no necessity for visiting 
the safe until about'7 o’clock Sunday evening, when the authorized 
person would reset the time lock and would lock the outer door by 
its use. This: operation would again keep the vault sufficiently 
guarded for practical purposes during Sunday night, and would leave 
it guarded by the inner door and the combination lock or locks in 
the interval between the hours in the morning when the time lock 
released the outer door and the hours of 9 o clock, when the inner 
door with the combination lock or locks was opened. 

118 R. D. Q. Have you caused to be constructed a model of the 
Derby lock ; and, if so, will you please produce the same and say 
whether it is made correctly in accordance with the specification 
and drawing of said patent ? 

A. At the request of the counsel for the complainants I directed 
a model maker to make a model represented substantially the mech- 
anism represented and described in the Derby patent and herewith 
produce it. In its present condition it is a substantially correct rep- 
resentation of the mechanism so represented and described. But 
as parts of it are made of wood its condition may readily be changed. 
The de.ails of the clock movement are not shown in the model, as — 
they are not described in the patent. I notice that the model maker 
has made the representation of the drum or barrel of the main spring 
of the clock a little larger proportionately than it is represented in 
the drawing, and has made the winding post project a little further 
outward. tle has also used a circular stop for the bolt-work when 
open in place of the hook-formed stop represented in the left of Fig. 
|; but as these differences do not change the mode of operation | 
do not consider them material. I may further state that I omitted 
to direct him to put in any pin or other device which would corre- 
spond in position with the lines above the horizontal bar D of the 

bolt-work in Fig. 1, because I do not understand with certainty 
482 what those lines are intended to represent, and because if a 

pin should be placed in the model in a position correspond- 
ing with said lines in Fig. 1 such pin would be between the edge of 
the shorter arm g® of the latch lever and the door and would be in 
the way of opening the bolt-work. 

119 R. D. Q. Won't you please state who was the model maker, 
where his place of business is, when and where you saw him in 
reference to it, and what directions you gave him? 

A. The model mnaker’s name was Crook, of the firm of Crook, Her- 
ring & Co., in this city, who have their place of business at the cor- 
ner of White street and Centre streets; | saw him in this oftice two 
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or three days ago for a few minutes during the recess for lunch; I 
showed him a Patent Office copy of the Derby patent, mentioned to 
him rapidly the parts of the mechanism, gave him the copy of the 
patent, and asked him to make the model to correspond as exactly 
as possible in proportions and operation with the drawings and de- 
scriptions. He brought the model to this office to-day during recess, 
and I found a mistake in one part of it which, although it did not 
prevent the mechanism from operating substantially as that repre- 
sented in the patent, made it look differently. I told him he must 
alter this so as to make it look like the patented drawing in this 
particular as well as to operate like it. He said, in substance, that 
it was his mistake and that he would correct it, The model was 
brought back in its present condition a few minutes before the last 
preceding question was put. 


Model offered in evidence and marked Complainants’ Exhibit 
Derby Model. 

The defendant’s counsel, not conceding the accuracy of the said 
model, reserves the right to introduce hereafter a model of the Derby 
device which he will claim to be in accurate accordance with the 
drawings and specifications of the patent. 


483 120 R. C.Q. In the ease of the use by a banker of the 
Derby device ona vault having one door, the proper mode of 
using it, according to your last statement, Is, if such statement Is cor- 
rectly understood by me, that the banker should build another vault 
having two doors, one of which should be guarded by one or more 
combination locks. But if the obstinate banker should foolishly 
refuse to build an extra vault having a se¢ond door, and should 
persist in the use of the Derby lock on one door, and should require 
that lock to guard that door from Saturday, 4 p. m., to Monday, 9a. 
m., can you suggest any mode of operation different from that 
which you have already described in your said X Q.? 
A. The supposition in the first part of the question, as to building 
a new vault, is to my mind a practical absurdity, unless the banker 
should see fit to rebuild a new vault for other purposes. If the as- 
sumed “ obstinate banker ” should bedebarred from any other mode 
of securing his safe door than by the Derby lock he would have to 
operate as I have previously stated ; but he could, at the date of the 
Derby patent, have had applied to the same door one or more com- 
bination locks adapted to secure it, entirely independently of the 
bolt-work or time movement or the latch lever, or the single ad- 
justable device of the Derby lock represented in the drawings of the 
Derby patent. Insuch case the door would be held secured by the 
one or more combination locks after the bolt-work of the Derby 
lock mechanism had been automatically opened. The Derby lock 
mechanism and the combination lock or locks would then be used 
precisely as if applied to two separate doors, but so as to secure a 
single door. 
121 R. C. Q. Without the knowledge of the mechanism of the de- 
fendants’ leck, would it have required invention at the date of the 
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Little patent to have conceived and applied the additions described 
in R. D. Q.115 and your answer thereto ? | 

A. Whether it would or would not depends upon whether an 

opening mechanism capable of being operated like that 
484 & 485 of the respondent’s lock, for the purpose of moving the 
dog in case the time mechanism stopped, was or was not 

known at the date of the Little patent. If such mechanism was 
known, it would not have required invention at that date. If such 
mechanism was unknown at that date, then it would have required 
invention to have conceived the mechanism and to have applied it 
to the Little mechanism. So far as my knowledge goes, I have no 
recollection of ever having seen either a description or representation 
of such mechanism of earlier date than the original Little patent. 

122 R. C. Q. The question is repeated with reference to the mech- 
anism described in question and answer R. D. 116. 

A. My answer is the same in substance as is given in reference to 
the application mentioned in the last preceding question. 

kK. S. RENWICK. 
Attest : 
JOHN H. IVES, Spl. Ex. 


456 Deposition of Frederick N. Deland. ( Taken from Record in Nor- 
wich Bank Case.) 


New YORK, Apr. 9, 1580. 
Parties meet pursuant to notice. 
Present: Counsel as before. 


FreDERICK N. DELAND, being duly sworn on behalf of the com- 
plainants, testifies as follows: 


1 Q. What is vour name, age, residence, and occupation ? 

A. Frederick N. Deland; 36 years old; cashier of National Ma- 
haine Bank of Great Barrington, Mass.; Great Barrington, Mass. 

2 Q. How long have you been cashier of said bank ? 

A. Eleven years. 

3 Q. As such cashier are you acquainted with the securities which 
have been on [in] the vault and safe of said bank during the past 
eleven years ? 

A. Yes. 

4 Q. Was any attempt ever made to rob the bank ; if so, when ? 

A. An attempt was made to rob the bank on the night of the 29th 
of May, 1875. 

5 Q. What fastenings were then on the door of the vault of the 
bank ? 

A. It was a combination lock and a Sargent & Greenleaf time 
lock. ‘There were four bolts, which were thrown by a knob or handle. 
Both locks dogged the same bolts, so that they could not be retracted 
until both locks were unlocked. 

6 Q. Please state the occurrences of the night of the 29th of May 
of which you are cognizant. 
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A. I was taken from my residence by the burglars to the bank, 
who wanted me to open the door of the vault. This I told them I 
could not do. I was ordered to unlock the combination lock. This 
I did, and told them that I could not open the door on account 
of the time lock. The burglar tried to throw back the bolt after the 

combination lock had been unlocked. He found he could 
487 not doit. He put his ear to the door and heard the ticking 

of the time lock. He was convinced that I could not open 
the door and led me out of the bank. 


Cross-examination by General Duncan: 


4 X Q. From the account it would seem that the vault was kept 
from being opened by the time lock and not by the combination 
lock. Is not that so? 

A. That is so. 

5 X Q. If this same time lock had been upon the door and with- 
out any combination lock, could the burglars have got in ? 

A. No; [ should say not. 

6 X Q. In other words, I suppose the time lock would be equally 
efficient to prevent the dvuor being opened by burglars whether there 
be a combination lock on the door or not. Is not that so? 

A. I do not know that I could say whether it would or not. 

7 X Q. Were those two locks on the outer door of the vault? 

A. Yes, sir. 

S X Q. Were there any locks on the inner door of the vault? 

A. There was a combination lock. 

9 X Q. Were there any other locks connected with the vault in 
any way? 

A. We had other locks on the safe which was inside of the vault. 
It was a combination lock. 

10 X Q. More than one combination lock on the same safe ? 

A. The safe was a double safe—one within the other, and a lock 
on each. 

11 X Q. Will you please explain why, having two locks—a com- 
bination lock and a time lock—on the outer door of your vault, you 
deemed it necessary (if you did so consider it) to have a lock upon 
the inner door of the vault and other locks upon the safe which was 

placed within the vault? 
iSs A. The time lock only protects one door ; the other door is 
protected by a com bination lock. 

12 X Q. If the time lock protects the outer door, what necessity is 
there of having the inner door protected ? 

A. The time lock protects the outer door from attempts to rob the 
bank in the way that that was Attempted to be robbed. 

13 X Q. Have you purchased any other time locks since the 
attempted robbery in 1870? 

A. We purchased one of the same kind for the safe. 

14 XQ. Is it upon the same door of the safe that the combination 
lock is? 
A. It is. 
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15 X Q. Does the same bank officer carry the combinations of the 
combination lock of the outer vault door and the combination lock 
of the safe door ? 

A. He does not. 

16 X Q. I presume your experience of 1875 has caused the change 
in that particular ? 

A. It has. 

17 X Q. Supposing that the combinations of the three different 
combination locks upon your vault and contained safe in 1875 had 
been held by three different officers and no time lock had been in 
use, do you think the burglars could have got at the contents of the 
safe? 


Objected to as incompetent on the ground that the witness has not 
shown any experience as a burglar. 


A. They might have done so, but it would have been a great deal 
more difficult ; it might be possible but not probable. 

18 X Q. You put the time lock on your outer vault door but a 
short time prior to the attempted burglary, did you not? 

A. Three days before. 
489 10 X Q. Before then this door had but one lock upon it, 
and that a combination ? 

A. Yes. 

30 X Q. If at that time you had put a second combination !ock 
upon the door, instead of putting a time lock upon it, would it have 
increased the security ? 

A. It would lave increased it if another man had the combination 


of the other lock. 
I. N. DELAND. 
Attest: JOHN H. IVES, 


Special Examiner. 


Deposition of John Whittlesey. (Taken from Record in Norwich Bank 
Case.) 


[, Joun Wrirtvesey, of Northampton, in the county of Hamp- 
shire and State of Massachusetts, on oath depose and say, in answer 
to the several interrogatories and cross-interrogatories propounded 
in said cause by counsel, as follows, viz: 


Ist Int. What is your name, age, residence, and occupation ? 

A. 1. John Whittlesey; 41; Northampton; cashier of Northamp- 
ton National Bank. 

2d Inter. How long have you been cashier ? 

A. 2. Six years, last month. 

od Int. Are you acquainted with the vaults, safe, and locks which 
have been in use in said bank during the past six years? 

A. 3. Iam. 

4th Int. Was the bank ever robbed ; and, if so, when? 
A. 4. Yes; January 26, 1876. 
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5th Int. At that date what securities in the way of vaults, safes, 
and locks were in use at the bank? 

A. 5. Vault was granite; two inside safes, secured one by a Miller 
lock, which was not entered, and the other safe was Herring’s 
burglar-proof safe, secured on the inside chest by a single-dial Dexter 

lock (combination), and on the outside door of the safe was a 
490 double-dial Dexter combination lock. Vault door was se- 
cured by a double-dial Dexter combination lock. 

6th Int. Were these locks all set on the same combination ? 

A. 6. They were not. 

Int. 7. Could any one man in the bank open the double-dial 
Dexter combination lock in the vault door? 

A. 7. No. 

Int. 8. Why not? 

A. 8. Because there was an attachment to the spindle of the lock 
which required the use of four keys to disconnect it, and after the 
disconnection require the use of the same four keys to connect it so 
that lock could be opened. 

Int. 9. How did the burglar effect an entrance to the vault and 
safe ? 

A. 9. By forcing from me the combination to the locks on the 
door. 

Int. 10. How did they overcome the difficulty relating to the four 
keys of which you spoke in answer to the 8th interrogatory ? 

A. 10. By having in their possession duplicate of the keys. 

Int. 11. Was it the practice for any one man in the bank to carry 
all these keys? 

A. 11. It was not. 


Cross-interrogatories : 


Cross-int. 1. Was the Miller lock, spoken of in your fifth answer, 
a combination lock ? 
A. It was worked on a combination key ; yes. 
Cross-int. 2. Do you still use upon — vault door a Dexter combi- 
nation lock ? 
A. We do. 
JOHN WHITTELSEY. 


COMMONWEALTH OF MASSACHUSETTS, | .. . 
Hampshire, ers 
May 4ru, 1880. 


On this fourth day of May, A. D. 1880, the above named John 
Whittelsey came before me in,said Northampton, and, being then 
and there duly sworn to testify the truth, the whole truth, and 
nothing but the truth relative to the cause for which this deposition 
is taken, in answer to the several interrogatories and cross-interroga- 
tories thereto annexed gave the foregoing answers by him subscribed 
in my presence, and the same were reduced by me to writing in his 
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presence and carefully read to him before he subscribed the same. 
All these proceedings were by consent of parties. 
CHARLES N. CLARK, 
[L. s.] Notary Public. 


491 Deposition of Henry R. Towne. (Taken from Record in Norwich 
Bank Case.) 


New York, November 16, 1880. 
Parties met in pursuance to notice. 
Present : Counsel as before. 


Henry R. Towne, a witness produced on behalf of the complain- 
ants, being duly sworn, testifies as follows: 


1 Q. What is vour name, age, residence, and occupation ? 

A. Henry R. Towne; residence, Stamford, Conn.; age, 36; me- 
chanical engineer and president of the Yale Lock Manufacturing 
Company, one of the complainants in this action. 

2. Did you compose the circular—Defendant’s Exhibit K— 
entitled “The facts in relation to the time lock-controversy,” and 
are you acquainted with the proceedings had in that controversy in 
the Patent Office and the courts of the District of Columbia ? 


Objected to as immaterial. 


192 A. I did compose that circular. I was also thoroughly 
familiar with the litigation in the Patent Office and the courts 
of the District of Columbia involving the patentability of the claims 
in the Sargent patent on which this suit is brought. I personally 
directed and attended to the movements of the principal applicants 
who were contesting Sargent’s claims and in constant intercourse 
with their counsel. 
3 Q. Will vou please narrate what took place, so far as known to 
you, in the litigation referred to and méntioned by you in the said 
circular and what was the final result of that litigation ? 


(Objected to as immaterial, irrelevant, and incompetent.) 


A. My interest in that litigation was on behalf of the Yale Lock 
Manufacturing Company, of which L was president. An important 
branch of our business had always been the manufacture of bank 
locks. During 1874 we learned that our competitors, Sargent «& 
(ireenleaf, had sueceeded in selling several time locks. We then 
considered the question of also engaging in the time-lock business, 
and the foreman of our bank-lock department, Mr. Stockwell, com- 
menced designing a time lock with the object of producing, if 
possible, one better than Sargent’s. His efforts resulted in the in- 
vention of the time lock subsequently patented by us Septem ber 
2Ist, 1875, and for which he filed an application for letters patent 
March 15, 1875. In the prosecution of this application Stock wel] 
was notified that his claims interfered with those of another appli- 
cant, James Sargent, whose interfering case was filed March 12, 1875. 
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An interference insued, in the course of which we ascertained that 
Sargent was seeking to obtain a claim so broad as to cover any use 
of a time lock in combination with a non-time lock and bolt-work. 
Stockwell being unable to allege priority on this point, his interfer- 
ence with Sargent was decided in favor of the latter on the prelim- 
inary statements. 
493 In the meantime we had acquired a right in the inventions 
of John Burge and had ascertained that he had apparently 
conceived of the use of the “triple combination” of the time lock, 
non-time lock, and bolt-work at an earlier date than Sargent. We 
then had grave doubts of the patentability of such a claim, but, be- 
lieving that, if it was patentable, Burge had the prior right to it, we filed 
an app lication in his behalf embody ing substantially the same claims 
as Sargent. His application was filed June 2, 1875, and an inter- 
ference between him and Sargent declared soon after. Elaborate 
proofs were taken on both sides and the interference submitted to 
the examiner, who, after a full hearing, made a decision in Sargent’s 
favor in October, 1875. We then appealed to the board of exam- 
iners-in-chief, and, pending the hearing of the case by the latter, elab- 
orate preparation for the argument was made on both sides. The 
hearing by the board of examiners-in-chief occurred in February, 
1876, Sargent’s case being presented by his counsel, James L. Norris, 
of W ashington, and the Hon. Roscoe ¢ ‘onkling, of New York, and 
Burge’s case by his counsel, Mareus 8. Hopkins, of Washington, and 
the Hon. E. W. Stoughton, of New York. The arguments of coun- 
sel occupied the greater part of a day and were listened to, not only 
by the board, but also by a large number of the officials of the Patent 
Office and members of the bar. The board of examiners rendered a 
decision confirming that of the examiner in favor of Sargent. We 
thereupon appealed again to the Commissioner of Patents, who, after 
due hearing of elaborate arguments on both sides, rendered his de- 
cision in April, 1876, also in favor of Sargent. 

During this time the Yale Lock Manufacturing Company, baving 
acquired an interest in the inventions of S. A. Little in time locks, 
had filed an application in his behalf covering the “ triple combina- 
tion.” An interference with Sargent followed, in which exhaustive 

arguinents on the patentability of the “triple combination ” 
494 claim were submitted successively to the examiner of inter- 

ferences, the board of examiners-in-chief, and the Commis- 
sioner of Patents, the time consumed being such that the decision of 
the latter was not given until July 9th, 1877. The decisions uni- 
formly awarded priority to Sargent and maintained the patentability 
of the “ triple combination ” claims, which were substantially those 
on which this suit is brought. 

In the meantime other applicants had appeared claiming the same 
subject: matter and others contesting the patentability of the so-called 

“triple combination.” These applicants were O. KE. Piilard, L. A 
Haines, Louis Lillie, and H. Gross. In the case of each > So 
arguments were made by different counsel, attacking the validity of 
aclaim for the combination on a safe door of a time lock, a non- 
time lock, and bolt-work. Every possible fact as to anticipation or 
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alleged want of invention was developed in the hundreds of pages 
of testimony taken in these cases and every possible argument pre- 
sented against the granting of such claims; notwithstanding all 
of which the various tribunals of the Patent Office held that the 
claims were patentable and awarded priority to Sargent. 

Upon the final decision of the Commissioner in Sargent’s favor in 
the interference with Little, we applied to the Commissioner to sus- 
pend the issue of the patent to Sargent pending an appeal which we 
had taken in the Burge case to the supreme court of the District of 
Columbia. The Commissioner granted our appeal for the suspen- 
sion, Whereupon Mr. Sargent appealed from this decision of the Com- 
missioner to the Hon. Carl Schurz, who, after due hearing, over- 
ruled the Commissioner, and by an order dated September 13th, 
1877, ordered the patent to be issued. We then applied to the 
supreme court of the District of Columbia for an Injunction to re- 
strain the Commissioner from issuing the patent to Sargent. The 
motion for the injunction was presented and argued by M.S. Hop- 
kins, Esq., and General Henkle, and was opposed by J. L. Norris, 
Ksq., and the Hon. J. J. Coombs. After the full hearing of both 

sides a decision was rendered by Judge Carter refusing 
495 the injunction. This decision was given on 19th September, 

1877, and the patent finally issued to Sargent on the 25th of 
the same month, more than two years and six months after the filing 
of his application and after a contest almost unparalleled in the his- 
tory of the Patent Office. In the course of the contest Sargent had 
encountered and successively defeated different opponents, viz., 
Stockwell, Burge, Little, Lillie, (all of whose applications were in the 
interest of the Yale Lock Manufacturing Company, whose oflicers 
and counsel conducted the cases and who bore the burden of the 
necessarily heavy expenditures involved), Haines, Pillard (the latter 
in the interest of the New Britain Bank Lock Company, who bore the 
expense), C. O. Yale and Gross (the iatter application being in behalf 
of the Hall Safe and Lock Company, who furnished the counsel and 
bore the expense). 

In opposition to the patentability of the claims made by Sargent 
exhaustive arguments were made by numerous and eminent coun- 
sel, including the Hon. E. W. Stoughton, Messrs. Durant, Henkle, 
M.S. Hopkins, E. W. Dodge, Earl H. Smith, and others. 

Soon after the issue of the patent to Sargent overtures were made 
looking to a pooling or consolidation of the interests of the firm of 
Sargent & Greenleaf and the Yale Lock Manufacturing Company. 
One of the conditions of the settlement which was finally arrived at 
Was an agreement to submit to a board of disinterested arbitrators 
the several questions in dispute between the two parties to the set- 
tlement. Each of the parties held patents which it claimed were 
infringed by the other, and each disputed the scope or validity of the 
other’s patents. Each of the parties was required to give a bond to 
the other with two sureties in the sum of $00,000 as a guarantee 
that they would abide by the decision of the arbitrators. These 
bonds were duly exchanged, and the board of arbitration agreed 
upon as follows, viz: Messrs. George ‘’. Curtis and Edmund Wet- 
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more, of New York, and Mr. Causten Browne, of Boston. 
496 ‘The board convened in New York January 15, 1878, and 
continued in session, with slight adjournments, until Febru- 
ary 15th, during which time the two parties appeared before the 
board personally and by counsel and submitted elaborate proofs and 
arguments. ‘Thereafter the arbitrators met in private session daily, 
and finally banded in their decision and award on March 2d, 1878. 
‘The arbitrators sustained the validity of the Sargent patent for the 
‘triple combination” (which is in controversy in this suit), and 
under their decision the Yale Lock Manufacturing Company paid 
a large sum in damages, and has since continued to pay and is now 
paying royalty for its use of the invention covered by the claims of 
said patent. 
I herewith produce copies of a number of the Patent Office de- 
cisions in the litigation to which I have above referred. 


Certified copies decisions produced in evidence and marked, re- 
spectively, 1, 2, 3, and 4, J. H. L, sp’l ex. 

Defendant’s counsel objects to so much of the foregoing answer as 
undertakes to state the nature and effect of any proceedings in the 
U.S. Patent Office or of any decision of a swell board of arbi- 
trators, which is objected to as inadmissible and incompetent, and 
complainants are called upon to produce duly authenticated copies 
of the records of the various proceedings referred to by the witness. 


4 Q. Please state what experience you have had in the theory and 
practice of mechanics, especially in connection with time and com- 
bination locks. 

A. I have been engaged in mechanical work for 17 years past. I 
studied engineering in Philadelphia and Paris, and was for four 
years connected with the Port Richmond Iron Works of Philadelphia 
as draughtsman, foreman, and superintendent. For 12 years past 

I have been an officer of the Yale Lock Company, and have, 
497 in particular, had the direction of its manufacturing opera- 

tions. I am familiar with the construction and manufact- 
ure of locks of all kinds and have invented many improvements in 
them. 

5 Q. Have you read the testimony of Mr. Henry L. Brevort, taken 
on behalf of the defendant herein, in reference to the so-called 
triple combination Sargent patent, and particularly his answer to the 
llth direct interrogatory herewith shown you? And, if yea, please 
state whether you assent or dissent from the views therein expressed 
by Mr. Brevort, and please give your reasons for any opinion you 
may express. 

A. I regard Mr. Brevoort’s opinion regarding the co-operation of 
the several elements as strained and inconsistent with the facts in 
the following particulars: It is not true that on!y one lock is really 
efficient at night, for both locks as [are] so connected with the bolt- 
work as to equally check the latter and prevent its retraction. I 
disagree, further, with his statement that there is no co-action be- 
tween the several parts or elements; on the contrary, it is only by 
the co-action of the two essentially different kinds of locks which 
41—261 


at Ne =. pent EN yeaa Te IN, 


522 YALE L. M. CO. ET AL. VS. BERKSHIRE NWN. B. ET AL. AND 


Mr. Sargent places in combination with the system of bolt-work 
common to both that the result which he aims to obtain and 
which is the object of his invention as set forth in his patent can 
be secured. Prior to his invention it was customary to secure the 
doors of safes by one or more locks, controllable from the exterior. 
The use of time locks had also been suggested as another and dis- 
tinct means of securing such doors. Each kind of lock possessed 
certain advantages and certain disadvantages. In combining them 
as he did Mr. Sargent retained all of the advantages inherent in 
ach of thetwo kinds of locks, and by their co-action, or rather their 
reciprocal action on each other, got rid of the most serious disad- 
vantages of each. When used in this combination the time lock 
retains all its usefulness as a protection against the opening of the 
door at improper times or by improper persons, while, by reason 

of the combination lock, we got rid of the objection to a time 
498 lock that if its user is not present when it unlocks the safe is 

unguarded. In like manner the combination lock retains 
all its convenience and security during the hours in which it is 
desirable the user shall have the power of opening or closing the 
door, while by reason of the presence of the time lock we get rid 
of the objection to a combination lock that it can be opened by a 
person who has surreptitiously obtained the combination, or that 


the user may be himself compelled to unlock it under threat of 


violence. ‘The connection or relationship of the two kinds of locks, 
with their common bolt-work, is of the closest and most intimate 
kind. ‘The result obtained is due neither to one nor the other, but 
to the co-operation of both, and this result is obtainable only when 
both locks are present and combined substantially as deseribed in 
the patent. The appreciation in which the result thus obtained 1s 
held by the public is evidenced by the fact that of the nearly 3,000 
time locks which have been made by the complainants in this suit 
I do not reeall any which are not used in the manner described and 
claimed in the Sargent patent. 

6 QQ. Please auswer the same question in relation to Mr. Brevoort’s 
answer to the 14th direct interrogatory. 

A. I think Mr. Brevoort has gone asiray in the answer referred 
to by failing to appreciate the distinction of the presence of one 
time lock in the patented combination and the presence of two or 
more additional time locks. The addition of a time lock to the old 
combination of a non-time lock and bolt-work was the introduction 
of an essentially new element, by the co-operation of which was 
obtained a new result radically different from any result obtainable 
prior to the addition of the time lock. In adding other time locks, 
so that there should be two or more such locks on the same door, no 
difference in the kind of result is produced, the difference due to 
such additional lock, if any, being one of degree merely and not of 
kind. for this reason I recognize a wide difference between the tn- 
troduction of the first time lock into the combination and the sub- 

sequent introduction of any additional time locks. 


499 7Q. Is there any advantage or otherwise in point of 


economy, convenience, or in other respects, as a matter of 


Fi 
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mechanical construction, between the device of protecting a safe or 
vault by two doors, one guarded by a combination lock and the 
other by a time lock, and the device of a single door for the same 
purpose guarded by a combination and time lock thereon in sub- 
stantially the same manner as described in Sargent’s patent? 


Adjourned to November 17th, 1880. 


New York, November 18, 1880. 


Parties meet pursuant to notice. 
Present: Counsel as before. 


Direct examination of Henry R. Towne in rebuttal con- 
tinued: 


Auswer to question 7: 
There is the advantage of very great economy in favor of the 
single door. ‘To resist the skill of burglars it has been found neces- 
sary of late years to construct safes of great thickness and strength. 
The thickness of good burglar-proof safes is now usually from 2} to 
4, 5, and even 6 inches of solid iron and steel. In constructing such 
a safe the building of the door isa large element of the cost. The 
great weight of the door necessitates heavy hinges and fastenings, 
the bolt-work to secure it is elaborate and expensive, and special 
provision must be madé to prevent the introduction of explosives 
through the joints of the door and to guard against the bursting of 
the frame of the safe by wedges inserted in the joints between it and 
the door. Moreover, custom has made it necessary for the safe- 
maker to handsomely finish, plate, and otherwise decorate the door 
and its attachments. For all these reasons the cost of the door is 
always a large proportion of the cost of the safe. Hence it follows 
that to duplicate the door in order to attach a time lock to 

500 one doorand anon-time lock to the other door would involve 
so heavy expense as to seriously interfere with the use of 

time locks. Speculation on this subject, however, is unnecessary, 
since the wishes of users of time locks and the demands of the market 
have exemplified in actual practice the fact that, by universal 
consent and preference, the two kinds of locks are almost invariably 
placed upon the samedoor. Inall my extensive experience in these 
inatters, involving familiarity with the mode of placing some thou- 
sands of time locks, I do not recall a single case where the time lock 
has been used alone upon a safe door, except in a few cases where 
manufacturers of infringing time locks, in order to evade liability 
of the patent under which this suit is brought, have persuaded bank 
officers to permit them to remove from the door on which they 
applied their time lock the non-time lock which was already there. 
[In all my extensive acquaintance with time locks and safe-works I 
recall no single case in which burglars have succeeded or attempted 
to displace or release a time lock on a safe door through the medium 
of a von-time lock upon the same door. It is my deliberate judg- 
nent, based upon the large experience already referred to, that the 
best possible protection for a safe door now obtainable consists in 
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the employment of a time lock and non-time lock upon the same 
door in the manner set forth in the Sargent patent, and I cite in 
confirmation of this opinion the use of the combination referred to 
by more than 3,000 of the most prominent banks of this country. 
As offsetting this latter fact I believe that there can be found but a 
few dozen cases at most where the time lock is in use on a door by 
itself, and that proper inquiry will show that this mode of using it 
was resorted to solely to escape liability under the Sargent patent. 


Last part of this answer objected to as irrelevant and irresponsive. 


§ Q. Please state briefly what are the essential requirements of a 

time lock, so called, in order that it may be practically used 

501 asa safeguard for safe and vault work in the safes and vaults 

in common use in this country as the depositions [ depositories ] 

of a large amount of valuables in banks and similar places during 
the past ten years—say since about 1870. 

A. First. Absolute isolation from the exterior, so that under no 
circumstances could the user be compelled to open his lock during 
the hours when it was set to be locked. 

Second. Absolute reliability of action, so that the user need never 
be embarrassed by its failure to unlock. 

Third. Such perfection of detail and mechanical construction as 
would insure these results. 

9 Q. You have read the testimony of Mr. Brevoort in this case? 

A. I have. 

10 Q. And you have read the patents relating to time locks re- 
ferred to in this case of Derby, Holbrook, Haines & Bass ? 

A. I have, frequently. 

11 q. Was any one of those locks, as described in said patents, suita- 
ble for use as one member of the triple combination described in the 
Sargent patent in suit or to act as practical and efficient time locks 
in fulfilment of the requirements you have mentioned as necessary 
in time locks intended for modern use in this country during the 
past ten years? 

A. They were not; some of them had the fatal objection that they 
were connected with the outside of the safe; none of theta had the 
refinement, completion, and reliability of mechanical construction 
to fit them for such use practically or to make them acceptable to 
the users of time locks. As evidence of this is the fact that since time 
locks have come into use not one of those locks (with the single excep- 
tion of one Holbrook lock) has ever been adopted by the public or put 
into use in any way, and that, although some of these patents are 
now expired and the patents for the others easily obtainable, no 
manufacturer has ever adopted the inventions or modes of con- 

struction disclosed in said patents. 
O02 12 Q. You have also seen the model of Pye lock, which 
model is an exhibit in this case ? 

A. I have, but not for some years now. 

15 Q. State, if you please, if you remember whether you at that 
time found that it came within the requirements just inquired of 
for a suitable and practical time lock ? 
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A. It did not; it was a handsomely-finished modes but not a 
practical and commercially available time lock. It is entirely with- 
out the enclosing case necessary to protect its mechanism from dust 
uud from an unauthorized tampering, and suggested no mode by 
which the necessary enclosure of its mechanisms could be made and 
yet leave accessible those of its parts which required adjustment in 
use and also leave exposed its dogging or bolting device. The latter 
feature also, as | remember it, was inadequate to the requirements 
of actual service and not such as to adapt the lock, without material 
modification, for practical use on a safe door in combination with 
the usual bolt-work. 

14 Q. Please state, if you know, whether the fact that the combi- 
nation lock in the Sargent combination affords a means of possible 
communication with the interior of the safe by forcing the spindle 
has proved an actual source of insecurity in the use of the said com- 
bination. 

A. On the contrary, I know from large experience that it has 
never proved to be any objection whatever; out of the thousands of 
time locks now in use not one,!1 believe, has ever been thus at- 
tacked. Moreover, in cases where some of the earlier and inferior 
kinds of time locks failed to unlock, and the safes they guarded had 
to be forcibly opened, this mode of reaching the time lock was not 
resorted to, because it was found easier to attack it otherwise. 

15 Q. When was Sargent’s invention described in the said patent 
in suit first generally introduced into the market, and what success 
has it met with in point of adoption by users and practical effi- 
ciency ? 

A. In 1874 and 1875; since then its adoption has been all but 

universal by every one wishing to avail — of the security 
503 offered by the time lock. The company of which I am 

the president, prior to its having an interest in and right 
under the Sargent patent, tried in every way to avoid the use of the 
so-called “ triple combination ” in order to evade liability under the 
Sargent patent, but found it simply impossible to introduce the time 
lock it made and to induce customers to purchase said lock except 
by agreeing to apply said lock in the “ triple combination ” and to 
protect and confirm its customers in such use. I do not recall a 
single one of our time locks which is not so used. I regard the sue- 
cessful introduction of the time lock as attributable to and dependent 
upon its use in the manner set forth in the Sargent patent. 


Cross-examination by S. A. Duncan, Esq. : 


16 X Q. In Commissioner Spear’s opinion deciding the Sargent 
and Little interference (marked in this case as Complainant’s Ex- 
hibit No. 3) he refers to the opinions of the examiner, the examiners- 
in-chief, and his predecessor. What are the opinions which you un- 
stand to thus be referred to? 

A. The opinion of Examiner Bates, dated March 14, 1877, and of 
Examiners-in-Chief Stockbridge and Clark, dated May 8, 1877, also, 
I think, to the opinion of Commissioner Duell, dated June 15, 1876. 
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Defendant’s counsel requests that the exhibits referred to be 
printed in the complainant’s record, which complainant’s counsel 
accedes to. 


17 X Q. Do you recall the date at which Little became a party to 
the interference with Sargent, Pillard, and Lillie? 

A. [ think late in 1876 or early in 1877; it was while the prior 
interference proceedings between Sargent, Lillie, Pillard, and, I 
think, some others was in progress. 

18S X Q. How many elaims of Sargent were involved in the 
rarious interferences to which you have made reference in your 

testimony? — 
5OA A. I think there were two, viz., those quoted in the de- 
cision of Examiner Bates, date- March 14, 1877, and above 
referred to. 

19 X Q. Are those claims, as you understand the matter, substan- 
tially the same claims as were allowed‘ Sargent in his original patent 
of September 25, 1877 ? 

A. The claims as finally issued were somewhat changed in terms, 
but, as I understand them, covered substantially the same subject- 
matter. 

20 X Q. Were the claims of Mr. Burge, that were involved in the 
interference between him and Sargent, substantially the same as 
Sargent’s ? | | 

A. I think they were. ; 

21 X Q. How many claims in Mr. Little’s application were in- 
volved in the interference with Sargent ? 

A. Originally two, but finally only one, which latter embodied 
subtantially the same matter as Sargent’s first claim. 

22 X Q. Were these two claims of Sargent, which were involved 
in the interference, and which you say were substantially the same 
as the claims of his original patent, also substantially the same as 
the first and second claims of his reissue No. 7947 ? 

A. They were. 

23 X Q. You say that one of Little’s claims disappeared from the 
interference. What claim was this? 

A. I think it was the first of the two claims originally in the in- 
terference, which was as follows: 

“A combination on the door of a safe or vault, substantially as set 
forth, of the bolt-work, the combination or key Jock, controllable 
from the exterior of said door, and the time lock, having no connec- 
tion with the exterior of the door and controllable by the operation 
of its clock-work.” 

24 X Q. What became of that claim ? 

A. I believe it was withdrawn or cancelled. 

25 X Q. Why? 

A. It is long since I have thought of this case, but my present 

recollection is that the Patent Otlice objected to the claim as 
505 not covering an operative mechanism, and insisted that if it 
did cover an operative mechanism it was the same as the 
second claim, and that as the latter claim more clearly described the 
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elements in combination it was correct and sufficient and that the 
first claim should be cancelled. 

26 X Q. At what stage in the proceedings, if at all, did the office 
make this requirement in regard to Little’s first claim ? 

A. I think it was after hearing of the appeal by the examiners- 
in-chief. } 

27 X Q. In what way was that requirement of the office, if ever 
minade, communicated to Mr. Little or the Yale Lock Company ? 

A. I am unable to state from memory. 


Defendant’s counsel requests the witness to produce at some future 
day the record evidence, if any, which sustains the view that the 
office made this requirement. 


Adjourned to November 19, 1880, at 11 o'clock. 


New York, Nov. 19, 1880. 


Parties meet pursuant to adjournment. 
Present: Counsel as before. 


Cross-examination of Henry R. Towne continued: 


The cross-examination of the witness is suspended by consent, and 
counsel for complainants offers in evidence copies of the claims of 
Sargent, Stockwell, Burge, Pillard, Lillie, and Little in the inter- 
ference declared between said claims. 

Also the file-wrapper and contents of Sargent, filed May 9, 1874, 

and the decisions of the examiners-in-chief thereon, February 
506 17, 1875; of the examiner, February 20, 1875; of the ex- 

aminers-in-chief on appeal, March.27, 1875; also decision of 
Bates, examiner, March 14, 1877, and of Stockbridge and Clark, 
examiners-in-chief, May 8, 1877. 

28 X Q. The board of examiners-in-chief, in their opinion of May 
8, 1877, say that “it is urged by counsel for Little that his first 
claim is not tenable, and it is proposed to abandon or modify it.” 
Examiner Bates also, in his opinion of March 14, 1877, speaking of 
Little’s first claim, says that it is for a “ broad combination of, first, 
the bolt-work of a door.; second, a time lock; and third, an inde- 
pendent non-time lock,” and that “ Little’s counsel formally repu- 
diates it * * * as a non-patentable claim.” So far as your 
recolection goes, do these statements of the examiner and examiners- 
in-chief correctly represent the views then advanced in behalf of 
Mr. Little? 3 

A. I presume they do correctly represent the views then held by 
Little’s counsel. 

29 X Q. Did the Yale Lock Manufacturing Company have con- 
trol of the Little application at that date? 

A. It did. 

30 X Q. Was the withdrawal of Little’s first claim made in good 
faith, or was it done by collusion with Mr. Sargent? 

A. Such collusion as is supposed in the question not only did not 
occur, but was out of the question at that time, as Sargent and the 
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Yale Lock Company were then in the midst of a bitter contest, in 
which both were doing their utmost to defeat the other. My present 
recollection is that the first claim of Little referred to was withdrawn 
because it wes objected to by the Patent Office as incomplete and 
vague, and because, further, we regarded the second claim as cover- 
ing fully and broadly the subject-matter of the first claim and of what 
became known in the controversy as the “triple combination.” 


DU7 So much of the foregoing answer as is not responsive to the 
question is objected to. 
31 X Q. Did you, as the person then having direction of the in- 
terference on Little’s side at that time, believe this first claim of 
Little’s to be patentable or otherwise’ 


Objected to as incompetent and immaterial. 


A. At the commencement of the controversy I believed that any 
such claim was not patentable; at the time inquired of, however, 
the repeated decisions at the tribunals of the Patent Office, which 
uniformly maintained that such claim was patentable, had partly 
changed my views, and left me at that time, as 1 remember, in 
serious doubt on this point. 

32 X Q. In what decisions of the Patent Office had the patenta- 
bility of Little’s first claim been passed upon, if this claim be con- 
strued as covering a broader ground than his second claim then in 
controversy ¢ 

A. The decisions to which I referred relate to any form of claim 
covering broadly the combination of bolt-work, a time lock, and a 
non-time lock, whether couched in the language of Little’s first or 
second claim or not. 

34 X Q. I will then ask you specifically this: Whether up to 
that date there had been, to your knowledge,.any decision of the 
office in any of its branches which upheld or admitted the patenta- 
bility of the combination of the three elements of bolt-work of a 
door, a time lock, and an independent non-time lock, except when 
these three elements are combined with a fourth element, viz., a 
device to permit the bolt-work to remain retracted while the door is 
being closed ? 

A. My recollection is that the Patent Office had unifermly main- 
tained that the fourth element referred to in the question is neces- 
sarily always present in any operative combination of the other 
three elements—that is, that whether specificaliy referred to or not 
the said fourth element is always present, and the several decisions 
referred to were all, I think, based on this theory. 


508 The first part of this answer objected to as not called for 
by the question. 


35 X Q. The difference between Little’s first claim and second 
claim was this, was it not, that the first claim was for the three ele- 
ments of bolt-work, time lock, and non-time lock without the “ de- 
vice whereby, &c.,” while the second claim was for the three elements 
named with this fourth element ? 
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A. I so understand it. 

36 X Q. Have you ever believed or do you to-day believe that 
the three elements of bolt-work, time lock, and independent non- 
time lock are patentable as a combination independent of the fourth 
element of a “ device whereby, &c.” 


Objected to as incompetent and immaterial. 


A. I regard the difference referred to as one of words rather than 
of fact; the claims both specify that the time lock shall have no 
connection with the exterior of the door; the conditions of the case 
require that the bolt-work must be permitted to be retracted in order 
to close the door, and that subsequently, when the bolt-work is 
locked, the time lock shall operate to dog it during a certain prede- 
termined time. Now, these conditions are impossible unless the time 
lock is provided with a device whereby the bolt-work may remain 
in the retracted position for closing the door; for this reason | would 
not regard as patentable a claim which specifically excluded the 
“device whereby,” but I do not regard Little’s original first claim, 
interpreted by his specifications, as coming within this limitation, 


The first part and last part of the foregoing answer objected to as 
not called for by the question. 


~~ 


37 X Q. In Little’s application in the Sargent interference, what 
was the construction and the position of the time lock ? 
509 A. As I now remember, the lock was substantially identical 
with that described in Little’s reissue, No. 8550, and I think 
was placed on the door. 

38 X Q. The Little lock, which in the reissue 8550 is shown as 
applied on the jamb of the door, could be applied on the door with- 
out reorganization, could it not? 

A. Yes. 

39 X Q. This could be done, could it not, by simply letting a 
stump connected with the carrying bar work against the end of the 
pivoted dog or obstruction ? 

A. Yes. 

40 X Q. Has that been for many years a well-known mode of 
connecting the bolt-work of safe doors with the obstructing dogs or 
bolts of the locks placed on such doors ? 

A. It has. 

41 X Q. In your opinion would it require invention to transfer the 
Little lock from the jamb of the safe to the door, using this old mode 
of connecting it with the bolt-work ? 


Objected to as incompetent and immaterial. 


A. I think not. 

42 X Q. When you issued your circular marked Defendant’s Ex- 
hibit K, in September of 1877, I suppose that you fully believed the 
statements therein contained ? 


Same objection. 


A. We did then believe them to be entirely true. 
42-—261 
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43 X Q. You have referred to certain proceedings before the su- 
preme court of the District of Columbia and before the Secretary of 
the Interior. Did these proceedings involve the patentability of 
Sargent’s claims or did they relate to questions of practice ? 

A. At this interval of time I cannot answer positively, but I know 
that this controversy had become for the time being the most prom- 
inent matter of interest in the Patent Office, and I think that the 

question of patentability, which was the vital point of the 
510. controversy, was the underlying motive in all of the various 
appeals and decisions. 

Since stating the above I have referred to the decision of the 
Hon. Carl Schurz, and find, on the 12th page of the printed copy 
thereof, the following statement: 

“There is no doubt that the invention claimed is patentable. In 
fact, this has been conceded by all parties and has been so deter- 
mined.” | 

From this it is apparent that the honorable Secretary in giving 
his decision had clearly before him the question of patentability 
and regarded that question as settled afltirmatively, and confirms 
this by his own statement to the effect that there is no doubt “ that 
the invention claimed is patentable.” 

44 X Q. Who, if anybody, argued before the Secretary the propo- 
sition that Sargent’s claims were not patentable, and does not the 
Secretary's statement which you have already quoted, to the effect 
that the patentability of the invention then involved in the appeal 
before him was “ conceded by all parties,” show that the controversy 
before him did not relate to patentability? 

A. Iam unable to answer from memory and have not before me 
any of the arguments before the honorable Secretary excepting the 
closing argument for Sargent. In this | find, on page 7, the follow- 
ing: 

“The right of Mr. Sargent’s patent, as awarded to him by the 
decision of every tribunal of the Patent Office, has not had a shadow of 
doubt cast upon it by the proof or allegation of a single fact inecon- 
sistent with the entire correctness of said decisions,” from which | 
infer that the arguments before the Secretary must have touched 
upon this question. 


Answer objected to, and complainants’ counsel is requested to 
make a part of the record the decision of the honorable Secretary of 
the Interior above referred to. 
511 Decision produced and marked in evidence Complainants’ 
Exhibit “Secretary’s ” Decision. 


45 X Q. You say in your direct that exhaustive arguments were 
made in opposition to the patentability of Sargent’s claims by numer- 
ous and eminent counsel, naming Mr. Stoughton, Mr. Durant, Henkle 
& Hopkins. Were these gentlemen of counsel foe Little ? 

A. Mr. Stoughton was counsel for Burge; the others, I think, all 
appeared for Little as well as Burge. 

46 X Q. These gentlemen made these arguments in opposition to 
the patentability of Sargent’s claims at the very time when they were 
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seeking to obtain for their respective clients substantially the same 
claims as Sargent’s, did they not? 

A. Their contention was always, I think, first, that the subject- 
inatter claimed by Sargent was unpatentable, but, second, that if 
patentable their clients were entitled to it. 

47 X Q. Did Little or did Burge ever move to dissolve either of 
the interferences upon the ground of non-patentability ? 

A. Iam unable to say. 

48 X Q. Do you recall any such proceeding ? 

A. Not definitely. 

49 X Q. Sargent’s present third claim (reissue 7947) was allowed 
him by the board of examiners-in-chief, was it not ? 

A. I do not know. 


Complainants’ counsel admits that the claim was allowed by the 
board on appeal. 

Complainants’ counsel, at request of defendant’s counsel, offers in 
evidence decision ,of board of examiners-in-chief, dated Noy. 7, 1877, 
which is marked Exhibit 7. 

Also copy of the reasons of appeal, marked Exhibit 8, and also of 

the answer to said reasons of appeal, by virtue of which the 
512 case was brought before the board of examiners-in-chief, 
marked Exhibit 9. 

50 X Q. You have referred to certain alleged proceedings before 
a buard of arbitrators who passed upon matters between the Yale 
Lock Company and Sargent & Greenleaf. Will you produce a copy 
of the findings of said board of the matters submitted to it? 

A. Iam perfectly willing to produce a copy of so much of the 
record referred to as relates to the “triple-combination patent.” I 
cannot produce the whole award without disclosing purely | perc 
ary arrangements between ourselves and Sargent & Greenleaf which 
it would not be business-like nor proper, I think, to make public. 


The award as to the said patent produced and put in evidence by 
complainants’ counsel at request of defendant's counsel. 


51 X Q. In Sargent’s so-called “triple combination” do you 
understand that the locks to be employed are locks of ordinary 
strength, or, on the other hand, are they to be so frail in their con- 
struction that one alone would not be strong enough to dog or check 
the bolt-work ? 

A. Each is, of course, to have reasonable and proper strength for 
its work. 

52 X Q. And is not each to be strong enough to hold the bolt- 
work, even if the other lock is not acting ? 

A. Certainly; this is necessary to enable them to act in the man- 
ner set forth in the patent. é 

53 X Q. Does the non-time lock in any way modify or control the 
action of the time lock ? 

A. Only so far as its action is complementary to that of the time 
lock for the purposes stated in the patent. 

54. X Q. What I mean is this: Does the non-time lock in Sargent’s 
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combination cause the time lock to act differently from what it 
would if the non-time lock were not present ? 
A. Each of the two locks constitutes a distinct element in 
513 the combination, and each of those elements is capable of 
separate and distinct action independently of the other. In 
this sense neither lock has any effect upon the action of the other. 
To effect the patented combination, however, the co-action of the two 
lecks upon a system of bolt-work common to both of them is indis- 
pensable. 
Answer objected to as not responsive, and question repeated. 


A. With the qualification I have just stated, the non-time lock 
does not affect the action of the time lock. 


Answer objected to as not responsive, and question repeated. 


A. As already stated’, each of the locks when removed from the 
combination claimed in the patent is capable of independent action. 
When used in the combination each retains its independent func- 
tions, but must possess also the capacity for co-action with the other, 
which is described in the patent. 

Answer objected to as not responsive, and question repeated. 


A. The presence of the non-time lock, of course, does not cause 
the time lock to perform its intended function in the combination, 
either differently or in the same manner that it would if the non- 
time lock were not present; in other words, each element of the 
combination 1s self-contained, complete, and operative within itself, 

55 X Q. Does the time lock in Sargent’s “triple combination ” 
modify or control the action of the non-time loek ? 

A. My preceding answers apply to this question equally. 

56 X Q. Does the non-time lock in Sargent’s “triple combina- 


tion’ modify or in — way control the manner in which the time 
lock and the bolt-work of the door act upon each other? 
old A. Not otherwise than stated in my preceding answers. 


o7 X Q. Do you mean by this to imply an affirmative an- 
swer? 

A. I mean this: That each of the locks is capable of independent 
action, and that each of them is capable of acting to dog the bolt- 
work independently of the other, but that to accomplish the results, 
the obtaining which is the object of Sargent’s invention, the co- 
action of both locks with the bolt-work is indispensable. 

58 X Q. Manifestly you misapprehend my question. It is not 
disputed that the two locks in Sargent’s alleged combination can be 
made to act upon the bolt-work simultaneously. What I wish to 
know is this: Whether the action of the time lock and the bolt-work 
upon each other is In any way modified by the circumstance that 
there is a non-time lock upon the same door and capable of acting 
upon the same bolt-work, but independently and at a different 
point. 

A. I have already answered this by stating that the two locks 
are capable of exercising an independent dogging action, and this 
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is evident from the terms of the patent itself, wherein it is stated 
that the time lock serves as a safeguard by night in connection 
with the combination lock, but“ when the time lock releases the 
bolt-work at the appointed hour the bolt-work will remain locked 
until the combination lock is unlocked;” and where it is stated, 
further, that the construction “ leaves the combination lock free 
for use during the day ”—i. ¢., independently of the time lock. 

59 X Q. You still miss the point. Nobody denies that the two 
locks are capable of independent dogging action. The question is 
this: Is the action of the time lock and bolt-work upon each other 
modified or controlled by the non-time lock ? 

A. Certainly it is modified, but not controlled. It is modified, 
in that the unlocking of the time lock is neutralized and made of 
no effect so long as the time lock is locked. It is not cuntrolled, 

because, as fully stated in the patent, each of the two locks 
515 must be independent of the other, and therefore not con- 
trolled by it. 

60 X Q. Does the action of the time lock upon the bolt-work 
cease when the time lock is unlocked ? 

A. As the only action of the time lock on the bolt-work is a dog- 
ging or locking action, that action, of course, ceases when the time 
ock unlocks. 

61 X Q. Does the non-time lock modify or control in any way 
the time when the time lock unlocks ? 

A. It does not. 

62 X Q. Now, does not your answer to cross-question 59, if it be 
correct, bring us to this conclusion, that the non-time lock modifies 
the action of the time lock upon the bolt-wurk simply because it, 
the non-time lock, prevents the retraction of ‘the bolt-work ai a time 
when the time lock is not acting upon the bolt-work at all? 

A. Certainly ; that is what 1 stated. The purpose of the two locks 
in the combination is that each shall complement the action of the 
other at certain times in order to effect the desired result. 

63 X Q. Now, please explain how the use of the non-time lock, 
te check a given bolt-work ata time when the time lock is not acting 
upon the bolt-work at all, can in any way modify the action of the 
time luck upon the boit-work. 

A. I can best answer this by stating a case in actual practice: If 
| am using a safe guarded by a time lock which is set to unlock at, 
say, 9 a. m., any failure on my part to be present at that hour leaves 
the contents of my safe unguarded. By adding the non-time lock 
in the combination described in the patent I overcome this serious 
difficulty, and by the co-action of the twolocks protect my safe at 
all times. It is when considered as a component part of the com- 
bination that I regard the action of one lock as modified by that 
of the other. Considered separately—that is, out of the combina- 
tion—the action of each is, of course, unaffected by and independent 
of the other. 

64 X Q. Is not this true, that in Sargent’s combination the 
516 dog of the time lock is brought into engagement with the 
bolt-work, and is withdrawn trom engagement with the bolt- 
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work in precisely the same way and at the same moments of time 
as if there were no non-time lock on the door’? 

A. Yes. 

65 X Q. Is the same true of the non-time lock in its relations to 
the time lock? 

A. Yes: itis. 

66 X Q. How old in the art is the use of two independent locks 
applied to the same bolt-work ? 

A. Twenty years at least. 

67 X Q. You have repeatedly referred to the fact that the non- 
time lock in Sargent’s combination will check the bolt-work when 
the time lock ceases to act. This might also be true, might it not, 
if the two locks were not applied independently 4 

A. It might under proper circumstances. 

68 X Q. Would that be the vase with Sargent’s compound time 
and combination lock, generally known as “Sargent’s No. 1,” being 
his first invention relating to time locks ? 

A. It would, but itshould be noted that in this case there is, 
properly speaking, no time lock present, but only atime mechanism 
controlling the combination lock. 

69 X Q. Does not that time mechanism act upon the combina- 
tion lock through the medium of a dog or obstruction ? 


A. No, sir. 


Adjourned to Nov. 22, 1880, 123 p. m. 


517 New York, November 22, 1880. 
Met pursuant to adjournment. 
Present: Counsel as before, and the examination of Mr. Henry 
R. Towne continued as follows: 


70 X Q. Is this true of the lock known as “Sargent No. 1,” that 
the time mechanism prevents the unlocking of the lock until the 
arrival of the hour for which the mechanism has been set, and that 
after the arrival of such hour the door will remain locked by the 
combination lock until the operator, acting through the dial on the 
exterior of the door, moves the bolt of such lock ? 

A. That is approximately correct. A better statement of it, how- 
ever, is that a combination lock is provided with a time mechanism 
or attachment, the function of which latter is to render the combina- 
tion lock inoperative during certain hours. The time mechanism 
does not in any sense dog the bolt of the lock or interfere with its 
action directly. 

71 X Q. This lock known as “Sargent No. 1” was gotten up before 
the so-called “triple combination,” was it not? 

A. It was. 

72 X Q. Which would be the most expensive to apply, the “ Sar- 
gent No. 1” or two independent locks, one a time lock and onea 
combination lock ? 

A. The latter. . 

73 X Q. In answer to question 5 you speak of Sargent’s “triple 
combination” as involving the “ co-action of two essentially different 
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kinds of locks.” When do you consider two locks to be essentially 
different 

A. When their construction or mode of action differs one from 
the other in essential or vital particulars; as, for instance, a combina- 
tion lock which is actuated by aspindle from the exterior of a 
door ditfers from a time lock which 1s on the interior of such door, 
and is absolutely isolated from the exterior and dependent for its 

operation on automatic mechanism. 
518 74 X Q. If one should apply two key locks of precisely the 
same construction, but independently, to the same bolt-work, 
would such locks co-act or be in combination with each other? Take 
the Cornell patent by way of illustration. 

A. They would co-act to dog the bolt-work common to both, and 
the two locks and the bolt-work would be in combination. 

75 X Q. Then I suppose you would hold, would you not, that if 
the prior state of the art showed only one key lock acting upon a 
given bolt-work there would be invention in applying a second lock 
of the same construction to the same bolt-work, even though it were 
applied independently ? 


Objected to as incompetent and immaterial. 


I think the use of the word “ independently ” is misleading. 
It is true that each lock may be independent of the other, but they 
form separate elements in a combination which includes the bolt- 
work, so that the several elements are brought into co-action and 
relationship with one another. If this is so, I should suppose there 
would be invention involved in the act covered by the question, but 
this, it seems to me, is a question of law rather than of fact, and 
therefore not one on which I am qualified’ to pass, as I am nota 
lawyer. 

76 X Q. Why do you think in the case last supposed there would 
be co-action? Is it because the two locks would be acting simul- 
taneously, or for some other reason ? 

Partly for that reason and partly for others. When both are 
locked they offer their combined resistance to the retraction of the 
bolt-work. By intrusting the keys of each lock to two different 
persons the necessity is created of both of these persons being present 
to unlock the safe. Neither can do it alone. This is a common 
mode of using such an arrangement, and is one of its advantages. 
Again, if an attempt be made to invade the safe by picking the locks 

both locks must be overcome before the safe can be opened. 
519 It is by the combination of the two locks and the bolt-work 
that these various results are obtained. 

77 X Q. Do you know whether it is usual in applying locks under 
the so-called triple combination arrangement to give the bolt or 
dog of one of the locks a little “ lead” over the bolt of the other? 

A. We alw ays instruct our agents to give this “lead” to the bolt 
of the non-time lock, but it very frequently happens that the in- 
struction is not observed. 

79 X Q. When observed it would follow, would it not, that the 
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bolt-work of the door would rest against the dog of one of the locks 
without coming into actual contact with the dog of the other? 

A. It would, primarily, but retracted pressure on the bolt-work 
would soon equalize the resistance of the two locks. As a matter of 
fact, almost al! bolt-work has such looseness that when shot forward 
by its handle it stands so that neither lock actually bears against it. 
An attempt to retract the bolt-work, however, brings it first in con- 
tact with the bolt of which every lock happens to have the lead re- 
ferred to, and, if further pressure be applied, finally into contact with 
the bolt of the second lock. ‘The spring or elasticity or looseness of 
parts of ordinary bolt-work usually permits both locks to perform 
their dogging action under an even, moderate retractive pressure. 

80 X Q. Please name any instance in which, to your own knowl- 
edge, the locks were originally applied, one having the lead over 
the other, but in which this equalizing action has taken place, so 
that now the retractive force is taken equally by the two locks. 

A. My statement was that this equalization would occur if the 
retractive effort were continued to a moderate point. I base it upon 
a large familiarity with safes and bolt-work, both new and old. 
The amount of the lead usually given is very slight, ,';d inch or 
less, and I know by experience that a very moderate pressure on the 

ordinary bolt-work will cause sufficient yielding to equalize 

520 the bearing of the locks. My statement, therefore, is based 

on general observation and without reference to any partic- 
ular case. 

81 X Q. It is a fact, is it not, that a great many and perhaps a 
majority of burglar-proof vaults and safes have both inner and outer 
doors with locks of various kinds upon each of such doors? 

A. ‘This is true of most burglar-proof vaults, but hardly of safes. 
Many safes have double doors, but by no means a majority. I think 
that a large proportion of the time locks we have made are used on 
syfes which have but a single door. 

82 X Q. Still it istrue, is it not, that many safes have inner and 
outer doors, but one or more locks on each door? 

A. It Is. 

83 X Q. Was this also true of burglar-proof safes and vaults prior 
to Sargent’s invention of the “ triple combination ? ” 

A. It was. 

S84 XQ. Do you know whether Little’s time lock patented Jan- 
uary 27th, 1874, was invented before Sargent’s “triple combina- 
tion?” | 

A. Little has testified that his lock was invented and made the 
latter part of 1872. Sargent’s invention was in July, 1873. 

Answer objected to as not responsive. 


85 X Q. Question repeated. 
A. It was. 7 
86 XQ. If, before you knew of Sargent’s invention, you had de- 
sired to put the Little time lock on a burglar-proof safe or vault, 
the door of which was already provided with a combination lock, 
and there had been room to locate the time lock without removing 
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the other, do you think that you would have removed such other 
lock in order to apply the time lock ? 


Objected to as incompetent and immaterial. 


A. That would depend entirely upon what the user of safe might 
have preferred. 
521 87 X Q. Please explain more fully what you mean. In 
other words, under what circumstances might the user have 
preferred to have the old lock remain and under what removed ? 


Same objection. 


A. The question seems purely speculative, and it is impossible for 
me to say what my action would have been seven years ago ina 
hypothetical case or what the preferences of a hypothetical person 
might have been. 

SS X\ Q. Can you make no more definite answer ? 

A. Not to so indefinite a question. 

$9 X Q. Supposing that this case had arisen in your own exper!- 
ence seven years ago—that is, with reference to a vault or safe of 
your own—would you have removed the old lock or left it on? 


Objected to as incompetent and immaterial. 


A. That would have depended upon whether I wished simply the 
security of a time lock or the combined security of a time and non- 
time lock. 

90 X Q. If you had desired the latter it would have been entirely 
feasible, would it not, to apply the Little lock independently of the 
other and by methods then well known for applyiag locks to bolt- 
work ? ! , 

Same objection. 


A. As the Little lock was provided with a device whereby the 
bolt-work could remain in a retracted position for closing the door, 
it would. 

91 X Q. Are you, then, prepared to say that there would have 
been invention in thus applying the Little lock without removing 
the other lock, but no invention in applying it if the other lock were 
first removed ? 


Same objection. 


522 A. As previously stated, this isa question of law and not of 
fact, and, as such, I do not feel competent to give an opinion 
upon It. 
‘92 X Q: Is it not a fact that burglars frequently attempt to force 
safes by working along the spindle of the combination lock ? 
A. I do not remember of ever hearing of such a case. 
93 X Q. Didn’t they destroy the safe in the Keeseville Bank three 
years ago by that method ? 
A. Possibly ; although I do not know the particulars of their op- 
erations in that.case. 
94 X Q. Didn’t they open the vault of the bank in Westport, 
Conn., in that. way last winter? 
43—261 
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A. I do ri know. 

95 X Q. Isn’t the opening necessary for receiving the spindle or 
combination lock regarded by lockmen and safemen as an element 
of weakness and insecurity ‘ 

A. It is, and their attention has always been directed to making | 
the spindle as secure as possible. 

96 X Q. Hasn’t your own company—the Yale Lock Company— ? 
provided special constructions with a view to avoiding such open- =e 
ings? 
A. We have designed safes arranged so that no spindle hole was 


required. | 
97 X Q. Have you not offored in the market safes having two 
doors with a time lock (without any other lock) upon one of the | 


doors and a combination lock upon the other, and recommended 
this construction to the trade upon the special ground that it obvi- 
ated the insecurity arising from the use of a combination lock upon 
the same door with the time lock ? 
A. We have, and I may state that the insecurity’ of the spindle of 
a lock has always been a source of anxiety to safe and lock experts, 
notwithst: inding the fact that burglars have as yet rarely attacked 
safes through this medium. 


Last part of the answer objected to as not called for by the ques- 
tion and as implying a state of fact that does not exist. 


98 X Q. Is this paper one of the circulars issued by the Yale Lock 
Company ? 
523 A. Yes. 
Same offered in evidence and marked Defendant’s Exhibit V, 
November 22, 1880.—Special examiner. 
99 X Q. Did your company also take out a patent dated July 16, 
1878, upon an invention of Emory Stockwell for an improved safe ? . 
A. We did : 
| Same offered in evidence and marked Defendant’s Exhibit W, 
‘ November 22, 1880.—Special examiner. 


00 X Q. In the arbitration to which you have referred was an 
allowance made to your company by reason of the infringement of 
the Little patent by Sargent & Greenleaf? 

There was. 


101 X Q. How much per lock ? a 
A. I should prefer not to answer this question, as my so doing 
might be detrimental to our business. L 


102 X Q. Do you think the Little lock would be a good operative 
time lock unless the mechanism shown in the patent were inclosed 
in some case to protect it from dust? 

A. It would be operative, but liable to derangement from dust 
and also to unauthorized alteration by reason of its adjustabie mech- 
anism being exposed. Its dogging mechanism, however, is entirely 
complete and operative, so that it could unquestionably be used. 
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i103 X Q. The Pye lock could be used also, could it not, without a 
case ? 

A. It is some years since I have seen that lock, but, as I remem- 
ber it, its dogging mechanism would require modification to make 
the lock available for actual use. 

i04 X Q. Did your company, or to your knowledge anybody else, 
ever apply to actual use a time lock made in conformity to the 
Little patent without modification of the dogging mechanism and 
er 8 parts ? 

I believe that we did, in 1877, on the door of the vault of the 
Stamford National Bank. 
524 & 525 105 X Q. Did you sell the lock to the bank ? 
A. No, sir; we only lent it to them. 

106 X Q. How long did they use it? 

A. For some months, I think. 

107 X Q. Was it made with a view to being put upon the market? 

A. No, sir. 

108 X Q. Did the Yale Lock Company have a bitter controversy 
with Sargent & Greenleaf for several years before your union in 
1877, and during that time did you not issue many circulars against 
each other? 


A. We did. 


Redirect examination : 


100 R. D. Q. Were the claims of the Little patent in issue in this 
suit, to wit, the Ist and 7th, those under which any claims of in- 
fringement were made or allowed in the arbitration ? 


Objected to as inadmissible and immaterial. 


A. They were not. 

110 R. D. Q: What is the “device whereby,” &c., on Com plain- 
ant’s Exhibit E, which you have stated was necessarily present in 
every case of the “triple combination,” so called? 


Objected to as inadmissible and incompetent and immaterial and 
because it assumes what does not appear in evidence in the case, 
that the exhibit contains a “ device whereby,” «ce. 


[ consider that the time lock represented in Complainant's 
E chibit E contains the “device whereby,” &c., referred to in the 
question, inasmuch as the lock is so constructed that the bolt-work 
of the door can be retained in the unlocked position during the 
closing of the door. 


_ Answer objected to for same reasons as question and as irrespon- 
sive. 
HENRY R. TOWNE. 


Attest: JOHN H. IVES, 
Special Examiner. 


340 YALE L. M. CO. ET AL. VS. BERKSHIRE N. B. ET AL. AND 


526 Exhibits Attached to Henry R. Towne’s Deposition. 


The U.S. Patent Office to all persons to whom these presents shall 
come, Greeting : 

This is to certify that the annexed is a true copy from the files of 
this office of the specification and drawing in the matter of the 
application of James Sargent, filed May 9th, 1874, for “imp’t in 
locks.” 

In testimony whereof I, Ellis Spear, acting Commissioner of 

Patents, have caused the seal of the Patent Office to be 

[u. s.] hereunto aflixed this twenty-first day of September, in the 

year of our Lord one thousand eight hundred and seventy- 

five,and of the Independence of the United States the one hundredth. 
ELLIS SPEAR, 


Acting Commissioner. 
Specification. 


To all whom it may concern : 


Be it known that I, James Sargent, of the city of Rochester, in 
the county of Monroe and State of New York, have invented a 
certain new and useful improvement in locks; and I do hereby de- 
clare that the following is a full, clear, and exact description of the 
construction and operation of the same: 

This improvement belongs to that class in which two locks are 
applied upon a safe or vault door for the purpose of preventing the 
withdrawal of the safe bolt till both locks have been unlocked. 
Ileretofore, so far as I am aware, such locks have both been 
ordinary combination or key locks, with the spindle project- 

ing out through the door or provided with a key which 
527 passes through a-hole in the door. Under these circum- 

stances, of course, burglars, if they can pick one, can pick 
both locks in the same manner that they could pick one; or they 
can force the holders of the combination to open the locks and 
thereby expose the contents of the safe or vault. ‘To remedy this 
difficulty I eraploy one ordinary combination or key lock and one 
time movement or clock lock, attached independently to the door, 
and employ in combination therewith a safe bolt that bears against 
or connects with both of said locks in such a manner that though 
the ordinary lock may be picked or opened, yet the clock lock can- 
not be reached, and the safe bolt therefore cannot be released till the 
clock has performed its office and unlocked its lock at the prede- 
termined hour. When locked it is beyond the control of either 
the burglar or officer of the bank, and therefore no advantage is 
gained by forcing the cashier, president, or other officer to go to the 
bank for the purpose of opening the safe or vault, as is now some- 
times done. ‘The clock lock, being entirely beyond control from the 
outside, Is as secure against the officers of the bank as against ba rg- 
lars during the time it is set. 
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The drawing represents an elevation of my improvement applied 
to a safe door. 

A is the safe door and B is the safe bolt. C is the combination or 
kev lock and D is the clock lock. The combination or key lock 
may be of any of the ordinary kinds, and the clock lock may be 
operated by any kind of clock-work or time movement which will 
release the bolt at the given hour. In the drawing the clock-lock 
bolt a has a counter-weight, b, or spring, which will cause it to fall 
when released. On the end of the counter-weight is a pin, ¢, which 
engages a pivoted lever, d, held in position bya spring, f. Thegear 
wheel g of the clock-work has a pin, h, which, at the predetermined 
hour, strikes the upper end of the lever and disengages the bolt, 
which then falls. The bolt a of the combination lock is thrown by 
the action of the lock-work in the ordinary manner. When both 

of these lock bolts are in the unlocked position the safe bolt 
528 can be withdrawn, and not till then. The safe bolt B may 

be made of one or more pieces and so arranged as to bear 
against or connect with the lock bolts. In the drawings it is shown 
as extending up and down and provided with studs / 7, which rest 
against the lock bolts. When the bolts are turned to the unlocked 
position these studs enter slots or notches & k of the bolts; but it 
is by no means essential to this invention that the circular form of 
lock bolt should be used, as the ordinary style of sliding bolt or 
other forms of shifting bearings could be employed if desired. 

The effect of this arrangement, as before stated, is to so secure the 
safe or vault door that it cannot be opened by any one till the given 
hour. The combination lock may be opened, but the safe bolt can- 
not be released till the clock or time movement has removed its 
check on the door bolts and thus perform .its office. On the other 
hand, if the clock lock sets its bolt the safe or vault door still re- 
mains locked till the combination lock is unlocked. All other 
double locks with which I am acquainted permit the safe to be 
opened by persons holding the combinations. Burglars have fre- 
quently taken cashiers of banks and foreed them to open the safe. 
In my case no such results can occur, because the clock lock cannot 
be opened by any one till the given hour. The isolation and dis- 
connection of the two locks prevent any tampering with one through 
the medium of the other. 

Clock locks have before been used both separately and in connec- 
tion with combination locks. Where used alone they are insecure, 
for the reason that burglars, ascertaining the hour upon which the 
lock is set, may, by confining or disabling the officers of the bank 
having control of the same, open the safe when the hour arrives. 
In my improvement such result cannot occur, because the combina- 
ation lock still locks the safe. Where clock locks have been com- 
bined with ordinary locks heretofore, so far as | am aware, the said 

locks have been connected by a lever or other connection, SO 
529 that their actions are dependent on each other. In such case, 
if the combination or key lock is injured by a lock pick, by 
violence or otherwise, the clock lock is liable to injury B sm By 
making these independent, as described, I avoid these difficulties. 
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Having thus described my invention, I do not claim broadly a 
clock lock nor two combination locks upon a safe or vault door for 
holding the safe bolt ; but— 

What I claim is the combination, with a clock or time-movement 
lock and an ordinary lock attached independently to a safe or vault 
door, of a safe bolt constructed as to rest against or connect with 
both of said locks, substantially as described, whereby the safe bolt 
‘annot be withdrawn till both locks have been unlocked. 

In testimony whereof I have hereunto signed my name in the 
presence of two subscribing witnesses. 

JAMES SARGENT. 

Witnesses : 

R. FF. OSGOOD. 
kK. B. SCOTT. 


(Here follows diagram marked p. 529.) 
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530 Decision of Examiners-in- Chief. 
No. 2905. 


Tue Unirep Srates PAtent OFFICE, 
February 17, 1875. 


Before the examiners-in-chief on appeal. 
Application of James Sargent for a Patent for Locks. 


“The invention in this case is for the combination of a time move- 
ment and a lock movement, so arranged and attached as to operate 
independently upon the bolt frame of safe locks. 

“That is, the time movement, being wholly independent of the 
lock, can be applied to the bolt frame or to the bolts themselves at 
any point without interfering with the lock or being liable to be 
disturbed or thrown out by any picking or tampering with the 
latter. 

“As another consequence the time movement can be applied to 
any safe-bolt frame or bolts without disturbing or interfering with 
any old locks in use. 

“Itcan also be placed at a distance from any opening in the shell 
of the door so that it will be less liable to be reached by burglars 
than if connected with the lock itself. At the same time the lock 
can be used in connection with the time movements the same as 
without. 

“In manufacturing, the lock is constructed without any reference 
to the time movement, and consequently with less parts, and can be 
used without the time movements as before. 

“In these respects the device presented has peculiar advantages 
not possessed by any other lock before us, and we have no doubt 
will be recognized in the market as being a valuable improvement. 
“The claim is undoubtedly broad, but, as the new advantages are 
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Having thus described my invention, I do not claim broadly a 
clock lock nor two combination locks upon a safe or vault door for 
holding the safe bolt ; but— 

What I claim is the combination, with a clock or time-movement 
lock and an ordinary lock attached independently to a safe or vault 
door, of a safe bolt constructed as to rest against or connect with 
both of said locks, substantially as described, whereby the safe bolt | 
cannot be withdrawn till both locks have been unlocked. ai 

In testimony whereof I have hereunto signed my name In the x 
presence of two subscribing witnesses. 

JAMES SARGENT. 

Witnesses : 

R. F. OSGOOD. 
kK. B. SCOTT. 


(Here follows diagram marked p. 529.) 


530 Decision of Examiners-in- Chief. 
No. 2905. 1 
Tue Unirep Srates Patent OFFICE, 
February 17, 1875. 
Before the examiners-in-chief on appeal. — 


Application of James Sargent for a Patent for Locks. 


“The invention in this case is for the combination of a time move- 
ment and a lock movement, so arranged and attached as to operate 
independently upon the bolt frame of safe locks. 
“That is, the time movement, being wholly independent of the 
lock, can be applied to the bolt frame or to the bolts themselves at ' 
any point without interfering with the lock or being liable to be 
disturbed or thrown out by any picking or tampering with the 
latter. 
“As another consequence the time movement can be applied to 
any safe-bolt frame or bolts without disturbing or interfering with 
any old locks in use. 
“Ttcan also be placed at a distance from any opening in the shell 
of the door so that it will be less liable to be reached by burglars 
than if connected with the lock itself. At the same time the lock a 
can be used in connection with the time movements the same as 
without. 
“Tn manufacturing, the lock is constructed without anv reference 
to the time movement, and consequently with less parts, and can be 
used without the time movements as before. 
‘In these respects the device presented has peculiar advantages 
not possessed by any other lock before us, and we have no doubt 
will be recognized in the market as being a valuable improvement. 
“The claim is undoubtedly broad, but, as the new advantages are 
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7 22706 L otk. 
filed May §, 1874. 


RERKSHIRE N. B. ET AL. VS. YALE LOCK M. CO. ET AL. 343 


derived principally from the independent feature of the parts in 
combination, we think the inventor is entitled to it, and must re- 
verse the decision of the examiner.” 
(Signed) R. L. B. CLARKE, 
MARCUS 8S. HOPKINS, 


Examiners-in- Chief. 


~<y 


53 Decision of Primary Examiner. 
Examiner’s room No. 153. 


Unitep- Srates PATENT OFFICE, 
WASHINGTON, D. C., February 20, 1875. 


James Sargent, care of Jas. L. Norris, attorney, present. 
Locks. Application filed May 9, 1874. 


“ Upon conference between part of the board and the examiner 
it appears that there was argued before the board an entirely new 
invention which had never been before the examiner, and that 
another model was used in place of the one properly in the case. 
The exam‘ner concurs with the board at once in said new invention 
being a patentable one,.and would at once suggest, without any un- 
necessary trouble in returning it to them, such an amendment of 
the present case as should introduce the new feature which makes 
the invention, viz., a device by which the time lock can be properly 
set and the door then closed. ‘This said device, however, which 
tuakes the invention an operative one, is neither shown in drawing, 
specification, nor model. Hence, in accordance with the universal 
practice of the office, and particularly of the present Commissioner, 
since he has an assistant in charge of @ class, the examiner must 
refuse any amendment which shall introduce the new matter and 
engraft this new invention upon the old one which was before the 
examiner. As far as the office knows by the record of the case, this 
new invention may not have been contemporaneous with the first 
one. (See sec. 32, Office Rules of 1873.) The examiner would sug- 
yest a new case be at once filed embodying this invention which 
makes the devices operative and against the patentability of which 

no question will be raised. 
Ood2 “ The claim, however, must be not broadly for A combined 

with C, which is not conceded to be entirely inoperative, but 
A and B combined either with C or some mechanical equivalent 
thereof which alone makes A and B operative. This requirement of 
the claim is conformatory to every ruling on the point which has 
been made by the present Commissioner. Some other person might 
possibly combine said A and B with some device not the mechan- 
cal equivalent of the third device, C, and should not, of course, be 
covered in advance by a claim which would really be for a result, 
viz., Whatever with A and B should make them operative. Upon 
either of these two points regarding the amending or the construc- 
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tion of a claim under the new understanding of the case by both 
the board and the examiner an appeal may be made at once to the 
Hon. Commissioner in person, and if the examiner is overruled the 
present case will issue without sending back to the board. If, how- 
ever, the inventor prefers he may take the case back to the board 


upon the newly discovered reference of patent of J. B. Cornell, Aug. | 


10, 1S58. 

“'The present case now before the examiner being fully answered 
by this new reference, which, with simply a time lock screwed in 
place of either one of the other locks, answers all the points raised in 
the decision of the board, and is just as operative and no more so 
than the present Invention of applicant, so far as it is of record— 

“The examiner must of course rule first upon any submitted 


amendment to make the devices operative and upon any form of 


claim, and as the practice of the office has been so well settled by 
the present Commissioner upon all these points it is suggested apphi- 
cant that he file a new case introducing the new combining device 
which allows the door to be shut after the time lock is set, and thus 
takes it out from the new reference cited, and the examiner will in 

all proper ways hasten the case forward upon a legitimate 

ey.) : . . > . . — = . 

533 claim for A’and B with suitable combining device to allow the 


door to be closed after the time lock is set. inasmuch as no‘ 


obstacle exists, as the examiner Is at present advised 

“So far from hindering any inventor in getting his rights, the 
examiner is anxious to assist him in all possible ways, and bad the 
new invention been before the examiner iis if was before the board 
he would have at once, without a question, allowed a patent therefor. 


“N. G. WILKINSON, Examiner.” 


534 Sarge nts Amended Claims. 
[Improvement in locks for vault and safe doors. 
riled March 4 LS7o. 
Claims. 


" lirst. The combination, with a door bolt, Ki ofa clock lock, B, and 
combination or key lock, A, applied independently on a safe, vault, 
or other door so as to rest against or connect with said door bolt 
and provided with a device whereby the door bolt niay be retained 
In the unlocked position ior shutting the door, the whole arranged 
so that the door bolt cannot be withdrawn when locked till both 
locks have been unlocked. 

“Second. The combination of a clock lock and a combination or 
key lock, both constructed to be applied on a sate, vault. or other 
door so as to rest against the door bolt and provided with rat lock 
bolt having an opening or an offset which is automatically brought 
in and out of coincidence with the tongue of the door bolt, whereby 
the door bolt may be retained in the unlocked position tor shutting 
the door and prevented from being withdrawn when locked until 
both locks have been unlocked.” 
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535 Decision of Examiners-in- Chief. 
No. 2970. 


Unirep Srates Patent OFFICE, 
March 27, 1875. 


Before the examiners-in-chief on appeal. 
Application of James Sargent for a Patent for a Time Lock. 


In this case the claims are presented as follows: 

“1. The combination, with a door bolt, E, of a clock lock, B,and a 
combination or key lock, A, applied independently on a safe, vault, 
or other door so as to rest against or connect with said door bolt and 
provided with a device whereby the door bolt may be retained in 
the unlocked position for shutting the door, the whole arranged so 
that the door bolt cannot be withdrawn when locked till both locks 
have been unlocked. 

“2. The combination of a clock lock and a combination or key 
lock, both constructed to be applied on a safe, vault, or other door 
so as to rest against the door bolt and provided with a lock bolt 
having an opening or an offset which is automatically brought in 
and out of coincidence with the tongue of the door bolt, whereby the 
door bolt may be retained in the unlocked position for shutting the 
door and prevented from being withdrawn when locked until both 
locks have been unlocked.” 

There are several marked advantages in the construction and 

combinations presented, which are duly set out in the spect- 
536 fication, which are obvious upon inspection of the model, and 

which need not be here recited. It is sufficient to say that 
they grow out of the structure and combinations claimed and fur- 
nish an ample basis for a valid patent unless the co-operative ar- 
rangement of the parts to accomplish the ends in view is antici- 
pated. 

The patents of Cornell, Little, Haines, Brettel, Sargent himself 
(who has long been an expert and inventor in lock mechanism), and 
the English patent No. 6105 of 1831 are cited by the examiner. 
The first three appear to be mainly relied on in the answer to the 
reasous of appeal, the others being cited to show that certain indi- 
vidual elements now presented in combination are not new per se. 

The patent of Cornell shows two key locks applied to a safe door, 
accessible from the outside through their key-holes. ‘The two pat- 
ents of Little and the patent of Haines show only time locks. The 
examiner holds that either Little’s or Haines’ locks might be sub- 
stituted for one of the locks of Cornell so as to be independent of 
the other lock. It is possible that this is true, but it is evident, we 
think, that some modifications would be required in order to apply 
them to the door and adapt them to the same door bolt. 

But, admitting the examiner’s proposition to be true, the fact 
must also be admitted that even so much as is supposed might be 
44—261 
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done is not shown to have been done until now. If one of the time 
locks of Haines or Litt!e was applied to a safe door with a key lock 
like Cornell’s, and it was contrived to apply it independently to the 
same bolt-work, the same results now achieved by Sargent’s pecul- 
iar combination might, perhaps, be accomplished. But by no fair 
construction of the claims presented, we think, can it be held that 
they would prevent the mere displacing, without adapting contriv- 
ances, of one of Cornell’s locks on the door by one of the time 
537 locks referred toif it could be done as easily as the examiner 
thinks. ‘To restrict the applicant’s claim as the examiner 
deems necessary would, in our opinion, be to refuse him adequate 
protection for the improvement he has made. 
We think the application should be allowed, and we must there- 
fore reverse the examiner’s decision. 
MARCUS S. HOPKINS, 
R. L. B. CLARKE, 
Examiners-in- Chief. 
Iix’d: M. McB. 


0035 Claims put in Interference with Sargent. 


Emory SrocKWet., assignor to the Yale Lock Manufacturing 
Company. 
Locking Mechanism for Doors. 
Filed Mareh 15, 1875. 
Claims. 

“9. The combination with a door or lid of a chronometer lock, A, 
dial lock P, lugs T U, or their equivalent, and bolting device R R, 
or the equivalent, substantially as and for the purpose herein set 
forth. 

“10. The combination on a safe door of a time or chronometer 
lock with a dial lock so constructed and arranged that the door when 
first closed may be locked or secured by the dial lock only, and 
further secured by the automatic locking of the time lock at any 
desired subsequent interval of time.” 


539 Jonn BurGe, assignor to the Yale Lock Manufacturing Com- 
pany. 
Improvement in Time Lock. 
Filed June 2, 1875. 
Claims. 


“ First. The combination with the door-bolt mechanism of a safe 
or vault —a chronometric lock provided with a device whereby the 


BERKSHIRE N. B. ET Al. VS. YALE LOCK M. CO. ET AL. 347 


door bolt may be retained in an unlocked position for shutting the 
door anc a non-chronometric lock, the whole so arranged that the 
bolt mechanism of the door cannot be retracted so as to unlock the 
safe door until the bolts of both the chronometrie and non-chrono- 
metric locks are in the unlocked position, both the chronometric 
and non-chronometric locks being independent of each other in their 
action, and both of said locks being applied so as to rest against or 
in contact with said door-bolt mechanism. 

“Second. The combination of a clock lock and a combination or 
key lock, both of said locks being constructed to be applied on a safe, 
vault, or other door so as to rest against the door-bolt mechanism, 
the chronometric lock bolt having an opening or offset which is au- 
tomatically brought in and out of coincidence with the door-bolt 
mechanism, whereby the door bolt may be retained in the unlocked 
position for shutting the door and prevented from being withdrawn 
or unlocked until both locks have been unlocked.” 


540 OLIVER FE. PILLARD. 
Locks for Safe and Vault Doors. 
Filed August 13, 1875. 
Claims. 


“1. The combination of a time lock and a hand lock with a train 
bolt, all grouped together upon a door substantially as described, so 
that when both of said locks are unlocked the train bolt may be 
operated independent of said locks, and cannot be operated when 
either of said locks are locked. 

“2. The train bolt B and its arm } in combination with the slid- 
ing gate E, constructed and arranged as described, so as to be ele- 
vated above said arm 6 and be wholly supported thereby, to allow 
the door upon which they are placed to be closed, and so that shoot- 
ing the train bolt out of the door into the jam releases the gate and 
allows it to fall and lock said train bolt as set forth.” 

These claims were erased and the following substituted : 

“1st. The combination with the train bolts of a safe door of a 
hand lever and a time lock, each operating independently upon the 
train bolts, said time lock constructed to be automatically locked 
when the train bolts are thrown outwardly into the jam of the door, 
substantially as and for the purpose specified. 

“2d. The combination with a train bolt, provided with arms ar- 
ranged to register with the bolt: of a hand lock and the gate of the 
time lock, of a hand lock and a time lock, the latter provided with 
a sliding gate and suitable actuating mechanism, whereby the arm 
of the train bolt in its retracted position supports the sliding gate, 
and when thrown outward it permits tle locking of the time lock, 
substantially as and for the purpose set forth.” 
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541 Lewis Livi, assignor to Henry R. Towne, of Stamford, 
Connecticut. 


Locking Mechanism for Safe and Vault Doors. 
Filed April 28, 1876. 
Claims. 


“Ist. In combination with the ordinary bolt-work of a safe door, 
a key or combination lock and a time lock, the latter being so con- 
nected with said bolt-work as to allow the latter to remain unlocked 
until after the door is closed and to secure it afterwards, the con- 
struction and arrangement being substantially as described. 

“92d. In combination with the bolt-work of a safe door, a time 
lock and a combination or key lock, the time lock being supplied [so 
applied] as to check the bolt-work by preventing the retation of 
its operating shaft, and the combination lock acting directly against 
said bolt-work. 

“ Interference demanded April 29, 1876. 


542. Samvuer A. Littee, assignor to the Yale Lock Manufacturing 
Company. 


Locking Mechanism. 
Filed June 6, 1876. 


( VTaims. 


“1st. The combination ‘on the door of a safe or vault, substan- 
tially as set forth, of the bolt-work, the combination or key lock 
controllable from the exterior of said door, and the time lock having 
no connection with the exterior of the door and controllable only by 
the operation of its clock-work. 

“9d. In combination with the ordinary bolt-work of a safe or 
vault door, a combination or key lock anda time lock, the two 
locks applied independently of each other so as to rest against and 
secure the bolt-work and provided with a device whereby the bolt- 
work may remain in the retracted position for closing the door, the 
arrangement being such that the bolt-work cannot be retracted until 
both locks have been unlocked.” 


548 (21—(5.) 
COMPLAINANTS Exutpir 1. 


DEPARTMENT OF THE INTERIOR, 
Uxrrep Srates PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting: 
This is to certify that the annexed is a true copy from the records 
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of this office of the decision of the Commissioner in the matter of the 
interference Little vs. Lillie, Pillard, and Sargent. 
In testimony whereof I, W. H. Doolittle, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto 
affixed this fourteenth day of April, in the year of our 
[seaL.] Lord one thousand eight hundred and eighty, and of the 
Independence of the United States the one hundred and 
fourth. 
W. H. DOOLITTLE, 


Acting Commissioner. 


In the Matter of the Interference Between the Applications of S. A. 
Lirrie, L. Liniie, O. E. PILLARD, and J. SARGENT... 


Appeal from the examiner of interferences. 


Since the appeal was argued Little has been included in the in- 
terference, but as he was represented by counsel at the hearing and 
signified his desire to be joined, this motion may be treated as though 
he were originally a party. 

Counsel for Pillard takes this appeal from the refusal of the ex- 
aminer of interferences to dissolve, and maintains that Sargent’s 
claims, which constitute the issue in the cause, are not patentable, 
therefore no interference proceeding can properly be insti- 

tuted. 
odd Three issues are here raised—first, that the claims of Sar- 
gent are bad in form; second, that said claims are antici- 
pated ; and third, that no interference in fact exists between the ap- 
)) ications of Sargent aud Pillard. 

As regards the first two issues, I am of encnhialen that they do 
not constitute a part of the interference proceeding, but, like those 
of abandonment and public use, affect the statutory rights of Sar- 
gent, and are issues between him and the office. 

All the questions arising within the office and affecting the pat- 
entability of an invention are, when decided adverse to the appli- 
cant, appealable to the supreme court of the district, and the apphi- 
cant alone can take this appeal. See Bigelow vs. Commissioner of 
Patents, 7 O. G., GOS. 

In cases like the present the appellant can only be considered as 
amicus curia, and his appeal, as a suggestion to the Commissioner 
that in the administration of his duties under the law he has made 
a mistake which should be corrected, for, no matter what may be 
the ultimate decision of the office upon the validity of Sargent’s 
claims, other applicants, whether parties to an interference with 
him or otherwise, cannot appeal from the decision rendered. The 
objections do not go to the question of priority, which the court, in the 
ease heretofore cited, determined was the only one arising in an In- 
terference, but to that of patentability, which belongs alone to the 
applic: ition. 

It appears that these claims of Sargent have once been subjected 
to the scrutiny of the board of examiners-in-chief, before whom most 
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of the references now presented were discussed ; the additional ref- 
erences add nothing, in my opinion, to those considered by the 
board, and are merely cumulative evidence of the state of the art. 

The board, as an appellate tribunal, after a full hearing decided 
that these claims were proper, and gave their reasons for so doing. 

This decision can only be set aside by the exercise of the 

545 extraordinary power vested by the statute in the Commis- 

sioner of refusing to issue the patent. See Hull'vs. Commis- 
sioner, 7 O. G., 509. 

This power, like all of its kind, should only be exercised when 
strict justice requires it, and when the Commissioner is convinced 
beyond a doubt that he is not authorized in confirming the grant 
which the board have declared to be valid and proper. 

Notwithstanding the able and elaborate arguments presented by 
counsel, | must admit that I have doubts as to the correctness of the 
conclusions, and do not feel warranted upon a motion of this kind 
in setting aside the deliberate judgement of the board. 

The only remaining question is as to whether Pillard shows and 
describes the combinations claimed by Sargent. Upon examining 
the two cases Lam clearly of the opinion that they both contain the 
combinations set forth in Sargent’s claims, and that in this respect 
the interference is properly declared. 

A change in name cannot alter the construction or operation of 
mechanism, and beeause Pillard describes the sliding bolt E asa 
part of his time lock it does not make it the less an equivalent of 
Sargent’s device, consisting of the spring dise designed to effect the 
same purpose in the combinations. 

The decision of the examiner of interferences denying the motion 
is affirmed. 

R. H. DUELL, 
Commissioner. 
Bea: 7. A. W., &. Hi. 


June 15, 1S76. 


546 In the United States Patent Office. 
BURGE vs. SARGENT. 


In the Matter of the Interference between the Application of Joy 
Burce for lmprovement in Locks and the Application of JAMEs 
SakGLNT for Improvement in Locks for Safe and Vault Doors. 


Before the ( xamminer of interferences. 


These proceedings were instituted for the purpose of determining 
a question of right between the parties thereto, each of whom claims 
to be the first and original inventor of certain combinations, as set 
forth in their first and second claims. 

The rule of law governing the decision of this case 1s too well 
established and understood to make the quotation of authorities 


necessary. It is that “he is the true inventor and entitled toa 


—- 


> Te 


— 
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patent who first reduces the invention to practice, unless another 
who was first to conceive was using reasonable diligence in perfect- 
ing and adapting the same.” 

Sargent’s interfering claims are as follows: 

Ist. The combination with a door bolt, E, of a clock lock, B, and 
a combination or key lock, A, applied independently on a safe, vault, 
or other door so as to rest against or connect with said door bolt, and 
provided with a device whereby the door bolt may be retained in 
the unlocked position for shutting the door, the whole arranged so 
that the door bolt cannot be withdrawn when locked until both 

locks have been unlocked. 
547 2d. The combination of a clock lock and a combination 

or key lock, both constructed to be applied to a safe, vault, or 
other door, so as to rest against the dqpr bolt, and provided with a 
lock bolt having an opening or an offset, which is automatically 
brought in and out of coincidence with the tongue of the door bolt, 
whereby the door bolt may be retained in the unlocked position for 
shutting the door and prevented from being withdrawn when 
locked until both locks have been unlocked. 

burge’s claims are in substance the same as Sargent’s, differing 
only in phraseology. 

Without going into details, Sargent’s case may be thus summed 
up: He made the invention in July, 1873; completed two time 
locks by the fall of the same year; in January, 1874, exhibited these 
locks in Philadelphia, and by May, 1874, had practically tested the 
invention by placing one of these time locks on a safe at Morrison, 
Illinois. He has continued to manufacture and sell these locks up 
to the present time. These facts were admitted by the attorneys for 
Burge at the hearing. 

On the part of Burge we find that sonie time previous to February, 
6,1872, he commenced the construction of a mode! which was fin- 
ished about that time. This lock is filed as Exhibit A. He avers 
that it was his intention to apply this lock to safe and vault doors 
upon which were the usual locks, and that he made a bolt like Ex- 
hibit C to represent the connection between the time lock and the 
bolt mechanism of the safe door. A second lock was made and 
finished by July or August, 1872, which is now on file as a model 
in this case. 

It is clearly proved that during the year 1872 Burge made stren- 
uous efforts to have some one take hold of his invention and assist 
him in introducing it. He showed and explained his locks to 
several persons, most of whom testify that he described it as being 
intended for use with or without locks, but none of them seem to 
know just how it was to be applied. 

We hear nothing further from Burge until the spring of 1875, 
when a Mr. Keating, connected with the Yale Lock Company, 
called upon him and negotiated ‘the sale to said company of his 

present Invention. 
O45 This company have been manufacturing and selling time 
locks such as that illustrated in a copy of the Iron Age, put 
in as an exhibit, the same being known as the Stockwell patent, 


a 
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since April, 1875, while Burge’s invention was purchased the last of 
May. Yet it is claimed that Burge’s invention was reduced to prac- 
tice the moment said company became the owners thet ‘cof, because 

they had and were making a lock which embodied the combination 
claimed, though not the mechanism devised by Burge for the 
purpose. 

The device which Burge invented, and upon the success of which 
his right to a patent depended, has never been used in the manner 
and for the purpose for which it was designed. 

He himself tells us that he never placed a time lock of any de- 
scription or character on a safe or vault door whereon there was 
another lock so the bolt of such lock would operate upon the bolt of 
such vault or safe door, and never instructed anybody todo so. The 
Yale Lock Company have newer placed Burge’s time locks on a safe 
door in the manner referred to. 

I hold, therefore, that Burge’s invention has never to this day 
been completed; for if the particular mechanisms upon which he 
relied should fail to operate in the manner designed, he would have 
made no invention, and until it has been. practically demonstrated 
that all the parts will co-operate his invention is ine omplete. 

An abstract combination is not patentable until the special in- 
strumentalities are explained, and should one of these several 
mechanisms be defective in its operation the patent would be 
invalid. 

In the present case Burge’s invention is inseparably connected 
with his time lock. He knew of no other lock that would answer. 
The combination now claimed was incident to the construction, not 
the construction to the combination. 

l'rom all that can be discovered in the testimony, Burge did 
nothing towards the completion of his invention for nearly three 

years. There is nothing to show that he did not abandon it. 
DAY The burden of proof being Upol his side, he should, if possi- 

ble, have given a satisfactory reason for this long period of 
inactivity ; not having done so, it must operate against him. There 
is not the slightest breath of evidence that he thought of, talked 
about, or recurred to the invention during this time in any way. 
Its purchase by the Yale Lock Company does not appear to have 
been of lis seeking. Even were it cousidered that the manufacture 
of the Stockwell lock was‘a reduction of his invention to practice, it 
would not help his position much, for it was more than a year after 
Sargent had his locks in the market and four or five years after 
Burge’s first conception. 

At the hearing of this case the decision of ‘Judge Blatchford in 
Coflin vs. Ogden was cited to show that the invention was complete 
in 1872, when the time locks were made. 

The state of facts in the two cases do not appear to me to be at all 
analogous. 

Erbe’s lock was a complete article, re ady to be applied to the door, 
and it was in evidence that it had previous to the suit been so ap- 
plied. 


Burge’s invention is a combination, not an article, and until all 
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‘ the members of this combination were brought together and operated 
us a whole it had not reached the dignity of a complete invention. 
Sargent was clearly the first to reduce the invention to practice, 
and, as has been shown, Burge does not come within the exception 
to the general rule; therefore Sargent must be, and accordingly is, 
decided to be the first inventor. 
J. B. CHURCH, 
~} Act’'g Ex’r of Interf. 
December 15th, 1875. 


550 In United States Patent Office. 


PILLARD 
vs. Interference. Time locks. 
SARGENT and LITTLE. 


James Sargent, Esq., or James L. Norris, Esq., his attorney. 


GENTLEMEN: Take notice that on Friday, the 19th day of May, 
1876, at one o'clock, I will move for the dissolution of the above- 
recited interference on the ground that the claims of Sargent, which 
constituted the issue in the cause, do not cover patentable subject- 
matter in view of the state of the art in time locks as it existed prior 
to Sargent’s invention. 

Second. That the respective inventions and claims of Pillard and 


a e ° ° 
| Sargent do not interfere with each other. 
Respectfully, &c., H. A. SEYMOUR, 
Attorney for Pillard. 
Service accepted this 15th day of May, 1876. — 
JAMES L. NORRIS, 
Attorney for Sargent. 
551 Decision of Examiner of Interferences. 
LILLIE ) 
v8. : 
PILLARD & SARGENT. { 
Time locks. 
; The motion to dissolve the above-entitled interference is based on 


two grounds: 

“1. That the claims of Sargent, which constitute the issue, do not 
cover patentable subject-matter in view of the state of the art. 

“2. That the respective inventions and claims of Pillard and 
Sargent do not interfere with each other. . 

“Tn regard to the first point the examiners-in-chief decided, March 
27th, 1875, that said claims of Sargent were patentable in view of 
certain references cited by the primary examiner, some of which 
references are cited in support of this motion. 

45-—261 


Dod YALE L. M: CO. ET AL. VS. BERKSHIRE N. B. ET AL. AND 


“In accordance with well-established practice the examiner de- 
clined to consider said references in connection with the question. 
The only point to be determined is, Do the other references, not 
heretofore cited in the case, raise such doubts as to the novelty as to 
warrant the examiner in recommending the suspension of the 
interference to have that fact determined by the primary examiner ? 

“Whatever may be the private judgment of the examiner 

OZ In regard to the question of novelty of Surgent’s claims, his 

official action must be controlled by the decisions of the 
tribunal above. 

“In view, therefore, of the record in the case, he would not feel 
justified in recommending the suspension except upon a reference 
showing fully the combination claimed by Sargent. 

“Tn his opinion the additional references cited do not show said 
combination and are no closer than the references considered by the 
examlners-in-chief. 

“In regard to the second point the claims of Pillard may not 
conflict with Sargent’s. What Sargent claims in broad terms, how- 
ever, is substantially shown in Pillard’s case, and that 1s sufficient 
to warrant the interference. 

“The motion is dented. 

“JAMES NEWLAND, 
“keaminer of Int rfere neces.” 


Ex’d: H. H. May 20, ’76. 


~ Pr cy 


heed Decision 0} (ommissioner. 


In the Matter of the Interference Between the Applications of 3. A. 
Lirrie, L. Litire, O. bk. PIttarp, and JAMES SARGENT. 


Appeal irom the CXAMIDer of interferences. 


‘Since this appeal was argued Lillie has been included in the in- 
terfereuce, but as he was represented by counsel at the hearing and 
signified his desire to be joined this motion may be treated as though 
he were origi ally a party. 

“Counsel tor Pillard takes this app al from the refusal of the ex- 
aminer of interferences to dissolve, and maintains that Sargent’s 
claims, which constitute the issue in the cause, are not patentable. 
‘| herefore ho interference procee ling Cun properly be instituted. 

“Three issues are here raised: First, that the claims of Sargent 
are bad in form; second, that said claims are anticipated; and, 
third, that no interference in fact exists between the applications of 
Sargent and Pillard 

“As regards the first two issues, | am of the opinion that they do 
not constitute a part of the interference proceeding, but, like those 
of abandonment and public use, affect the statutory rights of Sar- 
gent and are issues between him and the office. ! 

“All the questions arising within the oftice and affecting the pat- 
entability of an invention are, when decided adverse to the appli- 
cant, appealable to the supreme court of the District, and the appli- 
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cant alone can take this appeal. (See Bigelow vs. Commissioner of 
Patents,7 O. G., 603.) 
“In eases like the present the applicant can only be con- 
554 ~— sidered as amicus curi# and his appeal as a suggestion to the 
Commissioner that in the administration of his duties under 
the law he has made a mistake which should be corrected, for, no 
matter what may be the ultimate decision of the office upon the 
validity of Sergent’s claims, other applicants, whether parties to an 
interference with him or otherwise, cannot appeal from the decision 
rendered. The objections do not go to the question of priority, 
which the court, in the case heretofore cited, determined was the 
only one arising in an interference, but to that of patentability 
which belongs alone to the application. 

“It appears that these claims of Sargent have once been subjected 
to the scrutiny of the board of examiners-in-chief before whom most 
of the references now presented were discussed. The additional ref- 
erences add nothing, in my opinion, to those considered by the 
board, and are merely cumulative evidence of the state of the art. 

“The board, as an appellate tribunal, after a full hearing decided 
that these claims were proper, and gave their reasons for so doing. 

“This decision can only be set aside by the exercise of the extra- 
ordinary power vested by the statute in the Commissioner of refus- 
ing to issue the patent. See Hull vs. Commissioner, 7 O. G., 559. 

“ This power, like all of its kind, should only be exercised when 
strict Justice requires it and when the Commissioner is convinced 
bevond a doubt that he is not authorized in confirming the grant 
which the board have declared to be valid and proper. 

“ Notwithstanding the able and claborate arguments presented by 
counsel, | must admit that I have doubts as to the correctness of the 
conclusions and do not feel warranted upon a motion of this kind 
In setting aside the deliberate judgment of the board. 

“The only remaining question is as to whether Pillard 

555 shows and describes the combinations claimed by Sargent. 

Upon examining the two cases I am clearly of the opinion 

that they both contain the combinations set forth in Sargent’s claims, 
and that in this respect the interference is properly declared. 

“A change in name cannot alter the construction or operation of 
mechanism, and because Pillard describes the sliding bolt E as a 
part of his time lock it does not make it the less an equivalent of 
Sargent’s device, consisting of the spring dise designed to effect the 
same purpose in the combination. 

“ The decision of the examiner of interferences denying the mo- 
tion Is affirmed. 
| “R. H. DUELL, 

- ( omm 188 ioner.” 


Ex’d: H. M. H. June 15,1876. OK. 
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556 In the United States Patent Office. 
QO. IX. PILLAR 
ee som = Interference. 


' ~ "Time locks. 
Saw’n A. Lirrie, Lewis Littie,and James SARGENT. } 
Hon. Commissioner of Patents: 

Motion is hereby made to dissolve the above-recited interference, 
for the reason that the claims in rssue do not cover valid combina- 
tions of parts, and under the decision of the Supreme Court in the 
case of J. Rickendorfer vs. k. aber, O. G., July 18, 1876, the claims 
are not patentable. 

Respectfully, &e., H. A. SEYMOUR, 
Att'y for Oliver E. Pillard. 


Motion to dissolve, not being warranted by the facts presented, 
must be dismissed. 
WM. B. TAYLOR, 
Le’r in Cl’ge Interferences. 


Aug. 24, 1576. 


The decision of the examiner of interferences denying the mo- 
tion to dissolve the interferences in the within matter is affirmed. 
R. H. DUELL, 
Comm r of Patents. 
Aug. 26, 1576. 


Dod In the United States Patent Office. 
LITTLE 
Us > Ln re interference. 


SARGENT et al. J 
Time Locks. 
Before the examiner of interferences. 


Its interference Is narrowed down to a controversy between Little 
and Sargent, Lillie and Pillard having taken no testimony. The 
interfering matter, as the issue Is stated by the examiner, is the 
claims of the respective parties. On inspection, however, it is found 
that Little's claims were those in mind. These claims read as fol- 
lows: 


“1. The combination on.the door of a safe or vault, substantially 


as set forth, of the bolt-work, the combination or key lock control- 
lable from the exterior of said door, and the time lock having no 
connection with the exterior of the door and controllable onlv by 
the operation of its clock-work.” iat 

“2. In combination with the ordinary bolt-work of a safe or vault 
door a combination or key lock and a time lock, the two locks ap- 
plied independently of each other so as to rest against and secure 
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the bolt-work and provided with a device whereby the bolt-work 
may remain in the retracted position for closing the door, the ar- 
rangement being such that the bolt-work cannot be retracted until 
both locks have been unlocked.” 

The first claim is seen to be for a broad combination of (1) the 
bolt-work of a door, (2) a time lock, and (3) an independent non- 
time lock. Sargent makes no such claim, and Little’s counsel for- 
mally repudiates it on his client’s behalf also as a non-patentable 
claim, and since the hearing has filed an amendment withdrawing 
it; but as it stands in the case it is interfering matter if novel and 

patentable, for Sargent certainly shows it. Little’s second 
558 claim and Sargent’s first claim are couched in almost the 

same language, and are undoubtedly in interference in terms. 
There is some question whether the same conflict exists between the 
respective devices which these claims represent, which will be dis- 
cussed further on. Sargent’s second claim is for a combination of 
devices peculiar to his application alone, and neither shown, de- 
scribed, claimed, or used by Little. It is not seen that said claim, 
therefore, is involved in the interference. 

The real controversy is between the first claim of Sargent and the 
second claim of Little to a combination of four elements, namely, (1) 
the bolt-work of a door, (2) a time lock, (3) a non-time lock, and (4) 
a device whereby the door-bolt may be retained in the retracted 
position for shutting the door without interfering with the lock 
mechanism. This claim was first made by Sargent, was declared 
patentable by the examiners-in-chief on appeal, and has since been 
confirmed as legitimate by the highest authority in the Patent Office 
(C. D., June 15, 1876). Its validity is not therefore debatable. The 
only question is, Who was the first to devise and adopt it? It is the 
fourth element, viz., the “device whereby,” that seems to occasion 
the conflict ef opinion which has arisen. The other three elements 
are old. Sargent devised a novel fourth element in two distinct 
forms (which I believe he has patented) for the purpose of making 
the union of the other three commercially useful. It is this com- 
bination of four elements that he desires to cover broadly by patent, 
being the first, as he supposes, to create said combination. 

It is argued by counsel for Little, and properly, that with respect 
to the novel element introduced Sargent must be confined to the 
element which he shows “or its equivalent.” It is on this question 
of equivaleney that the variance of opinion will be found to hinge. 
The “linchpin” diagrams are offered as theoretical illustrations of 
what would be viewed in the eve of the law as beyond the pale of 
equivalency or colorable substitution; but, whether these be happy 

instances or not, Little’s case is regarded as still stronger, 
559 ~~ for in his invention is found no fourth element at all as “a 

device whereby ” the result is accomplished. He has, on the 
contrary,so organized his time lock that without any fourth independ- 
ent element it shall have the function of allowing the bolt-work to 
remain retractable for a specified time, not dependent at all on the 
act of closing or time of closing, but predetermined by the mechan- 
ism precisely as and by the same means that the unlocking is pre- 
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determined. The time mechanism locks the bolt-work a certain time 
after the door is closed and locked, contrary to Sargent’s plan, which 
requires the bolt to be hooked up by hand before closing, and thus 
necessitates a separate device to provide for the retraction of the bolt- 
work. Little’s combination, as I regard it, is really a combination 
of but three elements which are the analogues of Sargent’s, and, 
though it does what his does, the similarity is one of result only. 
Little’s second claim, therefore, is not descriptive of anything which 
he shows or employs, but was drawn with Sargent’s device in view, 
not his own. With a proper claim there would be no conflict, there 
being already none in the two mechanisms.  Little’s first claim 1s 
really more nearly descriptive of his invention if the phrase “ sub- 
stantially as set forth ” eould be construed by the specification and 
the state of the art. These words should really qualify the time 
mechanism by its peculiar functions, and the claim so restricted 
and interpreted would not interfere with Sargent: but, taken with its 
ordinary elastic scope, the strictures of counsel for Little on the claim 
appeared to be well grounded. 

The motion to dissolve, therefore, as it emanates from Little, re- 
quires no action on my part, as he has it all in hisown hands. He 
has already proposed to withdraw claim Ist (which he should do 
over his own signature), and by a proper amendment of claim 2d, 
so as to make it deseriptive of his own device instead of Sargent’s, 
all interference would be at an end, verbal as well as real. 

A judgment upon the merits is still required, under rule 29, an 

interference in terms still existing; and itis necessary to ad- 
O60 vert to the dates of the respective inventions, Sargent’s date 

is well established to be as early as June Ist, 1873, when the 
coneeption was matured and illustrated in drawings, and soon after, 
viz., in the fall of 1875, embodied in a complete working device. It 
was put into public use in May, 1574, on a safe door in Morrison, Il. 
The invention here referred to embraced the combination claimed 
in Sargent’s first claim, the one in controversy. 

Little claims LO have made the Invention in the fall of 1872. the 
same on which he applied for a patent in July, 1875, which was 
granted January 27th, 1874. This patent, however, dues not show 
the combination in question even so well as the rresent application, 
another element being wanted, namely, the non-time lock. It shows 
atime lock designed simply to guard the bolt-work of a door and 
affixed to the Jamb, the time movement being so organized as to 
dispense with the necessity for any independent device to provide 
for retraction on the same principle as in the present application. 
The present application was filed in June, L876, prior to which time 
there is no evidence of the employment of the combination in ques- 
tion. The combination had at that time been more than two vears 
in public use by Sargent, and I am asked, per motion, to call atten- 
tion to this fact as a statutory bar to a patent to Little in any case, 
which I hereby do. | 

Priority of invention on the matter in issue is awarded to James 
Sargent. 

H. H. BATES, 
Marelh 14, 1877. Examiner of Interferences. 


| 
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561 No. 4061. 


Unitep Srates Parent Orrice, May 8, 1877. 
Before the examiners-in-chief on appeal. 


In the Matter of the Interference between the Applications of Litt.e 
and Linnie and PILLARpD and SARGENT. 


Improvement in Time Locks. 


The issue between these applications is stated by the primary 
examiner to be the claims of the respective parties. 

The first and second claims of Sargent and the second claim of 
Little have substantially the same scope and are in effect for the 
combination, in connection with a safe or vault door, of the bolt- 
work, a key or combination lock adapted to be operated upon from 
without, a time lock applied and operating on the bolt-work inde- 
pendently of the lock, controllable only by the clock-work,and means 
whereby the bolt-work may remain retracted while closing the 
door. 

The first claim in Little’s application comprises three elements in 
combination, to wit, bolt-work, key or combination lock, and time 
lock, the locks acting upon the bolt-work independently of each 
other. It is urged by counsel for Little that his first claim is not 
tenable, and it is proposed to abandon or modify it, and, further, 
that there is no interference in fact between the things produced, 
and in the absence of Little’s first claim there would be no inter- 
ference in terms under a proper construction of Sargent’s claims, 
there being no analogy between the “ means whereby ” forming an 
essential element in the claims of both parties. 

‘The primary object in both cases is manifestly security. In order 

to obtain this it is proposed to combine with the ordinary 
562 _ bolt-works of safes and vaults an ordinary key or combina- 

tion lock and a clock lock operating independently through 
its clock mechanism to unlock or permit the withdrawal of the bolt- 
work ata time determined upon by the banker or operator at the 
time of locking. 

This is the essence of the invention. As an incident, however, 
of this combination, and in order to be able to close the door after 
adjusting the time lock, a further contrivance had to be devised or 
adopted, characterized by the respective parties as “ means” and 
“device,” whereby the bolt-work may remain in retracted position 
for closing the door—that is to say, while the three principal ele- 
ments of the combination are operative to perform all that 1s desired 
and expected of them they cannot be placed in position to be useful 
withcut the adoption or invention of “ means whereby,” «ce. 

The old Rutherford lock shows means whereby the lid or door 
may be c!osed after a clock lock is set, and there may be other cases 
in which analogous means for analogous purposes have been devised. 


Sel Se iy Ate enn atta at seine api nce 
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It seems, therefore, that neither element of the combination re- 
ferred to is new. ‘The bolt-works, key lock, clock-work, and “ means 
whereby” separately considered are all old. It is only the new 
combination of these old instruments which constitutes patentable 
novelty. 

We are not fully informed as tothe state of the art relating to the 
claims discussed by counsel for Little, but in the absence of refer- 
ences showing and describing the combination included in Little’s 
first claim we know of no reason why the claim is nottenable. That 1s 
wliv some one who was first to combine may not have a valid claim 
to the combination in the bolt-work of key lock and time lock when 
said locks are separated from each other and acting independently 
of each other, though jointly upon the bolts. This is an operative 
combination fol il useful purpose, especially as “means whereby og 
had already been devised which may have been adopted. 

This claim being good, there is an interference in fact as well as 

in terms tothe extent of such claim. “The “ means whereby,” 
563  however,is|are] really different in the two cases. In Sargent’s 

the time lock comes into immediate Operation upon moving 
the bolts forward, while in Little’s the abutment or stop is thrown 
into as well as out of operative connection with the bolt by Ineans 
of the ( lock work, SO that there isa time ufter the door is closed and 
the safe locked that the same can be unlocked before the time fixed 
by the operator. 

It is probable that there is no interference in facet between the four 
elements—bolt-work, key or combination lock, clock lock, and 
“means whereby—because the “means whereby” are essentially 
different. 

‘The issue as defined is really indefinite, and in connection with 
the argument for Little has made this diseussion of the matter 
necessary. 

We do not find such irregularity as to preclude the proper deter- 
mination of right between the parties, and therefore have nothing 
to certify to the Commissioner except the fact that Little’s applica- 
tion was filed after more than two years’ public use of the invention, 
and therefore he can have no valid patent for matter included in 
the Sargent lock on the safe in Morrison, Illinois. 

I pon the question of pl lority the evidence is clear as to Sargent’s 
dates and unsatisfactory as to Little’s. The examiner of interfer- 
ences bas fully discussed this matter, and his decision awarding 
priority of invention to James Sargent is affirmed. 

V. D. STOCK BRIDGE, 
R. L. B. CLARKE, 


Kram Lie rs-in-¢ 7 le /. 
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564 Decision of Commissioner. 


In the Matter of the Interference between the Applications of SAm- 
vEL A. LirrLe and JAMES SARGENT for Patent for Improvement 
in Lock Mechanism. 


Appeal from the board of examiners-in-chief. 


This interference was originally between the applications of Lit- 
tle, Lillie, Pillard, and Sargent. In the course of the long contro- 
versy, however, Lillie and Pillard, failing to take any appeal, have 
been left out, and the contest is now between Little and Sargent. 

‘The question most strenuously urged at the hearing of this case 
was that of the patentability of the combination which is the sub- 
ject of the controversy. This I understood to be the substance of 
the objection raised by the counsel for Little, though the precise 
statement was that there was no interference on any proper under- 
standing of the claims set up by Sargent. 

Sargent’s claims are as follows: 

“First. The combination, with a door bolt, E, of a clock lock, B, 
and combination or key lock,.A, applied independently on a safe, 
vault, or other door so as to rest against or connect with said door 
bolt and provided with a device whereby the door bolt may be re- 
tained in the unlocked position for shutting the door, the whole 
arranged so that the door bolt cannot be withdrawn when locked 
till both locks have been unlocked. 

“Second. The combination of a clock lock and a combination or 

key lock, both constructed to be applied on a safe, vault, or 
565 other door so as to rest against the door bolt and provided 

with a lock bolt having an opening or an offset which is 
automatically brought in and out of coincidence with the tongue of 
the door bolt, whereby the door bolt may be retained in the un- 
locked position for shutting the door and prevented from being 
withdrawn when locked until both locks have been unlocked.” 

The first claim is substantially the same as the second of Little’s. 
As the claims stand there is undoubtedly a conflict, and cannot pos- 
sibly be otherwise, because the terns are substantially the same. 
The proposition to interpret the same terms in one case to mean one 
thing and in the other to mean another as a busis for dissolution of 
the interference is in substance a statement that the claims, in view 
of the state of the art, should be modified and restricted so as to cover 
the peculiar device of each party and to cover nothing more. If the 
claims should be allowed at all to either applicant, then it 1s Impos- 
sible to avoid the determination of the question of the priority of 
invention, so that the first question to be determined is whether or 
not these claims are for patentable subject-matter. My first im pres- 
sion, after an inspection of the drawing and model and a considera- 
tion of the claim in controversy, was unfavorable to its patentability, 
Time locks being old like the combination or key locks, it might 
appear that the application of both together to a door would be no 
more than the ordinary application of these locks to their proper 
456—261 
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position, where they would work out their ordinary functions and 
no more than their ordinary functions; yet, considering the state 
of the art, | am of opinion that an advance had been made by rea- 
son of this combination now in controversy. Heretofore, it appears, 
in cases where it is necessary to use both the time mechanism and 
the ordinary key or combination lock, the time mechanism has been 
applied directly to the loek to block its bolt-work or render its mech- 
anism in some way inoperative until the expiration of the time pre- 

viously determined upon. ‘There are objections to this, sought 
566 in many ways to be overcome, not now necessary to refer to 

particularly; but in this combination the time mechanism 
in the form ofa complete time lock is applied wholly independent of 
the combination lock. It blocks the same bolt-work and must be un- 
locked before the bolt-work can be retracted. It leaves the ordinary 
combination lock, for day use, free and unobstructed, and guards the 
safe at night or during the hours when the bank is closed, and may 
be applied without change in the ordinary combination or key lock. 
[fn order that it may be applied to the same _ bolt-werk a device 1s 
necessary by which the bolt-work may be thrown back after the re- 
volving bolt of the time lock is set to obstruct the bolt-work against 
retraction or after the time mechanism is set for that purpose, but 
this may be accomplished in various ways. 

The main elements are the bolt-work, clock-work, and the com- 
bination or key lock, with some such adjustable device between the 
bolt and the time lock as will allow the time lock to be set with the 
bolt-work thrown back and the door open. This combination ap- 
pears to have the favorable consideration of the examiner, examiners- 
in-chief, and of my predecessor. It has been earnestly contested for 
more than a year. The very claim which Little now insists should 
be restricted stands upon the record asserted by himself. In view 
of these facts, at this late day, and after Sargent has been led through 
so long a controversy under the repeated sanction of the office, | 
cannot refuse this claim except upon the clear showing of its lack of 
patentability ; but I am inclined to think that the time lock and the 
ordinary lock, each independent of the other, but so applied and 
connected to the bolt-work as to operate effectively in conjunction 
or independently, is an advance upon the old method of applying 
the time mechanism directly to the combination or key lock, and 
that the original and first inventor is entitled to a patent there- 

for. 
567 The question as to which party is the original and first in- 
ventor is not difficult to determine. Sargent has been held 
by the examiner of interference and the board to be the prior in- 
Ventor, as appears to me justly and in accordance with the evidence, 
and | must accordingly aflirm the concurrent decisions of these 
tribunals. 

ELLIS SPEAR, 

Commissioner of Patents. 


July 9, 1877. 


ie 
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568 Decision. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
W asHinotTon, D. C., September 13th, 1877. 

Sir: On the 3d ultimo Jates Sargent filed an application in this 
Department asking for a revocation of the order made by you July 
24, 1577, suspending the issue to him of letters patent for an im- 
provement in time locks to which he had been adjudged entitled by 
your office. 

The facts upon which this application was based are as follows : 

On the 12th of February, 1874, Mr. Sargent filed in your office an 
application for letters patent for said invention. 

This application proving defective, on the 12th of March, 1875, 
a new application was substituted therefor. Pending the considera- 
tion of this application and before its allowance two interfering 
applications were filed, viz., those of Emery Stockwell and Joln 
Burge, and interferences were declared. Each of the contests thus 
instituted were decided in favor of Mr. Sargent, the latter on appeal 
te your predecessor in person, who, on April 11, 1876, decided that 
Mr. Sargent was the original inventor of the subject-matter of said 
interference and entitled to a patent therefor. 

Subsequent to this decision interferences with Mr. Sargent’s appli- 
cation were declared upon three interfering applications, viz., those of 
Oliver E. Pillard, Lewis Lillie, and Samuel A. Little. Each of these 
interferences was in turn decided in favor of Mr. Sargent, the latter 
by you on the 9th of July, 1877. Prior to the latter decision and 
on June 14, 1877, Mr. Burge, a forme? interfering applicant, filed a 

bill in equity in the supreme court of the District of Colum- 
569 bia, under section 4915, Revised Statutes, making Mr. Sargent 

a defendant, and reciting the proceedings had in your office 
in the interference case between himself and Mr. Sargent and the 
several decisions therein made, and praying that he might be ad- 
judged, upon consideration of the evidence thereafter to be submitted, 
entitled to a patent for the invention which had been the subject- 
matter of the interference aforesaid. 

After your decision of July 9 aforesaid Mr. Burge filed an appli- 
cation in your office requesting you to suspend the issue of a patent 
to Mr. Sargent until the final determination of the matters involved 
in the suit aforesaid pending in the supreme court of this District. 

No fraud was alleged in said application in the adjudications and 
determinations of the rights of the respective parties in the contest 
theretofore had in your office, nor were there any interfering ap- 
plications then pending against Mr. Sargent’s application. Upon a 
tull consideration of the application thus presented and the matters 
therein contained you decided, on the 24th day of July last, that you 
had aright, by virtueof thediscretionary power vested in you asCom- 
missioner of Patents, to suspend the issue of the patent to Mr. Sar- 
gent until the final determination of said suit, and thereupon, the 
premises being considered, ordered its suspension. Mr. Sargent de- 
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nies your right or authority to ake the order of suspension and 
alleges that it is in plain violation of the express provisions of the 
statute. 

I have carefully considered the questions thus presented, together 
with the very able arguments of counsel made thereon. 

The first question presented for my consideration is whether you 
have the right to make such an order by virtue of the discretionary 
power vested in you as Commissioner of Patents after final decision 
In a case except where fraud or new matter is alleged. 

As an executive officer you have the authority to exercise 

570 such powers and functions as are conferred upon you by the 

statutes creating your office and defining your duties, together 

with those which may be prescribed in the rules and regulations 

adopted to facilitate the business of your bureau, with the approval 

of the secretary of the Interior. The duties are in part quast judi- 
cial and in part administrative or ministerial and directory. 

[In the discharge of your judicial duties you hear and determine 
the rig! 
as a court. 

In the discharge of your administrative duties, whether of a min- 
isterial or dire clory character, the law must be executed according 
to its letter and intent. ‘The rights which you are to determine are 
those which are granted by law and are confined to a particular 
class. ‘The mode of ascertaining and determining these rights, as 
well as their duration or continuance, is well defined by the statutes 
and the rules and regulations of your otiice. These rights cannot 
be enlarged, abridyed, or defeat d, or, at least, should not and will 
not be if the law Is properly administered. 

Letters patent for an Invention ure not to issue until the right 
ihereto is clearly established in accordance with the law and the 
rules and the regulations of your office; but when this is done and 
all of the conditions and requirements of the law, as well as the 
rules and reg 
they cannot be withheld. Sections 4888 to No. 4892, inclusive, of 
the Revised Statutes define and preseribe what an inventor or dis- 
coverer must do before he shall receive a patent for his invention or 
discovery. Section 4893 defines your duties upon an application 
being tiled and is as follows: 

“On the filing of any such application and the payment of the 
fees required by law the Commissioner of Patents shall cause an ex- 
amination to be made of the alleged new invention or discovery ; 

and if, on such examination, it shall appear that the claimant 
O71 is justly entitled to a patent under the law and the same is suf- 

ficiently useful and important, the Commissioner shall issue 
a patent therefor.” 

This language as to your duty is clear and explicit and does not 
admit of doubt. Ifan applicant is adjudged to be entitled to a patent 
for the invention claimed, and has fully complied with the law and 
the rules and regulations of your office in the payment of fees, &c., 
he is entitled to demand that the patent shall issue to him, and there 
is no right, legal or otherwise, which will justify withholding it. 


glits of parties within the statute governed by the same rules: 


lations of your office, bave been fully complied with, . 
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If a “legal bar” be interposed to the applicant’s right to a patent, 
then he is not “justly entitled ” to it, and it should be withheld; but 
in the absence of such bar the patent must issue unless an appeal 
be taken in cases where an appeal is provided by law. 

If there be an interfering claim, then it cannot be said that he is 
“justly entitled” until the issue thus made is determined in accord- 
ance with the law and the regulations govering your office, although 
he may have made an important invention or discovery and would 
otherwise be entitled; but if, aftera fair consideration of such inter- 
fering claim, it be decided that he is entitled to a patent, his right 
is unchanged and he may demand that the patent issue. 

Reference is made in your decision to the words “ may issue” in 
section 4904, R.S., which prescribes the course of procedure when- 
ever an interfering application is filed. ‘The section reads as follows: 

“ Whenever an application is made for a patent whieh, in the 
opinion of the Commissioner, would interfere with any pending 
application or with any unexpired patent, he shall give notice 
thereof to the applicants or applicant and patentee, as the case may 
be, and shall direct the primary examiner to proceed to determine 
the question of priority of invention, and the Commissioner may 
issue a patent to the party who is adjudged the prior inventor, unless 

the adverse party appeals from the decision of the primary 
572 examiner or of the board of examiners-in-chief, as the case 

may be, within such time, not less than twenty days, as the 
Commissioner shall prescribe.” 

In relation to the words “ may issue,” you state: 

‘The discretion reposed by ‘ may issue’ is to my mind a real one, 
and becomes imperative only after a thorough search and general 
review has been had, * and if (section 4893) on such examination it 


shall appear that the claimant is justly entitled under the law.’ The 
supreme court of the District, in the case of Hull vs. The Commis- 
sioner of Patents (7 O. G., 55, 98; O. G., 46), expressly confirmed the 


Commissioner in his right to withhol i the issue of a patent under 
the authority of the section just above quoted. I find nothing in- 
consistent with this right in the language of section 4904 respecting 
interferences, but, on the contrary, a very scrupulous regard for it by 
the employment of apt terms which shall not conflict with its ex- 
ercise.”’ 

“ Since, then, there is nothing compulsory resting upon me In the 
present instance, there remains for me simply to decide whether it 
is fair to all parties that I should suspend the issue of the patent as 
prayed for.” 

In deciding that the words “ may issue” gives you a discretion in 
the issuance of a patent, I think you erred. Iam of the opinion that 
the word “may” in that section should be read “ shali,” the same as 
in section 4893. In Mason vs. Pearson, 9 Howard, 260, the Supreme 
Court say: 

' Whenever it is provided ‘that a corporation or officer may act’ 
in a certain way or it ‘shall be lawful’ for them to act in a certain 
way it may be insisted on as a duty for them to aet so, if the matter, 
as here, is devolved on a public officer and relates to the public 
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or third persons. Thus, in Rex and Regina vs. Barlow, 2 
573  Salkeld, 609, where the statute directs the doing of a thing 

for the sake of Justice or the publie good, the word ‘may’ is 
the same as the word ‘shall.’ Thus, 25 Hen. VI says‘ the sheriff 
may take bail.’ This is construed he shall, for he is compellable so 
to do.” Carthen, 295. ; 

Numerous eases might be cited showing this to be the well-settled 
construction of that word in similar statutes. 

From the decision of the Commissioner of Patents in an iuterfer- 
ence case no appeal lies to any other tribunal. (Revised Statutes, 
section 4011), Edison et a/. vs. Klison etal., 9 QO. Gr., p. 403. In other 
words, your decision in such cases upon the merits is final. 

It is contended, however, that by virtue of the provision in section 
4915, Revised Statutes, providing a remedy for the defeated appli- 
cant by bill in equity to establish his night to a patent for the in- 
vention claimed, * * * a decision final in its character in one 
of the departments of the Government should be held in abeyance 
to await the determination of the same question In a co-ordinate 
department of the Government. ‘This view of the case was adopted 
by you, and, as I think, erroneously. 

If such was the intention of the law-maker he has failed to ex- 
press It. 

The proceeding in the court of equity is a proceeding de novo; 
and I am unable to conclude that Congress intended that a party 
who has submitted his claim to a right, to a tribunal clothed with 
powers of final adjudication thereon, should be deprived of that 
right when the adjudication ts in his favor, until another tribunal, 
not appellate or supervising, has examined and determined the 
same question. The proceeding in equity is in no sense an appeal 
from your decision, nor does it nor can it have the effect to super- 
sede It. 

Such also appears to be the opinion of the counsel of Mr. Burge, 

for on puge 6 of his brief he mye: Second, if in the course 
574 of the equity proceeding Sargent should show to the satis- 

faction of the Commissioner that Burge was not prosecuting 
his suit bona fide, but, on the contrary, was simply compassing 
delay and vexation to Sargent under color of law, no doubt the 
Commissioner would issue the patent to Sargent.” 

If, then, the proceeding by bill in equity does not operate as an 
appeal nor to supersede the decision made in your office, can the 
withholding of a patent from Mr. Sargent be justified by what is 
termed discretionary power in view of the statute, which says that 
the patent shall issue ? 

| think not. 

It cannot be fairly presumed or at least it should not be pre- 
sumed by you that any different conclusion ean or will be arrived 
at in that court than has already been made. Ifa reasonable doubt 
existed as to the correctness of the conclusion arrived at in your 
office, then the proper proceeding would have been an application 


for a reconsideration of the former decision in the case upon the 
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merits, but independent of such a doubt the issue of a patent should 
not and cannot be stayed. 

The case of Hall vs. The Commissjoner of Patents (2 MacArther, 
p. 90) is quite different from this. There the Commissioner evi- 
dently did doubt the right of Mr. Hull to a patent, although a sub- 
ordinate tribunal in his office had decided that he was entitled to 
it, and for this reason he withheld it. Had the Commissioner of 
Patents in person decided that Mr. Hull was entitled to the patent, 
could he then reasonably or legally have withheld it? The court 
even: in that case would have been powerless to grant the writ 
of mandamus, because another remedy is provided by law; but 
the Commissioner’s supervisory power would have been want- 
ing, because the reason for its exercise would have ceased to exist. 

In this case your predecessor in person decided that the patent 

should issue to Mr. Sargent. ‘The correctness of that position 
575 has not been successfully assailed before you, nor attempted, 

except by interfering applications, which have all been de- 
cided in Mr. Sargent’s favor. 

I am therefore brought to the conclusion that at the time of mak- 
ing the order of suspension there was no legal reason why the patent 
should not have been issued, and that there was no duty to be per- 
formed by you except the ministerial duty of preparing and issu- 
ing the patent, and that in the performance of those duties the statute 
is mandatory. 

The second question presented for my consideration is, Have I 
the legal right to direct you now to issue a patent to Mr. Sargent? 
This right is denied by Mr. Burge’s counsel. 

If there were any questions affecting the merits of Mr. Sargent’s 
application still pending before you there could be but one answer 
to this question, viz., that [ have not that right. Such, however, is 
not the attitude of this case. 

All of the merits of the case have been determined in your office, 
aud Mr. Sargent has been decided to be entitled to a patent for the 
invention claimed. Nothing remains to be done but the ministerial 
duty of issuing it to him. 

ln this view of the case it becomes important to know what my 
duties are in the premises. 

By section 441, Revised Statutes, the Secretary of the Interior is 
charged with the supervision of certain branches of the public busi- 
ness, among which is “ patents for inventions.” By section 481 it 
is provided that the Commissioner of Patents, under the direction 
of the Secretary of the Interior, “ shall superintend or perform all 
duties respecting the granting and issuing of patents directed by 
law.” 

Section 4883 provides that “all patents shall be issued in the name 

of the United States of Aanerica, under the seal of the Patent 
O76 Office, and shall be signed by the Secretary of the Interior 
and countersigned by the Commissioner of Patents,” «ec. 

I think it is quite clear that the supervision and direction with 
which the Secretary of the Interior is charged means something 
more than an approval of the acts of the Commissioner of Patents. 
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The responsibility of seeing that the work is properly done by the 
Commissioner of Patents is with the Secretary of the Interior. This 
includes negative as well as affirmative acts. 

The Commissioner of Patents is to “superintend or perform all 
duties respecting the granting and issuing of patents,” but these 
duties are to be performed “under the direction of the Secretary of 
the Interior.” 

If the Contmissioner neglects or refuses to perform any duty re- 
quired by law to be performed by him under the direction of the 
Secretary of the Interior or performs a ministerial or administrative 
duty improperly, [am of the opinion that the Secretary of the In- 
terior, by virtue of his supe rvisory power, may direct him In its pe r- 
formance. bo be charged with the responsibility or the supervision 
and peg: of any kind of work or business by law and not to be 
able to require that it shall be in accordance with that law would 
be anomalous indeed. 

But it is said that if the Commissioner of Patents neglects or re- 
fuses to perform any duty required of him by law the court will 
compel him by mandamus to perform it. Supposing this to be so, 
does that lessen the obligation and responsibility on my part in such 
a case if I am called upon to see to it that the law be executed? The 
fact that a court which is charged with the duty of protecting ail 
persons in their rights will, when the facts are presented to it, grant 
such a writ in no way relieves me of the duty of making a proper 
order for the performance of the same thing where the work to be 
done is in the hands of an officer who performs all of his duties 
under my direction and I am charged with the responsibility of 

seelng that that work is prope rly pe ‘rformed. 
ay If | am correct in this conclusion, and I see ho escape from 
it, then it is clear that I have the right to direct the Com- 
missioner of Patents in the performance of all administrative or 
ministerial duties. 

The duty now to be performed, as before stated, of issuing a pat- 
ent to Mr. Sargent is merely ministerial. 

The last question presented { for mniy consideration 1S, Should an 
order now be made for the issuance and delivery of letters patent to 
Mr. Sargent forthe invention to which he has been adjudged entitled 
by your office ? 

There is no doubt that the invention claimed is patentable. In 
fact, this is conceded by all parties and has been so determined. 

The only reason which has been assigned why a patent should 
not now Issue to Mr. Sargent is that a bill in equity has been filed 
in the supreme court of the District of Columbia, in consequence 
of which the same questions which have been determined in your 
office will be considersd and passed upon; and it is possible that 
by a trial de novo a different conclusion may be arrived at than has 
already been reached. This, in my opinion, is not a sufficient rea- 
son for withholding the patent. It must be presumed that the ques- 
tions at issue between the parties have been correctly decided in your 
office upon the law and the facts presented. If the decision made 
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in your office iserroneous Mr. Burge has his remedy in the court ; 
but pending that inquiry executive active action cannot be stayed. 

Due regard must always be given to the rights of all parties in 
interest in any proceeding; but if, after a fair consideration of all 
the questions affecting them, you are compelled, in obedience to law 
aud the facts presented, to decide in favor of one and against the 
other, so that your judicial functions are exhausted, it is neither 
equitable nor just that the party who has established his right to 
the claim in controversy should be delayed in the enjoyment of it 
su far as it depends upon your action, bécause it is possible that an- 
other tribunal, not appellate, nay determine the same question 

otherwise. 
078 If the filing a bill in equity by parties asserting adverse 
claims to retry questions already decided by your office could 
be permitted to stay final action on your part, very few patents for 
really valuable inventions would, in my opinion, hereafter be issued, 
and the injurious results which would necessarily follow would be 
beyond calculation. 

The administration of your office should be such as to promote, 
rather than to discourage, the making of useful and important in- 
ventions and discoveries. 

I am not unmindful of the spirit of absolute fairness to all par- 
ties which prompted your action in this case, but I am compelled, 
upon a full consideration of the questions of law involved and my 
sense of duty in the premises, to arrive at a different conclusion. 

You are therefore hereby directed to prepare for issue the letters 
patent for an improvement in time locks to which Mr. Sargent has 
been adjudged entitled. 

I herewith transmit the application and the papers filed there- 
with. 

Very respectfully, C. SCHURZ, Secretary. 


To Hon. Ellis Spear, Commissioner of Patents. 


579 Appeal. 


To the Commissioner of Patents: 


Sir: I hereby appeal to the examiners-in-chief from the decision 
of the principal examiner in the matter of my reissue application 
for patent for improvement in combined time lock, combination 
lock, and bolt-work for safe, vault, and other doors, which, on the 
26th day of October, 1877, was rejected the second time. 

The claim rejected by the examiner and which causes this ap- 
peal is as follows: 

“3. The combination, with the bolt-work of a safe or vault door, 
of a combination or key lock controllable mechanically from the 
exterior of said door, with a time lock having a lock bolt or obstruc- 
tion for locking and unlocking controllable from the interior of the 
door, both of said locks being arranged so as to rest against or con- 
nect with the bolt-work, the time lock being automatically unlocked 
by the operation of the time movement, both of said locks being 
47—261 
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independent of each other and arranged to control the locking and 
unlocking of the bolt-work, so that said safe or vault door cannot be 
opened when locked until both of said locks have been unlocked or 
have released their dogging action to enable the door to be opened, 
substantially as described.” 

The examiner has erred in rejecting the third claim of the above- 
entitled case on the reference cited in last official letter. 

Neither of the references show a time-lock combined with a com- 
bination or key lock on a safe or vault door to operate in conjunc- 
tion with boit-work thereon. 

The claim presented has never before been subject-matter of appeal 

to the board or to the Commissioner by Mr. Sargent. Ilence 
HSO the dictum laid down by the examiner, that “no decision of 

the Commissioner, or even of the board, in the various Sar- 
gent’s appeals will bear out any such claim,” falls to the ground, 
and I can see no reason why such allegations be set forth in the 
official letter. 

The examiner is in error in stating that the 3rd claim does not 
include enough devices to make an operative combination. The 
claim calis for a combination lock, time lock, and bolt, the time 
lock having a lock bolt or obstruction which is automatically un- 
locked by the action of the time mechanism, both locks being ar- 
ranged on a safe or vault door so as to rest against or connect 
with the bolt-work. The elements recited perform the function 
called for in said claim. The time lock having a device to ena- 
ble the bolt-work to be retracted for shutting the safe or vault door 
is old, but such a time lock has never been combined with a 
combination lock and bolt-work, and as a time lock such as afore- 
said is old there can be no tenable or legal reason given why addi- 
tional elements should be required in the claim. 

All time locks used with bolt-work must have some mechan- 
ical arrangement to enable the bolt-work to be retracted for clos- 
ing the door. Such is present in many old patents, and has never 
been claimed by my client; but what is claimed by him is for the 
union of such an old, well-known time lock with a combination 
lock and bolt-work all arranged o1 the same door. Therefore the 
term “time lock” carries with it all its various parts and append- 
ages, the time mechanism, its boits, dials, and device for ena- 
bling the bolt-work to be retracted for closing the door, which, if 
named in aclaim, would render it extremely ridiculous and of no 
value. 

The examiner .states that “if one of Cornell's locks be screwed 
upon Derby or Little the claim is answered.” 

In this the examiner has erred, for neither the Derby or [nor] 
Little time lock can be used on a safe or vault door with bolt-work 

without reorganization of the time locks and the applying of 
5$1 tongue pieces or studs to the carrying bar of the bolt-work. 

The Derby and Little time locks, it will be seen, were made 
for application upon the jamb of a safe. 

If either the Little or the Derby time locks had been made for 
use on a safe or vault door, why even then such would not have 
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anticipated my client’s invention, for the combination claimed by 
him would not be exhibited, and to attempt to make up the combi- 
nation by adding a Cornell lock, as suggested by the examiner, after 
' my client has made and demonstrated the invention is not only 
improper but unjust and contrary to all law relating to the grant 
and sustaining of patents. 
Respectfully, JAMES SARGENT, 
By JAMES L. NORRIS. 
Ex’d: L. M.; F. F 


Washington, D. C., October 26, 1877. 


582 U.S. Parent OFFICce, 
WasninatTon, D. C., Oct. 31, 1877. 


Examiner’s Answer to Reasons of Appeal. 


In the Matter of the Application of JAMes SarGent for Improve- 
ment in Combined Time Lock, Combination Lock, and Bolt- 
Work for Safe, Vault, and other Doors. 


Reissue Application. Filed Oct. 8th, 1877. 


Applicant takes appeal upon the following claim: 

“The combination, with the bolt-work of a safe or vault door, of a 
combination or key lock controllable mechanically from the exterior 
of said door, with a time lock having a lock bolt or obstruction for 
locking and unlocking controllable from the interior of the door, 
both of said locks being arranged so as to rest against or connect 
with the bolt-work, the time lock being automatically unlocked by 
the operation of the time movement, both of said locks being inde- 
pendent of each other and arranged to control the locking and unlock- 
‘. ing of the bolt-work, so that said safe or vault door cannot be opened 
4 


when locked until both of said doors have been unlocked or have 
released their dogging action to enable the door to be opened, sub- 
stantially as described.” 
Leaving out the descriptive and recitative parts of the claim as well 
as all superfluous and misleading matter, we have astheclaim the 
following elements and arrangements, viz: A combination 
583 or key lock and a time lock combined with the bolt-work 
of a safe door, both used independently and resting against 
or connecting with the bolt-work. The only elements are the two 
locks and the bolt-work, no other element being hinted at even, and 
the arrangement of said elements is that the locks rest against or 
connect with bolt-work and are used independently of each other. 
To recite in the claim that the “ key lock is controllable from the 
outside” and the “time lock upon the inside only ” is entirely un- 
necessary, for all key or combination locks of safes are controlled 
only from the outside, and all time locks, as a matter of course, upon 
the inside, are automatically unlocked. 
It is a well-settled principle that a mere explanation of parts or 
recital of functions neither adds nor takes away from aclaim. All 
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the matter which recites that the door cannot be opened until the 
lock allows it is a mere superfluity. 

If in an ordinary lock patent we were to add to the claim “the 
arrangement being such that the door cannot be opened until it is 
unlocked” it would be simply laughable, as all locks of all sorts 
serve just this purpose. 

This vast mass of words in the claim, while at first glance seem- 
ing to restrict the claim, will be found to be entirely misleading, the 
indisputable scope of the claim being “the simple independently 
acting time and combination or key lock resting against bolt-work 
of a safe.” That is all—no more, no less. 

[t is to be carefully noted that the claim does not restrict to using 
the locks upon the door, but only “in combination with the bolt- 
work of the door,’ and that the claim covers putting on Little or 
Derby, in the usual way,a Sargent or other combination lock. This 
will not, it is believed, be disputed. 

It has been held in a decision of the board (to be hereafter alluded 
to) that Sargent’s time lock being upon the door was one of those 
changes which were cumulative to carry patentability to the more 

limited claim formerly appealed. 
O84 “'Time lock ” is, of course, a broad and general term, and 

would include all time locks which, like Derby or Little, go 
ahead and slowly lock themselves after the door is shut, all which 
are upon the side walls of the safe,as well as upon the door, and 
the time locks (like Sargent’s) that have the instantaneous automatic 
self-locking arrangements that at once lock without waiting for the 
tedious operation of the clock-work. 

lt has often been stated in various answers to reasons of appeal 
and in decisions of Commissioner and argument of counsel that “a 
clock mechanism and a dogging mechanism by which the bolt is 
held locked do not constitute an operative combination,” but in all 
operative time locks both elements are shown, viz., self-locking and 
time unlocking. So, for this reason, these two elements were clearly 
introduced in the former claim which went up on appeal when this 
application was originally pending, and which claim is now appli- 
cant’s first, viz: “'The combination, with a door bolt, A, of a cloek 
lock, B, and a combination or key lock applied independently on a 
safe, vauit, or other door so as to rest against or connect with said 
door bolt and provided with a device whereby the door bolt may 
be retained in the unlocked position for shutting the door,” &c. 

This claim, while it is restricted to putting the locks on the door 
and to automatic locking device so as to hold back the bolt until 
the door is shut and the bolt-work thrust forward, was barely 
allowed by the board and permitted to pass by the Commissioner 
when it came up in interference. 

In the decision of the board, No. 2970, March 27th, 1575 (Sar- 
gent’s appeal), the board say that “the examiner holds that Little, 
&e., &e., might be substituted for one of the locks of Cornell, so as 
to be independent of the lock. It is possible that this is true, but 
it is evident, we think, some modifications would be required in 
order to apply them to the door and adapt them to the same door 
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bolt;” and again,in regard to this last-cited claim, the board 
585 say: “By no fair construction of the claims presented, we 

think, can it be held that they would prevent the mere dis- 
placing without adapting contrivances of one of Cornell’s locks on the 
door by one of the time locks,” &c.; and so the board allowed this 
claim, which is a limited one in view of the one now appealed. 

The claim now in issue has no real ambiguity about it when 
analyzed. 

It covers, broadly, adding a permutation lock to Little or Derby. 
(The half dozen other time locks are not this time cited, for if this 
claim can be allowed over Little and Cornell it can be over all the 
other time locks.) It is not restricted to Sargent’s own automatic 
setting arrangement or to what has been held (up to this time) by 
all tribunals to be an operative device. 

This same present first claim just alluded to came before Commis- 
sioner Spear in the subsequent interference of Sargent vs. Little et al. 

See Conmissioner Spear’s decision, July 9th, 1877. 

lle states that his first impression was against allowance of the 
present first claim, but he finally said that, inasmuch as board and 
examiner both had allowed similar claims, he would let the first 
claim pass, and said in support of such conclusion : 

“ Tam inclined to think that the time lock and the ordinary lock, 
each independent of the other, but so applied and connected to the 
bolt-work as to operate effectively in conjunction or independently, 
is an advance,” &e., &e. 

The ingenious interpretation put upon this by the attorney is 
that the Commissioner had then reference to a broader claim, one 
not then before him at all, but which is now appealed. The Com- 
miissioner’s decision so clearly explains away any such idea that 
nothing need be added to refute the statement that he had in mind 
to allow a claim to the idea or the assemblage simply of the two 

locks independent of their adapting devices. 
586 Up to this time neither the counsel nor the board nor the 
Commissioner have ever hinted that this mere use of the two 
locks as now claimed was patentable. 

Hon. Mr. Conklin in his argument before the board, alluding to 
what was claimed for Sargent, said that “ the old expedient of shutting 
the door and waiting for the time lock to lock was not claimed.” It 
was the avoidance of this and an instantaneous arrangement that 
the Hon. Mr. Conklin and others argued should take that somewhat 
limited claim by the references. ‘The applicant in this case objects 
to examiner introducing the former decisions upon a claim not now 
appealed. 

The logical deductions are so clear in this instance that hardly a 
word need be said in a paper going before the board to support this 
position in reasons of appeal. 

If the limited claim, as was shown, was barely allowed by the 
board and barely allowed by the Commissioner to pass, and then 
only as set forth (quoted above) by reason of certain arrangements 
“upon door” and of automatic locking device, &c., &e., it very 
clearly follows that the claim expanded so as tu omit those restric- 
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tions is entirely untenable in accordance with the very terms of the 
Commissioner and board decisions. 

Applicant sets forth in his reasons of appeal that if he restricted 
his claim, as urged by the examiner, that it would be a ridiculous 
claim. 

It is, in view of this assertion, quite singular as well as amusing 
that all the learned counsel who have up to this time been connected 
with the case have drawn and argued before the various tribunals 
just this very ridiculously limited claim, now the first, and allowed. 

The examiner is not to be understood for a moment as conceding 
that to restrict the claim to the locks arranged upon the door would 
make it allowable, but the board have alwavs held (see their decision 
quoted above) that this was an important element of novelty in 
Sargent’s locks. 

In accordance with decisions of Commissioner Duell, GO. G., vol. 

8, No. 26, p. 1074, case of Schlotterbeck and Kneisley, and of 
587 Judge Nixon, case of Putnam vs. Yerrington, O. G., vol. 9, 

No. 15, p. 689, Little was allowed in his reissue to state that 
he could use his lock on any part of the safe he pleased. If the two 
decisions quoted are sound, then Little’s reissue covers his time lock 
on any part of a safe, including the door, so that, even with the re- 
striction formerly insisted upon by the board and found in the pres- 
ent first claim, Litthe would be an answer, for he would only have 
to screw on, without any adaptation, a permutation lock to meet 
every condition of that limited elaim. 

Much the more must the present broad third claim be untenable. 

There has been much said about a“ reorganization” being re- 
quired before reference could meet present first claim. For ex- 
umple, to put Derby on the door, a lengthened tongue piece of bolt- 
work must be used. 

This “ reorganization ” 1s a convenient term. 

If you buy and put on a second padlock upon existing hasps on 
your stable door you “ reorganize” in the same sense. 

Kivery time you buy any lock in the market and put it on you “ re- 
organize,” but all this may be waived in the present instance, as 
the claim in issue does not restrict to tongue piece to being on the 
door or to the automatic device for setting and locking when “ bolt- 
work is cast.” 

Certain facts, it is believed, must be conceded, for they seem too 
plain to be denied, viz., that whatever merits Sargent may have In 
his excellent and practical invention, yet he now claims in his 
third claim, not his reorganization, not his arrangement on door, 
nor yet bis new arrangement for instantaneous locking, as set forth 
by Hon. Senater Conklin, but simply aggregating two well-known 
locks in a well-known way. 

Sargent now comes forward in his reissue in a claim never be- 
fore, it is believed, even attempted, and prevents the equal rights of 
others to aggregate well-known locks even where thev do not em- 
body the same or substantially the same devices, combinations, and 
arrangements which he does, 
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588 The ease of Burr vs. Duryea, 1 Wall, p. 531 (superior court 
decision), has long stood in the way of just such expansions 
by reissue. 

Sargent now asks for an idea or abstraction, viz., broadly the idea 
of using the two well-known locks on the well-known bolt-work. 

He has grouped these together in his own way, and seeks to pre- 
vent others from grouping them in their own way, and virtually 
claims any arrangement performing the same functions. 

Nothing can be more clear than the supreme court decision just 
quoted in its denunciation of such reissues. 

The difficulty has seemed to be to distinguish the difference be- 
tween what applicant has done and invented (about which there is 
no question) and what he claims of other prior inventions. 

If these two locks have more intrinsic merit than uthers let there 
be claimed that which makes them meritorious. 

Nothing is due to the old arrangement of two locks as of Cornell 
or to the adding a combination lock in a well-known way to Little. 
Whatever may have been said of furmer claims, it cannot be gain- 
said that this third would prevent Little from putting on his own 
sufe in the old way, and, with no “ reorganization ” or adaptation, 
the combination lock which he had bought. 

[t would also prevent Corneil from replacing (with no farther 
change) one of his own by another lock which he had bought in 
market. , 

It hus never been argued that either locks had any new function 
or mode of operation when assembled with the other. 

A claim like applicant’s present third was in Lillie and others 
when they were put into interference with Sargent as containing 
the subject-matter of Sargent’s allowable claim. 

‘These interféring cases were sent forward to the interfer- 
589 ence without adjudicating the forms of claims in order that 
Sargeut, already subjected to long delays, might not be kept 

back for this tu be done. 

The office has never, in any tribunal from Commissioner down, 
as yet conceded the patentability of such claim, and has, as quoted, 
committed itself repeatedly against any such broad claim. 

It is needless to add that in the decision of the Hon. Secretary of the 
Interior in the matter of the suspension of the original issue of 
course no such claim as the present was involved or commented 
upon. 

A. G. WILKINSON, Examiner. 

To board of appeal, U.S. Pat. Office. 


Ex’d: H. M. H.; EB. A. M. 
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590 No. 4368. 


U.S. Patent Orrice, Nov. 7, 1877. 
Before t] ami ‘n-chief al 
eclore the examiner-in-chiel on appeal. 


Application of James SarGent for Reissue of Patent No. 195,539, 
dated September 25, 1877, Combined Time Lock, Combination 
Lock, and Bolt-Work for Safe, Vault, and Other Doors. 


The claim in controversy is the same in substance as the first 
claim of Little, whose application was once in interference with Sar- 
gent and which was admitted to be patentable by the office at the 
time of the declaration of the interference. The patentability of 
Little’s claim has once been before us in the aforesaid interference, 
and after full argument we concluded that his claim was tenable, 
and held that some one who was first to combine with the bolt-work 
on a vault or safe door key lock and time lock acting independently 
of each other but jointly upon the bolt-work might have a valid 
patent therefor. All the purposes of security or of locking a safe or 
vault door are performed by the parts named. It is true that some 
means of connection and support must be resorted to to keep the 
parts in their relative positions in order that they may jointly per- 
form their functions, but it will hardly be assumed that the first to 
combine these three principal elements must be limited to the par- 
ticular way of fastening these parts in juxtaposition adopted by him, 
or that it is necessary for him to recite that they must be secured 
substantially as described. 

“ Means whereby,” while being essential to the convenient use of 
this combination, is merely incidental to the main idea and may be 
varied indefinitely without departing from the spirit and scope of 

the applicant’s invention. 
591 Had applicant come forward with this combination without 
showing any “ means whereby ” the bolt-work might remain 
retracted and had no means been known for admitting of closing 
the door with the clock-work set, the examiner may have properly 
objected to the whole case as being an incomplete invention, but 
having exemplified a completed invention any group of elements 
which accomplish in themselves a complete though subordinate 
function may be covered by claims, provided such assemblages are 
new. Applicant, having embraced in his claim a group of elements 
which co-operate and produce the main result of his entire machine, 
and said group or assemblage of parts not being found in any of 
the references, is entitled to his patent. 
The decision of the examiner is therefore reversed. 
V. D. STOCKBRIDGE, 
R. u. B. CLARKE, 
Examiners-in- Chief. 
Ex.:.J: A. W.; M. Mok. 
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592 Award — Arbitrators. 


In pursuance of the foregoing agreement of submission between 
Sargent and Greenleaf, on the one part, and the Yale Lock Manu- 
facturing Company, on the other part, we, the undersigned arbitrators, 
all being present, met the parties and their respective counsel at the 
city of New York on the 28th day of January, A. D. 1878, and 
thence until the — day of February, A. D. 1878, on divers days we 
continued our sessions and hearings, both parties being present on 
each day of session and hearing, the said Sargent & Greenleaf being 
attended on each of said days by their counsel, James I. Norris, 
Esq., of the city of Washington, and the said Yale Lock Manufact- 
uring Company being attended on each of said days by their coun- 
sel, Marcus 8S. Hopkins, Esq., of the said city of Washington. 

On the part of the said Sargent & Greenleaf two patents were sub- 
mitted to us, being reissue No. 7947, dated November 13, 1877, re- 
issued to James Sargent, and reissue No. 7835, dated August 7, 1877, 
issued to James Sargent. 

On the part of the Yale Lock Manufacturing Company two patents 
were submitted to us, being original letters patent No. 105,291, dated 
July 12, 1870, granted to C. F. Atwood, and reissue No. 7104, dated 
May 9, 1876, issued to Samuel A. Little. 

And having fuily heard the parties, by their respective counsel, on 
the evidence adduced in support and denial of the validity of the 
several patents aforesaid and in assertion and denial of the infringe- 
ment charged in respect of each of the said patents, and having duly 
considered the questions submitted to us by the agreement afore- 
said, we, the undersigned arbitrators, do unanimously find and 
award that each and all of the said patents is and are valid; that 
the reissued patents of James Sargent are both infringed by time 
locks shown to have been made and sold by the said Yale Lock 

Manufacturing Company, and the said patent of C. F. Atwood 
593 is not infringed by any time lock shown to have been made 
and sold by the said Sargent & Greenleaf. 


- . * * * * * 


And therefore we have proceeded to determine what royalties 
should be paid by the parties respectively to each other in respect 
of past infringements of the said several patents committed prior to 
the date of the commencement of this arbitration and what royal- 
ties should be paid by the parties respectively to each other in 
respect of the future use of the several inventions covered by the 
said several patents subsequent to the day of the commencement of 
this arbitration. 

And we, the said arbitrators, do unanimously find and award 
that on each time lock made and sold by the said Yale Lock Manu- 
facturing Company and applied as part of the combination described 
and claimed in the reissued patent of James Sargent, No. 7947, prior 
to the date of the commencement of this arbitration the said Yale 
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Lock Manufacturing Company do pay to the said Sargent & Green- 
leaf a royalty of forty dollars. 
* * 


* * * * * 


That for all such locks so applied after the commencement of the 
arbitration, twenty dollars per lock. 

That for all locks made and sold by the Yale Lock Company 
infringing the patent of Sargent, reissue No. 7835, prior to com- 
mencement of the arbitration the said company pay to Sargent and 
Greenleaf twenty dollars per lock, whether the same were or were 
not used in the triple combination. 


594 Supplemental Record. 
United States Circuit Court, District of Massachusetts. In Equity. 


‘Toe YALE Lock MANUFACTURING CoMPANY ef al. 
v, S.No. 1131. 
‘Tue BERKSHIRE NATIONAL BANK el al. 


Stipulation. (Filed July 18, 1884.) 


The complainants hereby stipulate that the defendants’ answer 
may be amended by setting up as an additional anticipation to the 
Little patent in suit the alleged prior knowledge and use of the 
invention by Robert S. Harris, of Dubuque, Iowa, the replication 
already filed to stand as the replication to the amended answer, the 
defendants to have sixty days after the filing of said amended an- 
swer to take testimony in support of said alleged anticipation and 
the complainants to have sixty days thereafter in which to take 
testimony in answer thereto, and that the cause may be reheard as 
io the new matter introduced by virtue of this stipulation—the 
decree already entered herein to stand until the determination of 
such rehearing, but no further proceedings to be taken in the ac- 
counting ordered thereby until such determination. 


I consent. 
THOMAS A. LOGAN, 
For J. L. Hall, Defendant. 


Cincinnati, Jan. 7, 1884. 


595 Supplemental Answer. (Filed July 18, 1884.) 


And now come the said defendants and, by leave of court first 
had, file this their supplemental answer to the amended bill of com- 
plaint filed in said cause, and for a further defence to the action of 
said complainants upon said reissued letters patent of the United 
States No. 8550 suy that they are informed and believe, and there- 
fore allege, that the said Samuel A. Little was not the original and 
first inventor of the said alleged inventions described and claimed 
in said reissued letters patent No. 8550, but that long prior to his 
alleged invention and discovery thereof the devices described and 
claimed in the claims of said reissued letters patent No. 8050 were 
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invented, manufactured, and publicly used by Robert S. Harris, of 
the city and county of Dubuque, State of Iowa, which invention, 
manufacture, and use were known, among others, to the said Robert 
S. Harris, Edward Langworthy, Phebe H. Harris, and J. K. Graves, 
all residents of said city of Dubuque, Iowa. 

That more than two years prior to the filing by the said Samuel 
A. Little of his original application for letters patent No. 146,832 
the alleged inventions described and claimed in the first and seventh 
claims of said reissued letters patent No. 8550 were made and pub- 
licly used by the said Robert S. Harris at his residence, in said 
city of Dubuque, Iowa, and were well known, among others, to 
the said Robert S. Harris, Phebe H. Harrjs, Edward Langworthy, 
and J. K. Graves, all of Dubuque, Iowa, and were publicly described 
and shown in drawings and specifications ettachiil te an application 
for letters patent filed by the said Robert S. Harris in the Patent 
Office of the United States on or about the twelfth day of July, A. 
DD. 1867. 

All which matters and things these defendants are ready and 
willing to aver, maintain, and prove as this honorable court shall 
direct. Wherefore they pray, as they have heretofore prayed, to be 


hence dismissed with their costs. 
THOMAS A. LOGAN, 
Solicitor for Defendants. 
EDWARD N. DICKERSON, 
WILLIAM C. COCHRAN, 
Of Counsel. 


596 Evidence for Defendants. 


Taken before me, George A. Barnes, notary public, of Iowa, in 
und for Dubuque county, at the city of Dubuque, [owa, this 
twenty-sixth day of November, 1884, under and pursuant to the 
stipulation hereto annexed, marked “ Exhibit A.” 


Present: Phillips Abbott, Esq., of counsel for complainants; Mon- 
roe M. Cady and W.C. Cochrane, Esq., of counsel for defendants. 


Deposition of J. K. Graves. 


Direct examination by Monroe M. Capy, Esq., of counsel for 
defendants: 


Int. 1. State your name, age, residence, and occupation. 

Ans. Julius K. Graves; forty-seven; Dubuque; president of the 
lowe Iron Works, ete. 

Int. 2. How long have you lived in Dubuque? 

Ans. I think about twenty-nine years. 

Int. 3. State what, if any, other public or private positions you 
hold in Dubuque. 

Ans. I am president of half a dozen corporations in Dubuque, a 
director in the Commercial National Bank, and a member of the 
State senate. 
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Int. 4. Are you acquainted with Robert S. Harris, and how long 
have you known him and how intimately ? 

Ans. [am; and have known him for nearly twenty-nine years, 
and very intimately. 

Int. 5. State whether or not you were ever interested in the 
same bank with him in the city of Dubuque, and state particulars 
about it. 

Ans. Yes, sir; we were interested together in the First Na- 
597 tional Bank of Dubuque, of which I was vice-president and 
manager, I think, in 1867. He was a director. 

Int. 6. State whether or not you ever saw a time lock claimed by 
Mr. Harris to have been invented by him. 


(Objected to as leading.) 


Ans. Yes, sir; | think in 1867. 
Int. 7. State when and where he made it, if you know, and what 
became of it, and all the particulars connected with it. 


(Objected to as leading, since he assumes that a lock was made, 


and by Mr. Harris.) 


Ans. My recollection is that the lock was perfected early in 1867. 
Mr. Harris made it at his residence on Alpine street, Dubuque. I 
saw it in operation there. Ife also made a second one asa model 
for the Patent Office, which he brought to the First National Bank 
of Dubuque, where it remained for a week or so, and where we con- 
stantly tested it, and it was then sent to Munn & Co., patent solic- 
itors, of New York city, with instructions to secure letters patent 
for the same, if possible. 

Int. 8. State, if you know, who sent said model to Munn & Co. 

Ans. I did. 

[nt. 9. Mr. Graves, please state how you came to send said model 
to Munn & Co.; state particulars. 

Ans. Mr. Harris spoke to me about the insecurity of our safe 
against expert burglars, and told me that he was at work upon a 
lock where a clock or watch would regulate it. I became impressed 
with the practicability of his idea, and as soon as he had made the 
lock at his house I went and saw it. I pronounced it, in my judg- 
ment, a complete success. After that Mr. Harris, one day in the 
bank, said to me that if I would attend to the correspondence and 
pay all expense incident to the patent he would give me a half in- 
terest in the invention. I gladly accepted the proposition, and this 
is how I came to send the model and attend to the correspondence 
with Munn & Co. 

[nt. 10. State whether or not you ever saw at Mr. Harris’s house 
this invention in operation; and, if so, state whether it operated all 
right or not. 

Ans. I did; and it did. 
O98 Int. 11. State how it operated and what it was capable of 
doing. 


Ans. My recollection is that he set it to unlock in, say, two hours, 
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and locked it, and at the expiration of the period he unlocked it; 
he and I trying to unlock it before that period, but failing to do so. 

Int. 12. State whether or not you ever saw it at Mr. Harris’s house 
lock itself after being set to lock. 

Ans. I think I did. 

Int. 13. State whether or not the one at the house was the same 
that you saw in operation at the bank. 

Ans. No; that was a model he had prepared for the Patent Office 
he had at the bank. 

Int. 14. State whether or not the one at the bank which you re- 
ferred to was capable of unlocking the door. 


(Objected to as leading.) 


Ans. It was, and did it successfully. 


(We now offer in evidence a certified copy of an application for 
letters patent of the United States for improvement in time lock, 
filed by R.S. Harris, of Dubuque, Iowa, in the office of the Com- 
missioner of Patents of the United States on the 12th day of July, 
1867, and request the notary to mark it for identification “ Respond- 
ents’ Exhibit Harris Application.” 

Complainants’ counsel asks whether the paper attempted to be 
offered is the entire file wrapper and contents or a part thereof only. 
Defendants’ counsel replies that it is the whole. Complainants’ 
counsel objects to the exhibit being offered in evidence, as it is lead- 
ing and also irrelevant, immaterial, and incompetent, it being the 
record of a rejected application solely.) 


Int. 15. Look at the paper shown you, marked “ Exhibit Harris 
Application,” and state whether or not said paper, in your judgment, 
shows and describes the invention or the lock made and used by 
Mr. Harris which you sent on to Munn & Co. for a patent. 


(Objected to as leading and incompetent. The witness should 
first describe the application before being shown what purports to 
be it.) 


Ans. I have examined the paper and, according to the best of my 

knowledge and belief, they are a copy of Harris's application 

599 for the letters patent in question, including the drawing of 

the invention, and fully descriptive and explanatory thereof. 

Int. 16. State whether or not said lock which you say you saw 

would operate to lock up the safe as well as unlock it, and whether 

or not the time for locking and unlocking could be varied at the will 
of the operator without changing the construction of the lock. 


(Objected to as leading.) 


Ans. It could. . 

Int. 17. State, if you know, what ever became of the original lock 
which you say you saw at the house of Mr. Harris. 

Ans. I think he kept it for his own use iv the house. I don't 
know what ever became of it. 
Int. 18. You have stated in a prior answer to an interrogatory 
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that you forwarded said model to Munn & Co., New York, with in- 
structions to obtain letters patent therefor; what did you do with it 
after that? 

Ans. While I attended to the correspondence, as stated, it was all 
signed by Mr. Harris, the inventor. Munn & Co. finally reported 
that the Department at Washington had rejected the application. I 
told Mr. Harris that I supposed that ended it, and we took no fur- 
ther steps in the matter. 


Cross-examination by Puitures Apsort, Esq., of counsel for 
complainants: 


Cross-int. 19. What was your connection and what was that of 
Mr. Harris in the First National Bank of Dubuque prior to 1867, if 
any, and for how long ? 

Ans. Previous to 1867 I was vice-president and general manager 
of a Dubuque branch of a State bank of Iowa. Our charter was 
very valuable, and we were doing a very large business when Con- 
gress created a national banking system and taxed the circulation 
of State banks after a given period ten per cent. annually. We at 
once organized the First National Bank, most of the steck of which 
was taken by the owners of the State bank. A part was taken by 
citizens, and [ think Mr. Harris was one the original stockholders. 
The First National Bank had a separate office and existence. The 

State bank relieved its circulation of about a third of a million 
600 within the next few months,and was then reorganized as the 

National State Bank, in which I held the same position of 
vice-president and general manager. Subsequently we consolidated 
the First National and the National State Bank under the name of 
the First National Bank, Mr. Harris being a large stockholder and 
a director from that hour until the present time. Mr. Harris and I 
were associated together for several years, when I withdrew. 

Cross-int. 20. Are you and Mr. Harris connected in interest or 
otherwise associated in any other affairs whatsoever, business or 
otherwise? If so, please state them all. 

Ans. We are.warm personal friends, but not connected or asso- 
ciated together in business or in any other way, nor have we been, 
except in the manner already stated. 

Cross-int. 21. Both vou and Mr. Harris have been what might be 
called wealthy men since 1865 to the present time, have you not? 

Ans. Mr. Harris has, and been retired during all that time from 
active business. I have been hard at work during all that period, 
but am not yet entitled to rank in that category. 

Cross-int. 22. During all that period your circumstances have 
been such, have they not, that you could give without the slightest 
trouble a Government fee of $20 and, say, an attorney’s fee of, say, 
$50? 

Ans. Yes; but the trouble was that Munn & Co., having a national 
reputation in the matter of patents and having failed in the appli- 
cation, I became utterly and completely discouraged, and did not 
see that there was anything else to do except to accept these adverse 
proceedings. 
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Cross-int. 23. But I find that two claims of this application were 
practically allowed, and I do not find that Munn & Co. strenuously 

pressed the case or took any appeal. These claims which are allowed 
rong from what I infer from your direct testimony, valuable, why 
did not you take a patent of those,and why did you not instruct 
Munn & Co. to press the case more earnestly than they did ? 

Ans. Munn & Co. were instructed to make the application for 
letters patent and obtain them.if practicable; they were certainly 
bound to exert every effort in that direction, and, as I stated, when 
they reported that the application had been rejected I became dis- 

couraged and pressed the matter no further. I relied entirely 
601 upon the standing and reputation of Munn & Co., and sup- 

posed that where they failed angels might fearto tread. As 
to the two claims which were allowed or not rejected, I can only say 
now that our disappointment in failing to obtain full letters patent 
did not prompt us to proceed any further with the Department in 
the premises. 

Cross-int. 24. I call your attention to the fact that the second and 
third claims, which I now show you, they being the ones practically 
allowed, give full protection for the alleged invention shown; that 
the fourth claim, one of those rejected, is for the springs between 
the door and clock-work, which you and Mr. Harris did not think 
of claiming until the office suggested it, and that the first claim, the 
other one that was rejected, is for parts only of the invention, and 
not as valuable as either the second or third. In view of these facts 
please explain why you did not take thie patent with the second and 
third claim allowed ? 

Ans. I think Munn & Co.’s correspondence was all addressed to 
Mr. Harris. We consulted together respecting it, and my recollection 
is that while claims 1 and 4 were rejected, numbers 2 and 3 were 
neither rejected nor allowed, and that I lost all faith in the Depart- 
ment granting a patent, and that Mr. Harris shared the same feel- 
ing, and we followed it no further after getting the adverse notice 
In question. 

Cross-int. 25. Can you produce that adverse notice, and also the 
other correspondence between yourself and Munn & Co., and be- 
tween Munn & Co. and yourself? 

Ans. Mr. Harris may be able to do so; I do not know; the cor- 
respondence, as stated, was in his name. 

Cross-int. 26. Did you write to Munn & Co., asking whether the 
office would grant a patent for these two claims? 

Ans. I wrote Munn & Co. to secure the patent if possible, and 
every suggestion which they made and the papers which they pre- 
pared were promptly attended to by Mr. Harris, to my personal 
knowledge; the delay and the red tape disheartened him as well as 
myself. 

Cross-int 27. You mean you wrote Munn & Co. to secure the 
patent if possible at the time you sent the papers to them, do you 
not? 

Ans. Yes, sir. 
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602 Cross-int. 28. I meant to ask whether, after you received 

this notice from Munn & Co., you wrote them to ascertain 
whether the Government would allow a patent for the two claims 
not objected to. You say you and Mr. Harris had some doubt about 
this ? 

Ans. 1 do not recollect that I did. 

Cross-int. 29. This first model that Mr. Harris made, please de- 
scribe in detail the size of the parts, the characters of the time 
movement, and the material from which the different parts were 
made. 

Ans. I was never familiar with the mechanism ofthe lock. I refer 
you to Mr. Harris as to that. I saw it and saw its operation. I 
could not describe it in detail. I should say, speaking from mem- 
ory, after the lapse of seventeen years, that this lock at Mr. Harris's 
house, the first one, was on the door of a chest; that it was about a 
foot long and perhaps about eight or ten inches wide. I think the 
lock was constructed of wood, iron, and brass. I should say that 
the dial or cireular was of brass, and possibly four or five inches in 
diameter ; the clock-work also was brass. I don’t recall as to the 
material of the levers and the bolt. 

Cross-int. 30. What was this chest that you say you saw it on? 

Ans. My recollection now is that it might be cailed a box, ora 
chest either, in which Mr. Harris kept his papers and other valu- 
ables—a sort of a family safe, you might say. 

Cross-int. 31. Do you know whether this box is in existence now? 

Ans. | do not. 

Cross-int. 82. Do you know whether any one assisted Mr. Harris 
in making the first one; if so, who? 

Ans. I think no one assisted Mr. Harris in its construction. He 
mnay have talked, as he quite likely did, with intimate friends con- 
cerning it, but he and he alone originated its invention and con- 
structed the lock. 

Cross-int. 33. Is Mr. Harris a mechanic or has he received 
mechanical training ? 

Ans. Mr. Harris was a very successful business man; he was ¢ 
natural genius, and intuitively grasped the subject of mechanism. 

I do not know that he was a skilled mechanic in the true 
603  acceptation of the term, but that he was by nature and habit 
skilled in that direction I do know. 

Cross-int. 34. How do you know it? 

Ans. I know it from repeated interviews with him, and his dis- 
cussion of various works calculated to benefit mankind, and of sev- 
eral drawings and models of inventions which he devised. 

Cross-int. 35. What has been Mr. Harris’s occupation prior to 
1868 ? 

Ans. From his boyhood to mature manhood he was identified 
with the steamboat interests of the upper Mississippi river. He was 
also engaged in merchandising very extensively at Galena; later at 
Dubuque. 

Cross-int. 36. What was his practical connection in steamboating 
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from his youth up, and what character of merchandising did he en- 
gage in? 

Ans. He was captain and had command of steamboats, and ulti- 
mately a director and a very large stockholder in the entire steam- 
boat line whose operation swept the upper Mississippi from St. 
Louis to St. Paul. In merchandising he was a very extensive 
grocer. 

Cross-int. 37. Now, regarding the second model, the one you sent 
to Munn & Co., what was the size of it and of what material were 
the several parts constructed ? 

Ans. Speaking from memory, after the lapse of nearly seventeen 
years, I should say that the model sent Munn & Co. was a wooden 
frame with a wooden door and a lock attached to the door, and that 
the door might have been, say, ten inches wide and perhaps eight 
inches high, and that the lock was composed of wood and brass and 
iron. 

Cross-int. 38. Can you give what parts of wood, what of brass, 
and what of iron? 

Ans. I cannot. I think the clock-work and the dial were of brass. 
I cannot state further. 

Cross-int. 39. Then, when you state that you tested this model at 
the bank, you mean that you operated this little affair, holding in 
the hand or resting it on the table, or something of that sort? 

Ans. It was on the table in the bank when on exhibition 
604 or in use, and at other times in the bank vault. It worked, 
seemingly, to perfection. 

Cross-int. 40. You say in answer to Int. 11 that, according to your 
recollection, at the time you saw the first model operate at Mr. Har- 
ris’s house, he “ set it to unlock in, say, two hours, and locked it, and 
at the expiration of the period he unlocked it.” Please state exactly, 
if you can, if not, with as great exactness as you can, how Mr. Harris 
set it and locked it, and all about the experiment. 

Ans. That I cannot do, except that the lock on the chest or safe, I 
think, by hanging of a pin was made to unlock at the hour Mr. 
Harris named; that I remained the period; that we repeatedly 
tried to [the] lock in the meantime and failed to open it, but at the 
time indicated it opened without difficulty, and he could set it to 
open at any time-set period, be it longer or shorter. 

Cross-int. 41. How did Mr. Harris lock the door? You say that 
it unlocked at the appointed time. Hew did Mr. Harris lock it? 

Ans. I think it locked itself. 

Cross-int. 42. Do you know it locked itself? 

Ans. Yes, sir; I think I do. 

Cross-int. 43. And was this first model constructed the same as 
the drawings of the rejected application ? 

Ans. It was, so far as I can now recall. 

Cross-int. 44. That answer is hardly sufficient. I must know 
definitely whether it was the same as the drawing and rejected ap- 
plication or not. 

Ans. I grasped the principle of the invention of the time lock. I 
did not, as already stated, familiarize myself with the details of its 
49—261 


386 YALE Ll. M. ©O. ET AL. VS. BERKSHIRE N. B. ET AL. AND 


-mechanism; but, to the best of my knowledge and belief, this first 
lock was the same in construction as shown by the drawing in the 
Harris application papers herewith. Mr. Harris, who is alive, can 
cover this point to your satisfaction. 

Cross-int. 45, Then L understand you to say that you do not know 
of your own knowledge that this first lock which you saw at Mr. 
Ilarris’s house was constructed and operated the same as shown in 
the specification and drawing of the Harris rejected application. 

Am I right? 
605 Ans. I am as positive that it is as I am that I shall eata 
Thanksgiving dinner to-morrow. 

Cross-int. 46. Did you see it? Did you examine it carefully off 
from the door of the chest ? 

Ans. No; I only saw it on the door of the chest. 

Cross-int. 47. Was the chest upon a table or other support or on 
the floor? 

Ans. | think it was on the floor. 

Cross-int. 48. Can you not be positive as to whether it was on the 
floor or not? 

Ans. I saw it on the floor in Mr. Harris’s back parlor. 

Cross-int. 49. How high was the chest and how high was the lock 
above the floor? 

Ans. I cannot say definitely ; probably eighteen inches in height, 
and that the door opened from the top, the lock being attached to 
the door. 

Cross-int. 50. Did that first lock have the dial D with the holes in 
it, and the pins 6 b, and the bolt E, the spring I, the trigger G; also 
the trigger J, and the spring O, and the lever arm L, and the pawl 
M, and the notches N and J in the bolt E? 

\ns. | wish to be understood as saying that, so far as my memory 
serves me, | see no difference between the drawing in the Harris 
application papers and the construction of his original lock. As | 
have already stated, | never familiarized myself with the details of 
the construction of the lock. I grasped its general principal as 
evolved and worked out by Mr. Harris, whose testimony on the 
point you name will conclusively settle the matter. 

Cross-int. 51. You say “so far as my memory serves me.” What 
do yon mean by that? 

Ans. I mean by the words that I have just used that, as I recall the 
circumstances, Mr. Harris said the drawing was a copy of this orig- 
inal lock, and that if there is any difference in any respect between 
the two I never discovered it. I never taxed ny memory with the 
explanations which Mr. Harris from time to time made me. 

Cross-int. 52. When did Mr. Harris say that the drawings illus- 

trated the lock ? 

606 Ans. I cannot say with absolute certainty that le ever said 

it, but I know that what we wanted to secure was a patent 
on the principles embraced in that lock, and hence an accurate 
drawing was necessary. I have it fixed in my mind that it is an 
accurate copy. At the same time, were Mr. Harris to say here now 
that there was a trifling difference between this drawing and the 
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lock in question, I should yield my convictions to his superior 
knowledge; but I recognize the practical accuracy and similarity 
between the drawing and the lock. 

Cross-int. 53. You once or twice referred to the lapse of seventeen 
years affecting your recollection. Had you a definite and positive 
recollection of these two locks, their construction and operation, 
prior to being shown the Harris drawing and application ? 

Ans. I think I fully appreciated the great value of Mr. Harris's 
invention at the outset, and later on, when time locks came into 
general use, the matter became more vivid in that direction, and I 
now recall the time when the Commercial National Bank of this 
city purchased a time lock, perhaps a dozen years ago, and I further 
recollect expressing my wonder how, when Mr. Harris had invented 
the time lock, that he was denied a patent, and yet others stepped 
in and reaped the benefit of his discovery. I had this conversation, 
and mentioned particularly the efforts made to secure the Harris 
patent. This I bad with Mr. Marshall, who was the man employed 
in this section to look after and oil the Yale time locks, so that my 
recollection has from time to time been freshened, as the subject of 
time locks has been before the people. 

Cross-int. 54. You have stated that you were never personally 
familiar with the mechanical details of these two Harris locks, but 
that Mr. Harris said that the drawings sent to Munn & Co. correctly 
represeiited these locks, and that you, having seen those Munn «& 
Co. drawings and also now seeing the drawing attached to the re- 
jected application, think they are the same, but if Mr. Harris should 
say there was a difference you would bow to his probable superior 
knowledge. Am I not right? My object is to ascertain exactly how 

far you can swear to the construction of those locks. 
607 Ans. Yes. 

Cross-int. 55. Did you ever make a practical lock for use 
upon your safe or any other safe, or was one made by any one, 
aside from these two models made by Mr. Harris? 

Ans. No; not in this town, to my knowledge. 

Cross-int. 56. Has there anywhere else under the invention of 
Mr. Harris, as shown by the rejected application ? 

Ans. Not within my knowledge, except that the time locks now 
in use appropriate, as I understand it, to a greater or less extent, 
the principles of Harris’s invention. 

Cross-int. 57. You say you are very much pleased and impressed 
with Mr. Harris’s invention, and that he showed it in the first in- 
stance with reference to your safe, as stated by int. 9. Why did you 
not make one and apply it to your safe? 

Ans. My first point was to secure the patent. When we failed I 
did not think enough of the matter to adopt it on our safe. I had 
but little knowledge then of the wotkings of the Patent Office. I 
had an idea that its decisions were final, and hence that I would 
not be warranted in putting the lock onto our safe and thus claim- 
ing its superiority in face of the adverse decision in the Patent 
Ofiice, 
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Cross-int. 58. It would have protected your safe as well unpatented 
as patented, would it not? 

Ans. Yes; it would have fully protected the bank, and had I 
been the sole owner of the bank I would have put the lock on. 
There were many owners, and I[ did not deem it best to set my 
opinion up against that of the Patent Office. 

Cross-int. 59. Did the other directors, aside from Mr. Harris, ob- 
ject to your having the lock made and put on? 

Ans. No; they did not; nor would they probably had I put one 
on. 

Cross-int. 60. I call your attention to the Exhibit Harris Appli- 
cation. The specification states that the spring O must be stronger 
than the spring I in order that it may retract the bolt EK, over- 
coming the spring I. This being so, can you tell me how the 

spring I can force the bolt outwardly to lock the safe, since 
608 todo that it has to overcome the spring O, which is stronger 
than itself? 

(Objected to as not cross-examination, but an argument.) 


Ans. I cannot answer, as | am not sufficiently familiar with the 
mechanism of the lock to do so. 

Cross-int. 61. The specification of the rejected application says in 
substance that the spring | is carried back by the bolt until it eatches 
over the notch in the lower end of the trigger G. In order to do that 
the lower end of the trigger G must be prevented from swinging 
backwardly, must it not? In other words, there must be a stop of 
some sort properly located to prevent the backward movement of the 
trigger G? 

Ans. I cannot answer, for the reason stated in my last answer. 

Cross-int. 62. The spring O is wrongly represented on the draw- 
ings, is it not? Should it not be bent to show that it is under ten- 
sion, since the bolt is shown as projected in the locking position ? 

Ans. It would seem so, but I cannot state positively. 

Cross-int. 63. The specification says that the lower end of the 
spring O is “hung” to the pintle by which the trigger, meaning the 
trigger J®, is “hung” to the link piece, meaning the link L. This 
language can only mean, as | understand it, especially when we 
have reference to the dotted lines representing the lower end of the 
spring O, that the spring O, when it inoves backwardly, carries back 
not only the bolt, but also (being connected or “ hung” to the pintle 
uniting the lever J* and the bar L) that it carries back also these 
parts, consequently rocking the pawl M and withdrawing it from 
the notch M in the bolt. Consequently the spring I, which is sup- 
posed to project the bolt again into the locking position, has not only 
to overcome the spring O, but also, acting through it, has to rock the 
lever J®, move the bar L, and rock the pawl M in order to bring the 
point of that pawl into the notch N; and if it has the capacity of 
doing this what is the use of the pawl, the bar L, the lever J?, and 
the spring O and the outside pin 6 in the dial, for it can make no 
difference, can it, how these parts may co-operate, since the bolt will 
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be held in its projected position by the spring I and the safe 
609 retained in a locked position by that spring, although the 

pawl M may move in and out of the notch N a dozen times? 
Am I not right? 


(Question objected to because it does not correctly state the descrip- 
tion given in the specifications, because it is argumentative, and be- 
cause it does not ask the witness for any fact within his knowledge 
or recollection, but for an opinion, the witness having already stated 
that he is not an expert in mechanics or philosophy. 

The plaintiffs’ counsel requests defendants’ counsel to point out 
wherein there has been any misstatement of the specification, and 
that he has asked for an answer to a question of fact, the fact being 
whether complainants’ counsel is right or wrong in his view of the 
operation of his parts, and that he bas not intended and does not 
think, as a matter of fact, he has been argumentative in his ques- 
tion, he having simply stated what he considers would be the opera- 
tion of the parts of the device in order to call the attention of the 
witness thereto; so that if he is wrong the witness may correct him, 
and that he has a right to ask this question, since the witness has 
stated that he believes that the original Harris model both locked 
and unlocked automatically, or words to that effect, and that the de- 
fendants are attempting to establish the identity of an old model 
mmade seventeen years ago by calling this witness, and that he can 
only be presumed to do so on the assumption that he possesses suf- 
ficient expert knowledge to qualify him to so testify. 

Counsel for defendants does not care to argue the question at this 
stage of proceedings, and simply refers to the specifications, which 
are in evidence.) 


Ans. I am not sufficiently familiar with the mechanism of the lock 
to answer to your question, and must refer you to Mr. Harris, the 
inventor and maker of it. 

Cross-int. 64. Is the spring I correctly represented in the drawing, 
the bolt being in its projected position ? 

Ans. It is, so far as I know. 

Cross-int. 65. Then I understand you that is the position that the 
spring I would occupy when the bolt was projected and the lock in 
operation. Am I right? 

Ans. Substantially so,sofar as I know. I mean by thisthat, look- 
ing at the drawing which shows the bolt thrown locked, the spring 

I catches my eye as being in the right position. 
610 Cross-int. 66. Against what did the upper end of the lever 
G act, against the shank of the pin 4 or against its head ? 

Ans. I cannot state which. 

Cross-int. 67. From what were the drawings that accompanied the 
application made by Munn & Co.—from the model which you sent 
on to them ? 

Ans. I suppose so; a written description of the invention may 
have been sent to Munn & Co. when we have sent them the model, 
but of this I am not certain. 
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Cross-int. 68. In what time did the dial D make a complete rota- 
tion ? 

Ans. I cannot say. 

Cross-int. 69. I see the specification states the spring I throws the 
bolt forward, “and if this spring I is used,” etc. What does this 
mean? Does it mean that the spring I need not be used? 


(Objected to as asking the witness for a construction of the speci- 
fications instead of asking him for a fact.) 


Ans. I am not sufficiently familiar with the mechanism of the 
lock to warrant giving you an opinion. 

Cross-int.70. Mr. Graves vou are, as you have repeatedly admitted, 
not at all familiar with the construction of these locks which Mr. 
Harris made, and certainly you are not sufficiently familiar with 
them to-day to be able to testify as to their construction. Are not 
the facts these: That Mr. Harris made these two locks, the details of 
which you have entirely forgotten ; that you saw one of them oper- 
ate at his house, and the other, the model, at the bank, but that you 
have forgotten exactly how they operated and what he did to them 
to make them operate, and that you filed an application for a patent 
which, soon after its filing, you lost interest in,and that you and Mr. 
Harris decided to let the matter drop, and that from that time to this 
you have done nothing about it, excepting that when your attention 
was called to time locks being used in his town ten or twelve years 
ago you, in a general sort of a way, told the agent for those locks that 
Mr. Harris had invented time locks long prior, and perhaps com- 
plained of the Patent Office ? 

Ans. As I have already stated, I grasped the general ideas 

G11 of Mr. Harris’s invention, and I became familiar with the 

working of these two locks and their construction, but I did 

not tax my memory with their mechanism. When the Commercial 

National Bank purchased its time lock this Harris matter was 

freshened in memory, and from this time to time, up to within two 

years, When parties have come here to oil and look after the lock, 
this subject has been renewed in my mind, 

Cross-int. 71. You have several times stated that you never were 
familiar with the details of the construction, but simply that you 
grasp a general idea, and also when I asked you whether those locks 
embodied the several features of the drawings of the rejected appli- 
cation you have stated that vou could not answer. Now, can you 
state positively that those locks were the same as shown in the draw- 
Ings, or Is it the fact that you do not know whether they were the 
same or not? 

Ans. I presume that up to the time the model was sent to Munn 
& Co. I could have described the mechanism of the lock, but, as 
before stated, it did not impress itself upon my mind. I am not 
interested in the details of any problem. I think I am right, speak- 
ing from memory, in saying that the drawing is identical with the 
model forwarded, which I think was a duplicate of the original lock 
made and retained at his house. | 
Cross-int. 72. You say that at the time of the application you 
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think you could have given the details of the construction, and that 
you now think the drawing is identical, ete. Are you willing to 
swear from your own personal knowledge that the locks were iden- 
tical with the drawings ? 

Ans. Yes; to the best of my knowledge and belief. 

Cross-int. 73. And are you also willing to swear that these locks 
automatically and continuously both locked and unlocked the door? 

Ans. I know they unlocked the door, and to the best of my knowl- 
edge and belief they locked it. 

Cross-int. 74. I don’t mean that at one time they locked it and 
at another time unlocked it, but, as I stated in the question, that 

they continuously and automatically both locked and un- 
612 locked the door day after day at the predetermined hours for 

locking and unlocking. Will you state positively that they 
did so? 

Ans. No; but I would refer you to Mr. Harris. 

Cross-int. 76. Will you state positively that it automatically both 
locked and unlocked the door on one day at the predetermined hours, 
depending upon the location of the pins 6? 

Ans. Yes, sir; to the best of my knowledge and belief. 

Cross-int. 76. How often did you see it do this, and where? 

Ans. First at Mr. Harris’s house, and then we had the model for 
a week or more at the bank, where we tested it daily. 

Cross-int. 77. This box at Mr. Harris’s, | suppose, was an ordinary 
wooden box ? 

Ans. Yes; as I recollect. 

Cross-int. 78. When Mr. Cady first saw you about your testimony 
about a year ago, as you say, did he show you the Harris rejected 
application and drawings ? 4 

Ans. No, sir; but I think I saw them when my affidavit was 
taken, which I made for the defendants about a year ago. 

Cross-int. 79. Are you or any of your family related to Mr. Har- 
ris? 

Ans. No, sir. 

Cross-int. 80. You still retain your interest in this Harris inven- 
tion, do you not? 

Ans. Yes, sir. 

Cross-int. 81. Do you and Mr. Harris now own it or have you 
made any arraugement whatsoever for disposing of it ? 


(Objected to as not cross-examination.) 


Ans. We still own it as much as we ever did. 

Cross-int. 82. Has there been any arrangement or rege 
between either of you gentlemen with any one else for the disposa 
of this invention ? 


(Same objection.) , 


Ans. No, sir; none whatever, but I wish very much that there 
might be. 

Cross-int. 83. Has there been any arrangement or understanding 
of any kind whatsoever between yourself or Mr. Harris and any 
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other person that any advantages of any kind whatsoever 
613. will accrue to you or to Mr. Harris by reason of this evidence 

or by reason of the Harris invention ; are they contingent 
upon the success of the defence of this case or otherwise? 


(Objected to as immaterial.) 


Ans. No,sir; none whatever. 

Cross-int. 84. You say you think the first model has been used 
by Mr. Harris at his house until a few years past; why do you think 
that ? 

Ans. No: I said that he then used it, and did for some time after, 
to keep his valuables in it. Ido not know how long he used or 
whether he is still using it or not. 

Cross-int. 85. Who first saw you about giving your evidence in this 
case, and when was it? 

Ans. I think about a year ago. I think Mr. Cady was the first 
one who spoke to me about it, and Mr. Harris the same day. Mr. 
Cady is one of the counsel for the defendants in this case. 

Cross-int. 86. Please state what transpired at that interview, and 
give the conversation, as near as you can recollect. 

Ans. My recollection is that Mr. Cady first spoke to me about 
this matter, and that he said there was some litigation concerning 
the patent time lock, and that the records of the Patent Office showed 
that Mr. Harris was the first inventor of the time lock, and that he 
had been written to to report whether Mr. Harris was still alive and 
living in Dubuque; and, if so, to take his testimony; that he had 
seen Mr. Harris, who told bim that I was interested equally with 
him in the matter, and he, Mr. Cady, asked me if I had any objec- 
tions to giving my testimony and telling all I knew with reference 
to the matter. Itold him I had none, and would cheerfully and 
fully give all the testimony in my power to him or to any one else 
interested in the matter, whether as plaintiff or defendant. Mr. 
Harris came to see me the same day; I told him in substance what 
I had said to Mr. Cady, and advised him to give his testimony, as 
in so doing one thing would become clearly evident, that, whether 
we had been justly or unjustly deprived of our patent, the world 
would learn that Mr. Harris was the original inventor of the time 
lock. 

Cross-int. 87. Have you ever done anything with this Har- 
614 iris invention from the time you dropped your original appli- 
cation to the present time? 

Ans. No, except to talk about it. 

Cross-int. 88. Have you a time lock now on your bank ? 

Ans. Yes, sir. 

Cross-int. 89. Whose lock ? 

Ans. I think it is Yale’s—I am quite sure it’s Yale’s. 

Cross-int. 90. How long have you had it there? 

Ans. I don’t know. I think ten or twelve years; perhaps not so 
long as that. 

Cross-int. 91. Have you seen a model of the lock, with the ex- 
ception of the two Mr. Harris made? 
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Ans. No, sir. 

Cross-int. 92. Please state the names of all the persons you can 
recall — the original model or the second one. 

Ans. I cannot recall very many names. We had the model lock 
in the bank, where everybody could see it. The teller, Mr. William 
Hyde Clark, had charge of it. He is dead. Mr. Edward Lang- 
worthy and all the directors of the bank and the clerks in the banks 
must have seen the lock. L. D. Randall, of Dubuque; Franklin 
Hinds, James Pratt—these were directors, and all of Dubuque. I 
do not now recall the names of the clerks. 

Cross-int. 93. Could the time for locking and unlocking the door 
be altered ? 

Ans. Yes. 

Cross-int. 94. How ? 

Ans. He could change it so it would unlock at any time by chang- 
ing some pin on the dial. 

Cross-int. 95. What became of the model that was sent to Munn 
& Co., if you know? 

Ans. I don’t know. They sent it to Washington. It was left in 
the Patent Office, I suppose. 


Direct examination resumed: 


Int. 96. State whether or not you ever had any correspondence 
direct with the Patent Office or whether you became aware of the 
action of the Patent Office through letters from Munn & Co. 


(Objected to as incompetent.) 


615 Ans. The correspondence was with Munn & Co. alone. 
Int. 97. State whether or not you ever recollect of receiv- 
ing any communication through Munn «& Co, signed by the Com- 
missioner of Patents. 
Ans. No; simply letters from Munn & Co. 


J. K. GRAVES. 


Deposition of Mrs. Phebe H. Harris. 


Direct examination by Monroe M. Capy, Esq., of counsel for 
defendants : 
Dusvuque, Iowa, Nov. 28, 1884. 

Int. 1. Mrs. Harris, you may state your name, age, and residence, 
and whether you are married or single. 

Ans. My name is Phebe H. Harris; age, sixty-five; residence, 
Dubuque, Iowa; married. 

Int. 2. Are you acquainted with Robert S. Harris, of Dubuque; 
and, if so, how long have you known him? 

Ans. I have known him for forty-nine years. He is my hus- 
band. 

Int. 3. State how long Mr. Harris has lived in Dubuque. 

Ans. About twenty years. 

Int. 4. Since you have been married to Mr. Harris, state what has 
been his business. 
0U—261 
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Ans. On the river first fifteen years; some of the time engineer; 
rest of time captain on boat; afterward went into steamboat stores 
business and groceries. Since he came to Dubuque, twenty years 
ago, he has been in no business, except director in the bank. 

Int. 5. State whether or not, if you know, he has been employed 
in bis leisure hours, whether in inventing or otherwise. 

Ans. Most of his time in inventions. 

Int. 6. Can you state any inventions or any number of inventions 
that he has made? 

Ans. The steamboat rudder was the first; the snow plough, the 
fire-escape ladder, a torpedo boat, the light-house—floating light- 

house. That’s all I think of. 
616 Int. 7. State what his custom was with regard to making 
these inventions. 

Ans. He drew his drafts and made his own models first—made 
them at home. 

Int. 8. State whether or not you ever recollect of his inventing a 
time lock. 


(Objected to as leading.) 


Ans. I do. 

Int. 9. Please state, if you know, what he did about it, if any- 
thing—i. e, in the way of making it; state particulars about if, 
whether making it himself or employing others to make it. 

Ans. He made it himself. He did not make all the little wheels, 
but he put it together—made the combination. 

Int. 10. State whether or not you saw him at the time you say he 
was making it and where it was done. 


(Objected to as leading.) 


Ans. He made it at home, right where I see him all the time. 

Int. 11. State, if you recollect, how long he was in making this 
one. 

Ans. I don’t recollect; I think the best part of the winter, but I 
can’t say how long. 

Int. 12. State, if you recollect, about what year that was. 

Ans. No; | don’t; I can’t recollect what year. 

Int. 13. State, if you recollect, about how many years ago it was. 

Ans. Fourteen or fifteen years; maybe more. 

Int. 14. State whether or not he made more than one of them— 
the time locks. 

Ans. Yes; he made two. 

Int. 15. State whether or not you ever saw the first one in opera- 
tion. 

Ans. Yes; I did. 

Int. 16. State whether or not he showed it to you and called your 
attention to its operation. 


(Objected to as leading.) 
Ans. He did. 
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617 Int. 17. State, if you recollect, in what manner it operated, 
giving particulars. I refer to the first lock. 

Ans. It threw the spring locked and unlocked, as near as I can 
describe it. 

Int. 18. You may state on what the lock was placed, if you recol- 
lect—that is, the first one. 

Ans. On the door of a box. 

Int. 19. State whether or not the second one which you say he 
made was similar in construction to the first. 


(Objected to as indefinite.) 


Ans. I think that would be correct. I could not say they were 
just alike. Of course they were not just alike; I don’t suppose they 
were. 

Int. 20. State, if you can, about how long he kept the first lock at 
home here. 

Ans. Three or four months, I should think. 

Int. 21. State,if you recollect, how long the second one was here. 

Ans. A shorter time, but I don’t know how long. 

Int. 22. Will you state, if you recollect, how often you saw either 
one operated ? 

Ans. Could not say the times, but a great many, at least. 

Int. 23. You may state, if you recollect, how it worked and whether 
or not it was successful in its operation. 

Ans. I believe I answered that before—how it worked and we 
thought it successful in its operation. 

Int. 24. State, if you know, what has become of either or both of 
those time locks. 

Ans. Could not say. Ob, yes; one was supposed to be burned up 
in the Patent Office. 

Int. 25. State whether or not you ever operated either one your- 
self or whether you saw Mr. Harris operate them. 

Ans. I don’t think I ever did operate them myself, but have seen 
him a great many times. 

Int. 26. You may state what it would do, if you recollect. 


(Objected to as already answered.) 


618 Ans. The spring on the door, which would prevent burg- 
lars from affecting the locks by striking the door. 
Int. 27. Please state, if you recollect, how it would operate as to 
locking and unlocking. 


(Question withdrawn. 
Counsel for complainants states that the question was given aloud 
in the hearing of the witness.) 


Int. 28. Please state, if you recollect, how it would work. 

Ans. It would lock and unlock at a given time. 

Int. 29. State whether or not your husband ever filed any appli- 
cation for letters patent on this time lock; and, if so, about how 
long ago. 
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Ans. I remember he did; fifteen or sixteen years ago, I think; 
I would not be certain about time. 

Int. 30. State what became of that application, if you know. 

Ans. I don’t know. 

Int. 31. State whether or not you have any correspondence in the 
house about this application that you refer to. 

Ans. I don’t know that we have. 

Int. 32. You may state whether or not you know of any whole or 
part of that first time lock which you say he made. 

Ans. That was destroyed; don’t think any of it remains. 

Int. 33. You may state what is your recollection of the material 
used in making the first lock. 

Ans. I think it was a clock; I think it was iron, wood, and 
brass—the clock taken to pieces—the wheels of a clock. 

Int. 34. Please examine the drawings attached to Respondents’ 
Exhibit Harris Application and state whether or not they look sub- 
stantially like the lock which Mr. Harris invented and used and 
endeavored to have patented. 


(Objected to as leading. ‘The witness should first be required to 
describe the invention, she having testified that she had seen it 
many times; that it was invented by her husband.) 


Ans. I think it does. 


619 Cross-examination by PHILtips ABBort, Esq, of counsel for 
complainants: 


Cross-int. 35. Can you not be more exact than “ twenty years” as 
the time since you came to Dubuque? 

Ans. Not from memory I cannot. 

Cross-int. 86. May you have been here thirty years ? 

Ans. No. 

Cross-int. 37. Will you state positively that you have not been 
here twenty-five years ? 

Ans. I will state positively. 

Cross-int. 38. Will you state positively that you have been here 
more than seventeen years? 

Ans. Yes, I can; I think it is twenty. 

Cross-int. 389. Did you not say, when giving your testimony on 
this point in your direct examination, that you could not tell, 
within five years, how long you have been in Dubuque ? 

Ans. I think I could. 

Cross int. 40. What time are you willing to set as the exact time 
you came to Dubuque? | 

Ans. It may have been twenty ; not less. 

Cross-int. 41. How much over twenty may it have been ? 

Ans. Just anything you have a mind to add, for I don’t know. 

Cross-int. 42. How many years more than twenty may you have 


‘ 


been in Dubuque? 


(Objected to, as witness having repeatedly tried to state as near 
as she can‘recollect how long they have been here.) 
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Ans. It may have been twenty-two or twenty-three. 

Cross-int. 43. Is your recollection good for things that transpired 
sixteen or seventeen years ago? 

Ans. No; I don’t think my recollection is good for general things. 

Cross-int. 44. Has your husband obtained patents for things since 
the application for this lock patent ? 

Ans. One. 

Cross-int. 45. When did he obtain this other patent and for what 
was it? 

Ans. I think it was about five years ago, for a fire-escape 

ladder. 
620 Cross-int. 46. Has your husband made any money out of 
these inventions”? 

Ans. None. 

Cross-int. 47. Have any of his inventions been manufactured and 
used ? 

Ans. None. 

Cross-int. 48. What was this box on which the first lock was 
used ? 

Ans. Just a common pine box. I think it was a grocery box, or 
a candle box, or something of that kind. 

Cross-int. 49. What size was it? 

Ans. I think about a foot square—not a square box—a little 
longer than it was square. 

Cross-int. 50. What was the size of this first lock? 

Ans. I don’t know. 

Cross-int. 51. Please look at the drawing attached to Respondents’ 
Exhibit Harris Application ; describe in detail the various devices 
represented thereon, and their operation in the lock. 

Ans. I can’t judge much from the drawing, but I can see that this 
looks like the machine. I see those pins that he used, 6 6, but I 
don’t think I am mechanic enough to deseribe it. 

Cross-int. 52. Please describe exactly what your husband did in 
operating this lock, as near as you can. 

Ans. He would set it a given time and have it lock and unlock. 

Cross-int. 53. How long since the first lock and box have passed 
out of existence ? 

Ans. As soon as he sent the patent, or before the first one was 
destroyed. I think a great deal of the material of the first one was 
used for the second one. 

Cross-int. 54. You say that it would open or lock the door at a 
stated time; what did you mean by that? ° 

Ans. I believe I did state that, but I mean that it would open ; 
but whether it would lock again itself, | don’t remember. 

Cross-int. 55. Did you take a great deal of interest in this inven- 

tion at the time of it? 
621] A. I did not take any particular interest in this invention 
or in any other. 

Cross-int. 56. I suppose you regarded it simply as a diversion for 
your husband more than anything else, and therefore you did not 
take any special interest in it; am | right? 
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Ans. Yes. 

Cross-int. 57. And your recollection of it is, then, that it appears 
to you now that it looked something like these drawings attached 
to the Harris application, but that you do not recollect the details 
of their construction, nor of their operation ; am I right? 

Ans. Yes, exactly. 

Cross-int. 58. And are you prepared to state definitely that it 
would both lock and unlock itself at stated times, or is your recol- 
lection uncertain about this ? 

Ans. I am uncertain as to the locking, but not as to the un- 
locking. 

Cross-int. 59. When did you first have this matter ealled to your 
attention, and by whom, in connection with taking your testimony 
in this case ? 

Ans. About a year ago, by Mr. Cochran and Mr. Cady. 

Cross-int. 60. Please state all that took place at that interview, 
where it was and who were present, as near as you can recollect. 

Ans. The interview was here at the house; Mr. Cady, Mr. Coch- 
ran, Mr. and Mrs. Short, of Cincinnati, is all that I remember. Mr. 
and Mrs. Short were visiting us at the time. Mr. Cochran and Mr. 
Cady called and were introduced, and wished to know if Mr. Harris 
was the inventor of the time lock. It did not make much impres- 
sion on ny mind; they might have shown me some papers. 

Cross-int. 61. Was anything said about the purchase of Mr. 
Harris’ invention ? 

Ans. I think not. 

Cross-int. 62. Do you know whether there has been any arrange- 
ment or understanding of any sort between your husband or Mr. 
Graves or any one else to dispose of your husband’s — to these de- 

fendants or any one else? 
622 Ans. Not to my knowledge, nor have I ever heard of any 
such thing whatsoever. 

Cross-int. 63. 1 understood you to say, off from the record, that the 
springs between the lock to prevent burglars affecting the lock by 
hammering on the door was what you understood to be the prin- 
cipal features of the invention ? 

Ans. No, I don’t think so; I mentioned that as a part of descrip- 
tion 

Cross-int. 64. What did your husband use the box for on which 
he had the first lock ? 

Ans. Nothing, except to try this lock on. 

Cross-int. 65. Why did your husband not take out a patent for 
this invention, if you know? 

Ans. I think it was rejected on the ground of an infringement of 
some other Invention. 

Direct examination resumed : 

Int. 66. You state on cross-examination that you do not recollect 
of any of Mr. Harris’s inventions being manufactured and used. 
Do you wish to be understood that none of them were manufactured 
and used in this city? 


— 
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Ans. No, I don’t wish to be so understood. The fire-escape was 
used in this city; that escaped my mind. 


Cross-examination resumed : 


a Cross-int. 67. How many such fire-escapes have been put up and 
used, and where? 
Ans. One only; it is on a truck, and belongs to the city. 


- (Witness wishes to add to her deposition that she did not take 
much interest in the time lock while Mr. Harris was working on it, 
but when it was completed I took more interest—I would say took 
great interest—as I thought it was a success.) 


Cross-int. 68. What do you mean by “ you thought it was a suc- 
cess ?” 
) Ans. I thought it would work, and would be something that 
burglars could not overcome. 


PHEBE H. HARRIS. 
Attest: GEORGE A. BARNES, 
Notary Public. 


623 Deposition of Phebe H. Harris (Recalled). 


Int. 1. How old is your husband, and what is his present state of 
health ? 

Ans. Seventy-four, and feeble. 

Int. 2. Has he been sick during the past year; and, if so, how long 
and how seriously ? 

Ans. An invalid since last December; for.a month he had night 
watchers, and was very sick. 

Int. 3. Do you think that he would be able to bear the mental 
and physical strain of giving his testimony about his lock at this 
time ? 

Ans. I fear not; our family physician, Dr. Sam. Guilbert, who 
attended him, has given me a certificate to that effect. 

Int. 4. Please produce that certificate and make it a part of this 
deposition. 

Ans. I will do so. 


(The certificate referred to is hereto attached, marked “ Exhibit 


B, G. A. Barnes.”) 
PHEBE H. HARRIS. 


Attest: GEO. A. BARNES, 
Notary Public. 


Exuripit: B, G. A. B. 


Dusvaur, Iowa, 1043 Matn Srreet, Nov. 27, 1884. 


This certifies that I have been the attending physician of R. 8. 
Harris for several years; that since a severe attack of acute cere- 
britis, occurring in November and December, 1883, he has been 
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prostrate mentally and physically, and that at the present time I 
regard him wholly unable to bear the mental strain necessary to 
aking his deposition 


[SEAL. | SAM’L H. GUILBERT, M. D. 


624 In view of the testimony of Mrs. Harris and the certificate 
of the physician annexed thereto, respondents’ counsel gives 
notice that he will not take any further testimony under and in pur- 
suance of the stipulation and agreement hereto attached and marked 
“ Exhibit A.” 
MONROE M. CADY, 
Counsel for Defendants. 


DrEFENDANTs’ Exnisir Harris Appiication. G. A. Barnes, Notary 
Public. 


DEPARTMENT OF THE INTERIOR, 
Unirep States Patent OFFICE. 
To all persons to whom these presents shall come, greeting: 

This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper, contents, and drawing in the matter 
of the application of R. 8. Harris, filed July 12, 1867, for improve- 
ment in time lock. 

In testimony whereof I, Benj. Butterworth, Commissioner of Pat- 
ents, have caused the seal of the Patent Office to be affixed this 18th 
day of January in the year of our Lord one thousand eight hundred 
and eighty-four and of the Independence of the United States the 
one hundred and eighth. 

[SEAL. | BENJ. BUTTERWORTH, 
Commissioner. 
Petition. 


To the Commissioner of Patents of the United States of America: 
The petition of R. 8. Harris,of Dubuque,in the county of Dubuque 

and State of lowa, respectfully represents that your petitioner has 
invented a new and improved time lock, which he verily believes 
has not been known or used prior to the invention thereof by your 
petitioner. He therefore prays that letters patent of the United 
States of America may be granted to him therefor, vesting in him 
and his legal representatives the exclusive right to the same upon 

the terms and conditions expressed in the act of 
625 & 626 Congress in that case made and provided, he having 

paid fifteen dollars into the Treasury of the United 
States and otherwise complied with the requirements of said act; 
and he hereby authorizes O. D. Munn,S. H. Wales, and A. E. Beach, 
of the firm of Munn & Co., of the cities of New York and Wash- 
ington, or their accredited agents, to act as his attorneys in presenting 
the application and in making all such alterations and amendments 
as may be required, and tosign his name to the drawings. 

R. S. HARRIS. 

( Fifty cents U.S. internal revenue. ) 
{ R. 5. Harris, July 1, 1867. 
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Oath. 


County OF DUBUQUE, 
88 
State of lowa, \ 

On this first day of July, 1867, before the subscriber, a justice of 
the peace in and for said county, personally appeared the above- 
named R.S. Harris, and made solemn oath that he verily believes 
himself to be the original and first inventor of the within-described 
time lock, and that he does not know or believe that the same was 
ever befere known or used, and that he is a citizen of the United 


States. 
W. W. SMITH, 
Justice of the Peace. 
{ 5 U.S. inter. revenue. \ 
LW. W.S., J. P., July 1, 67. 


Tue Strate or Iowa, | py 
Dubuque County, if 


I, W. W. Smith, a justice of the peace in & for said county, do 
hereby certify that the within-named R. 8. Harris did appear before 
me on July first, 1867, and made oath to the within petition as 
therein stated. 

As witness my hand and official signature January 12, 1869. 

W. W. SMITH, 
Justice of the Peace. 


To all whom it may concern : 

Be it known that I, R. S. Harris, of Dubuque, in the county of 
Dubuque and State of Iowa, have invented a new and improved 
time lock ; and I do hereby declare that the following is a full, ciear, 

and exact description thereof, which will enable those skilled 
628 in the art to make and use the same, reference being had to 

the accompanying drawings, forming part of this specifica- 
tion. 

The present invention relates to a lock more especially intended 
for safes, although it can be applied with much advantage to other 
purposes. 

The invention consists in so combining with the bolt of a lock 
and in so connecting therewith a clock or other time movement 
that such movement can be so set as to operate or throw the bolt at 
the expiration of any length of time, either more or less, within the 
compass of the clock movement for locking and unlocking the same, 
as will be apparent from the following detail description, reference 
being had to the accompanying plate of drawings, in which— 


(Here follows diagram marked page 627.) 


Figure 1 is a face or front view of the mechanism forming the con- 
nection between the clock movement and the bolt of the lock. 

Figure 2, an edge or side view. 

A, in the drawings, represents the inside face to the door of a 
51-—261 
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safe, whereon is secured a watch or clock movement, B, of any suit- 
able arrangement of parts. 

C, the winding post to the clock movement Bb, on which post is 
placed a disk, D, so as to turn in conjunction therewith. 

This disk, D, on its face is provided with a series of holes, a, in two 
concentric circles for receiving pins or stops, 5, that are susceptible 
of removal for adjustment at pleasure. 

E, the bolt for locking the safe door. 

This bolt, E, is arranged to slide upon the door within and through 
suitable guides, and between it and the clock mechanism a connec- 
tion is established by the revolution of the disk with its pins through 
an arrangement of parts and construction of the bolt to be now de- 
scribed. 

G, a trigger hung upon a fulerum pin, H, between the bolt and 
clock movement. 

This trigger at one end projects over the perforated dial or disk D 
and at its other end over the bolt, it being made at such end of a 
hook shape, to receive the outer and loose end of a bent spring, I, 

fixed at the other end to the safe door. 
629 J,a notch in edge of bolt E ata suitable point for the 
spring I to act upon it and thus to throw out the bolt, when 
such spring has been set free from the trigger, by the rotation of the 
dial or disk D through its pin in the inner circle of. perforations, as 
will be hereinafter explained. 

J*, another trigger or lever hung upon a fulcrum, K, between the 
bolt and clock movement. 

This trigger by one end projects over the dial or disk D and at 
the other over the bolt, where it is hung to one end of a link piece 
or rod, L, connected at its other end to a lever pawl, M, arranged 
to engage with the notch or shoulder N of the lower edge to the 
bolt. 

O, a bent spring fixed at one end to safe door.and at the other 
hung to the pintle by which the trigger is hung to the link piece. 

P,a pin in bolt E, in position for the bolt O to strike it and thus 
move the bolt inward, as, by the rotation of the disk, its pin In a per- 
foration of its outer circle of perforations acts upon the trigger or 
lever J?, as will be hereinafter described. 

To arrange or adjust the above-described lock for action, first re- 
move the dial D and wind up the clock movement; then press the 
bolt E back, so the spring I will catch on the trigger G and leave 
the pawl M out of the notch N to the bolt. 

The clock is then ready and will lock or unlock the lock as the 
dial D revolves. 

The inner pin 0 strikes the trigger G and throws the bolt or lock. 

Then until a given time, indicated by the outer pin 4, the dial 
would continue to revolve until such pin strikes the trigger J*, when 
it unlocks the lock or bolt instantly. 

The pins } can be inserted in the disk D so as to lock or unlock 
the lock at any time. 

If, for instance, it is desired to unlock the door in a month the dial 
would during that period revolve but once. 
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If desired to unlock it in a shorter time set the outside pin closer 
to the trigger J®, the spring L° throwing the bolt E back, which 
spring is hooked onto the trigger J? when the clock is set for 
locking. 

The holes in the dial D are supposed to represent periods of time. 

The spring I throws the bolt forward, and if this spring, I, 
630 is used the spring O must be strong enough to overcome the 
spring I and thus to unlock the door. 

Among the many advantages secured by my improved time lock 
may be here mentioned— 

_ First. That it is self-acting after having been wound up and put 
In motion. 

Second. The clock movement by which the lock is worked can be 
propelled by spring, electrical, confined air, or any other suitable 
motor. 

Third. Its use obviates all necessity for key or other holes in the 
door, thus enabling all avenues for the “ picking” or “ blowing up” 
of safes or other property to be avoided. 

Fourth. If desired, the clock movement can be held off from the 
door by means of springs and thus counteract all injurious effects 
through sudden blows from the outside. This would prevent concus- 
sion and insure the continued working of the machinery. 

Fifth. It can be successfully applied to any safe door, and by 
stopping up the key-hole render said safe burglar-proof. 

Sixth. It can also be successfully applied to any safe lock for 
operating said lock. 

Seventh. It can be regulated so as to lock or unlock at any de- 
sired time, from a minute to a month or a year. 

I claim as new and desire to secure by letters patent— 

{The combination, with a suitable locking mechanism, of a clock 
or other time movement when the two are connected together for 
operation, substantially as and for the purpose ess 

R. S. HARRIS. 

Witnesses: 

R. MORRILL. 
C. R. MORRILL. 


On the margin, opposite the paragraph enclosed in brackets, was 
written in red ink the following: “ Erase & insert amendment A, 
Dee. 17, 1-67. J. H.M.” “Insert amd’t ‘ B,’ filed Jan. 2, 69.” 


631 U.S. Patent OFFIice, 
Wasuinoton, D. C. Nov. 22nd, 1867. 
R. S. Harris, care Munn & Co., present: 
Please fiud below a communication from the examiner in the 
case of your time lock. 
Very respectfully, vores 
Commissioner. 


Examiner’s room No. 18. 
In the matter above referred to the specification is returned for a 
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definite claim. The combination of time movements with locks 
being well known, the claim should specify what has been invented 
in the alleged new combination. 

CHAS. G. PAGE, Examiner. 


Amendment. 


The specification of R. S. Harris’s application for letters patent 
for an improved time lock is hereby amended as follows: 


Erase claim and insert— 

[(“ 1st. The combination of a clock or time movement, B, with the 
dial plate D and removable pins }, substantially as and for the pur- 
pose set Jorth. 

“2nd. In combination with the above and with a bolt, E, I claim 
the trigger G and spring I, substantiallv as set forth. 

“3d. In combination with the dial plate D, pins 5, and bolt E, I 
claim the lever J?, link L, pawl M, and spring O, substantially as 
described and represented.” | 

The specification is returned herewith. 


Your ob’t servants, MUNN & CO. 
Washington, D. C., December 12th, 1867. 


On the margin, opposite the paragraphs enclosed in brackets, was 
written in red ink the following: “Insert on p. 12. A.” 


632 U.S. Parent OFFICE, 
W AsHinaton, D. C., Feb. 15, 1868. 
R.S. Harris, care Munn & Co., W., D. C. 

Sir: Please find below the decision of the examiner in charge in 
the matter of your application for patent for imp’t in time locks, 
filed July 12, 1867. 

Very respectfully, 


Commissioner. 
Examiner’s Room No. 1. 


The application above referred to has been examined. The first 
claim is fully answered by the patent of Lyman Derby, Nov. 2, 1858, 
No. 21947, and must therefore be rejected. The specification is here- 
with returned. : 


WM. B. TAYLOR, Examiner. 


U. S. Patent OFFICE, 
Wasnineton, D. C., Dec. 9, 1868. 
R. S. Harris, care of Munn & Co., present. 

Str: Please find below the communication of the examiner in 
charge in the matter of your application for patent for improve- 
ment in time locks, filed July 12, 1867. 

Very respectfully, — 
Commissioner. 
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Examiner’s Room No. 153. 


In the matter of the application above referred to the applicant 
has shown, but not claimed, springs interposed between the lock 
and door to prevent injury to the lock by blows from the outside. 

An application for patent for a similar device is now pending before 
the office, and, if desired, Mr. Harris can so amend his specification 
as to claim said device or show cause why a patent should not be 


granted. 
T. N. BOVEE, 
lst Ass’t Ex’r in Charge. 


633 W asuineTon, D. C., Dec. 29th, 1868. 
Hon. Comm’r of Patents. 

Sir: I hereby amend the specification in my application for letters 
patent for an improved time lock by adding the following claim: 

[“4th. Holding the clock movement off from the door by means 
of the springs interposed between the casing and door, substantially 
as herein shown and described.” | 

The amendment is herewith returned. 

R. S. HARRIS, 
Per MUNN & CO, Altorneys. 
U. S. Patent OFrFrice, 
Wasuinoton, D. C., Jan’y 6, 1869. 
R. S. Harris, care of Munn & Co., present: 

Please find below a communication from the examiner in the 
matter of yourapplication for patent for improvement in time locks, 
filed July 12, 1867. , 

Very respectfully, 


, 
Commissioner. 
Examiner’s Room No. 153. 


In the matter of the application above referred to it is found that 
the oath of invention is without a date, a defect that can only be 
remedied by a certificate from the magistrate before whom the oath 
was administered. 

The specification is herewith returned. 

T. N. BOVEE, 
lst Ass’'t Ex’r in Charge. 


On the margin, opposite the paragraph enclosed in brackets, was 
written in red ink the following: “B. Insert on page 12.” 


634 WasuHineton, D.C., January 18th, 1869. 
Hon. Elisha Foote, Commissioner of Patents. 


Sir: In the matter of the appfication of R. 8. Harris for letters 
patent for time lock, filed July 12, 1867, the oath attached to the 
specifieation having been corrected by the magistrate before whom 
it was taken, the specification is returned herewith and the case re- 
spectfully submitted for further consideration. 

Your ob’d’t serv'ts, MUNN & CO., Attorneys. 
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U.S. Parent OFFice, 
Wasuineton, D. C., Feb’y 9, 1869. 
R. S. Harris, care of Munn & Co., present : 


Please find below a communication from the examiner in the 
matter of your application for patent for improvement in time locks, 
filed July 12, 1807. , 

Very respectfully, — ——, Commissioner. 


EXAMINER'S Room No. 153. 
The application above referred to has been examined. The first 
claim is answered by the patent of Lyman Derby, Nov. 2, 1858, No. 
21947; the fourth claim by the invention of William Brown, 
1852. See “ Price on locks,” page 215. 
The first and fourth claims are therefore refused. 
T. N. BOVEE, 
lst Ass’t Ex’r in Ch’ge. 


100. 1867. 

No. —. R. S. Harris, 5, 
Of Dubuque, 

County of “ 


State of Lowa. 


635 Time lock. 
Ree’d July 12, 1867. 
Petition, ee ee 
A flidavit, i eg Sti 
Specification, “ “ “ 
1 drawing, ye Meee 
Model, ian Sa ai 


Cert. dep. —. 
1. Cash, $15, July 11, 1867. 
Add’l fee cert. —. 
. -* 2 
Examined 
9. Issue. 
4. Patented, 186-. 


Recorded vol. —-, page —. 
Circular. 

MUNN & CO., Pres’t. 
Time locks. 1867. 


Builders’ hardware. 

Spec. r’t’'d Nov. 22d, 1867. 

Spee. ret. A (VI), Feb. 15, 1868. 

Spec. returned to files, without am’d’t, Nov. 13, ’6S. 
Letter , Dee. 9, 1868. 

Spec. ret. O, Jan. 6, 1869. 

Letter (VI & 4), Feb’y 9, 1869. 

Ex’d: M. Mck.; A. E. M. 
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636 Wasuinoaton, D. C., March 24, 1885. 


Present: Phillips Abbott, Esq., of counsel for complain- 
ants; W. C. Cochran, Esq., of counsel for defendants. 


Deposition of William C. Dodge. 


Direct examination by W. ©. Cocuran, Esq., of counsel for 
defendants : 


Int. 1. Please state your name, age, residence, and occupation. 

Ans. William C. Dodge ; age, fifty-seven ; residence, Washington, 
and occupation, solicitor of patents and expert in patent causes. 

Int. 2. You are the William C. Dodge who testified formerly in 
this case as an expert, and your qualifications have been stated be- 
fure, have they not? 

Ans. That is correct. 

Int. 3. Please examine the certified copy of an application for 
letters patent for an improvement in time locks, filed by Robert S. 
Harris July 12, 1867, and state whether you fully understand the 
saine. 

Ans. I have examined the copy referred to and think I fully un- 
derstand the invention therein described. 

Int. 4. State whether or not the specifications and drawings at- 
tached to said application describe a practical and useful device, in 
your opinion. 


(Objected to by Mr. Abbott as indefinite, the question not stating 
what the device is practical and useful for.) 


Ans. The specification describes a time lock which, in my opin- 
ion, is practical, and so constructed as to automatically lock and 
unlock a safe or other door to which it:may be applied, at prede- 
termined times. 

Int. 5. Do the specifications and drawings describe the time lock 
with sufficient fulness and accuracy to enable a skilled mechanic to 
construct an operative time lock, in your opinion ? 

Ans. In my opinion they do, and J] am confirmed in that 

637 opinion by the fact that workmen have made a practical 

operating lock in accordance with and from the description 
contained in the specifications and drawings. 

Int. 6. Please examine the model which I now produce, and state 
whether or not it embodies the device described in the specifications 
and drawings of the Harris application, and is made in substantial 
accordance therewith. 


(All testimony relating to the model referred to by counsel for re- 
spondents is objected to by counsel for complainants, inasmuch as 
the model does not conform to the, description of the Harris applica- 
tion in all particulars.) 


Ans. I have examined the model referred to and have operated 
the same repeatedly, and in my opinion it is a fair and correct 
representation of the device shown and described in the Harris 
drawings and specifications. 
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(Counsel for the respondents now offers in evidence the model just 
referred to, and requests the notary to mark it for identification 
“ Respondents’ Exhibit Harris Model No. 1.” 

The introduction of the exhibit in evidence is objected to by 
counsel for complainants as irrelevant, immaterial, and incompetent, 
inasmuch as the same does not represent the Harris invention as 
described in his specification and shown in the drawings.) 


Int. 7. State whether or not, in your opinion, the device described 
in the drawings and specifications of the Harris application is 
adapted to be used in connection with what is known as independ- 
ent multiple bolt-work. 

A. It is clearly so. 

Int. 8. Can it be applied in connection with independent multi- 
ple bolt-work without change or modification in its structure and 
without the exercise of invention, in your opinion ? 


(Objected to by counsel for complainants as assuming from the 
witness that which should properly be left to the determination of 
the court.) 


Aus. It ean. 

Int. 9. Please state how it can be so applied. 

Ans. It can be done in either of two ways: First, by placing the 

lock upon the side of the safe in such a position that the bolt 
638 of the lock, when thrown forward, will rest in rear of the bolt- 

work of the door, so that the bolt-work cannot be retracted 
until the bolt of the lock is withdrawn. 

It can be done by applying the lock upon the door of the safe 
and so locating it that its bolt when thrown shall rest against the 
rear of or otherwise dog the carrying bar of the multiple bo!t-work, 
so that the bolt-work cannot be retracted until after the loek of the 
bolt has been thrown back. 

The first method of applying it would be the same as is shown in 
the Little patent; the second method. would be similar to that shown 
in the Hall patents. In both cases the bolt of the lock would dog 
the multiple bolt-work so that the bolts could not be retracted until 
the bolt had been withdrawn. 

Int. 10. Please refer to the Little reissue, 8550, and claims Nos. 1 
and 7 thereof, and state whether the device described in the draw- 
ings and specifications of the Harris application in an embodiment 
of the devices claimed in said claims 1 and 7 of the Little reissue, 
and give your reasons for such opinion as you may express. 

Ans. Referring to the first claim of the Little reissue, I find it to 
be for “the combination of independent multiple bolt-work, with 
the time mechanism and locking or dogging mechanism, of atime 
lock automatically both dogging and releasing the bolt-work at pre- 
determined times, substantially as described.” If that claim is to 
be construed broadly to cover such combination without reference to 
the particular construction of the devices used, and assuming that 
the multiple bolt-work applied to a safe door is a common, well- 
known device, then I should say that this device would be covered 
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by said first claim, because it has the combination of elements re- 
ferred to—that is to say, assuming the multiple bolt-work to be ap- 
plied in this case as is usual in safes, it has a time mechanism which 
is arranged to both lock and unlock automatically and dog and un- 
dog or release the multiple bolt-work at predetermined times. It 
therefore possesses the functions and performs the operations called 
for by said claim. 

Referring to the seventh claim, I find it to be for the combina- 

tion in a time lock, substantially as above set forth, of “the 
639 time movements and two adjustable devices,one for deter- 
mining the time of locking and the other for unlocking.” 

In this claim the time movement is used in the plural; but I as- 
sume that that makes no difference, for the reason that the addi- 
tional time movement is used in this class of locks simply as a pre- 
caution, so that, in case the first should for any reason stop, the second 
will continue the movement, and treating the two time movements 
as one and the same device, so far as the operation of the lock is 
concerned. I find in this Harris model the combination specified 
in the seventh claim—that is, supposing the claim to be construed 
broadly for such devices without reference to their special construc- 
tion. 

In the Little lock the two adjustable devices referred to consist of 
two rotating disks, a portion of the periphery of each of which is 
made eccentric, so as to operate the parts according as the disks may 
be set. 

In this Harris lock the two adjustable devices consist of two pins 
placed in any two of the series of holes in a disk; their function 
and mode of operation is essentially the same. In this case the 
adjustments are made by transferring the pins from one to another 
of the holes. In the other case, the Little lock, the adjustment is 
made by moving the disks, the one in relation to the other, so that 
a greater or less time shall intervene between the contact of the 
eccentric portions thereof with the operating mechanism. Both have 
the same functions, and each can be adjusted, one as well as the other, 
the adjustment in both cases being for the same purpose, to regulate 
the length of time between the locking and unlocking. 

Int. 11. Comparing the Harris lock with the Little lock, which 
has the greater range of adjustability ? 

Ans. The Harris lock has. The range of adjustability in the 
Little lock is controlled by the length of the curved slot ¢ in the 
disk shown in Fig. 6 of the Little patent, which is about one-third 
of the circumference of the disk, judging from the drawing, whereas 
in the Harris lock the pins can be adjusted the entire distances 
around the circle. 

Int. 12. Referring to the preamble of the Little reissue, 8550, the 
inventor says: “I provide adjustable devices so that the periods 

when the lock shall be locked and unlocked may be varied 

640 at will.” Is there anything in the Harris lock corresponding 
to these adjustable devices? If so, point them out. 

Ans. There is, and they are the two pins which project from the 
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face of the rotating disk and which can be adjusted by changing 

them from one to another of the holes in the said disk at will. 

Int. 13. A little further on the inventor says: “It is, so far as I 
am aware, the first time lock which locks at a time predetermined 
by the time mechanism, while at the same time the hours for lock- 
ing and unlocking can be changed without altering the construction 
of the lock.” Does the Harris time lock accomplish the functions 
here described and claimed by Little? 

Ans. It does, just as fully as the Little lock. 

Int. 14. A little further on the inventor, Little, says: “ The adjust- 
ability of my lock for locking and unlocking I obtain by means of 
my dial, which is so arranged that what I may call its bolt or dog- 
actuating points can readily be changed from one position to 
ancther, so that they will actuate the dogging mechanism at any 
desired hours for locking or unlocking.” Do you find in the Harris 
lock devices corresponding to the devices thus described by Mr. 
Little? : 

Ans. I do, and they are the dial and adjustable pins set therein of 
the Harris lock. 

Int. 15. Are you familiar with the rules of the Patent Office from 
1867 to 1875? If so, state how you acquired your familiarity. 

Ans. I am familiar with the rules of the Patent Office as they have 
existed from 1861 to the present time. I acquired my knowledge of 
those rules and their application, in the first place, by being an ex- 
aminer in the office from 1861 to 1864, and since then by a constant 
practice before the office asan attorney, which necessitates, of course, 
my being familiar with the rules of practice therein. 

Int. 16. Have the rules of practice of the Patent Office been pub- 
lished during the interval mentioned and have you copies of such 
published rules in your possession ? 

Ans. They have been published and republished, altered and 
changed from time to time, and I have in my possession copies of 

the rules from 1863 to date. 
641 Int. 17. What was the practice of the Department from 1867 
to 1875 with reference to giving access to rejected and aban- 
doned applications and the models filed therewith ” 

Ans. The practice of the office always, up to 1875, was to cite re- 
jected applications as a reference toa new application of the same or 
similar invention, and the drawings and the models of rejected ap- 
plications were accessible to the same degree precisely as were the 
drawings and models of patented applications. The models were 
placed on exhibition in the model cases in the Patent Office in the 
same manner as were the models of patented inventions, and the 
drawings of rejected applications were placed in folios in the same 
manner as were the drawings of patented inventions, and the public 
had access to both to the same extent and in the same manner pre- 
cisely. That was the practice up to 1875, when the office ceased to 
refer to rejected applications as references, and the drawings and 
models were not thereafter placed on public exhibition. The prac- 
tice in the office was, after a case had lain two years rejected and no 
further action was taken by the applicant, to then treat it as an 
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abandoned case, the models and drawing being disposed of as I have 
previously stated. 

Int. 18. Then, if I understand you, any one interested could have 
seen the Harris application, drawings, and model in the Patent Office 
at any time after two years from the date of the last action taken in 
the matter of the application? 

Ans. That is correct, and I find from the examination of this cer- 
tified copy that the last action in said case was Feb. 9, 1869, and 
under the practice of the office as it then existed the model in that 
case would have been on publie exhibition from Feb. 9, 1871, up to 
1875, when the practice was changed in that respect. 

Int. 19. State, if you know, whether the models filed with rejected 
applications from 1867 on are still all in existence; and, if not, what 
has probably become of them. 

Ans. They are not. <A large portion of them, as well as of 
patented models, were destroyed by the fire in the Patent Office 
which oecurred Sept. 24, 1877, and at various times since numbers 

of rejected models and models which had accummulated as 
642 exhibits in interference cases were sold at public auction by 
the Commissioner of Patents. 

Int. 20. State whether or not you have ever made an examina- 
tion in the Patent Office to find the original Harris model filed 
with his application for letters patent for a time lock; and, if so, 
with what result. 

Ans. I did, about a year ago, and was unable to find it, the con- 
clusion to which the examiner in charge of that class and myself 
came being that it was destroyed by the fire referred to. 

Int. 21. Referring again to Respondents’ Exhibit Harris Model 
No. 1, state what modification of the spring I-would naturally sug- 
gest itself to a practical mechanic which would accomplish the same 
result in perhaps a more efficient manner and without changing 
the principles and mode of operation of the lock. 

Ans. The only modification that suggests itself to me is that that 
part of the spring which projects laterally beyond the face of the bolt 
inight be extended down alongside of the bolt a short distance, this 
extended portion being arranged to engage with the trigger, and the 
cut-away portion made to engage against the shoulder of the bolt to 
vive the bolt the necessary impulse to lock it, and when the bolt had 
reached the limit of its forward movement the shoulder would be 
in such position that the end of the spring which bore against the 
shoulder would pass over the shoulder. ‘There would be no practi- 
eal difference in result between the two forms of spring, so far as 
throwing the bolt is concerned. 

Int. 22. Which form of spring is suggested by the specifications 
and which by the drawings attached to the specifications shown in 
Fig. 1? : 

Ans. There is nothing special to indicate, except the drawing, and 
that, in my opinion, at first glance, indicates the first form or that 
shown in the Exhibit No.1. The spring bolt shown in Fig. 1 of the 
Harris drawing #3 projecting below the upper edge of the bolt when 
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set and held by the trigger would indicate that the spring in that 
case was cut away, as above described. : 
Int. 23. Please examine the model which I now produce and state 
whether or not, in your opinion, it conforms to the drawing 
643 in Fig. 1 attached to the Harris application, construed as you 
; have last stated. 


(All testimony relating to the model shown witness objected to by 
the counsel for the complainants, as the model does not conform to 
the drawings and specifications of the Harris application.) 


Ans. I have examined the 1taodel referred to and I find it to be 
constructed with the spring cut away in the manner described in 
the last answer, and I think it does correspond with the spring, as 
shown in Fig. 1 of the Harris drawings. 


(Counsel for respondents now offers in evidence the model. re- 
ferred to and requests the examiner to mark it for identification 
“ Respondents’ Exhibit Harris Model No. 2.” 

The offering of the model in evidence is objected to by counsel 
for complainants as incompetent, irrelevant, and immaterial, since 
it does not correctly represent the invention disclosed in the Harris 
specification and drawings. 

Counsel for the respondents suggests that these objections are in 
the nature of expert testimony and had better be reserved until some 
facts are developed on which to base them. 

Counsel for both sides stipulate and agree that rules of the Patent 
Office as published Aug. 1, 1867, and March 1, 1869, which are iden- 
tical in form, may be copied, so far as rules Nos. 133 to 136, inclusive, 
are concerned, and that the rules numbered 124 to 127 in the pub- 
lished editions July 15, 1870, to September, 1875, which are identical, 
may be copied and made part of tle record in this case— 

One copy of each of the two sets of rules named being sufficient, 
as there were no changes from July, 1870, to and including Septem- 
ber, 1875, so far as now known to counsel, the counsel for complain- 
ants reserving the right to call for certified copies of rules now offered 
by counsel for respondents on twenty days’ notice at any time before 
the hearing and reserving the right to offer such other copies of the 
rules as he may desire.) 


The following are the rules referred to in edition of Aug. 1, 1867, 


Nos. 135 to 136, inclusive: 
“135. Aside from the caveats, which are required by law to be kept 
secret, all pending applications, except for reissues, are, as far as prac- 
ticable, preserved in like secreey. No information will 
644 & 645 therefore be given those inquiring whether any particu- 
lar case is before the office or whether any particular 
person has applied for a patent.” 

“134. But information is given in relation to any case after a 
patent has issued or after a patent has been refused and the further 
prosecution of the application is abandoned.” 

“135. The models in such cases are so placed as to be subject to 
general inspection. The specifications and drawings in any par- 
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ticular case can be seen by any one having particular occasion to 
examine them, and copies thereof, as well as of patents granted, will 
be furnished to any one willing to pay the bare expense of making 
them. Copies will be made on parchment, at the request of the 
applicant, on his paying the additional cost.” 

“ 136. Even after a case is rejected the application is regarded as 
pending until after the decision of an appeal thereon or until after 
the party has withdrawn the case from the further consideration of 
the office ; but if a party whoseapplication has been rejected allows 
the matter to rest for two years without taking any further steps 
therein he will be regarded as having abandoned his application, 
so far, at least, that it will no longer be protected by any rule of 
secrecy. ‘The specification, drawings, and model will then be subject 
to inspection in the same manner as those of patented or withdrawn 
applications.” 

The following are the rules referred to in edition of September, 
1875, Nos. 124 to 127, inclusive: 

“124. Aside from the caveats, which are required by law to be 
kept secret, all pending applications are, as far as practicable, pre- 
served in likesecrecy. No information will therefore be given those 
inquiring whether any particular care [case] is before the office or 
whether any particular person has applied for a patent.” 

“125. But information is given in relation to any case after a 
patent has issued or after a patent has been refused and the further 
prosecution of the application is abandoned or barred by lapse of 
time. 

‘126. The models in such cases are so placed as to be subject to 
general inspection. Thespecifications and drawings In any partiecu- 

lar case can be seen by any one having particular occasion 
646 to examine them, and copies theréof, as well as of patents 

granted, will be furnished at the cost of making them. Copies 
will be made on parchment, at the request of the applicant, on his 
paying the additional cost.” 

“ 127. Even after a case is rejected the application is regarded as 
pending unless the applicant allows the matter to rest for two years 
without taking any further steps therein, in which case it will be 
regarded as abandoned, and will no longer be protected by any rule 
of secrecy. The specifications, drawings, and model will then be 
subject to inspection in the same manner as those of patented or 
withdrawn applications.” 


Cross-examination by Puitirps Asport, Esq., of counsel for 
complainants: 


Cross-int. 24. Who made the models, Respondents’ Exhibit Harris 
Models No. 1 and No. 2? 

Ans. As 1 am informed and believe, they were made by some of 
the workmen in Hall’s safe and lock establishment, at Cincinnati, 
Ohio? 

Cross-int. 25. Isone of the defendants in this case connected with 
that establishment; and, if so, how, if you know? 
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Ans. The defendant, Joseph L. Hall, is, I believe, the president 
of the company; at least, he is connected with It. 

Cross-int. 26. Do you know the name of the person who actually 
did the mechanical work upon those models? 

Ans. I do not. 

Cross-int. 27. Who gave instructions for them to be made, if you 
know ? 

Ans. I have no personal knowledge on that subject further than 
that I procured, at the request of Joseph L. Hall or the company, 
the certified copy of the drawings and specifications of the Harris 
application presented to-day and sent them to Mr. Hall, and I un- 
derstood from Mr. Hall that he intended to have a model made in 
accordance therewith, and these models were sent as having been 
so made; beyond that I know nothing of it. 

Cross-int. 28. You do not know whether any experiment was 

necessary to make these models work, do you? 
647 Ans. I do not. I have no personal knowledge on the sub- 
ject. 

Cross-int. 29. And you do not know what Mr. Hall or any one 
else connected with that company may have said to the persons 
who actually made them, do you? 

Ans. I do not. 

Cross-int. 30. Then, of course, you do not know that the draw- 
ings and specifications were simply put into the hands of a compe- 
tent mechanic in manufacturing locks, and that he made these 
models from the inspection thereof alone? 

Ans. I have no personal knowledge on the subject. 

Cross-int. 31. And, for all you know, Mr. Hall or the workmen 
or those who are interested in making these two models may have 
repeatedly altered parts and experimented in order to produce these 
things in their present condition ? 

Ans. They may have done so, but, as I have stated, I have no 
knowledge on that subject. 

Cross-int. 52. In these models, how is the front end of the bolt 
supported and guided? 

Ans. | have not taken them apart to examine, but I infer that 
the bolt in each case is supported by a pin which projects through 
a slot made in the inner plate of the door, and having a head or 
nut or some similar fastening on the rear side of said plate to hold 
it in position, but not so tightly but that the bolt is free to move 
to and fro. 

Cross-int. 33. In the Harris specification this clause appears, does 
it not: “O, a bent spring fixed at one end to the safe door and at 
the other hung to the pintle by which the trigger is hung to the 
link piece?” 

Ans. It does. ' 

Cross-int. 34. In the models, Exhibits Harris Models Nos. 1 and 2, 
is the spring O hung to the pintle by which the trigger is hung to 
the link piece ? 

Ans. [t is not; it is hung to a pin which [ understand to be the 
pin P, referred to in this specification as being connected to the bolt, 


BERKSHIRE N. B. ET AL. VS. YALE LOCK M. CO. ET AL. 415 


and on which pin the spring acts to throw the bolt back, as stated in 
the specification. 
Cross-int. 35. Then, in the respect that the spring O does 
648 not engage with the pin connecting the trigger J? with the 
link L, the models are not like the invention described in the 
specification and shown in the drawings of the Harris specification. 
Am I right? 

Ans. It is not easy to determine from the drawing and the speci- 
fication whether the spring O is made to pass around and engage 
with the pintle or not. The language quoted would indicate that 
it was so intended, and the dotted line in Fig. 1 shows the lower 
bent end of the spring O in a position where it might engage with 
the pintle when the bolt is forward. The pin P referred to in the 
Harris specification is not shown in the drawing, unless it be de- 
signed to be represented by the dotted lines in Fig. 1 as being di- 
rectly in the rear of the pintle, and that is the position which it 
occupies in the two exhibits, Harris No. 1 and No. 2, when the bolt 
is thrown forward; and in these exhibits the spring O is brought to 
bear against the rear side of the pintle when the bolt is thrown 
forward, the same as it would if it passed around the pintle, but 
in these exhibits the spring O is not hooked to or around the pintles. 

Cross-int. 36. From your familiarity with drawings illustrating 
inventions, is it not your opinion that the lower hooked end of the 
spring O,as shown in the drawings of the Harris application, in 
view of the distinct statement of the specification to which I have 
alluded, does bend up in front of and thus enclose both in the front 
side and on the back side the pintle connecting the lever J? and the 
link L? 

Ans. I would naturally so infer, more especially from the language 
than from the drawing, because, the drawing being an edge view of 
the spring, the spring might be cut away at that point and the draw- 
ing not indicate it. 

Cross-int. 37. In other words, you can now conceive of a way in 
which the spring might be attached to a pin which would bein line 
with the pintle when the bolt was in its projected position and con- 
necting the trigger and the link in a manner different from that 
stated in the specification ? : 

Ans. The only difference that I see or conceive of is as shown in 
these exhibits, that that portion of the spring which is bent upward 
at the bottom does not pass in front of the pintle connecting the 

lever and link, but I do not see that that need make any 
649 difference in the operation of the parts. The relative on 


tion of the spring to the other parts is the same in both 
cases. 
(Objected to by counsel for complainants as not responsive to the 
question.) 


Cross-int. 38. That hardly answers the question. I mean that you 
can now, disregarding the language of the specification, conceive of 
a way in which the spring might be made to engage witha pin 
which should be substantially in line with the pintle connecting 
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the trigger and the link when the bolt is in its projected position ; 
that such construction is not suggested in any manner In the speci- 
fication, and that that is what you do when stating that the drawings 
do not clearly show, but that the construction of the Harris lock may 
be with the spring engaging with the pin P, and not with the 
pintle. Am [ not right? 

Ans. Not exactly. My idea and the idea which I intended to 
convey was that, judging from this drawing of this Harris applica- 
tion, the pin P, if shown at all in the drawing, must be so located 
that when the bolt is thrown forward it will be directly behind the 
pintie; that if such is not the case, then the pin P is not shown in 
the drawing. 

Cross-int. 39. Why do vou say that the pin P must be directly in 
line with the pintle connecting the trigger and the link ? 

Ans. I say it must be if it is shown in this drawing, because it is 
not shown in any other position, and the drawing shows it in dotted 
lines, as customary in showing a device in rear of one in front, 
or with one between that and the eye of the observer, just the same 
as the lower end of the spring, which is behind the lever and link, 
is shown in dotted lines. 

Cross-int. 40. Separate language is used in the specification to 
designate the pintle and the pin against which the spring O acts, is 
there not? 

- Ans. There is. 

Cross-int. 41. This clause appears in the specification, does it not : 
“P,a pin in the bolt E, in position for the bolt O to strike it, and 
thus move the bolt inward?” : 

Ans. It does, but the word “bolt” evidently is a mistake. 
650 It should be “spring,” as the part designated by the letter O 
is a sp “ing. 

Cross-int. 42. The specification is therefore defective in this mis- 
use of language in this particular, is it not? 

Ans. As originally written, they had substituted, as I suppose by 
accident, the word “ bolt” for the word “spring,” but the letter of 
reference clearly shows the part mentioned, so that there can be no 
misapprehension about it. 

Cross-int. 43. In view of the fact that there is separate language 
to indicate the pintle connecting the trigger and the link and to 
indicate the pin P, against which O strikes, as the specification says, 
why do you think that the spring may enclose a pin in rear of the 
pintle and not engage with the pintle at all, in view of the expressed 
language of the specification that it does engage with the pintle and 
that there is a separate pin, P, against which the spring O strikes to 
move the bolt inward ? | 

Ans. I do not mean to be understood as saying that I think the 
spring does not engage with the pintle, because the specification says 
that it does. I do not think that the pin P on the bolt, against 
which the spring operates to retract the bolt, is in line with the 
pintle when the bolt is thrown forward, simply because it is not 
shown elsewhere on the drawing, as it would be if it did not occupy 
that position. 
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Cross-int. 44. Is there any statement in the specification that it is 
in line with the pintle ? 

Ans. There is no statement on the subject. It simply says, “ P, 
a pin in bolt E, in position for the bolt O (meaning spring QO, as I 
understand it) to strike it, and thus move the bolt inward.” This 
term,as I understand it, simply indicates that the pin P shall be 
located in the proper position for the spring O to operate upon it. 
I do not find any further or definite statement in the specification 
on the subject, and, judging from the drawings as shown in Fig. 1, 
the pin P, if shown at all, would be in rear of the pintle when the 
bolt is thrown forward. 

Cross-int. 45. Why should not the pin P appear adjacent to the 
lower end of the spring and behind it, or rather towards the rear 

end of the bolt, in view of the language of the specification, 
651 and for the bolt (meaning spring) O to strike it, and thus 
move the bolt inward ? 

Ans. There is no reason that I can see why it could not be so 
arranged, but it simply is not so shown in the drawing. 

Cross-int. 46. You said in a previous answer that the pintle touches 
the spring when the bolt is projected in the same manner as though 
the spring encircled the pintle. I refer to the models, and you stated 
that there is no difference in operation, whether it encircle the pintle 
or be made as shown in the models. Would not the spring O oper- 
ate upon the trigger J?, the link L, and the pawl M, if the spring 
encircled the pintle, as in the drawings in dotted lines, when the 
spring operated to retract the bolt, and also when the bolt is moved 
forward by the spring I would not that spring have to overcome not 
only the resistance of the spring O and the weight of the bolt, but 
also have to move the trigger J®, the link L, and the pawl M? 

Ans. So far as the spring O operating upon ‘the pintle when the 
bolt is thrown forward is concerned, it would make no difference 
whether the end of the spring O encircled the pintle or not, as I 
find by experiment with these models, Exhibits 1 and 2, that when 
the bolt is thrown forward by the greater tension of the front spring 
the rear spring is brought forward so as to strike against the pintle. 
When the bolt is thrown back, if the lower end of the spring O were 
bent around the pintle, the pintle and‘the link and lever would 
necessarily move with it, the pintle riding up in the open bend of 
the spring as the spring moved backward. The only difference that 
I can see in the result would be that in the latter case—that is, where 
the spring O is hooked around the pintle—the spring would come into 
operation gradually in proportion as the lever J? was moved by the 
pin in the disk, whereas in the other case the spring would not com- 
mence to operate or move until the pawl had been withdrawn from 
the notch in the bolt, when it would operate instantaneously, but 
that would depend in a measure upon the size of the loop or bend in 
which the pintle engaged. 

Cross-int. 47. You have said that the lower end of the spring en- 
gages with the pintle upon its back side when the bolt was in its 
projected position. Please examine carefully these two models, 
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652 Exhibits Harris Models Nos. 1 and 2, and state whether that 
is so, as a matter of fact. 

Ans. No, sir; that is not what I said or meant to be understood 
as saying. What I designed to say and what is a fact is that the 
spring O, when the bolt is shot forward by the front spring, is made 
to strike against the rear side of the pintle, and then after the parts 
have come to a state of rest or after the front spring has ceased to 
operate upon the bolt the rear spring moves back a little from the 
pintle; it does not remain in contact with it after the parts have 
coine into a state of rest, but strikes it when the impulse is given to 
the bolt to shoot it forward. 

Cross-int. 48. Please examine and manipulate both of these ex- 
hibits carefully and see whether this last statement of yours is cor- 
rect. 

Ans. I have manipulated them repeatedly, and have done so again 
since the question, and I find that in both of these models the rear 
spring O does strike against the rear side of the pintle when the bolt 
is shot forward, as can be easily demonstrated by the jar imparted 
to the finger resting upon the upper portion of the lever J® at the 
instant the bolt is shot forward. The spring can be seen to strike 
the pintle at the instant the bolt is shot forward, but its reaction is 
so quick that it is difficult to determine it by the eye. A much 
better way is to take hold of the lever J®, as before stated, when the 
blow of the spring upon the pintle will be readily felt in each of 
these models. 

Cross-int. 49. Please press the bolt forward in its projected position 
as far as you can, in Exhibit Harris Model No. 1, and then see 
whether there is any contact between the pintle and the spring in 
that model, or whether the trigger J® and the link L are not free to 
move without any pressure against the pintle by the spring, the bolt 
being prevented from moving forward further by the pin on its front 
end, which passes through the slot in the plate of the lock. 

Ans. I have done as desired, and when the bolt is brought to its 
forward position, before the pawl enters the notch therein to lock it, 
the rear spring does strike against the rear side of the pintle, but 

after the pintle has been moved far enough to throw the pawl 
653 into position to lock the bolt the rear spring reacts slightly 
and does not remain in contact with the pintle. 

Cross-int. 50. Your answer to the cross-int. 46 is hardly full enough. 
Would not spring | have to move the trigger J®, the link L, and the 
pawl M, each time it shot the bolt forward, in addition to its other 
work, if the lower end of the spring O encircled the pintle, connect- 
ing the trigger J* and the link L, thereby drawing these parts back 
with it when it retracted the bolt? 

Ans. ‘The spring and the other parts referred to would, under 
these circumstances supposed, necessarily have to move together ; 
but bow much power would be required on the part of the spring 
to move the lever and the link and pawl would depend upon how 
those parts were pivoted or balanced on their pivots. 

Cross-int. 5). And not only would the spring I have the addi- 
tional work which you have stated if the spring O engaged with the 
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pintle, but also the spring O itself would, when retracting’ the bolt, 
lave to pull back at the same time the trigger J®, the link L, and 
the paw! M, would it not? 

Ans. If the spring O were connected with the pintle, as suggested, 
it would, of course, have to move the lever and link when it and the 
spring O moved backward. 

Cross-int. 52. Why is the spring I shown in engagement with the 
hook on the trigger G, as shown in the drawings of Harris’ appli- 
ration, the bolt being shown in its projected position? Is that the 
correct position for the spring I when the bolt is projected ? 

Ans. It is not the position the spring I would occupy after it had 
acted on the bolt projected, but is the position it would occupy be- 
fore the bolt was projected when set ready to be projected. I sup- 
pose the reason it is so shown in this drawing to be that the party 
desired to show in one figure, not only the position of the bolt and 
the spring I, with its trigger, but also the position of the locking 
pawl, so as to save making additional figures for the purpose of illus- 
trating the position of these parts. 

Cross-int. 53. There is nothing said about this desire on the part 
of the applicant in the specification, is there ? 

Ans. There is not. It simply says that “ Fig. 1 is a face or 
654 front view of the mechanism forming the connection between 
the clock movement and the bolt of the lock.” That is all 

there is on the subject. 

Cross-int. 54. The drawings show that the trigger J? engages with 
the shank of its appropriate pin B. The model does not so show it, 
does it? 

Ans. It is so shown .in Fig. 2, while the models, the Exhibits 
Harris 1 and 2, show the pins of such a length that their heads, in- 
stead of their shanks, are brought in contact. with the trigger and 
lever as the disk rotates; but that in no respect changes their func- 
tions or the result. It is immaterial whether-the shank or the head 
of the pin is brought in contact with the trigger and lever. That is 
a mere question of how long the pins are made. 

Cross-int. 55. The specifieation contains the following clause, does 
it not: “if desired to unlock it in a shorter time, set the outside pin 
closer to the trigger J®, the spring L throwing the bolt E back.” 
There is another error in the specification found here, is there not? 

Ans. The only error I see is the mistake in the letter of reference, 
which in the clause quoted is L, whereas it obviously should be O, 
because it refers to the spring which throws the bolt back, and that, 
as previously stated in the specification and as shown in the draw- 
ing, is the spring O. 

Cross-int. 56. Examine Respondents’ Exhibit Harris Model No. 
2, and state whether the spring 1 or the spring O is the stronger. 

Ans. The spring I is the stronger of the two. 

Cross-int. 57. Which is the stronger in Exhibit Harris Model 
No. 1? 

Ans. The spring I, when brought to the state of tension neces- 


sary to operate the parts, the same as in the other. 


Cross-int. 58. It is the stronger of the two springs as a spring ? 
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Ans. Yes, sir; undoubtedly. 

Cross-int. 59. You have stated that you suppose the spring I is 

shown as engaged with the trigger G, although the bolt is projected 

in order that the same figure might show the operation of the trigger 

and the spring both ina locked and unlocked position. The 

655 spring would be in the position shown in the drawing if the 
bolt were unlocked or retracted, would it not? 

Ans. The question does not correctly state the answer. What I 
said was that I supposed the parts were thus shown in the figure for 
the purpose of showing in the one drawing both the manner of 
operation of the spring and trigger which throws the bolt forward 
and also the locking pawl which locks it when thrown forward. It 
would if set ready for shooting the bolt again. Thespring I in Fig. 
1 of the drawing is shown in the position it would occupy when the 
door is shut and ready to be locked. 

Cross-int. 60. And when the door was shut and ready to be locked 
then the bolt would be retracted and the notch would be close ad- 
jacent to the lower end of the spring I, would it not, if not in en- 
gagement therewith ? 

Ans. It would. 

Cross-int. 61. When the parts are in this position the lower end 
of the spring I and the lower portion of the notch in the bolt would 
substantially coincide in position, would they not, so that the infer- 
ence could not properly be drawn that any portion of the spring I 
was cut away at its lower end? 

Ans. It is impossible to determine accurately from this drawing. 
In drawing a line parallel with the edge of the bolt and intersecting 
the lowest point of the notch and continuing it back on the bolt it 
would just strike the edge of the spring, which would tend to indi- 
cate that the spring must be cut away slightly; but [ ought to say 
in this connection that these drawings were never designed to be 
made to a scale and ‘are rather roughly made, at best; as, for in- 
stance, to illustrate my idea, it will be seen by looking at Fig. 1 that 
the end of spring I does not bear against the shoulder of the trigger 
G, whereas, as a matter of fact, it would necessarily do so; so, too, 
the point of the pawl M, as shown in the drawing, does not bear 
against the shoulder of the notch N in the under side of the bolt, 
whereas, as a matter of fact, with the spring O tending to press the 
bolt back, it would necessarily bear against it. 

[In preparing drawings for a patent they are not expected to be 
made to a scale, but simply for the purpose of illustrating the con- 

struction or mode of operation of the parts. 
696 Cross-int. 62. Is it your opinion, as an expert, that the fact 
that the lower edge of the spring I is a trifle below the bottom 
of the notch, as it is upon that drawing, would instruct any one 
examining the drawing that the spring was to be cut away at its 
lower edge ? 

Ans. Not necessarily ; that is a matter with regard to which the 
mechanic or person constructing the device would exercise his judg- 
ment. He might either cut a notch in the edge of the spring or he 
might cut the noteh in the bolt a trifle lower, so as to allow the 
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spring free movement; it would be immaterial which. In either 
case the spring would operate in the same manner to produce the 
same result. 

Cross-int. 63. Then I understand you that there is nothing in the 
specification and drawing of the Harris application which would 
instruct any one to cut away the lower end of the spring I,-as is 
shown in Harris model No. 2. 

Ans. There is no positive instruction one way or the other in this 
drawing and specification; but as | read the drawing the inference 
which I draw from it would be that the lower end of the spring 
would be cut away, as otherwise it could not occupy the position it 
now does in Fig. 1, alongside of the bolt, and be made to strike 
against the shoulder of the bolt to project it forward. 

Cross-int. 64. Yes, but you have said that the spring I was shown 
in that position for the purpose of illustrating its position when the 
bolt is retracted, have you not? 

Ans. I have, and I also state that as I read this drawing the notch 
in the upper edge of the bolt is not deep enough to let the spring 
play therein unless it is cut away a little at that part where it rests 
over the edge of the bolt; still I would place no stress upon that 
because, as I before explained, there is no attempt to represent ac- 
curately the dimensions of the parts in the drawings, and there is 
not usually in patented drawings. 

Cross-int. 65. Is it your opinion that the Harris drawing may be 
intended to represent a possible position of all the parts of the 
mechanism and that the lines represent the parts with substantial 
accuracy ? 

Ans. Yes, sir; but that the parts would not occupy the relative 

position shown in the drawing at the same time—that is to 
657 say, the spring I would not be held back by the trigger G at 

the time when the bolt is thrown forward and locked by the 
pawl M; but, as I said, my idea is that the drawing was intended 
to illustrate the position of the spring I and its trigger when set for 
projecting the bolt, and also to show the position of the bolt and its 
pawl after the bolt has been projected and locked in position. 

Cross-int. 66. Examine the model Respondents’ Exhibit Harris 
Model No. 2, and state whether as the spring I is constructed in that 
model and as it operates in connection with the bolt and the trigger 
G the bolt is free from the action of the spring I when the spring I 
has exerted its force and projected the bolt. 

Ans. As shown in the model it is, the end of the spring passing 
by the shoulder of the bolt after it has ceased to act thereon. 

Cross-int. 67. Then, by shoving back the bolt you would not 
shove back the spring I to engage with the trigger G, would you, 
because the bolt would move independent of the spring I? 

Ans. You would not, unless you first depressed the spring 
slightly so as to make the shoulder of the bolt engage therewith ; 
then by moving back the bolt you would carry back the spring so 
as to engage with the trigger. 

Cross-int. 68. Then this model, Harris model No. 2, does not cor- 
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rectly illustrate the invention as shown in the specification and 
drawings of Harris’ application, does it? 

Ans. I think it does for all practical purposes. I find nothing in 
the specification to indicate that the spring must always remain In 
rear of the shoulder on the bolt, and I do not see that it makes any 
difference whether it does or does not, so long as it operates upon 
the shoulder of the bolt with sufficient force to throw the bolt into 
locking position and allow the pawl M to engage with the notch in 
the under side of the bolt and lock it fast. 

Cross-int. 69. Are you quite positive there is nothing in the speci- 
fication of Harris’s application which shows that the spring I should 
remain always in contact with the notch in the bolt? 


(Counsel for complainants suggest that the expert, Mr. Dodge, ex- 
amine the specification before replying to the question.) 


Ans. (After examination of specification.) I do not find any- 
658 thing in the specification to so indicate. I find the follow- 
ing statements: | 

“ J,a notch in the edge of bolt E at a suitable point for the spring 
J to act upon it and thus throw out the bolt when such spring has 
been set free from the trigger.” 

And in another place it says: 

“To arrange or adjust the above-described lock for action, first 
move the dial D and wind up the clock movement, then press the 
bolt EX back so the spring I will catch on the trigger G and leave 
the pawl M out of the notch N to the bolt.” 

“'The clock is then ready and will lock or unlock the lock as the 
dial D revolves.” 

Without having my attention particularly called to the matter, 
the inference which | would draw from this language is that the 
end of thespring I would remain in the notch in front of the shoulder 
upon which it is to act; but there is nothing positive in the specifi- 
cation to indicate whether such was the intention or not, nor do I 
see anything inconsistent with the arrangement of it by which it is 
to pass by the shoulder and then be put back before the bolt is 
pressed back by the hand. — is what I eall one of those matters of 
option for the mechanic to adopt at will, inasmuch as it would make 
no difference in the result or function of the parts. It is very rare, 
indeed, that any machine is put on the market in exactly the form 
In which it is shown in the patent. 

Cross-int. 70. Do you mean to say that the language “ then press 
the bolt E back so the spring I will catch on the trigger G” does 
not convey to vour mind a positive instruction that the spring I 
shall always remain in such position that it will be acted upon by 
the shoulder of the notch when the bolt is shoved back ? 

Ans. As I before stated, the inference I should draw from the 
language used Is tbat the end of the spring would remain in the 
notch in position to be pressed back by the shoulder of the bolt 
when the bolt is thrown back; but I do not understand it as con- 
veving the idea that that was an absolute necessity in the construc- 
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tion of a lock operating in the manner and on the principle of the 
one illustrated in the drawings and specifications. 
Cross-int. 71. Then your previous statement that there 
659 is nothing in the specification which indicates that the spring 
I is to remain always in such position that it will be operated 
upon by the shoulder of the notch in the bolt was inadvertently 
made, was it not? 

Ans. No,sir; the idea that I intended to convey in the first is the 
same as in my last answer. I stated before that the inference which 
I drew was that it was so to remain, but that it was not an absolute 
necessity of the device. Iam of the same opinion still. 

Cross-int. 72. I refer to your first answer on this subject, in which 
you state, if I remember correctly, that there was vo suggestion in 
the specification that the spring | was always to remain in engage- 
ment with the shoulder of the notch. Did you not make such a 
statement? 

Ans. I made the statement, as I recollect it, that there was no 
positive statement or suggestion in the spectfication that the end of 
the spring was always to remain within the notch, but the inference 
which I drew from an examination of the specification was that 
that was the intention. It is only inferentially that there is any- 
thing to be found bearing on that point in the specification, and that 
is in the first part of the language I have quoted, where it speaks 
of pressing the spring back by shoving back the bolt, and that is 
done in both cases, whether the spring doves or does not constantly 
remain in the notch, as illustrated by the two exhibits. 

Cross-int. 73. You said in your previous answer that it would 
make no difference in the result or function of the parts whether 
the spring I remain always in such position’as to be acted upon by 
the pushing back of the bolt. It would make considerable differ- 
ence, would it not, whether the spring I had a bearing upon the 
bolt or not, when the spring O came to act upon it (the bolt) to re- 
tract it” 

Ans. Yes, sir; it would make this difference, that if the spring I 
remain within the notch, then the spring O would necessarily have 
to be stronger in order to draw back the bolt against the pressure of 
spring I than it would have to be to draw back the bolt when the 

spring | did not bear against the shoulder. 
660 Cross-int. 74. Not only would it have to be stronger, but it 
would have to be stronger than the spring I, would it not? 

Ans. No, sir; that is a mistake, for the reason that when the bolt 
first begins to move back the spring I is not under tension and the 
spring O is under full tension, and therefore, of course, the spring 
© would move the bolt back until the tension of the two springs 
was equalized, when it would be stationary. The parts, of course, 
should be so proportioned that when that condition of affairs has 
been reached the front end of the locking bolt should be drawn out 
of its socket or from against the jamb with which it engages to lock 
the door. 

Cross-int. 75. What do you jind in the specification of the Harris 
application instructing the public as to the relative strength, loca- 
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tion of the bolt relative to the jamb, ete., as covered by your last 
answer ? 

Ans. In the first place, all specifications for patented inventions 
are addressed to persons skilled in the art to which they pertain, 
aud the description and illustration of the Harris lock show that 
the spring I is to throw the bolt forward in order to lock the door 
and at the same time to bring the spring O under tension, and 
that could not be done unless the spring | were stronger than the 
spring O. : 

Cross-int. 76. Statements made in specifications of patents being 
addressed to those skilled in the art to which the invention pertains 
are supposed to mean what they say, are they not? 

Ans. They are supposed to convey to such parties the necessary 
information to enable them to construct and use the invention de- 
scribed in the patent. 

Cross-int. 77. And in order to convey to them this instruction and 
information the statements made in the specifications are supposed 
to mean what they say, are they not? 

Ans. Certainly ; they are supposed to mean what they say on all 
essential points. 

Cross-int. 78. Is the relative strength of these two springs I and 
QO an essential point in the Harris invention ? 

Ans. I think that was the intention of the inventor, but I 
661 think that two springs of the same tension could be so ad- 
justed as to do the work. 

Cross-int. 79. This clause appears in the specification, does it not? 
“The spring | throws the bolt forward, and if this spring I is used 
the spring O must be strong enough to overcome the spring I and 
thus to unlock the door.” 

Ans. That statement is in the specification. 

Cross-int. 80. What meaning do you give to the language “ and 
if this spring I is used ?” 

Ans. I do not know what idea the writer may have had in his 
mind when he used that language, but I can see no reason or sense 
in it unless he was contemplating the throwing of the bolt by a key 
or other means instead of by the spring I. 

Cross-int. 81. Throwing the bolt to its locked position ? 

Ans. Yes, sir; to its locked position, because unless some such 
means was contemplated the spring I was a necessity in order to 
make the apparatus work as described and intended. 

Cross-int. 82. You did net answer quite fully, perhaps, a previous 
question that | asked you as to what language there was in the 
specification of the Harris application which instructed the public 
relative to the comparative strength of the springs I and O and the 
location of the jamb relative to the movement of the bolt, ete. 
Please quote from the specification such language as you there find 
which gives instruction on these points. 

Ans. There is very little language giving information on that 
subject. The only statement I find is one to the effect that the spring 
‘I throws the bolt forward to lock the door and that the spring O re- 
tracts or draws the bolt backward to unlock the door. I find 
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nothing in the specification about the jamb or the relative position 
of the locking bolt in relation to the jamb, por was it necessary that 
there should be anything said on that point, because all that was well 
understood by those skilled in the art—that is to say, that the bolt 
must project far enough past the jamb or into a recess to hold the 
door against being opened ui!:| the bolt is retracted. There is no 
definite distance that the bolt must be moved; it may be more or 

less. Every person, of course, would know that all that 
662 would be necessary in unlocking the door would be for the 

spring O to move the bolt back far enough so that its front 
end should be released from the jamb or the socket in which it 
rested when it was locked. All that being well understood, it is 
not necessary that theré should appear in the specification any spe- 
cific instruction with reference to it. 

Cross-int. 83. The two statements which you have said appear in 
the specification are contained in this paragraph which I will now 
quote, are they not? 

“The spring I throws the bolt forward, and if this spring I is used 
the spring O must be strong enough to overcome the spring 1, and 
thus unlock the door.” 

A. It is contained in the quotation just read and also in the fol- 
lowing : 

“P,a pin in bolt E, in position for the bolt O (evidently mean- 
ing spring QO) to strike it and thus move the bolt inward, as by the 
rotation of the disk, its pin, in a perforation of its outer circle of 
perforations, acts upon the trigger or lever J®, as will be hereinafter 
described.” 

I believe those are the only two places in the specification in which 
this matter is referred to. 

The Witness: I would like to state further, in answer to cross-int. 
75, that I meant to be understood in what I| said to refer to the 
part when arranged as shown and described in the Harris applica- 
tion. If the springs were arranged differently, then they might be 
of a uniform strength and be made to do the work. 

Cross-int. 84. Have you ever seen an operative lock in which the 
springs were of uniform strength, constructed in all respects as 
shown in the Harris specifications and drawings in which the springs 
were of equal strength, which would operate as you state? 

Ans. I have never seen a lock constructed in accordance with the 
Harris specification and drawings, except the exhibits now before 
me, and therefore have not seen one in which the springs were of 
equal tension, but I know that I could myself make one with springs 
of equal tension, and so arrange them that it would work. I have 
no doubt whatever on that point. 


663 Direct examination resumed : 


Int. 85. Please look at the sixth statement of advantages named 
by the inventor, and see if that throws any light upon the meaning 
of the expression “ if the spring I be used.” 

Ans. The statement referred to is as follows: 
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“Sixth. It can also be successfully applied to any safe lock for 
operating said lock.” 

The inference which I should draw from the use of that language 
is that the inventor contemplated applying this invention to locks 
already in use on safes and in which the bolt was thrown by a key 
or by a spindle, as both forms were in common use and well knowh 
at that time. ° 

Int. 86. In such case would the spring I be necessary to the opera- 
tion of the lock for locking or unlocking ? 

Ans. It would not be; but in that case it would not lock automat- 
ically ; it would be locked by hand to unlock automatically. 

Int. 87. Is it or not a common device to support and guide a bolt 
in the manner shown in these two models; and, if so, how long has 
such practice been common, if you know ? 

Ans. There are two methods shown of supporting and guiding 
the bolt in the two exhibits, Harris No. 1 and No. 2, that at the 
rear end of the bolt being a staple or guide in which the bolt slides, 
and that at the front being, as I have before stated, a bolt or pin 
rigidly attached to the bolt and projecting through a slot in the 
plate of the door and having a head or pin or equivalent fastening 
device on the inside. Both of these methods are old and have long 
been known in the art, and are used in a great variety of ways and 
places. They were both known long prior to the date of the Harris 
application. 

Int. 88. Are the bolts shown in the models supported and guided 
as directed by the drawings and specifications attached to the Harris 
application ? 

Ans. The only reference in the specification to that matter is in 
the following words: 

“This bolt E is arranged to slide upon the door within and 
664 through suitable guides,” which is simply a general state- 
ment, and the manner shown in the exhibits corresponds 
precisely with that shown in the drawing, so far as the drawing 
illustrates the matter at all. I understand it to be a simple and 
general statement that the bolt is to be mounted in suitable guides 
upon the door, leaving it optional with the manufacturer to adopt 
any known form that he chose. 

Int. 89. If the pin P on the bolt of the original model filed with 
the Harris application came in line with the pintle connecting the 
lever J® and the link piece L, how would the draughtsman indicate 
that fact? 

Ans. By dotted lines, just as shown in Fig. 1 of the Harris draw- 
ing. 

Int. 90. If the pin Pin the bolt E, in the original model filed 
with the Harris application, were arranged to be behind the spring 
QO, how would the draughtsman indicate that fact ? 

Ans. It would, in this ease, necessarily be indicated by full lines 
in rear of the spring O. 

Int. 01. If spring O were curved about the pin in the bolt E in 
the original model, how would the draughtsman indicate that fact ? 
Ans. By showing the parts in dotted lines, just as they are in 
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this Fig. 1 of the Harris application—that is, supposing there were 
no other figures made for the express purpose of showing it from 
any other point of view. 

Int. 92. In both of the models offered in evidence the bent spring 
O does engage with the pin in connecting the lever J? and the link 
piece in the act of locking, does it not ? 

Ans. In the Exhibit No. 1 the spring O strikes against the rear 
side of the pintle when the bolt is at its extreme forward point in 
the act of locking, but does not engage against the front side of 
the pintle or around the pintle. In the Exhibit No. 2 the spring O 
strikes against the rear side of the pintle in the same manner, and 
seems to engage slightly with the under side of the pintle when the 
bolt is at its extreme forward position, but not enough to prevent it 
from immediately moving backward when released. 

Int. 93. Are the mistakes in referring to the spring O by using 

the term “ bolt” and to the spring L where O is meant such 
665 as would leave any doubt in the mind of an intelligent 
mechanic as to what parts were referred to, in your opinion? 

Ans. Certainly not; and especiaily in view of the fact that in two 
or three other places in the specification the spring is referred to, 
and by its correct designation, O, and the statement “ O, a bent spring 
fixed at one end to safe door,” ete. 

Int. 94. State whether or not, in Respondents’ Exhibit Harris 
Model No. 1 the spring I remains at all times in the notch of the 
bolt. 

Ans. It does. 

Int. 95. State whether or not in said model the spring O is strong 
enough to overcome such spring I so as to unlock the door. 

Ang. It is, and does so operate. | 

Int. 96. So far as the drawing in Fig. 1 is concerned, the spring I 
might be cut away so as to pass beyond the shoulder of the bolt, as 
shown in model No. 2, or it might be retained in engagement with 
the notch of the bolt, as shown in the model 1, and the drawing, 
therefore, is ambiguous in this respect, is it not? 

Ans. It might; and in that respect, as I have before explained, it 
is sumewhat doubtful whether the one or the other method was de- 
signed to be adopted. 

Int. 97. State whether or not it is necessary, in your opinion, to 
give exact instructions as to the positive or relative strength of the 
springs employed in such a lock as is described in the Harris appli- 
cation, or whether such matters would naturally fall within the 
judgment and option of an ordinary skilled mechanic. 

Ans. In my opinion and in my experience in the preparation of 
patent cases it would not be necessary to state exactly the relative 
strength of the two springs, as that woyld be a matter to be deter- 
mined by the judgment and experience of the skilled mechanic. 

Int. 98. State whether there is anything in the Little reissue No. 
8550 to show the weight of the dog V, which is there employed to 
dog the bolt. 

Ans. There is not. 
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Int. 99. If the dog V were made too heavy would the Little lock 
be operative ? 
666 Ans. If the dog V were made so heavy that the time move- 
ment could not move out, then, of course, it could not unlock. 
Int. 100. What is there in the specification attached to the Harris 
application that authorizes the pressing back of the bolt beyond 
the point necessary to unlock the door in order to set it for locking? 
Ans. I do not see anything in the specifications specifically bear- 
ing on that point. It is, of course, understood from the entire de- 
scription and drawings that the bolt is to be drawn back far enough 
to engage with the trigger, and also to have the necessary tension 
to impart to the bolt the impulse required to carry it to the locking 
position. 
Int. 101. Please refer to the paragraph of the specifications stating 
the manner of adjusting the lock for action, and state what idea that 
conveys to your mind of pressing back the bolt. 


(Objected to by counsel for complainants as leading.) 


Ans. The statement in the specification is in the following words: 

“To arrange or adjust the above-described lock for action, first 
remove the dial D and wind up the clock movement, then press the 
bolt E back so the spring I will catch on the trigger G and leave 
the paw! M out of the notch N to the bolt.” 

When the lock is to be set for locking the door, it is obvious that 
the bolt is already back far enough te permit the door to be opened ; 
in other words, is in the unlocked position, at which time the spring 
1 is under but little tension. Now, the above statement, that to set 
the lock the bolt Ic is pressed back so the spring I will catch on the 
trigger E [G], conveysclearly the idea that the bolt is to be pressed 
back beyond the point required for unlocking the door. I did not 
clearly catch vour idea when answering Int. 100. 

Int. 102. When this operation of adjusting for locking is under- 
taken, do you understand the door to be in an unlocked position, or 
otherwise ? 

Ans. I understand it certainly to be in the unlocked position, 
and that necessarily the bolt must be shoved back past the edge of 
the door sufficient to allow the door to be closed without the bolt 
touching the jamb, which might be more or less. 

Int. 103. Can you state ina few words the mechanical prin- 
667 ciple which enables two springs of nearly equal power to 
overcome each other in turn, as provided for, apparently, in 

the specifications attached to the Harris application ? 

Ans. The principle involved simply is that at one time when one 
spring is performing its functions it is under full tension, while the 
opposite spring is under very light tension or none at all, and that 
consequently the first one will exert very much more power than 
the other, and that when the second spring is to perform its func- 
tion of moving the bolt it is under full tension, and therefore ex- 
erting much more power, whiie the other is under little or no ten- 
sion, and in both cases the power exerted by each spring when 
under full tension will overcome the other spring when not under 
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tension or under very slight tension. That is exactly what occurs 
in the two exhibits, Harris No. 1 and No. 2—that is, supposing the 
spring | in Exhibit No. 2 to be pressed down so as to engage with 
the shoulder on the bolt. when the bolt is moved backward. In the 
case of that exhibit, asa matter of fact, the spring I would not exert 
any tension or force on the bolt at the time the rear spring O operated 
to draw the bolt back, simply because the spring is arranged to move 
past the shoulder of the notch in the bolt and is therefore disen- 
gaged from the bolt at that instant. 


Cross-examination by Mr. ABpporr: 


Cross-int. 104. There are several errors, are there not, in Fig. 2 of 
the drawings of the Harris application? For instance, the link L 
is shown as pivoted substantially to and a continuation of the pivot 
which pivots the trigger J2 to the block K instead of at the lower 
end of that trigger. Is not that so? 

Ans. That is the way it would appear at first sight, but as the 
lever J is set atan incline it might be intended to represent the pivot 
which connects the link and the lever J® as being swung around so 
as to be in line with the pivot of J?. I do not, however, so under- 
stand it. I think the drawing is erroneous in that particular. This 
drawing, Fig. 2, as I understand it, was made for the purpose of 
illustrating another feature, to wit, the spiral springs interposed be- 
tween the lock and the safe door, and which is deseribed in the 

specification. I consider it a poorly-made drawing at best. 
668 Cross-int. 105. There is an error in it, ] believe. What is 

this projection at the left of the lower half of the disk D; 
there is no corresponding part in Fig. 1, is there? 

Ans. The projection referred to, if it represents anything shown 
on Fig. 1, must be the spring O. 

Cross-int. 106. Can it be the spring O, in view of the fact that it 
is so close to the time movement and so much inside of the block 
K shown on Fig. 2? 

Ans. I see nothing inconsistent in that, because the spring O is 
in rear of the block K. It seems to me that the upper end of it is 
shown in Fig. 2 a little higher than it ought to be. 

Cross-int. 107. The block K is shown much wider than it is in Fig. 
1, is it not, and of a different shape, and is therefore erroneously 
represented in Fig. 2? 

Ans. It is shown wider vertically in Fig. 2 than in Fig. 1. 

Cross-int. 108. The upper end of the pawl M and the pin which 
guides the front end of the bolt E are rot shown in Fig. 2, are they, 
as they should be from that view? 

Ans. The upper end of the pawl M,as I understand Fig. 2, could 
not be seen, because, being in the notch, it would be hidden by the 
portion of the bolt in front thereof. The pin which supports the 
front end of the bolt is not shown in either figure. 

Cross-int. 109. The pin would not be shown in Fig. 1, would it? 

Ans. It might be indicated there, but not necessarily. 

Cross-int. 110. It should be shown, however, in Fig. 2, should it 
not? 
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Ans. No, sir; because this is looking against the front side of the 
lock case, which is closed. A very small portion of the pin might 
be shown in the space between the front of the lock case and the 
bolt, but the bolt is supposed to rest right against the case, so that 
in looking at the end you would not naturally see the pin. 

Cross-int. 111. The bolt is not so exposed when you see a separate 
line defining the outlines of the bolt, is it, and should not the pin 
appear extended from the full line of the inner side of the bolt to 
the line of the case? 

Ans. The separate line in this, as in all cases of drawings, 

669 is put there solely for the purpose of indicating that they are 

two separate parts or pieces and not for the purpose of indi- 

‘ating that there is any material space between their two adjoining 

surfaces. As I before said, had it been desired or thought necessary, 

a small portion of the pin might have been shown in that space, 

but that is not at all necessary, as the statement in the specification 

is that it might be supported in suitable guides, meaning auy ordi- 
nary or known guides. 

Cross-int. 112. And since the inner edge of the paw! M is defined 
by a heavy line, represented as extending up behind the side plate 
of the case, should you not also see a little line across between the 
side of the bolt and the case where it there runs across ? 

Ans. Yes, sir; if it were the intention by that drawing to illus- 
trate minutely the position and relation of those parts; but I do not 
understand that was the object of Fig. 2, the relation of those 
parts being shown more in detail in Fig. 1, and sufficiently for all 
practical purposes, and Fig. 2 being, as I before stated, as I under- 
stand it, intended more specifically to illustrate the application or 
use of springs between the lock and the door to prevent the lock 
from being injured or tampered with by blows upon the door in the 
attempt by burglars or others to open it. 

Cross-int. 115. In Exhibit Harris No. 1 the spring O does not 
touch the pintle between J? and L, when the pawl M is in the notch 
in the bolt. does it 4 

Ans. No, sir; as I before explained, the spring O is first thrown 
against the pintle when the bolt is shot out, and then when the pawl 
has swung into the notch of the bolt the spring O moves back 
slighily from the pintle. 

Cross-int. 114. The specification of the Harris application says: 
“QO,a bent spring fixed at one end to safe door,” ete. What sig- 
nificance do you give to the word “ bent? ” 

Ans. The word “ bent” there may apply either to the bend at the 
top of the spring, where it is secured by the serew to the door, or it 
may be intended to apply to the bend at the lower end. I do not 
see that it has any particular significance in this case. 

Cross-int. 115. Does it not signify to your mind that the 

670 spring O in its normal state, when not under tension, would 
at its lower part curve towards the rear of the bolt; but that 

when the bolt was projected it, being under tension, is straightened 
by its tension, the little pin indicated on the drawings by the side of 
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the spring O at the right serving as a stop or fulerum point to hold 
the spring, so that this tension could be applied to it? 

Ans. It might bear that construction. 

Cross-int. 116. Does it not suggest that to your mind, because 
otherwise what is that little pin there for, and why the language 
“bent spring?” 

Ans. The spring O is no more a bent spring than the spring I, 
and, as I said before, I do not see any particular significance in the 
use of the word “ bent” in connection with pa any more than 
with the spring I, with which it was not used. Under the supposi- 
tion mentioned in the question the spring O would be bent when 
not under tension and the spring | when under tension. I refer 
now to the body of the springs, not to the bends at the ends. My 
idea with reference to that matter is simply this, that the applicant 
intended to convey in general terms the idea that these two springs 
were to be used in the manner and for the purpose stated, and that 
he did not intend to give any special instructions as to the curvature 
of these two springs or either of them. 

Cross-int. 117. Do you not receive the impression from reading 
the specifications and observing the drawings that the spring O is 
so tempered that when not under tension it curves to the rear, but 
when the bolt is projected it is straightened by the tension applied 
to it, and that the litle pins shown by the side of it on the drawing 
are intended to represent the resistance point or fulerum to aid in 
holding it while the power is applied to it which straightens it ? 

This opinion I ask of you as an expert and one familiar with 
reading the drawings in connection with the specifications of pat- 
ents. 

Ans. I think that would be a fair construetion of the idea to be 
conveyed by these specifications and drawings, more especially as 
the spring O is shown straight when under tension; but that would 
depend entirely upon how the spring was constructed, whether the 
spring portion extended throughout the length of its body or lower 

portion or whether the spring part was applied principally 
671 toitsupperend. There is nothing said on that subject in 
the specification. 

Cross-int. 118. It is shown in the drawings as being all of the 
same size from its lower end up to the screw which fastens it to the 
lock case, is it not, thus showing that it was intended to act as a 
spring throughout its entire length, the elasticity of the entire piece 
being availed of ? 

Ans. It is so shown in the drawing, but I do not understand that 
there was any intention or necessity of anything more than indi- 
cating that it was a spring arranged to draw back the bolt when re- 
leased. Other forms of springs might have been substituted for it 
and worked just as well, as, for instance, a spiral spring. 

Cross-int. 119. You have stated that the dog V of the Little patent 
might be made so heavy that the clock-work could not lift it. It is 
also true, is it not, that the spring | might be made so stiff as to en- 
gage with the hook on the end of the trigger Gthat the clock move- 
ment could not trip it and it would stop the clock? 
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Ans. Yes, sir; it would undoubtedly be possible to so construct 
it. 

Cross-int. 120. You think that both of these two hypothetical 
questions are of about the same value and have about the same 
pertinency to this litigation, do you not? 

Ans. I consider them both as being on a par, because any person 
of common sense undertaking to make either lock would, of course, 
know that it was necessary to so arrange the several parts that they 
would operate as was designed. 

Cross-int. 121. The Harris device is intended to operate the lock 
but once before it is stopped and again wound up, is it not? 

Ans. That is correct, as I understand it, and in that respect is the 
the same as the Flall lock or that used by the respondent ? 


Direct examination resumed: 


Int. 122. A mechanic, in attempting to construct.a device from 
specifications and drawings in a patent or application for a patent 
presented to him, would naturally examine all parts of each, com- 

paring them with each other, and, with his knowledge of the 
672 art, construct such a device as would best operate in the way 

and for the purposes designed by the patentee, would he 
not? 

Ans. That is what I should suppose he would naturally do and 
should do. 


WILLIAM C. DODGE. 
Attest: JAS. O. CLEPHANE, 


Special Examiner. 


Evidence for Complainants. 


Taken pursuant to the sixty-seventh rule of the Supreme Court of 
the United States, in equity, as amended, before me, John H. Ives, 
special examiner. 

New York, May 7, 1885. 
Present: Edmund Wetmore, Esq., of counsel for complainants ; 
W. C. Cochran, Esq., of counsel for defendants. 


Deposition of Charles G. Curtis. 


Direct examination by EpMuNp Wermore, Esq., of counsel 


for complainants : 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. My name is Charles G. Curtis; I am twenty-five years old ; 
I reside in the city of New York, and I am an engineer and solicitor 
of patents and expert in patent causes. 

Int. 2. Please state briefly what acquaintance with applied me- 
chanics, and especially what acquaintance you have with the mech- 
anism of chronometer or time locks, combination locks, and means 
for securing bank or vault doors generally. 
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Ans. My time and attention during the past ten years have been 
chiefly taken up in investigating and experimenting with many dif- 
ferent kinds of machinery and mechanical appliances, four years of 

that time being spent in the regular course of mechanical and 
673 civil engineering at the School of Mines. For three years 

last past my business has largely been of examining different 
kinds of machines, giving opinions as to infringement and validity 
of patents, giving expert testimony in patent cases, and preparing 
patent specifications and drawings. I have given considerable atten- 
tion to the subject of time and other safe locks generally and have 
given expert testimony in patent cases relating to such locks. 

Int. 3. Have you read and fully considered the Harris specifica- 
tion marked “ Respondents’ Exhibit Harris Specification,” and have 
you examined the models marked “ Respandaata! Exhibits Models 
No. 1 and No. 2,” respectively? If so, please state whether, in your 
opinion, these said models are made in substantial aecordance with 
the specification and drawings of the Harris alleged application, 
Respondents’ Exhibit Harris Application, and give your reasons for 
whatever opinion you may express. 

Ans. I have carefully read and considered the Harris specifica- 
tion and have examined the models No. l and No. 2, and I find that 
neither of them is made in accordance with the Harris specification. 
On the contrary, they are both made in direct contradiction of the 
Harris specification in very obvious respects. In the first place, 
the retracting spring O should be “ hung to’’—that is, hooked over— 
“the pintle or pin which connects the lever J? with the link L.” 
The specification expressly so states; the drawing shows it so, and 
it is unmistakable from the further words on the sixth page of the 
specification, “ P, a pin in bolt E in position, for the bolt (meaning 
spring) O to strike it and thus move the bolt inward, as by the 
rotation of the dise its pin in a perforation of its outer circle acts 
upon the lever J*.” There is nothing in either specification or draw- 
ing to indicate or imply that the spring O hooks around pin P, as it 
has been made in the two models. As the drawing clearly shows 
the spring O hooked over the pintle, and the specification so directs, 
it became necessary to explain the discrepancy between the draw- 
ing and the models; and I find that respondents’ expert attempts to 
do this by assuming that the pin in the bolt is represented in the 
drawing immediately behind the pintle, and that it is shown in this 
position because it was desired to represent the bolt in its forward 

position. This theory in entirely unreasonable, first, because 
674 if the spring were intended to hook over the pin and not over 

the pintle, as it is made in the models, there is no possible reason 
why the hook of the spring should ever reach or occupy the position 
shown in the drawing, and, second, it is not supposable for a moment 
that the draughtsman intended to represent the pin immediately be- 
hind the pintle with the spring apparently grasping the pintle if the 
operation of the lock depended entirely upon the fact that the spring 
should grasp the pin and not encluse the pintle at all. Evidently 
the pin P has been left out in the drawing, and if it would perform 
any function anywhere it would stand in mediately behind the spring 
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O with the bolt in its shown position. In order to get the spring in 
these models into the position shown in the drawing and still have it 
grasp the pin and not the pintle the respondents have been obliged 
to cut away one side of the hooked end of the spring; but there is 
nothing in either specification or drawing to indicate that it should 
be done, and there is no reason for cutting away the spring in the two 
models, except to be able to get it into the position shown and make 
it look like the Harris drawing.: In both these models the only con- 
nection between the spring and the pintle is that it is made to strike 
the pintle for the intended purpose of throwing the pawl M into the 
notch when the boit is projected; but there is no reason why the 
hook end of the spring should be cut away for this purpose, as it 
would perform this function just as well if the hook end were made 
to strike the pintle. ‘There is nothing, however, in the specification ° 
to indicate that the spring was intended to strike against the pintle 
in order to kick the paw! M into the notch, as it is made to.do in 
the medels. 

In the second place, the bolt in model No. 1 is thrown forward 
and back by a very peculiar arrangement of springs of varying 
strength, which is extremely unusual in any form of mechanical 
contrivance and unreliable, and which would require quite a lengthy 
and accurate description to enable a first-class mechanic to construct 
it. I cannot find in the specification a suggestion of any such 
arrangement of springs. The front spring in this model, which is 
mounted on a fixed stud in such a way as to exert a less tension 
upon the bolt than the rear spring when it is not operating—that is, 

when it is not doing the work it was intended to do—is provided 
675 with a holding pin or fulerum, which has the effect of short- 

ening and greatly strengthening the spring when it is foreed 
into its real working position. As this spring performs no function 
except when it is projecting the bolt it certainly is stronger than the 
rear spring O,and is therefore made directly contrary to the Harris 
specification, which says that “thespring O must be strong enough 
to overcome the spring I.” 

The springs in model No. 2 are also made contrary to the Harris 
specification. ‘The front spring I, as in model No. 1, is the stronger 
of the two instead of being the weaker, as the specification directs, 
and the spring I and the bolt are shaped and placed so that when 
the bolt is shot forward by this spring the spring slips over the 
edge of the shoulder, so as to free the bolt therefrom and permit it 
to be drawn back at the time of unlocking by the rear spring O. 
This is an unusual arrangement of a spring and is not suggested in 
the Harris specification, nor is there anything in the specification to 
indicate that the spring I is partly cut away so as to overhang the 
bolt, as in the models. The specification implies that the front 
spring I never disengages from the bolt, as it directs in “ adjusting 
the lock foraction * * to press the bolt IE back so the spring I 
will catch on the trigger G,” which plainly indicates that the spring 
[ is resting behind the shoulder J when the bolt is in its forward 
position. 

A further difference between the models and the specification is 
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that the holding pin of the rear spring O, which is, of course, in- 
tended to act whehes tha spring is In one position or another, serves 
no purpose whatever in the models, the spring O never touching it, 
whereas in the drawing it holds the spring O, which tends to curve 
to the left, straightened. Springs for such purposes are always pro- 
vided with such holding pins, because the studs to which they are 
fixed would be likely to twist, or because it is desired to use a long 
spring and make it comparatively stiff. 

To state the difference between these models and the Harris speci- 
fication and drawings as briefly as possible— | 

The rear spring O should engage with the pintle and not with 

the pin P. 
676 The front spring I should be weaker than spring O, which, 
of course, means that it must be weaker when it performs its 
function. 

The pin P should be in the rear of the hooked end of the spring 
O with the apparatus in the condition shown. 

The fulerum or holding pin of spring O serves no purpose in these 
models. It should act as the fulerum for that spring. 

The specification suggests no such complicated arrangement of 
springs as in model No. 1. 

The front spring 1 in model No.2 should not disengage itself 
froin the bolt. 

The notch in the bolt of both models behind the shoulder J is 
much deeper and extends further rearward than that shown in the 
drawing. 

I have no hesitation in saying that both of these models are made 
not only not in accordance with the Harris specification and draw- 
ings, but are made directly contrary .to their instructions. 

Int. 4. Would a time lock constructed like the models, Respond- 
ents’ Exhibits Harris Models No. 1 or No. 2, or either of them, be a 
reliable time lock for practical use to be placed upon a door of a safe 
or vault? 

Ans. No, sir; in my opinion such a lock as shown in either of the 
said models is not and could not be made sufficiently reliable in its 
operation to make it practically available for locking and unlocking 
sales. 

Int. 5. You have testified that the models, Respondents’ Exhibits 
Harris Models Nos. 1 and 2, are not made in accordance with or in 
substantial accordance with the description and drawings of the 
Harris rejected application. In your opinion could any operative 
time lock be constructed, following the description and drawings of 
the Harris rejected application, which would automatically both 
lock and unlock at predetermined times? 

Ans. I have not been able to think of any mechanism made by 
following. the Harris specification which would work practically, 
although I have given that point very careful attention and thought, 
and I do not think that it is possible to do so. 


(Adjouarned.) 
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677 New York, May 11, 1885. 


Int. 6. You have stated the differences between the Respond- 
ents’ Exhibit Harris Models Nos. 1 and 2 and the specifications and 
drawings of the Hariis rejected application. Are these differences 
material, and, in your opinion, do the models present a substantially 
different machine from this shown inthe Harris rejected applica- 
tion? State particularly your reasons. 

Ans. In my opinion, they are material, because the block does 
not operate as would be inferred from the specification. In fact, 
they (the models) do not operate reliably at all. The most reason- 
able interpretation of this vague and contradictory description 
seems to me that the front spring I is weaker than the rear sping O, 
and when it operates to project the bolt is not opposed by the rear 
spring O, as in these models. Again, the front spring I is appar- 
ently not intended to leave the shoulder of the belt, as it does in Harris 
model No. 2. In model No. 1 the spings both act at the same time 
and operate under a very peculiar arrangement, and the spring O 
is not “hung” to the pintle, about which the specification leaves no 
doubt. There are other differences which I have already pointed 
out in a previous anewer and which are very obvious. 


Cross-examination by W. C. Cocuran, Esq., of counsel for 
defendants: 


Cross-int. 7. Do you regard it as essential that the notch J in the 
bolt IX should be of exactly the depth and rearward extension shown 
in the drawing of the Harris application ? 

Ans. Not exactly ; but the way the spring I is intended to oper- 
ate would be inferred from the shape of this notch. 

Cross-int. 8. The notch J must be deep enough and shoulder high 
enough so that the string [ may act upon it to throw the bolt, and 
that is all that is essential. is it not? 

Ans. It is very difficult to say from the specification and drawing 
how the spring is Intended to engage with the shoulder. ‘The only 
point that seems to be clear is that the spring I is to engage with 
the shoulder when released by the trigger G. 

Cross-int. 9. The bolt E is shown in the projected or locked posi- 

tion in Fig. 1, is it not? 
678 Ans. Apparently it is. 

Cross-int. 10. Would not a mechanic infer from the draw- 
ing and the position of the spring I, as there shown, that that 
part of the spring which was over the bolt was cut away, leaving a 
downward extension on one side of the bolt which engaged with 
the lever G? 

Ans. It is difficult to say whether he would or not, as, if this 
were the case, it would be usual to give a side view of the spring 
showing it so. It seems more probable that the spring was not in- 
tended to be so cut away, but that the notch should be made con- 
siderably deeper. | 

Cross-:nt. 11. Would it be possible to put the spring I in the po- 
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sition shown in the drawing, Fig. 1, unless that part of it over the 
bolt were cut away, as shown in model No. 2? 

Ans. It would, if the notch J were made deep enough to receive 
the end of the spring without its being cut away. 

Cross-int. 12. But confining your attention to the drawing and 
judging from that alone, the cutting away of the lower end of the 
spring would be necessary, would it not? 

Ans. Of course it would be necessary to get the spring into the 
exact position shown, unless the shoulder J were made to project 
outward at right angles to the bolt, which is not at all indicated. 

Cross-int. 13. What is the object of the spring I, as you gather 
from the specification ? 

Ans. The object of the spring I is to throw forward the bolt E 
when released from the trigger G. 

Cross-int. 14. How is it released from the trigger G? 

Ans. Apparently by the tilting of the lever G by the outward 
pin 6 in the revolving dial. The specification, however, says that 
the inner pin 6 engages with this trigger, but apparently this is a 
mistake. 

Cross-int. 15. Does the spring I perform any other function except 
to throw the bolt forward when thus released by the operation of 
the time mechanism ? 

Ans. Nothing, except to hold the bolt forward. 

Cross-int. 16. Is not the bolt held in its locked position by 
679 the pawl M, which engages with the notch N on the lower 
side of the bolt ? 

Ans. No, sir; apparently not, if what seems to be the most reason- 
able interpretation of this vague description is correct—that is, sup- 
posing the spring I to act upon the bolt E alone when the bolt is 
forward in its locked position. 

Cross-int. 17. What is the object of the pawl M, which engages 
with the notch N,as you understand from the specification and 
drawings ? 

Ans. That I have not been able to understand from the Harris 
description. It is not a pawl aé all in the ordinary sense of the 
word. 

Cross-int. 18. The forward spring in both of the Harris models 
serves to throw the bolt in the locking position when released by 
the time mechanism, does it not? 

Ans. The front springs in these models are the means of throwing 
these bolts, as you state; but instead of operating alone, as they have 
to in Harris’ machine, because in this the rear spring O is stronger 
than the front spring I, they act against the tension of the rear 
springs, they, the front springs, being the stronger. 

In the Harris model No. 1 the front spring is very peculiarly 
arranged with reference to the Wolt, so that in setting the lock the 
bolt must be pushed back farther than is necessary to make it clear 
the jamb of the door, in order to bring the front spring against its 
holding pin and thereby greatly increase its strength, so as to be 
greater than that of the rear spring. The consequence is that when 
the front spring is tripped by the trigger it acts to drive the bolt 
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forward until this spring leaves the holding pin, because until the 
bolt reaches this point the effect of the holding pin is to make the 
tension of the front spring much greater than that of the rear spring. 
After the front spring leaves its holding pin its tension ts less than 
that of the rear spring (and has to be, in order that the rear spring 
may retract the bolt), and consequently the momentum imparted to 
the bolt in the first part of its movement has to be relied upon to 
carry the bolt forward to the locked position in the jamb of the door, 
which is a very different construction from anything to be gathered 
from the Harris description. 
680 Cross-int. 19. Point out to me any passage in the Harris 
description which requires the spring I to hold the bolt E in 
the locked position. 

Ans. There is no passage which expressly requires it, but it 1s as 
evident as anything in this imperfect description that the spring I 
is intended to bear against the shoulder J when the bolt is forward ; 
und as there is apparently nothing tending to draw back the bolt 
until the time of unlocking, the spring O being stronger than the 
spring I, there is no force tending to draw back the bolt. ‘Thedraw; 
ing implies this by the fact that there is a small space between what 
he calls pawl M and the shoulder of the notch N, which seems to 
show that the bolt E tends to remain in that position. 

Cross-int. 20. Judging from the drawing, then, you say that the 
bolt E remains in the locked position withont anything whatever to 
hold it there, because the spring | certainly does not hold it there, 
as shown In the drawing? 

Ans. The spring I, as shown in the drawing, is not represented 
as having been tripped, and consequently the drawing does not 
represent the spring | in the true position it would occupy with the 
bolt thrown forward. When the bolt is forward the spring I would 
of course be forward too. 

Cross-int. 21. And it is your interpretation of the description and 
the drawing that the spring I holds the bolt in its locked position, 
so that pawl M does not engage with the shoulder of the notch N, 
and dees not perform any office whatever in the lock or the apparatus 
and description ” 

Ans. The only point about which the specicification leaves no 
doubt seems to be that the spring O is necessarily stronger than the 
spring |. That being the case, the spring I only can act alone when 
the bolt is shot forward, and consequently the spring I is the only 
spring acting upon the bolt until the time of unlocking, so that what 
he calls the pawl M does not serve to hold the bolt in its locked 
position against any retracting spring. Itis impossible to tell from 
the description what function the lever pawl M was intended to per- 
form. 

Cross-int. 22. The pawl M is a perfectly useless appendage to the 

lock, if your interpretation is correct, is it not ? 
681 Ans. It might act-asa dog to prevent the bolt E from 
being forced back in some manner, but there is nothing in 
the specification to indicate that it was so intended, and there is no 
way indicated or employed of causing this dog to drop into the 
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notch when the bolt is thrown forward. Certainly it could never 
have been intended by any mechanic to have the pawl M made to 
drop into the notch by any such unreliable means as kicking it in 
place by the advancing bolt, as it is made to do in both of the 
Harris models. Such a means is never used in any mechanical ap- 
pliance, and would not be safe. 

Cross-int. 23. Is the pawl M intended to hold the bolt E in the 
locked position or not? Please answer, yes or no. 

Ans. It is impossible to tell from the specification. Apparently 
the only function that it can perform, if the other statements in the 
specification are true, is to prevent the bolt E from being forced 
backward by any means from the exterior of the safe, in which case 
it would simply act as a dog. The specification certainly leaves no 
doubt that the pawl M does not serve to hold the bolt locked 
against any spring tension. 

Cross-int. 24. What is the object of spring O? 

Ans. Apparently it is to draw back the bolt against the tension 
of spring I. 

Cross-int. 25. In Fig 1 of the drawings is the spring O shown in 
its tense position or relaxed ? 

Ans. I should gather that it was was shown in its tense position. 

Cross-int. 26. If the spring I were shown in the position that it 
would occupy when tripped and the bolt was thrown it would be in 
a position much less tense than the one it oecupies when engaged 
with the notch of the lever G, would it not? 

Ans. It would; but it would still be bearing against its holding 
pin, because as springs are here mounted—that is to say, when they 
are simply fixed toa stud, as shown in the Harris drawing, it is 
necessary to have them bear against the holding pin in order to 
prevent the stud from twisting. | 

Cross-int. 27. After the spring I has performed its function of 

throwing the bolt forward it is necessarily in a_positign 
682 where its strength is lessened and the spring O is in a posi- 

tion where its strength is necessarily increased; am I not 
correct ¢ 

Ans. Yes; but the strength of the springs do not vary materially 
from one position to another—that is, materially in respect to the 
work they have to perform—and in such a case as this, in fact in 
every case, the tension of the springs is supposed to be uniform 
through their full movement. It is extremely rare in any apparatus 
to depend upon the varying strength of a spring to cause a device to 
operate. It is entirely out of the question that any such arrange- 
ment of springs alternately opposing each other, as there is in the 
Harris model No. 1, was ever intended in the Harris description, 
and if it were it would be entirely too unreliable a device to employ 
for locking or unlocking safes. 

Cross-int. 28. If the spring O overcomes the spring I enough so 
as to retract the bolt E and enable a person to open the door, as it 
does in Harris model No.1, it accomplishes all that the specification 
and the object of the Harris device requires, does it not? 

Ans. Yes; but it has got to do it to a reasonable certainty with- 
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out any perceivable chance of failure, because if either spring fails 

to operate the safe will either never become locked by the time 
movement and the cashier will not know it or it will never become 
unlocked by the time movement, in which case the safe cannot be 
opened. 

Cross-int. 29. Is not the danger you speak of common to all lock- 
ing devices which depend for their operation upon the action of 
springs * 

Ans. Not at all—that is to say, there is a very great difference 
between the degrees of reli: ability. With the springs arranged as 
in Harris model No. 1 it is the momentum of the bolt alone that Is 
relied on to shoot the bolt into the jamb of the door and put the 
rear spring under sufficient tension to retract the bolt at the time 
of unlocking ; consequently the rear spring O has got to be com- 
paratively weak. It therefore cannot be sufficiently trusted to do 
the work of unlocking. In this lock the bolt is not forced positively 
into the jamb of the door by the continuing tension of the front 
spring I, because when the bolt is entering the jamb of the door 

the tension of the spring I is of necessity less than the ten- 
683 sion of the rear spring O in order that the rear spring O may 

overcome the front spring in withdrawing the bolt from the 
jamb. For both locking and unlocking the momentum imparted 
to the bolt by the spring I before it leaves its hol ling pin and enters 
the jamb of the door is relied upon. Ina lock, howev er, where the 
springs are put under the full tension which they normally exert 
when the lock is set they may be made of any desired strength, and 
will operate reliably. 


Direct examination resumed: 


Int. 30. You have stated, I believe, that there are no specific di- 
rections about the depth of the notch J in the bolt. Is there or not 
a suggestion in the specification that the shoulder of the notch must 
be of such height at least as to always engage with the spring I 
when the bolt is shoved back ? 

Ans. It is clearly implied by the language of the specification : 
“To arrange or adjust the above-described lock foraction * * * 
or the bolt E back so that the spring I will catch on the trigger 

’ thus indicating that it is not necessary to take hold of the spring 
i itself in hooking it to the trigger, in which case the spring I must, 
of course, be resting against the shoulder when the bolt is about to 
be pushed back. 

Int. 31. Please look at the drawi ing and state whether if the spring 
I could take the position it occupies in the drawing-—that is, being 
locked upon the trigger G, necessitating a cutting away of the under 
edge of the spring l—it would engage with the bolt during a sufficient 
portion of its movement when throwing the bolt forward to reliably 
perform that act. 

Ans. Apparently not, with the notch of the depth shown and the 
spring in the position shown, because the edge of the spring over- 
hanging the bolt would be about even with the upper edge of the 
shoulder J, and it would follow the shoulder for only a short distance 
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before slipping over the edge of the shoulder and releasing itself from 
the bolt. 

Int. 32. Why do you suppose the spring I is represented as it is— 
the bolt being shown in its locked position ? 

Ans. It would be difficult to say. Perhaps it was thought 
684 preferable for some reason to represent the spring I hooked 
to the trigger, though it does not agree with the indicated 
positions of the other parts. The dimensions of the parts in the 
drawings are half of them wrong. . The two figures do not agree. 
Fig. 1 does not agree with Fig. 2 in many respects, the spring O, 
for instance, not being represented at all in Fig. 2, the connecting 
pin of pawl M being of impos: .' le length—that is, so long that the 
rocking pawl would bind and vot turn on its pivot, ete. ‘The spring 
O,as shown in Fig. 1, would tend to draw the pawl M out of its 
notch as well as to release itself from the pintle, if it be hooked over 
the pintle, as I have no doubt it was intended to do; consequently 
the pawl M could never seat itself in the notch, and would not re- 
main there if it did. 

Int. 33. Regarding the spring I, as shown upon the drawing and 
described in the specification, would you or would you not suppose 
that it was cut away on its under surface, as shown in Respondents’ 
Exhibit Harris Model No. 2? 

Ans. As I have already stated I should think it more probable 
that the spring I were not intended to be cut away as in those 
models. 

Int. 34. You have stated that kicking pawls into position is a 
method of seating a pawl not used in mechanical appliances. 
Why? 


(Objected to as wholly irrelevant and immaterial.) 


Ans. It is perfectly unreliable because the pawl is very likely to 
rebound from its notch immediately, before the moving rack which 
it holds bears upon it. 

Int. 35. A portion of your cross-examination was devoted to the 
points of gradually diminishing the tension of the two springs in 
question, and of the fact that the bolt las to be pushed back in set- 
ting further than its resting point, after being retracted by the back 
spring O. Do you find anything directly or indirectly suggesting 
all this in the Harris specification ? 

Ans. I do not find anything directing or implying such a con- 
struction in the least. : 

Int. 36. Please look at the drawing, Fig. 1, of Harris’ rejected 
application and state whether you do not there find that which 
leads you to believe that the bolt is not and cannot be set back be- 

yond the case of the lock, as it must be in Respondents’ 
685-687 Model No.1 for setting I. I refer particularly to the di- 

mensions of the bolt and the piu P, and the guide at the 
rear end of the bolt. 

Ans. The position of the guide which supports the rear end of 
the bolt, as shown in the drawing, is such that the spring O, whether 
it be assumed that the pin P is shown identical with the pintle or 
06—261 
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is placed behind the spring, would fetch up against the guide before 
the bolt E had been pushed beyond the point necessary just to with- 
draw it from the jamb of the door. 

Int. 37. This, then, is another difference, is it not, between the 
Respondents’ Exhibit Harris Model No. 1 and the Harris neglected 
application ? 

Ans. It is. 

Int.38. In your opinion, should these points—I mean the capacity 
to shove the bolt back farther than its resting point when retracted 
when setting and the dimension of spring power and increase of 
spring power in the opposing spring—have been stated in the speci- 
fication, since, as you have stated, such use of springs is unusual in 
mechanical structures ? 

Ans. Undoubtedly they should, and it would have required a very 
fuli and clear description, as well as drawing, to instruct even the 
best mechanic how to arrange the springs in such a way. 

CHARLES G. CURTIS. 


Attest: JOHN H. iVES, Special Examiner. 
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Improvement in Time Locks. 


Specification forming part of Letters Patent No. 146,832, dated Jan- 
uary 27, 1874; Reissue No. 7104, dated May 9,1876; Reissue No. 
8035, dated January 8,1878; Reissue No. 8550, dated January 21, 
1870; application filed October 14, 1878. 


To all whom it may concern: 

Be it known that I, Samuel A. Little, of Shelburne, in the county 
of Franklin and State of Massachusetts, have invented certain new 
and useful improvements in chronometrie locks; and I do hereby 
declare that the following is a full, clear, and exact description 
thereof, that will enable others skilled in the art to which it apper- 
tains to make and use the same, reference being had to the accom- 
panying drawings, and to the letters of refereuce marked thereon, 
which form a part of this specification. 


(Here follow diagrams marked pp. 688, 690, 692, & 694.) 


The object of my invention is to construct a time-lock which shall 
dog and release the multiple bolt-work of a safe or vault at certain 
predetermined times, both the dogging and releasing being caused 
by the operation of the time mechanism. By this means the time 
when the lock will dog the bolt-work depends entirely on the ad- 
justment of the internal mechanism of the lock, hereinafter de- 
scribed. 
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I provide adjustable devices, so that the periods when the lock 
shall be locked and unlocked may be varied at will; and I also pro- 
vide a device whereby, at certain intervals—say on every seventh 
day—the lock will remain locked during the time when ordinarily 
it would be unlocked. 

It will thus be seen that I have constructed a lock which will, of 
itself, dog and release bolt-work at a regular hour each day, except 
on certain predetermined days—Sundays, for example—when it will 
remain in the locked position all day. My lock, when once ad- 
justed, is therefore absolutely automatic, requiring no attention 
except winding, and it is, so far as 1 am aware, the first time-lock 
which locks at a time determined by the time mechanism, while at 
the same time the hours for locking and unlocking can be changed 
without altering the construction of the lock. 

To diminish the chances of accident from the stoppage of the 
time mechanism, | provide two independent movements, both of 
which assist in rotating the dial to actuate the lock; but should 
one stop the other will continue to rotate the dial. 

The particular construction of my lock is, that the two time- 
movements rotate a graduated dial so arranged that its motion oscil- 
lates, at certain regular determinable intervals, a pivoted bent lever, 
which in turn, in one instance, for automatic locking, lifts the free 
part of, and thus oscillates on its stationary pivot, a metallic dog or 
obstruction, so as to cause it to rest in the way and prevent the re- 
traction of the sliding bolt-work ; and in the other instance, for auto- 
matic unlocking, it withdraws its support from under and permits 
the dog to oscillate by gravity, so as to clear the way for the retrac- 
tion of the bolt-work. 

The adjustability of my lock for locking and unlocking I obtain 
by means of my dial, which is so arranged that-what I may call its 
“bolt or dog actuating points” can readily be changed from one 
position to another, so that they will actuate the dogging mechan- 
ism at any desired hours for locking or unlocking; and it is to be 
noted that in all continuously-running dials the adjustability for 
unlocking or locking preferably will be obtained in substantially 
the same way—i. e., by varying the position of the dog-actuating 
points—because the dial itself should always be running on correct 
time. 

I cause the lock to remain locked on Sundays or other desired 
days by means of a supplemental cam, which temporarily assumes 
one of the functions of my dial, and by which I can at any desired 
time cause the lock to remain locked during a greater period than 
twenty-four hours. 

Referring now to the drawings in aid of a description of my lock 
in detail, figure 1 is a front view of my improved time lock attached 
to the inside of a safe, adjacent to the hinge part of the safe door; 
ig. 2, a view of the same, partly in.elevation and partly in section, 
on the line 22 of Fig. 1; Fig. 3,a horizontal transverse section 
thereof on the line 3 3 of Fig. 1, with the upper time movements 
removed, showing a plan of the locking mechanism proper; Fig. 4, 
a horizontal transverse section through the center of the locking 
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dials; Fig. 5, a perspective view of the interior of a safe, showing 

the door bolts locked forward by the lever-dog; Fig. 6, a perspec- 
tive view of the graduated dial (marked C in Fig. 1); Fig. 

696 7, a similar view of wheel B in Fig. 1; Fig. 8, a similar view 
of a seventh-day wheel (marked A in Fig. 1). 

D and E designate two time-movements fastened to the inside, F, 
of a safe, adjacent to the hinged part of the safe-door G. These 
time-movements, through the wheels and ratchets K and L, propel 
the wheels H and I in the direction of the arrows thereon. These 
wheels H and I rotate once in twelve hours, and are both 
geared to the common wheel M, which has twice as many teeth as 
either of them, and they propel it in the direction of the arrow 
thereon, so that while wheels H and I are rotated once in twelve 
hours, wheel M is rotated only once a day. 

It will be seen that both time-movements work together in turn- 
ing the wheel M, and thereby operate the lock ; but if either acci- 
dentally stops, the wheel H or I of the other will alone continue to 
rotate the wheel M and operate the lock, because each ratchet will 
allow free motion to either wheel I or H in the absence of its normal 
impelling force. 

The toothed wheel N, forming part of the wheel M, is geared into 
and drives the toothed wheel O. The toothed wheel P, forming part 
of the wheel O, is geared into and drives the seventh-day wheel A, 
which turns loosely on the hub a of the wheel M. This wheel A 
has twice as many teeth as wheel P, and wheel O has three and a 
half times as many teeth as wheel N. Therefore, while wheel M 
revolves once in a day, it only causes wheel A to revolve once in 
seven days. ‘The wheel C, which is graduated for the hours of the 
day, is fastened rigidly upon the hub a by means of the projection 
b and rotates with it. Loose on the same hub is the wheel B, which 
nay be fastened by friction to the wheel C in different positions by 
the thumb-screw Q, that is attached to, or forms part of, the wheel 
B, and passes through the slot ¢ of the wheel C. 

Ppp pp designate pivots, on which the several wheels revolve. 
The wheel b is cut away on its periphery, leaving the depression d 
and the cam projection e, and the periphery of the wheel C is simi- 
larly cut away, leaving the depression f and the cam projection g, of 
the same form and size as the depression and projection of the wheel 
B. When these two wheels are fastened together by the thumb- 
screw Q side by side they form one wheel or dial having a depres- 
sion, h, which may be enlarged or diminished by rotating the wheel 
Bb by means of the thumb-screw, and then setting it, and also hav- 
ing a cam or projection, 7, which may be enlarged or diminished in 
the same manner. Pivoted near its middle to the lock-case is the 
bent lever R, one arm of which earries the friction-roller 8, and is 
lifted by the cam 7, revolving under ‘he roller at the cam’s inclined 
plane 4, and at the same time the other arm, T, of said lever lifts 
the dog V, pivoted at/, up behind the door bolts W W W W into the 
position shown in Fig. 5, thereby locking the bolts forward behind 
the jamb of the safe, so that the door cannot be opened. In due 
time, when the cam 7 is rotated entirely from under the roller 5, the 
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latter will drop into the depression h at the inclined plane m, which 
allows the dog V to fall from behind the safe-bolts, when they may 
be retracted and the safe opened. 

It will be noted that the dog always tends to turn on its pivot 
automatically by gravity, so as to present a free space for the retrac- 
tion of the bolt-work, and it is held up only for predetermined 
periods, to be measured by the time mechanism, by the bent lever. 

The seventh-day wheel A has on its periphery a cam projection, 
n, Which rotates once while the depression / rotates seven times, as 
described, and it is so arranged relatively to the depression h that on 
every seventh revolution thereof it is brought under the roller S 
and holds up the lever R, while the depression 4 passes under it, so 
that every seventh day this projection x prevents the safe from being 
unlocked. 

From the foregoing description the mode of operation will be 
obvious. 

The time-movements should be set to correct time by bringing 

the hour-inark on the dial C under the roller S, which is readily 
done by turning the dial, as the wheels A, B, C, and M turn freely 
in the direction of the arrow on wheel C, because the ratchets be- 
hind wheels H and I do not interfere with motion in that direction, 
but take up, and, through the force of the time-movements, proeeed 
with, whatever advance of said wheels may be made. The lock 
should then be set to lock up at any given hour by loosening the 
thumb-secrew Q, and turning the inclined plane & of the wheel B to 
the mark of the required hour, and then fastening the wheels B and 
C together by setting the thumb-screw Q. The dial will then indi- 
cate the time of locking and unlocking, and the operation of the time- 
movements will cause the oscillation of the dog into position to ob- 
struct the retraction of the bolt-work in a little time, or at whatever 
time may have been decided upon, and it will. be held there until 
the time arrives for unlocking, when the continued operation of the 
time-movements will withdraw its support, and it will fall out of the 
way. . 
If it is desired to have the safe opened any given amount of time 
earlier than the set time—say 9 o’clock—the wheel C must be 
turned, as described, until the time indicated under the roller shall 
be that amount fast of the correct time, the closing-mark being 
altered, if desired, to suit the case. If it is desired to open later, the 
clocks must be stopped until they are slow of the time as much as 
it is desired the lock shall open later than the set time, correcting 
the closing-mark, if desired. 

If the wheels A, B, C, and M are turned, as described, until the 

cam part nof the wheel A shall be in a position to come under 
697 the roller S and keep the lock from opening on Sunday, it 

will continue to do so on Sunday each week if the time- 
movements run on unchanged. Thus the necessity for setting the 
mechanism on every Saturday so that it shall keep the safe locked 
over Sunday is obviated, which is a great convenience to bankers, 
and is, furthermore, a security against neglect to set the mechanism 
weekly, which might sometimes occur. In case it shall be desired 


446 YALE L. M. CO. ET AL. VS. BERKSHIRE N. B. ET AL. AND 


that the lock shall not open for a holiday or other day, the said 
wheels may be rotated until the cam projection n is in position to 
come under the roller S and hold up the lever R on such day. 

The lock is affixed to the side F of the safe, as described, to avoid 
derangement or stoppage of the time-movements by concussion on 
the door; but it is obvious that it may be affixed to the door with- 
out modifying its construction, if desired, that being merely a change 
of location. 

It is evident that the dog V and the lever R may be one and the 
same piece. The object of making them in two parts is to save the 
weight of the part V, which depends upon the pivot / from adding 
to the labor of the time-movements, and also to make the dog or 
obstruction entirely distinct from the time mechanism. 

I am aware of the patent granted to Williams and Cummings, 
No. 17245, and dated May 5, 1857, and do not claim anything shown 
therein, but intend to limit my claims to comprehend only the im- 
provements I have made over the peculiar combinations shown in 
that patent, whereby I reduce the number, modify the construction, 
change the relative position and mode of operation of the parts, and 
simplify my mechanical organization, as will fully appear by com- 
parison. 

What I claim as my invention is— 

1. The combination of independent multiple bolt-work with the 
time mechanism and locking or dogging mechanism of a time-lock, 
automatically both dogging and releasing the bolt-work at prede- 
termined times, substantially as described. 

2. The combination, in a time-lock, of a continuously-revolving 
adjustable device for determining the time of operation of the un- 
locking mechanism, a pivotéd arm or lever actuated by said device, 
and a dog or obstruction movable directly by said pivotal arm at 
regularly-recurring periods, to permit the retraction of the bolt- 
work, substantially as described. 

3. In a time-lock, the combination of time mechanism, a revolv- 
ing dial actuated thereby, a dog and suitable connecting mechanism, 
whereby the continuous revolution of the dial causes the dog to 
move into the locked and unlocked positions alternately, substan- 
tially as described. 

4. In a time-lock, the combination of a continuously-rotating dial 
and mechanism which causes the lock to lock and unlock automati- 
cally, substantially as desertbed. 

5. In a time-lock, a continuously-rotating dial provided with an 
adjustable device for automatically determining the time of locking, 
substantially as described. 

6. Ina time-lock, the combination, substantially as above set forth, 
of the time-movements and an adjustable device for automatically 
determining the time of locking. 

7. Ina time-lock, the combination, substantially as above set forth, 
of the time-movements and two adjustable devices, one for deter- 
mining the time of locking, and the other of unlocking. 

S. In a time-lock, the combination, with the time mechanism and 
the locking or dogging mechanism, of an adjustable device which, 
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through the continuous operation of the time mechanism, will peri- 
odically, or at required times, cause the lock to remain locked dur- 
ing a greater period than twenty-four hours, substantially as de- 
scribed. 

9 In a continuously-running automatic time-lock, the combina- 
tion, with the time mechanism and the locking or dogging mech- 
anism, of an independent device adapted to be set to prevent, at any 
desired time, the unlocking of the lock for a greater period than 
twenty-four hours, substantially as described. 

10. The combination, substantially as above set forth, of the ad- 
justable mechanism for continuously locking aud uslocking daily 
the time-movements, and a device for preventing unlocking during | 
a greater period than twenty-four hours. 

11. In a time-lock provided with two independent time-move- 
ments and an interlocking device common to both, the combination, 
with each of said movements, of a ratchet and pawl interposed 
between the last or driving arbor of each movement and the said 
common unlocking device, whereby the said device may be driven 
by either or both of the movements, and the stoppage of one move- 
ment will not necessarily cause the stoppage’ of the other, substan- 
tially as described. 

12. The combination, with the time-movements, of the wheels H 
I, the ratchets K L,and the common wheel M, arranged substantially 
as described, for the purpose set forth. 

13. In combination with the dial, the seventh-day cam-wheel A, 
adjustable, as described, to preven tthe falling of the bent lever R 
and dog V, either periodically or at required times, as described. 

14. The combination, in a time-lock, of time mechanism, a revolv- 
ing graduated dial actuated thereby, a bent lever oscillated by the 
revolution of the dial on an immovable pivot, and a dog or obstruc- 
tion, also oscillated on an immovable pivot, the lever and dog being 
so arranged that when one arm of the lever is pushed aside at a 
predetermined time by the revolution of the dial, the other arm 
withdraws its — from under and permits the dog to turn by 
gravity, thereby leaving a free space for the retraction of the bolt- 
work, substantially as described. 

15. The combination of multiple sliding bolt-work, a 

698 & 699 dog or obstruction oscillated on an immovable pivot, 

and tending, by gravity, to turn so as not to dog the bolt- 

work, a bent lever, oscillated also on an immovable pivot, for hold- 

ing the dog in position against gravity, to dog the bolt-work, a 

revolving graduated dial, which, by its revolution at a predeter- 

mined time, oscillates the bent lever, and time mechanism that ac- 
tuates the dial, substantially as described. 

16. The combination, substantially as before set forth, by means 
of suitable connecting mechanism, of the following,elements, adapted, 
as combined, so to secure the door of a safe or vault, and to au- 
tomatically release the same at a predetermined time, viz: first, 
the multiple sliding bolt-work ; second, the oscillating stop or dog, 
adapted to prevent the retraction of the bolt-work, and to be turned 
on its pivot to release the bolt-work at a time determined by the 
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clock-work ; third, the vibrating lever for holding the stop or dog 
in position to prevent the retraction of the bolt-work ; and, fourth, 
the clock-work for determining the time when said lever shall be 
moved to permit the stop or dog to release the bolt-work. 

17. In a chronometric locking mechanism, the combination, sub- 
stantially as before set forth, of the following elements, adapted, as 
combined, to guard or dog the bolt-work of a safe or vault door, and 
to automatically release the same at a predetermined time, viz: 
first, the oscillating step or dog, adapted to prevent the retraction of 
the bolt-work, and to be turned on its pivot to release the bolt-work 
at a time determined by the clock-work; second, the vibrating lever 
for holding the dog in position to prevent the retraction of the bolt- 
work; third, the clock-work for determining the time when said 
lever shall be moved to permit the dog to fall to release the bolt- 
work; aud, fourth, the graduated wheel or dial, rotated by the clock- 
work, and adapted to operate said lever, and to be set for varying 
and controlling the time when said lever shall be moved to permit 
the dog to release the bolt-work. 

In testimony that I claim the foregoing I have hereunto set my 
hand this 4th day of June, 1878. 

SAMUEL A. LITTLE. 

Witnesses: 

A. kK. HAWKS. 
J. B. BARDWELL. 
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JAMES SARGENT, of Rochester, New York. 


Improvement in Combined Time- Lock, Combination-Lock, and Bolt- Work 
for Safes. 


Specification forming part of Letters Patent No. 195,539, dated Sep- 
tember 25, 1877; Reissue No. 7947, dated November 13, 1877; 
application filed October 8, 1877. 


To all whom it may concern: 


Be it known that I, James Sargent, of the city of Rochester, in the 
county of Monroe and State of New York, have invented a certain 
new and useful improvement in combined time-locks, combination- 
locks, and bolt-work for safe and vault doors; and I do hereby de- 
clare that the following is a full, clear, and exact description of the 
construction and operation of the same, reference being had to the 
accompanying drawings, in which— | 


(Here follow diagrams marked pp. 700 & 702.) 
igure 1 illustrates : tion of asafe or vault door havi re 
“igure 1 illustrates a portion of a safe or vault door having thereon 


a time-lock and a combination-lock, both of said locks being repre- 
sented in a locked condition, with the bolt-work projected and 
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locked. Fig. 2 illustrates one form of lock-bolt’‘or obstruction for 
use in a time-lock. Fig.3 illustrates an inside view of said lock-bolt 
or obstruction. Fig. 4 represents detached views of the pallet and 
escape-wheel, and a portion of one of the revolving dials. Fig. Sillus- 
trates another form of lock-bolt or obstruction for use in connection 
with the time-lock for admitting of locking or unlocking of the bolt- 
work. 

My invention consists, first, in the combination with a time-lock 
and a combination or key iock, both constructed to be applied on a 
safe, vault, or other door, so as to rest against or connect with the 
bolt-work on said door, and provided with a device whereby the 
bult-work may be retained in the unlocked position for shutting 
the door, and be automatically locked by the lock-bolt or obstruc- 
tion of the time-lock or obstruction of the time-lock, and mechan- 
ically by the combination or key lock, the whole so arranged that 
the bolt-work cannot be withdrawn when locked till both locks have 
been unlocked; second, in the combination of a time-lock and a 
combination or key lock, both constructed to be applied on a safe, 
vault, or other door, so as to rest against the bolt-work, each of said 
locks being provided with a lock-bolt or obstruction, that of the com- 
bination-lock or key-lock being of the usual construction, while that 
of the time-lock has an opening or offset, which is automatically 
brought into and out of coincidence with the tongue of the bolt- 
work, whereby the bolt-work may be retained in the unlocked po- 
sition for shutting the door, and prevented from being retracted 
when locked, until both locks have been unlocked; third, in the 
combination, with the bolt-work of a safe or vault door, of a combi- 
nation-lock, controllable mechanically from the exterior of said door 
with a time-lock, controllable automatically for unlocking by the 
operation of its time mechanism, both of said ‘locks arranged to 
control the locking and unlocking of the bolt-work,so that said safe 
or vault door cannot be opened when locked until both of said locks 
have been unlocked or released their dogging action to enable the 
door to be opened, substantially as hereinafter described. 

The construction and arrangement of the time-lock will be more 
fully hereinafter described ; but it is evident that any form or con- 
struction of a time-lock may be used as a part constituting one ele- 
ment of the combination called for in my claims. 

Combination or key locks have heretofore been used by bankers 
and others for the purpose of preventiug the unlocking of the boit- 
work of a safe or vault door; but as such locks are “ set on” com- 
binations, or operated by means of keys, burglars can force the hold- 
ers of the “combination” or key to unlock the combination lock 
or locks, and thus admit of the bolt-work being retracted and the 
door thrown open. Therefore such locks are not a safeguard against 
robbery. 

Clock-locks have also been used upon safe or vault doors for the 
purpose of opening the door at a predetermined hour, thus placing 
it beyond the power of any person, until the arrival of the appointed 
time, to open the door; but as far as I am aware such clock-locks 
have either been used singly on a safe-door, so that, when said lock 
07-—261 
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released the bolt-work or other fastening of the said door, it was un- 
locked, and the dvor could be opened by any one, or, in another 
instance, when a time-movement had been combined with a combi- 
nation-lock in such a manner that the two really constituted but a 
single lock, the time mechanism constructed and provided with a 
lever to engage with the fence or dog of the combination-lock, so 
that the entire mechanism of the time-movement and combination- 
lock really constitute but a single lock, as aforesaid, the result being 
that, if violence be applied to such a lock through the dial- 
704 spindle or otherwise, the efficiency of the time-movement will 
be destroyed. 

Referring to the drawings, the letter A designates a combination 
or key lock, and Bthe time-lock. These locks are illustrated as 
being upon a portion of a safe or vault door, with the bolt-work pro- 
jected and locked, the lock-bolts or obstructions being in a locked 
position. The lock-bolts or obstructions C D are, in the present 
example, shown as being constructed each with a notch or recess, 
so that, when said notches or recesses are brought in line with the 
tongue-pieces or studs a a’, arranged upon the carrying-bar E of the 
bolt-work, they (the said tongue-pieces or studs) cay, by a movement 
of the bolt-work, be made to enter said notches or recesses, and thus 
the bolt-work can be retracted and the safe or vault door thrown 
open. When the bolt-work is projected or cast so as to lock the safe 
or vault door, the lock-bolts or obstructions can be brought into a 
locked position, the lock-bolt or obstruction of the combination-lock 
being placed in a locked position by mechanically operating the 
dial-spindle, which controls the movements of the tumblers and 
other portions of the lock, while the lock-bolt or obstruction of the 
time-lock will automatically bring itself into a locked position after 
the door is closed, whereby the door of the safe or vault will be 
locked and guarded by two locks, one of which is operated from the 
exterior mechanically, while the other operates on the interior auto- 
matically, there being no hole through the door whereby it, might 
be operated upon by any mechanical means. 

The combination-lock and the time-lock are separate from each 
other in performing their office or function with respect to the bolt- 
work on the safe or vault door, and each of said locks should be 
complete in itself, and so constructed that they may be placed at any 
position on a safe or vault door. 

The combination or key lock shuuld be located in line with the 
dial-spindle or key which operates it, but the time-lock may be lo- 
vated anywhere on the safe or vault door where sufficient space ts 
present for it, and the tongue-pieces or studs on the carrying-bar of 
the bolt-work may be of any required length, bent or otherwise ar- 
ranged so as to connect with or rest against the lock-bolts or ob- 
structions, when the latter is moved to the proper position for ob- 
structing or dogging the bolt-work, and prevent its retraction or 
unlocking, thus retaining the door in a locked position until both 
locks have been unlocked. 

When it is desired to lock or fasten the bolt-work of the safe or 
vault door by means of a combination-lock and a time-lock, some 
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mechanical arrangement or device should be employed to enable 
the lock-bolt or obstruction of the time-lock to be set or adjusted 
while the safe-door is open and the bolt-work in a retracted or un- 
locked position, so that the door can be closed to admit of the bolt- 
work being projected or cast. The lock-bolt or obstruction will, as 
hereinafter set forth, present its lock-bolt or obstruction automatic- 
ally, thus securing the door in a locked position until the arrival of 
the time determined by the time mechanism or register, at which 
time the lock-bolt or obstruction will, be automatically moved and 
brought into a position for admitting of the releasingand unlocking 
of the bolt-work, so that said door can be opened. 

To accomplish such mechanical arrangement or device in the 
time-lock, a lock-bolt or obstruction is employed in the time-lock 
itself, or by means of an adjustable tongue-piece or stud connected 
with the carrying-bar of the bolt-work—such, for instance, as those 
illustrated in Figs. 1, 2,3,5 of the accompanying sheets of drawings. 

The lock-bolt or obstruction D, illustrated in Figs. 1, 2, and 3, is 
one of the devices that should be employed to enable the time-lock 
to be set while the bolt-work remains in a retracted or unlocked po- 
sition, so that the bolt-work will remain in such retracted position 
without interfering with the time-lock, the combination-lock, of 
course, during such interval, being in an unlocked position, and 
through such mediums the bolt-work when projected for closing the 
door will be held in a locked position by the automatic movement 
of the lock-bolt or obstruction of the time-lock, and by the lock-bolt 
of the combination-lock, which is brought into a locked position by 
the mechanical operation of the dial-spindle. 

The lock-bolt or obstruction of the time-lock is constructed in two 
parts, D' D® adapted to turn independently of the other on the same 
bearing ¢«. The inner part, D®, has a notch or recess, d, into which 
the tongue-piece or stud on the carrying-bar enters when the bolt- 
work is retracted, so as to open the safe or vault door if the combi- 
nation-lock be unlocked. The said inner part D® is connected 
to the outer part D' by a spring, f, resting in a cavity or recess in 
the side of the outer part. The outer part D' is also connected b 
a spring, g, with the bearing ¢. ‘The spring g being connected wit 
the outer part D', and with its bearing ¢, causes the outer part D! 
to be moved or turned on its axis, so that the notch, recess, or offset 
d of the inner part D® is brought into a position to allow the tongue 
or stud a’ of the carrying-bar to enter it, and thus the bolt-work can 
be retracted, and when so retracted the outer part D! is tarned or 
moved, and made to connect and engage with the portion of a yoke, 
while the inner part D® remains stationary, being prevented from 
moving or turning on its axis by the tongue-piece or stud on the 
carrying-bar resting in the notch or recess of the part D* of the lock- 
bolt or obstruction. ; 

The parts constituting the lock-bolt or obstruction, and forming a 

part of the time-lock, being thus constructed, arranged, and 
705 adjusted, the time mechanism having been previously wound, 
and the dials set for a certain predetermined time, the bolt- 
work is projected or cast, when the lock-bolt or obstruction of said 
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time-locs will automatically be brought inio a locked position, and 
the door of the safe or vault securely guarded by a combination- 
lock, if it be locked, and a time-lock, and the bolt-work be prevented 
from being retracted, or the safe or vault door opened until both 
locks have been unlocked. 

The parts D! D* composing the lock-bolt or obstruction are sup- 
plied with suitable stops, by which their motion or throw is limited, 
so as to bring the notch, recess, or offset of the part D? in proper 
position in its rotation to coincide with the tongue-piece or stud on 
the carrving-bar of the bolt-work. 

In lieu of forming the lock-bolt or obstruction in two parts, as 
above described, it has been found eminently practical and suc- 
cessful to employ a lock-bolt or obstruction made in a single piece, 
orasan integral. Such a lock-bolt or obstruction is shown in Fig. 5 
of the drawing, and, as it will be perceived, it 1s constructed with a 
notch, recess, or offset, to admit of a tongue-piece or stud entering it 
when the bolt-work is retracted for unlocking the safe or vault door, 
and said lock-bolt or obstruction is |'kewise provided with an arm, g’, 
having a pin or stud for connecting or engaging with a yoke in such 
a manner that when said arm and yoke are in connection the lock- 
bolt or obstruction will be placed so as to prevent the retraction of 
the bolt-work, and when said arm and yoke are disconnected through 
the medium of revolving dials, to be hereinafter mentioned, the 
lock-bolt or obstruction will be automatically brought to a position 
for allowing the bolt-work to be retracted, and such automatic 
movement of the lock-bolt or obstruction is due to the action of the 
arm g’ acting as a counterweight. 

When a lock-bolt or obstruction of the character last described is 
employed, some provision must be made for adjusting and setting 
the time-lock or the lock that measures time, prior to closing the 
safe or vault door, and this must be accomplished while the bolt- 
work is in a retracted position; therefore, to enable such to be done, 
there is arranged on the carrying-bar.of the bolt-work a socket or 
bearing, which is provided with a movable tongue-piece and a 
spring-bolt, constructed and arranged in such a manner that when 
the spring-bolt is moved out of contact with the socket or bearing 
of the movable tongue-piece or stud of the carrying-bar, it, together 
with the bolt-work, can be retracted as the socket or bearing on said 
carrying-bar moves or slides along the tongue-piece or stud in a 
longitudinal direction, one end of it bearing upon the lock-bolt or 
obstruction of the time-lock, and in such condition the safe or vault 
door can be closed, and when the bolt-work is projected or cast into 
the jamb of the door, the socket or bearing moves along the tongue- 
piece until the spring-bolt engages with it, when it—the socket or 
beariug—will be automatically locked in place, and the bolt-work, 
performing its office, will securely fasten the safe or vault door, upon 
which the combination-lock is placed, together with the time-lock. 

From the foregoing it will be seen that the lock-bolt or obstruc- 
tion shown in several figures are each stationary except during the 
brief intervals of time when locking or unlocking is being etlected, 

and that each is adapted to be turned on its pivot or bearing for 
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obstructing or dogging the bolt-work for preventing its retraction 
or for releasing the bolt-work at the time appointed, so that it can 
be retracted: and it should be noticed that the lock-bolt or obstruc- 
tion of the time-lock is so located in the time-lock that if pressure 
be exerted upon the lock-bolt or obstruction by force applied to the 
bolt-work, such pressure will not be transmitted to the delicate 
workmanship forming part of the time-lock, for the lock-bolt or 
obstruction, so to speak, is isolated from the time mechanism, in 
order to bring and retain the lock-bolt or obstruction in a position 
to have the same obstruct and prevent the retraction of the bolt- 
work, or to move it to release the bolt-work, whereby the same 
may be retracted. 

There is arranged within the time-lock a yoke, G, which is capable 
of being oscillated or turned on its axis or pivot, said yoke being 
acted on by two rotating dials, H H,in such a manner that said 
voke will be operated by either or both of said dials at the prede- 
termined time for which said revolving dials have been set. 

In the example shown in the time-lock in Fig. 1, the yoke engages 
under a stop, /, preferably a roller, arranged on the lock-bolt or ob- 
struction, and when the latter is brought into a position for obstruet- 
ing the bolt-work, to prevent its retraction until the arrival of the 
predetermined time,4vhile in the example shown in Fig. 5 said 
voke connects or engages with the lock-bolt or obstruction. 

In both examples the yoke retains the lock-bolt or obstruction in 
a position for obstructing and preventing the retraction of the bolt- 
work until the arrival of the predetermined time for which the 
revolving dials carrying pins have been set. 

The arms or members m m of the aforesaid yoke extend over a 
portion of the revolving dials, from which project pins, and when 
either of said pins comes in contact with the arms or members of 
said yoke, which will oceur at the arrival of the time previously 
determined upon when setting the revolving dials, it (the said yoke) 
will be operated or turned on its axis or pivot, and release the lock- 
bolt or obstruction, and leave the same to be brought into a position 
to permit the bolt-work to be retracted, which is accomplished by 
turning the knob or handle connected with the carrying-bar, said 

knob or handle being on the outside of the safe or vault door. 
706 It is preferred to use two independent time mechanisms, 

each connected with and operating one of the revolving dials, 
so that if one of the time mechanisms should accidentally stop the 
other would be sure to operate the yoke, and by its movement 
release the lock-bolt or obstruction, which would automatically 
assume such a position as to present an unobstructed pathway for 
the tongue-piece or stud to move in, and thus the bolt-work could 
be released and be left free to be withdrawn or retracted. 

The revolving dials are cogged—that is, provided with teeth, 
which engage with the arbor O of the mainspring-barrel, either 
directly or by means of the pinion p attached to said arbor, or 
through intermediate gearing—so that the setting of the time mech- 
anism for operating the yoke at any given time will necessarily 
wind up the time mechanism, to the extent, at least, that it will 
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unwind by the arrival of the predetermined time at which the lock- 
bolt or obstruction is to be released for enabling the bolt-work to be 
retracted. 

The revolving dials are indexed or marked with a scale from 
zero (0) upward to 48, or any other number corresponding with the 
longest interval the time-lock is to present its lock-bolt or obstrue- 
tion to obstruct the bolt-work at one time—say, from Saturday night 
to Monday morning. This scale is used in conjunction with a 
pointer or index, e, arranged in the time-lock above the revolv- 
ing dials. 

In setting the time-lock the revolving dials are turned or moved 
backward from zero (0) to any number in the scale that will indicate 
the number of hours the safe or vault door is to remain closed or 
locked, and the pins n of the revolving dials must be so adjusted 
with reference to the yoke as to come in contact with the arms or 
members m m of the yoke, so that either or both of the said arms 
or members will act upon the yoke, causing it to move so as to 
release the lock-bolt or obstruction of the time-lock when the zero 
(0) mark arrives at the index or pointer. 

The winding up of the time mechanism and the setting of the 
revolving dials is performed simuitaneously by imparting proper 
motion to the arbor o of the mainspring-barrel. 

The revolving dials are provided with a pin, r, as shown in Fig. 4, 
the same serving as a stop. 

On the pallet s, which engages with the escape-wheel ¢, is a pin, u, 
which projects out through a slot, v, of the stationary time-mechan- 
ism frame, the whole arranged in such a manner that as soon as 
the revolving dial has acted upon the yoke for causing it to release 
the lock-bolt or obstruction, the pin r of the said revolving dial will 
strike the pin u of the pallet, and lock the latter in the escape-wheel, 
thereby stopping the time mechanism, so that there will be no loss 
of power, as it is intended that the time-lock should be wound up 
when first finished, prior ta adjusting in place the revolving dials; 
and, further, by stopping the time mechanism, as above described, 
the revolving dials cannot get out of position with respect to the 
index or pointer. 

sy my invention the time-lock cannot be reset without winding, 
for the pins of the revolving dials, resting in contact with the arms 
or members of the yoke, prevent it from being brought into action 
with the lock-bolt or obstruction until the revolving dials have been 
moved back the number of hours for which it is designed to obstruct 
the bolt-work. ‘Thus the resetting of the time-lock requires rewind- 
ing of the time mechanism as a necessity, and hence no danger of 
it being unlocked accidentally during the period of hours for which 
it 1s set. 

The dial-wheel is turned back to set the time-lock by a key applied 
at the winding-arbor o. | ; 

By the means above described I obviate a great objection to com- 
mon clock-locks, which run on until they run down, thus subjecting 
the lock to the danger of a “lock-out,” caused by neglect of winding. 
By this means the time-lock cannot be set without winding, for 
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the pins» x, resting in contact with the arms of the yoke, it (the yoke) 
‘annot be engaged with the lock-bolt or obstruction until the dial- 
wheels have been moved back to set the lock, as before described. 

By combining an independent time-lock of the character described, 
and a combination or key lock, 1 produce an effect or result which 
cannot be produced by a time-lock alone, or by two or more com- 
bination-locks together. 

The time-lock serves as a safeguard by night, in connection with 
the combination-lock, for holding the bolt-work in a locked con- 
dition; but when the time-lock releases the bolt-work at the ap- 
pointed hour, the bolt-work will remain locked, and the safe or 
vault door closed, until the combination-lock is unlocked by the 
holder of the combination on which said lock is set, when the bolt- 
work can be retracted and the door opened, thus leaving the time- 
lock free from performing any locking action, which leaves the 
combination-lock free for use during the day for locking or unlock- 
ing the safe or vault door—an important desideratum present in 
my Invention. 

If the time-lock present on the safe or vault door is set for hold- 
ing the bolt-work from the time the bank closes in the afternoon to 
release the bolt-work at a certain hour the next morning, it will 
admirably and with certainty perform its office, leaving the com- 
bination-lock to be opened before the bolt-work can be retracted ; 
and should the officer of the bank holding the combination be 
seized during the night, carried to the bank, and forced to open the 
com bination-lock, the time-lock will remain intact, and cannot be 
opened by the burglars or the officer in charge of the combination. 
Such results cannot be accomplished by a time-lock alone, because 

when it releases its bolt-work the safe or vault door is 
707 & 708 absolutely unlocked, and no lock present for use during 

the day; nor by two or more combination-locks to- 
gether, because the holders of the combinations may be taken to 
the bank and forced to open the locks. Neither can tampering with 
the combination-lock affect the time-lock. 

The combination-lock may be punched from its position by burg- 
lars; but then the time-lock, being separate and independent from 
it, cannot be affected or disturbed, because there is no opening 
through the door by which it can be reached. It is therefore supe- 
rior to a lock which has the time-movement combined directly with 
the combination-lock, both forming one lock, in which case any 
violence to the lock-work disarranges the time-movement. 

Another advantage of my invention is the capability of the sepa- 
rate locks being applied on different parts of the safe or vault door, 
with respect to the bolt-work, indifferently. 

The bolt-work on different safe or vault doors is frequently such 
that the time-lock and the combination or key lock cannot be 
applied together; but in such case the time-lock may be attached 
at the most convenient location, as no opening through the door is 
requisite. 

The time-lock can be applied with ease and facility to the doors 
of old safes or vaults having the combination or key lock already 
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thereon, thus securing the advantage of a time-lock and a combina- 
tion or key lock without the necessity of removing the old lock. 

I do not claim, broadly, a time-lock of any peculiar construction ; 
nor do I do claim two or more combination-locks combined with 
the bolt-work of a safe or vault door, as such are old and well 
known. 

What I claim, and desire to secure by letters patents, is— 

1. The combination, with the bolt-work of a safe or vault door, of 
a time-lock and a combination or key-lock, both applied independ- 
ently on a safe, vault, or other door, so as to rest against or connect 
with the bolt-work on said door,and provided with a device whereby 
the bolt-work may be retained in the unlocked position for shutting 
the door, and be automatically locked by the time-lock and me- 
chanically by the combination or key lock when the bolt-work 1s 
vast, the whole so arranged that the bolt-work cannot be withdrawn 
when locked till both locks have been unlocked. 

2. The combination of a time-lock and a combination or key 
lock, both constructed to be applied on a safe, vault, or other door, 
so as to rest against the bolt-work, and provided with a lock-bolt or 
obstruction having an opening or offset, which is automatically 
brought into and out of coincidence with the tongue of the bolt- 
work, whereby the bolt-work may be retained in the unlocked posi- 
tion for shutting the door, and prevented from being retracted 
when locked until both locks have been unlocked. 

3. The combination, with the bolt-work of a safe or vault door, of 
a combination or key lock controllable mechanically from the ex- 
terior of said door, with a time-lock having a lock-bolt or obstruction 
for locking and unlocking controllable from the interior of the 
door, both of said locks being arranged so as to rest against or con- 
nect with the bolt-work, the time-lock being automatically unlocked 
by the operation of the time-movement, both of said locks being 
independent of each other, and arranged to control the locking and 
unlocking of the bolt-work, so that said safe or vault door cannot be 
opened when locked until both of said locks have been unlocked or 
have released their dogging action to enable the door to be opened, 
substantially as described. | 

In testimony that I claim the foregoing I have hereunto set my 
hand in the presence of two witnesses. 

JAMES SARGENT. 

Witnesses : 

JAMES L. NORRIS. 
JAMES M. WRIGHT, Jr. 
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709 Exuipit AssIGNMENTS B anp C. 
(65.) 
DEPARTMENT OF THE INTERIOR. 
[ Vignette. | 
Unitep States Patent OFFICE. 


To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this office of two (2) assig: ments recorded in the volumes as 
stated on the margin of each copy respectively, and that said an- 
nexed copies have been compared by me with the originals, and 
that they are correct transcripts therefrom and of the whole of the 
originals. 

In testimony whereof I, W. H. Doolittle, Acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto 
affixed this eleventh day of June, in the year of our Lord one thou- 
sand eight hundred and seventy-nine, and of the Independence of 
the United States the one hundred and third. 


W. H. DOOLITTLE, 


Acting Commissioner. 


710 Whereas James Sargent and Halbert S. Greenleaf, of 
tochester, New York, copartners in the name 

Liber 22, p. 331. of Sargent & Greenleaf, of the first part, and 

the Yale Lock Manufacturing Company, of 
Stamford, Connecticut, a corporation organized and doing business 
under the laws of Connecticut, of the second part, have this day en- 
tered into articles of agreement in relation to uniting their interests 
in the manufacture and sale of time locks under all letters patent 
owned by either of said parties, for the term of five years, which 
articles of agreement bear even date herewith: | 

Now, therefore, in order to carry into full effect the provisions of 
said articles of agreement, the said James Sargent hereby transfers 
and assigns to his said copartner, Halbert 5. Greenleaf, one undi- 
vided fourth part, and to the said The Yale Lock Manufacturing 
Company one undivided. half part of all his, the said Sargent’s, 
right, title, and interest in and to all letters patent relating to time 
locks owned by him or in his name, and all letters patent relating 
to said subject, original or reissued, which may hereafter be granted 
to him on any applications now pending in the United States Patent 
Office, as enumerated in the schedule below. 

And the said The Yale Lock Manufacturing Company doth 
hereby transfer and assign to the said Sargent & Greenleaf an un- 
divided half part of all its rights, title, and interest in and to all 
letters patent relating to time locks now owned by said company, 
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and all letters patent, original or reissued, relating to said subject 
which may hereafter be granted to said company on any applica- 
tion now pending in the United States Patent Office, as enumerated 
in the schedule below: 

Provided, however, that at the end of five years from this date 
all the right, title, and interest hereby conveyed shall revert to and 
revest in the grantors respectively : 

And provided also that the interests in their respective patents 
hereby assigned each to the other by the parties to this agreement 

shall not include the right to the use of the said patents or 
711 the inventions thereby secured without compensation to the 

said respective assignors, but that the compensation for such 
use to be paid aud the terms and conditions upon which such use 
may be had shall be such as are previded for in the said articles of 
agreement, bearing even date herewith, or as may hereafter be 
mutually agreed upon or settled by arbitration. 

In testimony whereof the said James Sargent and Halbert S. 
Greenleaf have hereunto set their hands and seals, and the said 
Yale Lock Manufacturing Company, by its president thereunto 
duly authorized, this 16th day of October, 1877, at New York city. 

In presence of— 

A list of twenty-one patents added hereto before execution. 

S. J. STORRS, 

I. F. MOUNT. 

JAMES SARGENT. SEAL. | 

HALBERT 8S. GREENLEAF. orem, 

THE YALE LOCK M’F’G CO., [L.s.| 
sy HENRY R. TOWNE, Pt. 


List of Patents Referred to in the Above Instrument Belonging to or 
Controlled by James Sargent. 


Patent of 5S. W. Hollen, dated December 12, 1871. 

4 James Sargent, dated March 238, 1875. 
James Sargent, dated July 6, 1875. 
James Sargent, dated July 20, 1875. 
James Sargent, dated January 16, 1877. 
James Sargent, dated September 25, 1877. 


~] 
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And belonging to or controlled by the Yale Lock Manu- 
facturing Co.: 
C. IF. Atwood, dated July 12, 1870. 
Patent of John Burge, dated February 6, 1872. 


“ S. A. Little, dated January 27, 1874. 

“ John Burge, dated August 3, 1875. 

“ ki. Stockwell, dated September 21, 1875. 

. ki. Stockwell (No. 173,566), dated February 8, 1876. 
” ki. Stockwell (No, 173,367), dated February 8, 1876. 
e kK. Stockwell, dated March 21, 1876. 


9 J. P. Sipp, dated August 7, 1876. 
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Patent of E. Stockwell, dated October 3, 1876. 


' E. Stockwell, dated January 2, 1877. 

. H. R. Towne, dated August 14, 1877. 

' Towne & Stockwell, dated August 14, 1877. 
' John Burge, dated August 21, 1877. 

9 KE. Stockwell, dated January 9, 1877. 


JAMES SARGENT. 
HALBERT S. GREENLEAF. 
HENRY R. TOWNE, Pres'’t. 


City AND County OF New York, 88: 


On this 16th day of October, before me personally appeared 
James Sargent and Halbert S. Greenleaf, to me known and known 
to me to be the individuals described in and who executed the fore- 
going instrument, and severally acknowledged to me that they exe- 

cuted the same; and on the same day before me personally 
713. came Henry R. Towne, the president of the Yale Lock 

Manufacturing Company, of Stamford, Connecticut, with 
whom I am personally acquainted, who, being by me duly sworn, 
said that he resided in the town of Stamford; that he was the presi- 
dent of the Yale Lock Manufacturing Company; that he knew the 
corporate seal; that the seal affixed to the foregoing instrument was 
such corporate seal; that it was affixed by the order of the board; 
that he signed his name thereto by the like order as of directors of 
said company and president of said company. 

SAM. JOHN STORRS, 
Notary Public, City & Co. of N. Y. 


714 This agreement, made this 7th day of. June, 1878, between 
James Sargent and Halbert S. Greenleaf, copartners residing 
and doing business at Rochester, New York, 
Liber 22, p. 229. and the Yale Lock Manufacturing Com- 
Recorded Jan. 25, pany, a corporation duly organized and 
1878. Ex’d: L.M.; F.F. doing business under and by virtue of the 
laws of the State of Connecticut, with its 
principal place of busines at Stamford, Connecticut, witnesseth : 
Whereas, on the 16th day of October, 1877, a certain assignment 
was executed by all the parties hereto, whereby certein undivided 
interests in certain letters patent were assigned, which said assign- 
nent was,on the 25th day of January, 1875, recorded in the United 
States Patent Office, in Liber L 22, at page 351, and is hereby re- 
ferred to and made a part hereof; and 
Whereas said James Sargent intended by said assignment to con- 
vey certain undivided interests, as therein specified, to said Halbert 
S. Greenleaf and to the Yale Lock Manufacturing Company in all 
the time lock patents then actually subsisting and owned or con- 
trolled by him; and 
Whereas said The Yale Lock Manufacturing Company intended 
by said assignment to convey certain undivided interests,as therein 
specified, to James Sargent and Halbert S. Greenleaf in all the time- 
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lock patents then actually subsisting and owned or e>ntrolled by 
it; and 

Whereas a doubt has been suggested whether the assignment 
aforesaid accomplished the interest of the parties as above expressed, 
inasmuch as the schedule of patents attached to said assignment 
specified certain patents, viz: 

Patent of S. W. Hollen, dated December 12, 1871. 

Patent of James Sargent, dated July 20, 1875. 

Patent of John Burge, dated February 6, 1872. 

Patent of S. A. Little, dated January 27, 1874. 
715 Patent of John Burge, dated August 5, 1875— 
which said patents, at the date of said assignment, had been 
surrendered and reissued as follows, viz: 

Original patent of S. W. Hollen, dated December 12, 1871; reis- 
sued December 7, 1875, and numbered 6787. 

Original patent of James Sargent, dated July 20, 1875; reiss ued 
August 7, 1877, and numbered 7835. 

Original patent of Jolin Burge, dated February 6, 1872; reissued 
April 25, 1876, and numbered 7075. 

Original patent of S. A. Little, dated January 27, 1874; reiss ued 
May 9, 1876, and numbered 7104. 

Original patent of John Burge, dated August 3, 1875; reissued 
August 21, 1877, and numbered 7858; and 

Whereas it was the intention of the respective parties in thus 
specifying original patents to convey the interests as set forth in the 
reissues of said original patents above enumerated ; and whereas 
it is desirable to remove any doubt as to whether the parties hereto 
accomplished their intentions by the assignment aforesaid : 

Now, therefore, in consideration of the premises and of one dollar 
each to the other in hand paid, receipt whereof is hereby acknowl- 
edged, and | it] is hereby declared by the parties hereto that it was their 
intention by the assignment referred to above to convey the undi- 
vided interests therein set forth in the reissued letters patent here- 
inbefore enumerated ; and for the same consideration the said James 
Sargent hereby transfers and assigns to his said copartner, Halbert 
S. Greenleaf, one undivided fourth part and to said The Yale Lock 
Manufacturing Company one undivided fourth part of all his, the 
said Sargent’s, right, title, and interest in and to certain letters 
patent relating to time locks owned by him orin his name as fol- 
lows, viz: 

Reissued letters patent of S. W. Hollen, dated December 7, 1875, 
and numbered 6787. | 

Reissued letters patent of James Sargent, dated August 7, 1877, 

and numbered 7835. | 
716 And the said Yale Lock Manufacturing Company hereby 
transfers and assigns to said James Sargent and Halbert 8S. 
Greenleaf one undivided half part of all its right, title, and interest 
in and to certain letters patent relating to time locks as follows, viz: 

Reissued letters patent of John Burge, dated April 25, 1876, and 

numbered 7073. 
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Reissued letters patent of S. A. Little, dated May 9th, 1876, and 
numbered 7104. 

Reissued letters patent of John Burge, dated August 21, 1877, 
and numbered 7858: Provided, however, that on the 16th day of 
October, 1882, all the right, title, and interest hereby conveyed shall 
revert to and revest in the grantors respectively. 

In witness whereof the parties hereto have hereunto set their 
hands and seals, the Yale Lock Company by its treasurer, there- 
unte duly authorized. 

JAMES SARGENT, 
'- HALBERT 8S. GREENLEAFP, 
THE YALE LOCK MANUFACTURING CO., 
By FRANKLIN UNDERHILL, Treasurer. 


In presence of— . 
ANGES PROBST. 
[u.s.]| SCHUYLER MERRITT. 


Reissued July 26, 1878. 
Ex’d: F. F.; L. M. 
Recorded July 26, 1878. 


I hereby certify that I have compared the foregoing —_ with 
the certified Patent Office copy of the assignment, and I find the 
same to be a true copy of said certified Patent Office copy. 


J. H. IVES, Spl Ex’r. 
(Here follows diagram marked page 717.) 


718 & 719 DEFENDANTS’ EXHIBITS. 
Paine on Self-Illuminating Clocks. 


Transactions of the Society of Arts, 1827, volume 45, pages 
139-143. 


XVIII.—Self-Illuminatina Clocks. 


The large silver medal was this session presented to Mr. J. P. 
Paine, 39 High street, Bloomsbury, for his mode of illuminating 
public clocks, a model of which has been placed in the society’s 
repository. 

39 Hien Srreet, Bioomssury, April 8, 1827. 

Str: The model I have this day the honour to exhibit to your 
consideration has long occupied my closest attention, as I consider 
there is no object to which mechanism is applied of more impor- 
tance than our public time-keepers and which I lament have by no 
means kept pace with the improvements introduced into other 
branches of the arts. 

It is true the hands continue to perform their revolutions, but for 
six months of the vear they are nearly half their time useless, and 
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even for the remainder we lose their service during one-third of the 
time. To remedy this defect is the object of my invention, in ef- 
fecting which I have endeavoured to combine utility, elegance of 
appearance, durability of material, simplicity of operation, and 
economy. 
720 The model is made to the quarter size of a six-foot dial, the 
average size forchurches. It may be termed a skeleton dial, 
the usual blank spaces being perforated and the hours and minutes 
left in the solid in the exact situation in which they are placed ina 
well-painted dial in Roman characters. The material is of cast iron 
and in the full size will be about five-eighths of an inch thick. The 
spaces are filled in with coloured glass and the light so diffused from 
the inside that not only the hour but even the minutes may be dis- 
tinctly seen by night, and during the day the deep colour of the 
glass will give the clock face a dark appearance. This is not to be 
obtained by using common ground glass, which shows white and 
looks poor with only a black letter painted on it. 

The model also exhibits a plan which, by the revolution of the 
motion of the hands, with the addition of only one wheel and pin- 
ion, lights up the dial itself and extinguishes the same at any period 
of time that may be necessary, and by simply withdrawing or add- 
ing a pin once a month, according as the days increase or decrease 
in length, it. will vary its time of operation accordingly; so that 
whether it is required to be lighted at four o’clock in the afternoon 
and to burn till eight in the morning or not to light up till nine at 
night and to be put out at three, as in the longest and shortest day, 
it is always punctual in its operation at the given period. I trust 
the simplicity of the means by which this is effected will meet your 
approbation. The dial, being made of frame-work, allows of its 

being glazed with small pieces, and therefore, if broken, of 
721 being restored at a trifling expense. The joints of the glass 

are behind the letters, and thus any. indistinetness which 
might otherwise be occasioned by them is avoided. I shall be 
happy to exhibit the model in full operation before the committee 
at any time they may appoint. 

I am, sir, &e., &e., &e., J. P. PAINE. 


A. Aiken, Ksq., secretary, XC., Ne. 


Mr. Paine’s object is to render the dial of a church or other turret 
clock visible by night and also to obviate the necessity of a person 
going twice every day up to the clock for the purpose of lighting 
and © ‘xtinguishing the jet. During the di ay no more gas 1s expe nde d 
than is sufficient to ke ep up the smallest possible fl: ime, and during 
the night the flame is large enough to answer the intended purpose. 
The actual consumption of gas in the clock of St. Giles’ church, fitted 
up by Mr. Paine himself, is fourteen cubic feet during the day and 
fifty-six cubic feet during the night. 

Certificates were produced from the parish officers of St. Giles 
highly approving of Mr. Paine’s plan, and at the last meeting of the 
committee on the subject, on the ZIst of May, it appeared that the 
jet had continued constantly alight fora month, 
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The illumination of public clocks is practised with more or less 
success in various places. At Glasgow the jet is on the outside of 
the dial plate, and at Manchester the mode of illumination from 
within has been for some years adopted. ‘The light, however, is not 
regulated by the motion of the clock, as in Mr. Paine’s dial, but the 
jet is lighted and extinguished by hand, like other gas lamps. 


722 Reference to the Engraving, Plate VIII. 


Fig. 1 represents a skeleton frame dial cast all in one piece. The 
eight central divisions are very thin and curved, so as not to coin- 
cide or interfere with the hands while passing overthem. The spaces 
are all filled up with transparent red glass, ground rough on the 
inside. This by day is sufticiently dark to relieve and render dis- 
tinctly visible the gilt hour numbers, but at night, when the gas- 
burners behind the dial plate are lighted up, the hours, minutes, 
and hands appear black and the rest of the dial glows with a dusky 
red light. 

lig. 2 is a horizontal section across the aperture a a in the church 
tower at the back of the dial 6 4; c, the tube which carries the hour 
hand, having a balance weight and the wheel 48 on its inner end, 
Through this passes the shaft dd, holding at one end the minute 
hand and at the other end the pinion 14, the balance weight e; f f, 
two gas-burners ; g g, the tubes supplying the gas ; they branch from 
the upright tube / A, Fig. 3. The aperture a a, not being as large as 
the dial, is chamfered off at i7to give a clear passage from the 
lights all over the dial; 7 7,a curved reflector made of sheets of tin ; 
k k,a bar crossing the aperture a a within to support the motion 
wheels and the additional twenty-four-hour wheel 96. The long axis 
d d receives motion from the clock, as usual, by a bevel wheel; 14, 
42, 12, and 48, Fig. 5, are the usual motion wheels and pinions. An 
additional pinion of 12 is put on the wheel 42 to turn the wheel 96. 
This has thirteen pins, one hour’s motion apart. These pins have 

raised up the weighted lever / in Fig. 3,and are near letting 
23. it drop. While this is up its opposite end m, by means of the 

connecting rod n, keeps the lever handle o of the gas-cock p 
down, and thus nearly closes it, allowing the passage of only just 
enough gas to keep the burners alight, but at eight o’clock, when 
the weight / drops, it raises the handle o and quite opens the cock 
p, by which the dial is instantly illuminated. It will be seen by 
the dotted place of the lever /, Fig. 4, that there are seven hours 
before the first pin will touch it, and two hours more will quite raise 
the lever, slowly closing the cock p as at first, where it will remain 
till all the pins have passed the lever. 

lig. 4 represents the lever / down and the pins nearly beginning 
to raise it. By removing two pins, one at each end, the clock will 
open the gas-cock one hour sooner and nearly close it one hour 
later. By successively removing the pins as the days shorten and 
replacing them as the days lengthen the clock is accommodated to 
all seasons. 7 

Fig. 4 shows the wheels arranged in one line on one bar, & k. 
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Fig. 5 is a top view of them. The whole space is kept clear between 
the lights aud the dial, except only the axis ¢, Fig. 2, and, the lights 
being placed on each side of this and having a large reflector, no 
shadow is perceived from it. 


(Here follows diagram marked page 724.) 
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English Letters Patent. 
No. 6105, of 1831. 
Apparatus to be applied to locks and other fastenings. 
Rutherford’s Specification. 


‘To all to whom these presents shall come I, William Rutherford, 
Junior, of Jedburgh, in that part of the United Kingdom called 
Scotland, writer and bank agent, send greeting: 


Whereas his present Most Excellent Majesty King William the 
Fourth, by his letters patent, under the great seal of Great Britain, ? 
bearing date at Westminster, the fourteenth day of April, in the first 
year of his reign, did, for himself, his heirs and successors, give and 
grant unto me, the said William Rutherford, his especial license, 
sole privilege,and authority that 1, the said William Rutherford, 
my ex’ors, adm’ors, and assigns, or such others as I, the said William 
Rutherford, my ex’ors, adm’ors, or assigns, shouid at any time agree 
with, and no others, from time to time and at all times during the 
term of vears therein mentioned, should and lawfully might make, 
use, exercise, and vend, within England, Wales, and the town of 
Berwick-upon-T weed, my invention of “a combination or arrange- 
ment of apparatus or mechanism to be used by itself or applied to 
locks and other fastenings for more effectually protecting prop- 
erty ;” in which said letters patent is contained a proviso 
726 ~=s that I, the said William Rutherford, shall cause a particular 
description of the nature of my said invention and in what 
manner the same is to be performed to be inrolled in his said 
majesty’s high court of chancery within six calendar months next 
and immediately after the date of the said in part recited letters 
patent, as in and by the same, reference being thereunto had, will 
more fully and at large appear: 


Now, know ye that, in compliance with the said proviso, I, the pe 
said William Rutherford, Junior, do hereby declare that the nature yi 
of my said invention and the manner in which the same is to be 


performed is described and ascertained in manner following (that 
is to say): 

Drawing 1 is intended to represent a combination of mechanism 
applicable to secure the bolt of any lock fixed on the seat, box, or 
other part of any coach or vehicle in which property may be placed, 
or it may be combined with the lock of any box, chest, or other 
receptacle used to inclose property until it arrives at its place — 
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destination, the necessary time for which must have been previously 
determined upon. 

Fig. 1, A represents a front elevation of a brass pinion fixed on 
the barrel arbor of a spring clock or other suitable combination of 
machinery actuated by a spring and regulated by a balance or fly 
so constructed as to measure time correctly. The pinion A is con- 
nected with the great or guard wheel B, which turns or moves on 
the strong tud C. B’ represents an iron guard plate, which may be 
turned round on the stud C, and fixed or clamped to the guard 
wheel B at any convenient place or point by the clamping thumb 

screw D, which screw may be placed in either of the holes 
727 aaaaaatapped on the guard wheel B. The pierced ap- 
erture made in the guard plate at E will enable any person 
to adjust it for position in the most accurate manner, and when so 
adjusted it can be firmly clamped to the guard wheel by the thumb 
screw D. F represents a recess cut or formed in the guard plate to 
receive one end of the bolt of a lock when it is thrown back or 
unlocked (in which state it is shown in this figure). G shows a lock 
secured to the seat or box of any vehicle used for the conveyance of 
valuable property. H is the bolt of the lock, having a lengthened 
portion which is united to the movable guard piece I by being 
hinged or jointed thereto in the manner shewn at J. K is a brass 
strap or saddle in which the end of the bolt slides freely, and when 
the bolt H is advanced forward by the key being applied to the 
lock the jointed part slides under the saddle or strap K, which 
secures it from being elevated ; but when the bolt is thrown back, as 
shewn in this figure, it may be elevated or turned up, as shewn at [, 
in figure 2. L, Fig. 1, shows an index fixed at any convenient 
part of the box, or it may be attached to any suitable part of the 
frame of the machinery. This points to the divisions which indi- 
cate hours and half hours, seen on the edge of the guard plate B. 
M shows the position of a stud fixed in the guard plate B; this is 
applied in such a position as to come against a fixed stop, N, at the 
ee of time when it is desired the bolt should be thrown back 
y the key, the recess F in the guard plate being then in a proper 
position tu receive it, as seen in Fig 1. This will also have the 
effect of stopping the clock or other machinery which may 
728 have been employed to move the guard wheel and guard 
plate connected therewith. 

Having enumerated the principal parts and shewn how they are 
combined with the clock-work or any other suitable machinery or 
self-acting apparatus, I shall now describe the manner of adjusting 
them, so as to secure the bolt of a lock or other kind of fastening 
for a given period of time. 

The first thing to be done is to wind up the spring of the clock- 
work (which is supposed to be removed in these figures in order to 
show the various parts more distinctly); secondly, elevate the mov- 
able guard piece until it assumes the position shewn at 1, in figure 
2; thirdly, loosen the thumb screw D and, having determined how 
many hours it will be necessary to secure the bolt or other fasten- 
ing, set the guard plate to tle index L accordingly, and then clamp 
09—261 
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the guard plate B te the guard wheel B by tightening the thumb 
screw D. The guard plate in figure 3 is represented in such a po- 
sition as to secure the bolt for twenty-four hours, the hour so num- 
bered being exactly opposite the index L. The property may then 
be placed in the box or other receptacle to which the combined ap- 
paratus is applied, and when the bolt is carried forward and double 
locked the movable guard piece I, coming in contact with the sad- 
dle or strap K, will be secured and render the bolt as effective as if 
the two parts were immovably united in one solid piece. It will 
now be evident that if any attempt is made either to pick the lock 
or open it by means of a false key it will be quite impossible to 
throw back the bolt of the lock and guard plate in its present posi- 

tion (us shewn in figure 3), rendering any movement of the 
729 ~— bolt impossible until the motion of the whole machinery 

brings the recess formed in the guard plate at F exactly op- 
posite the end of the guard piece I, in which state the key may be 
used to throw back the bolt and place it in the position shown in 
figure 1. By adopting the spring as the moving power and regulat- 
ing that by means of a balance or fly in a similar manner to that 
used in the escapement of common watches, the whole will be found 
to answer perfectly well, although it may be subjected to the motion 
of a coach, caravan, or any other carriage or vehicle used for the 
conveyance of property. 

It will be evident that if proper attachments are made or con- 
trived such a combination of machinery may be made to apply to 
a variety of boxes, cases, or other receptacles by means so obvious 
to workmen that it will be needless to enumerate them here. In all 
‘vases where safes, presses, chests, or any other receptacles for the 
security of property are fixed and immovable I prefer the use of a 
clock or clocks with a weight or weights as the moving or maintaining 
power in preference to any kind of spring, and in this case the actu- 
ating weight or weights may be made to descend and in their passage 
rest or bear upon one end of a lever, by which means the opposite end 
will be raised and withdrawn from a notch or cavity formed in any 
bolt or other fastening at any period of time that may be determined, 
the whole combination of machinery being enclosed within the re- 
ceptacle which it is used to protect. 

I shall now describe the method of combining and applying ma- 
chinery suitable for securing the fastenings of every kind of fixed 

safe or other receptacle, using in this case the power of a de- 
730 secending weight or weights in place of a spring, as before 

described, regulating the same by a pendulum or pendulums 
instead of a balance or fly, as before described: but as the construc- 
tion and combination of clock-work is so well understood I have 
purposely omitted making any drawings thereof, as my invention 
does not consist in any improvement in clock-work, but in the 
method of combining and adapting it with machinery or apparatus 
for the purposes named in the title of this patent. 

Drawing 2, figure 1, represents a front elevation of a lever guard 
applicable to secure the bolt of a lock or any other fastening made 
use of in any fixed safe or other receptacle in which valuable prop- 


BERKSHIRE N. B. ET AL. VS. YALE LOCK M. CO. ET AL. 467 


erty is to be deposited. A isan iron plate, which should be screwed 
to one side of the safe, closet, or other receptacle, in the inside. Bis 
is a lever guard attached to the plate A by the stud a, upon which 
it is at liberty to move. C represents a fragment of a lock attached 
to the iron door of any safe or other receptacle, a small portion of 
which is seen at D. E shows the bolt of the lock, having a recess 
formed in it at the front end to receive one end of the guard B. 
The position of the recess formed in the bolt of the lock will be more 
plainly seen at B, in figure 2, which represents a plan or bird’s-eve 
view of the same parts. Figure 1, F represents the weight applied 
to anv clock or other suitable machinery or apparatus fixed within 
the safe or other receptacle, and constituting the maintaining ates 
of such clock-work machinery or other suitable apparatus. hen 
this descends low enough it will press down the lightest end of the 

lever guard, seen at G, until it rests on the bracket H, which 
731 will raise the other end, shown at B, and release it from the 

bolt of the lock, in which case it will assume the position 
shewn in figure 3, and then the weight, ceasing to act by its gravity, 
will cause the cluck or other machinery to stop at any period that 
may have been determined upon. Figure 4 represents a front view 
of the bolt of a lock detached and also the end of a lever guard in 
the relative positions they assume when the bolt is unlocked and 
without the protection of the lever guard. One end of the bolt, near 
d, is formed into an inclined plane or curve, and the same form is 
given to the end of the lever guard, by which means, when the bolt 
is advanced forward in the act of locking, it lifts the lever suffi- 
ciently to enable it to drop into the recess 6, in which state it as- 
sumes the position shewn in figure 5. In the plan or bird’s-eye 
view, figure 2,¢ ¢ represent a part of an iron case (which in this 
figure is supposed to be cut through by a horizontal plane). This 
case completely covers and incloses the lever guard, and prevents 
the possibility of getting any tool or implement to it so as to lift it 
from the recess in the bolt, and in order to render every part 
secure the weight and cord or chain by which it is suspended 
is inclosed within an iron tube. Also, when this combination is 
to be put in operation, the weight must be wound up a sufficient 
height to make the machinery go any given period of time, which 
may be indicated either by the height of the weight within the 
tube, which may be seen through a vertical slit in the tube 
or any suitable means being adapted for that purpose; or it 
may be indicated by a dial and dial work combined with the 

clock or other mechanical apparatus, and when so adjusted 
732 the pendulum must be set in vibration, and the door being 

closed the bolt of the lock must be advanced by the key, 
which will raise one end of the lever until it drops into the recess 
constructed to receive it in the bolt, forming an effectual security 
until the weight descends and lifts the lever out of the recess. In 
these figures there is but one bolt and one lever shewn, but where 
it is desired any number of levers arid bolts may be combined, so 
as to be all released by the same means at the option of the work- 
men employed to construct the same, and, as an additional security, 
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I have also combined a locking bar with my lever guard, by the 
application of which, in the way I shall describe, the lever guard 
may also be locked in such a way as to render it impossible to be 
lifted out at the bolt until the weight descends. This may be ac- 
complished in the following manner: Figure 6 represents a front 
elevation of a locking bar which springs freely on the fixed centre 
or stud shewn at the upper end of the locking bar; one portion of 
this bar is formed into an inclined plane at P. e represents a notch 
or recess formed at the lower end to receive one end of the lever 
guard. f represents a sliding index, which can be placed at any 
height on the locking bar and there it. may be clamped by the 
thumb screw g. F shows the weight that is used to set the clock in 
motion and also to move the lever guard when it is to be raised to 
release the bolt of the lock. The locking bar O also serves asa 
guide to place the weight at any given height that may be neces- 
sary, and for this purpose ascale of hours and half hours are marked 
thereon. The method of adjusting these parts and setting 
them in action will be as follows: Place the sliding index f 
in such a position on the locking bar O as to leave the exact 
number of hours below its pointer that it is desired the clock shall 
go before the weight descends sufficiently to lift the lever guard, 
then wind up the weight F until the upper part stands a very mi- 
nute quantity above the index f. In this case the index will rest 
against the weight and the locking bar will be forced out from a 
perpendicular position, and so far distant from the lever guard as to 
leave it free to drop into the recess of the bolt, in the manner before 
described, when the safe or receptacle is locked; but when the 
weight ascends to the position shown at F in this figure the index 
will cease to bear or rest against the weight, and the locking bar 
O, falling into a perpendicular position, will permit the end of the 
lever guard to enter the notch formed on its lower end, in which 
state it will completely secure the lever from being moved except 
by the descent of the weight; but when the weight descends the 
lower part will come in contact with the inclined plane P, which it 
will foree outwards, and the locking bar, being thrown out of per- 
pendicular to the position shown in dotted lines, will unlock or re- 
lease the end of the lever guard preparatory to its being raised by 
the weight F when placed thereon. The change in the position of 
each part is shown in dotted lines. As a further precaution and In 
order to prevent as far as possible any failure from an accidental 
stoppage of a single clock, I prefer using two clocks in all fixed safes, 
presses, or other receptacles used for the security of property, in 
which case the maintaining weights of both clocks must be 
7334 so placed that both may in their descent rest upon one end 
of the lever guard, and thereby release it from the bolt of the 
lock or other fastening at the proper time, and as it is very improb- 
able that two clocks should accidentally stop at the same time, either 
of them that continues to go would be sufficient to effect the motion 
of the lever guard in the manner previously deseribed. 
My invention consists In combining, arranging, and applying 
any suitable kind of mechanism apparatus of self-acting power or 
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powers with the bolt or bolts of any kind of lock or locks, bars, slid- 
ing or drop bolts, or any other fastenings by the application of 
which in all or any of the ways previously described any bolt of a 
lock, any bar, bolt, or other fastening may be secured or locked 
until such combination of machinery or self-acting power shall 
have performed certain movements or revolutions or shall by 
any means have changed its previous place or position, the whole 
machinery or apparatus so applied being at all times placed and 
secured within the press, box, safe, or any suitable receptacle pro- 
tected by its operations. 

And I hereby further declare that although I prefer the simple, 
well known, and effective combinations of clock-work above de- 
scribed, by the powerand action of which, when united orcombined 
in the way and manner I have described, with locks, bolts, bars, or 
any other suitable kind of fastenings, they may be rendered per- 
fectly secure for any given portion of time (violence alone excepted), 
yet thesame valuable effects may be produced by other combina- 

tions of mechanism impelled by any suitable power capable 
704 of rendering them self-acting and thereby performing cer- 

tain movements in certain given times, such as the old and 
well-known passage of sand, which, falling through a small aper- 
ture, may be made to supply in any given time sufficient weight at 
one end of the locking lever to lift or raise the other end, or vice 
versa. The same effect may also be attained by using either the 
well-known measurer of time commonly called a clepsydra or the 
principle thereof or any suitable self-acting power capable of being 
applied as a measurer of time and likewise of producing the neces- 
sary and requisite motion of the parts that lock and secure the mov- 
able fastenings above described. A similar effect may also be pro- 
duced by consuming oil or any other suitable inflammable substance 
or material, which, being applied in any suitable vessel on one end 
of the locking lever, will by its consumption while burning become 
lighter, and thereby cause the elevation of the end to which it is 
applied at any given period of time. 

And, lastly, I further declare that I have not given any scale or 
directions for the dimensions of the parts of my mechanism or ap- 
paratus, because they may be made of any dimension to suit the 
various safes, presses, boxes, or other receptacles to which they may 
be applied, that being a subject at all times optional and at the dis- 
cretion of the manufacturer or the purchaser. 

In witness whereof I, the said William Rutherford, have hereunto 
set my hand and seal this second day of July, one thousand eight 
hundred and thirty-one. 


WILLIAM RUTHERFORD, Junior. [. s.] 


And be it remembered that on the second day of July, in 

735 the year of our Lord 1831, the aforesaid William Rutherford 
came before our said lord the king of this chancery and ac- 
knowledged the specification aforesaid and all and every thing 
therein contained and specified in form above written, and also the 
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specification aforesaid was stamped according to the tenor of the 
statute made for that purpose. 

Inrolled the fourteenth day of October, in the vear of our Lord one 
thousand eight hundred and thirty-one. 

London: Printed by George Edward Eyre and William Spottis- 
woode, printers to the Queen’s Most Excellent Majesty. 1857. 


(Here follow diagrams marked pages 736 & 737.) 


798 Bryson on Illuminating Church Clocks. 
Edinburgh Philosophical Journal, 1842, volume 35, pages 293-296. 


On a new method of illuminating church locks, by Mr. R. Bryson, 
Edinburgh. (Communicated by the Royal Scottish Society of 
Arts.) Read before the Royal Scottish Society of Arts 22d Nov., 
1841. 


The usual methods employed in the illuminating of church locks 
at night have hitherto been liable, first, to the objection of consid- 
erable expense in fitting up the self-acting machinery for lighting 
and extinguishing the gas, and, second, to the indistinctness of the 
figures at night. ‘To obviate thesee I propose the following plan, 
which appears to offer several advantages. 

The method now in use is illustrated by Fig. 1. The wheels 
marked 42 and 48 are the usual motion wheels used in every clock 
for the purpose of connecting the hands. An additional pinion of 
twelve is put on the wheel of 42 to turn the wheel 96. This wheel 
has thirteen pins, one hour’s motion apart,which raise the lever / and 
allow it to fall when the pins have passed. During the time the 
lever is up (as shown by the dotted lines) its opposite end, m, by 
means of the connecting rod n, keeps the lever o of the gas-cock p 
down, and thus nearly closes it, allowing the passage of just enough 
of gas to keep the burners at a blue flame. 

When the weight / drops the handle o is raised and opens the 

stop-cock p to its full extent, and the dial is thus illuminated. 
739 ‘ig. 2 is the method proposed as simpler and acting with 

much less friction on the clock. rr are the two motion 
wheels. A is the hour wheel, of 48 teeth, driving the large wheel 
W W of 96, around the circumference of which are placed a series of 
holes screwed to fit two pins with milled heads, one of which is 
represented at D. J// are two levers, both attached to the stop-cock e. 
L, L. are portions of the two leading pipes which communicate with 
the burners. ppp pare the 4 pillars on which the plate is sup- 
ported for the pivots of the motion wheels r r working in. A Bisa 
strong wooden frame to which all the apparatus is attached. The 
hour wheel 2, which makes two revolutions in the twenty-four 
hours, having 48 teeth, acting into the large wheel W W, it conse- 
quently revolves once in the same period in a direction from left to 
right. When the pin D arrives at the inclined part of the right- 
hand lever, /, it moves into the position represented by the dotted 
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line marked /’ (accented), when its further progress is stopped by a 
pin fixed to the frame A B. 

This motion turns the stop-cock C and lowers the gas at the burn- 
ers to a small blue flame, which is done at sunrise. The pin D, 
which has just acted, is placed on the inner side of the wheel W W, 
as is also the right-hand lever, /. Suppose the other pin to be at 
the position indicated at the lower —, W, and moving up to left- 
hand-lever, /’ (accented), it will then be moved into the position 
shown at the extreme left. As the day lengthens the pins are grad- 
ually removed from each other to allow them to act at shorter in- 

tervals and brought nearer as darkness increases. Thus on 
740 the longest day the pins are at their maximum distance, 

so that the interval between their acting is only three hours, 
while on the shortest day they are at their minimum, and the inter- 
val is sixteen hours. The altering of these pins gives very little 
trouble, as one has only to be changed to the next hole every fort- 
night. 

The friction is so very small that an ounce weight placed at the 
extreme end of either lever is sufficient to shift the stop-cock, and 
the time which elapses from the first contract with the lever until 
it has performed its office is only ten minutes, so that the friction 
on the clock only extends over twenty minutes during the twenty- 
four hours, while in the old method, Fig. 1, the lever / is exerting a 
much greater friction during the whole continuance of daylight. 

The method which I have employed in constructing the dials, 
although no cheaper than those hitherto in use, possesses the advan- 
tages of greater distinctness and remaining much longer clean. 
Each dial is formed of two dises of plate glass on the outmost sheet, 
but on its inner surface are painted the hours and minutes in black 
japan. <A thin coating of white japan very finely levigated is then 
laid over all, which gives the dial the appearance of bisque porce- 
luin when illuminated and appears during day as if it were formed 
of glazed porcelain. The inner dise is then placed in contact with 
the outer and both fixed in their proper position. 

This method saves the great expense of the building system, al- 

though the sheets of glass are nearly as or but it 
741-743 keeps the dial clean. The figures in the old method, being 

made of cast brass or lead and raised externally, become 
receptacles for dust, which each successive shower spreads over the 
translucent surface, to the evident detriment of its usefulness. 


(Here follows diagram marked p. 742.) 
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745 Unirep Srates Patent OFFICE. 
S. Corre and J. D. Corr, of Damascoville, Ohio. 
Improvement in Bee-hives. 


Specification forming part of Letters Patent No. 3439, dated Feb- 
ruary 12, 1544. 


To all whom it may concern: 


Be it known that we, 8. Cope and J. D. Cope, both of Damasco- 
ville, in the county of Columbiana and State of Ohio, have invented 
a new and useful apparatus for opening and closing bee-hives at any 
stated time during the day or night, which we call the “ bee-pre- 
server ;” and we do hereby declare that the following is a full, clear, 
and exact description of the construction and operation of the same, 
reference being had to the annexed drawings, making a part of this 
specification, in which— 


(Here follows diagram marked p. 744.) 


Figure 1 is a front elevation of the apparatus; Fig. 2, another 
front elevation, the partition E being removed; and Fig. 3 is a trans- 
verse vertical section. 

On the front end or extremity of the arbor or shaft a of the great 
wheel of a common clock the pinion A, having eight leaves or cogs, 
is fastened. This pinion carries the large face-wheel B, which 
moves on its own independent arbor >. Said face-wheel B is fur- 
nished with ninety-six cogs, into which the cogs of the pinion A 
mesh, causing it to revolve one to every twelve revolutions of the 
said pinion. 

On the face and near the circumference of the face-wheel B twenty- 
four or twice twelve divisions are marked—id est, from 1 to 12—and 
repeated, indicating the twenty-four hours of day and night. These 
divisions are subdivided into minutes, and, if desired, these are 
again subdivided into seconds, provided the space admits of it. These 
said divisions constitute the stationary index-plate C. (See Fig. 1.) 

Immediately within and contiguous to the stationary index-plate 
is a circular groove, d, in which the two segmental movable index- 
plates D slide. These latter index-plates are furnished each with a 
point or index, c, and also an adjusting-screw, d, each, for the pur- 
pose hereinafter set forth in the description of the operation. Near 
the circumference of the face-wheel, at about an angle of forty-five 
degrees from its center, and at its right side, the pin e is fastened 
into the partition E, protruding in such a manner as to support the 
bent wire F, next described. ‘This wire is inserted and fastened to 
the shaft f, and at a right angle with its axis, extending, after leav- 
ing the shaft, in a slightly-inclined (nearly horizontal) direction, as 
far as the vertical diameter of the face-wheel B, then changing its 
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direction by returning downward at an angle of about thirty-five 
degrees with its horizontal branch. 

The shaft f, after passing through the partition E, enlarges and 
then enters the partition G for a bearing. At about one-third of 
the length of its enlargement, immediately back of the partition E, 
another wire, g, is fastened to (!¢ said shaft, extending, first, at right 
angles with the axis of the shafi in the same direction as the wire F, 
but tending downward at an angle of about thirty degrees with the 
horizon, then taking a short right-angular turn toward the wheel H, 
and finally taking again an upward-tending direction, all as shown 
in Figs. 2 and 8. 

Next there is the wheel H, which is fastened to its own arbor A, 
tie extremities of which rest and move in the partitions E and G, 
This wheel has on its face and near its circumference four projecting 
pins, i, placed as shown in Figs. 3 and 2, and the object of which 
will be described hereinafter. Back of this wheel, and on the same 
shaft, is the drum I, around which the cords j wind, to the ends of 
which the weight J and counter-weight K are fastened. Further- 
more, the wheel H is furnished on its back with a common click- 
and-ratchet work for the winding up of the weight J. The back 
extremity of the arbor h of the wheel H, extending beyond the par- 
tition G, is furnished with a small crank, /, to which is attached the 
rod L, the lower extremity of which connects with the gate M, which 
closes the aperture m, which forms the entrance to the hive. 

N represents the front of a bee hive or palace; n, O, 0, and P, the 
common appendages:of a clock—viz., cords, weight, counter-weight, 
and pendulum. 

Operation: The adjusting-screws d having been loosened, the seg- 
mental movable index-plates D are moved in the circular groove d 
until the points or indices ¢ point to the respective hours of morn- 
ing and evening at which it is desired to open or close the hive. 
This being done, the index-plates are fastened again by means of 
suid adjusting-screws. Next, the clock and the apparatus are wound 
up by means of their respective counter-weights O and J. Then 

the pendulum is put in motion, and thus the clock 
746 & 747 set going. The pinion A, in consequence of being fast- 

ened tothe shaft a of the great wheel of a common clock, 
revolves once in every two hours, and having eight leaves or cogs, 
which mesh into the ninety-six cogs of the large face-wheel B, causes 
the latter to revolve once every twenty-four hours. The face-wheel 
thus revolving will cause the adjusting-screws, which project suffi- 
ciently for that purpose, to come alternately at the appointed hours 
in contact with the bent wire F, either opening or closing (as the 
‘ase may be) the gate M in the following manner: The adjusting- 
screw acting at the time, in course of its revolution with the face- 
wheel, to which it is fastened, touches the wire F on the under side 
of its downward branch, siides along it, raises it gradually, and thus 
causes the shaft ftoturn. The turning of this shaft raises the wire 
g sufficiently to allow the pin i, which bas thus long rested or leaned 
against the upward-tending branch of said wire, to escape in conse- 
quence of the weight K, by means of its cord 7, causing the drum I 
60-—261 
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to revolve, which carries with it the wheel H, being on the sane 
shaft. The adjusting-serew having traversed the downward branch 
of the wire F, lets it fall again on its resting-pin e, causing a retro- 
grading motion in the shaft f, and consequently of the wire g, which 
causes the latter to oppose the passage of the next-coming pin, 2, 
which remains stationary until the next-coming adjusting-screw 
raises the wire F again, and soon. ‘This motion is assisted by the 
wire spring p, which protrudes from the partition G, and bears on 
the under side of the bent wire g. The shaft h turning, carries with 
it the crank /, to which the rod L of the gate M is attached, raising 
and closing the latter when in an upward-tending vertical position, 
or lowering and opening it when in a downward position, as the case 
may be. 

By having branch rods any number of gates may be operated upon 
by the same apparatus. 

What we claim as our invention, and desire to secure by letters 
patent, is— 

The large wheel B and the wheel H, in connection with a com- 
mon clock-work or any time-keeping apparatus, combined with the 
gate M, for the purpose above described, the whole being constructed 
and operated substantially as hereinabove set forth. | 

SAMUEL COPE. 
J. D. COPE. 
Witnesses : 
JOHN D. McNEELAN. 
JONAS CATTELL. 


749 UnIreD States PATENT OFFICE. 
Jno. Y. SavaGkE, of New York, N. Y. 
Improvement in Chronometric Locks. 


Specification forming part of Letters Patent No. 5321, dated October 
. 9, 1847 
' 


To all whom it may concern: 

Be it known that I, John Y. Savage, of the city of New York, in 
the State of New York, have made certain new and useful improve- 
ments in the manner of constructing a self-acting lock or fastening 
for the doors of bank-vaults, of safes, and of other apartments of a 
like character, to which it is adapted; and I do hereby declare that 
the following is a full and exact description thereof. 

My self-acting lock or fastening is to be placed entirely within the 
vault or apartment which is to be secured, there not being any key- 
hole or other opening through the door for the introduction of a key 
or other instrument to operate on the bolt or fastening. 

Within the vault or apartment there is to be placed a time-piece, 
which is to be so constructed as that it shall be capable of running 
for the greatest length of time that it may be necessary to keep the 
door closed. 
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In the drawings accompanying this specification I have repre- 
sented an index-plate having thirty-six divisions, representing hours; 
but the time-piece and the apparatus appended thereto may, of 
course, be so constructed as to be adapted to operate for a less or 
greater number of hours, if desired; probably sixty hours may be 
sufficient in most cases. 

The time-piece may be constructed in any of the known ways of 
making such instruments; but I intend, in general, to employ an 
eight-day time-piece, furnished with two mainsprings, each of suffi- 
cient strength to keep the time-piece in motion should one of them 
break by accident; and as a further guard I intend to add a de- 
tached lever escapement to prevent the possibility of its being 
stopped by a sudden jar. On the hour-socket I affix a roller or 
wheel resembling the roller on a detached lever. A tooth on a lever 
or arm that releases the bolt at a given hour is made at the proper 
time to fall into a noteh on the periphery of the above-named roller, 
and when it does so the apparatus by which the retracting of the 
bolt or bar by which the door is secured is effected, is brought into 
operation. Besides the bolt or bar and the other apparatus which I 
am about to deseribe, and which is to be operated on without the 
intervention of a key, any additional fastening may, of course, be 
used; but this I deem not only unnecessary but unadvisable, as | 
prefer to make the door that is to be secured of one flat plate with- 
out any openings through it, and to cause it to fit in such manner 
within its frame that neither around its edges or elsewhere there 
may be any opening for the introduction of any instrument by 
which force could be applied to it. 

In the accompanying drawings— 


(Here follows diagram marked page 748.) 


Figure 1 is a view of the apparatus placed in the interior of a 
vault. 

A A is the door, and B B the bolt or sliding bar by which it is to 
be fastened. The end B’ of this bolt is beveled in the manner of the 
spring-bolt of a common lock, and the door is fastened, therefore, by 
merely pushing it to. Ata it is shown as furnished with a friction- 
roller by which its motion when pushed back is facilitated. It is 
made to slide with little friction in the staples C C, and may bear 
on friction-rollers within them. D is a spring by which it is forced 
forward when the door is closed. 

EE is the time-piece, the face of which is represented as divided 
into thirty-six equal parts, to either of which the index may be set. 
F F is a box similar to that of a lock and containing a sliding bolt, 
G (shown most distinetly in Fig. 2), which is a view of the back part 
of that apparatus. 

In Fig. 1 the bolt G is shown as -protruded from the box F, and 
in the position which it occupies when the door is capable of being 
opened. 

In Fig. 2 the bolt G is shown as retracted, and when it is in this 
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position the bolt B is forced forward so that its end B’ secures the 
door A and prevents its being opened. 

In Fig. 2,6 is the wheel or roller on the hour-socket, which is rep- 
resented in dotted lines. This roller lies directly against the inside 
of the dial-plate. 

cc is a lever or arm that works on a joint-pin at d and has on its 
upper end a detent or tooth that falls into a notch on the periphery 
of the roller 6 when said roller has arrived at the point designated 
for the opening of the door. eis a spring that bears against the 
socket of the hour-wheel, serving to keep the upper end of the lever 
cin contact with the wheel 5, and to cause the detent or tooth to 

fall into the notch. H is a pulley or grooved wheel af- 
750 &751 fixed on a stout arbor at f, and I a weight suspended by 

a cord or chain, g g, that passes around the groove in the 
pulley. On the inner side of this pulley and firmly affixed to it 
there is an arm or projecting piece (shown by the dotted lines hh), 
the outer end of which arm, when the pulley is turned round, will 
be brought into contact with the stop-pins (shown by the dotted 
lines i?) that project out from the face of the box F F so as nearly 
to touch the pulley H. Upon the outer end of this arm A the lower 
end of the lever ¢ bears, while the tooth at its upper end rests on 
the periphery of the roller’; but when this tooth falls into the 
notch on said roller the lower end of the lever ec will be freed from 
its bearing on the arm h, and the weight I will cause the pulley H 
to perform a half-revolution, the arm being arrested by one of the 
stop-pins, 7. 

On the inner side of the plate F F and on the same arbor f there 
is a crank, or rather a wheel, JJ, Fig. 2, that carries a crank-pin, ), 
situated, say, half an inch from its center, or one-half the distance 
that the bolt G is'to traverse. This crank-pin passes into a slot or 
mortise, &k,in the bolt G, which is widened out at its center, as 
shown in the drawings, for that purpose. If the crank-pin is half 
an inch irom the arbor the bolt G will traverse an inch by the semi- 
revolution of the pulley. 

K is a latch that is intended to fall behind the projecting part B’ 
of the bolt B when said bolt is in the position to fasten the door. 
This will prevent said bolt from being moved back by any instru- 
ment introduced through holes drilled in the door. This latch has 
its joint-pin at J and has a lip on its under side at m, by the aid of 
which the bolt G lifts it as soon.as it begins to advance. 

It is not necessary to designate the number of teeth on the wheels 
or of leaves on the pinions that are to govern the movement of the 
time part of the apparatus, as these will be varied according to the 
number of divisions on the dial-plate and other circumstances with 
which every maker of such movements is familiar. 

The manner of using the apparatus will be obvious from the fore- 
going description of it; all that is necessary, the time-piece being 
wound up, the bolt G being retracted, and the pulley, with the 
weight appended thereto, placed in the proper position, being to set 
the index to the point that designates the number of hours that are 
to elapse before the door can be opened. In setting it the index is 
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first turned to 36, and the tooth on the lever will be then forced 
into the notch on the roller by the action of the spring. The lower 
end of the lever is then out of the way of the arm A. When the 
index is moved from this position an inclined plane on the tooth 
of the lever causes it to rise onto the periphery of the roller, throw- 
ing the end of the lever onto the arm h, where it will remain until 
by the going of the time-piece the tooth falls into the notch on the 
roller, admitting of the opening of the door. 

Having thus fully described the manner in which I construct my 
self-acting lock, and shown the manner in which the respective parts 
thereof operate, what I claim therein as new and desire to secure by 
letters patent is— 

The manner herein set forth of securing the doors of bank-vaults, 
safes, and other structures of a like character by placing within such 
structure a time-piece which may be so set as to cause the bolt or 
bar by which the door is fastened to-slide back under an arrange- 
ment of parts substantially the same within that herein set forth— 
that is to say, by the action of the lever or arm cc, the roller }, the 
pulley and weight H and I, and the crank-pin j, operating on the 
bolt GG, as set forth, the whole combination and arrangement being 
substantially the same with that herein fully made known, together 
with such variation in the form or connection of the respective parts 
as may be made therein without altering the principle of action, pro- 
ducing a like result by means substantially the same. 


JOHN Y. SAVAGE. 
Witnesses: 
THOS. P. JONES. 
LEM’L WILLIAMS. 
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WituiaM L. Bass, of Boston, Massachusetts. 
Improvement in Chronometric Clocks. 


Specification forming part of Letters Patent No. 8603, dated Decem- 
ber 23, 1851. 


To all whom it may concern: 


Be it known that I, William L. Bass, of Boston, in the county of 
Suffolk and State of Massachusetts, have invented certain new and 
useful improvements in the manner of fastening the doors of safes, 
bank-vaults, &e.; and that the following description, taken in con- 
nection with the accompanying drawings, hereinafter referred to, 
forms a full and exact specification of the same, wherein I have set 
forth the nature and principles of thy said improvements, by which 
my invention may be distinguished from others of a similar class, 
together with such parts as I claim and desire to have secured to me 
by letters patent. 
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The figures of the accompanying plates of drawings represent my 
Improvements. 


(Here follow diagrams marked pp. 752 & 754. 
5 


In Plate 1, figure 1 is a side elevation of my apparatus with the 
front plate of the clock-work and the pendulum removed. In Plate 
2, Fig. 2 is a front elevation of the door, &c., showing the manner of 
moving the bolt. Figs. 3, 4, and 5 are detail views of the lifting ap- 
paratus; and Figs. 6 and 7 are detail views, which will be herein- 
after referred to. 

The peculiar features of my invention consist in certain additions 
to the known machinery for relieving the pawl from a bolt, by 
means of machinery inside of the door, and actuated by a time-piece 
in the same locality, which additions consist in a peculiar arrange- 
ment of mechanism, hereinafter referred to and explained, which 
permits the door to be opened from the outside in case the clock 
should stop from any cause, while the door cannot be opened by the 
same arrangement while the clock-work is in motion. 

aaain the drawings is the door, which, it wiil be observed, has 
nothing on the outside but the knob or handle 6. cc is the lock or 
frame-work, of iron, on the inside of the door, in which is the bolt e, 
moved ~ and out by means of a pinion, f (shown by dotted lines 
in Fig. 2, Plate 2), attached to the shaft of the knob 4, and playing 
ina geared rack, g. 

The bolt e has a noteh in it, into which fits the pawl or projection 
h of the lever h i(secured on the inside of the partition, near the 
door), which lever —- freely on a fulerum at’. In the end of 
the weight i is a hook, /, which fits over a projecting arm, m, on the 
hinged slotted plate n (shown more particularly in Fig. 6, Plate 2), 
fitting against the weight-box 7 j. 

In any of the slots of the plate n the stud 0 can be placed. p pis 
the back plate of the clock. qq is the main wheel, to which is at- 
tached the weight rr. ss 1s the second wheel, ¢ ¢ the third, and uu 
the crown-wheel, the whole forming a time-piece movement, with 
the exception of the dial work. T he we ight rr as it descends strikes, 
by means of its projection v, against the stud 0, which disengages 
the arm m from the hook land the pawl from the bolt, as will 
readily be understood by inspection of the drawings. 

But it will be evident that in case the clock should stop from any 
disarrangement of its parts the door could not be opened by the 
above mechanism, which would prove a serious inconvenience. In 
order to provide for this contingency, I have contrived a lifting ap- 
paratus, by which the lever h can be lifted very slowly from the bolt 
from the outside when the clock is stopped, but which lever cannot 
be raised when the clock is in motion, thus proving an efficient bar 
to burglars or other malicious persons. 

The lilting apparatus above referred to is represented in Figs. 3, 
4, and 5, Plate 2, of which Fig. 35 is a side elevation ; Fig. 4, a section 
tuken in the plane of the line A B, Fig. 1, Plate 1, showing the hori- 
zontal screw-shaft, partition, &c., and Fig. 5 is a section taken in the 
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plane of the line B C of the said Fig. 1, showing the vertical lifting- 
screw, Xe. 

A A Aisa frame of metal or other suitable material fastened to 
the partition, through which frame is inserted vertically a fine 
threaded screw, B B, on which plays a burr-wheel,C C, havin 
shoulders which bear against the right-angular projections of all 
frame A A A. This burr-wheel is turned by an endless screw on the 
horizontal shaft D D, which passes through the partition, as shown 
in Fig. 4. The turning of the nut C C raises the vertical screw B B, 
to the lower end of which is fastened a chain or cord, E E, which 
runs on a pulley, F, attached to the lever A i, and passes up to a 
forked lever, G, Fig. 7, Plate 2, the other end of said chain passing 
over a pulley, H, and ending in a weight, I, as represented in the 

.drawings. The forked lever G turns on a fulcrum at 
756 & 757 KK, and has suspended in its forked end a swinging loop, 

L, there being in the ends of the fork pins or stops to 
prevent the loop from swinging in beyond a right angle with the 
lever G. The loop hangs under a ratchet-wheel, M, placed on the 
shaft of the third wheel ¢ ¢. 

By applying a thumb nut or crank to the endless-screw shaft D 
D on the outside of: the partition, the vertical screw B B will raise 
the cord E E, and consequently the lever A 7, from the bolt, when 
the clock is stopped, the loop L in the forked lever G catching in the 
teeth of the wheel M, and thereby holding the lever G firmly in its 
place. ‘The ratchet-wheel cannot revolve when the clock is stopped, 
as the wheels are all held firmly in their places by means of the 
motionless pendulum in the guide; but when the clock is in mo- 
tion, and also the ratchet-wheel M, the loop, instead of catching in 
the teeth of said wheel, will drop from one tooth. to another, because 
the ratchet-wheel revolves in the same direction as the loop is raised, 
and not against it, and the ratchet-wheel revolves much faster than 
the vertical screw can be raised by means of the crank on the end- 
less-screw shaft. Thus, if the loop is raised by the lifting-serew while 
the works are in motion, the ratchet-teeth will continually pass the 
bend of the loop, said loop, as aforesaid, dropping from one tooth to 
another. 

In aworking-machineitis betterto fasten the upper end of the cord 
to the top of the screw B B, instead of to the small weight I, as said 
weight causes some strain on the lever hi, though not enough to 
raise the same. When it is fastened to the top of the screw, the 
screw will give out the cord at the top, the forked lever G yielding 
at the same time, said cord being taken up in the same proportion 
at the bottom of the vertical screw, and slipping through the pulley 
on the lever A i without lifting the same. 

It will be seen that it is necessary either to fasten the cord to the 
top of the screw B B or to a light weight for the purpose of carrying 
the forked lever G back to its place after having been used. The 
length of the lifting part of the vertical screw may be varied accord- 
ing to the depth to which the pawl is allowed to drop into the notch 
of the bolt e, and the burr-wheel C C should be fine enough -so that 
it would take the same number of turns of the endless-screw shaft 
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as there are !burrs or cuts on the wheel, in order to raise the lifting- 
screw the thickness of one thread. 

It may be observed that the sweep of the outer end of the forked 
lever, where the cord is fastened, must be as long or longer than the 
lift of the vertical screw, so that the said screw can be raised or 
lowered its full length without causing any strain on the forked 
lever; otherwise the pawl might be lifted from the noteh in the 
bolt. 

Having thus described my improvement, I shall state my claim 
as follows: 

What I claim as my invention, and desire to have secured to me 
by letters patent, is— : 

The manner of disengaging the drop-lever from the notch of the 
bolt from the outside of the partition when the clock is stopped, and 
preventing the same from being effected when the clock is in mo- 
tion by means of the lifting-screws, in combination with the forked 
lever, swinging loop, and ratchet-wheel, substantially in the manner 
above described. 

WM. L. BASS. 

Witnesses : 

JOSEPH GAVETT. 
EZRA LINCOLN. 
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Amos Horprook, of Milford, and Henry D. Fisu, of Hardwick, 
Mass. 


Improvement in Chronometric Locks. 


Specification forming part of Letters Patent No. 17150, dated April 
28, 1857. 


To all whom it may concern: 

3c it known that we, Amos Holbrook, of Milford, and Henry D. 
Fish, of Hardwick, both of the county of Worcester and State of 
Massachusetts, have invented certain new and useful improvements 
in chronometric locks, of which the following is a full, clear, and 
exact description, reference being bad to the accompanying draw- 
ings of the same, in which— 


(Here follow diagrams marked pp. 758 & 760.) 


Figure 1 represents a plan of a lock having our improvements 
applied thereto, showing the relative positions of the various parts 
when locked, and in red lines when unlocked. Fig. 2 represents a 
plan of a bolt that may be applied to any other part of the safe or 
other door in combination with our improved lock; and Fig. 3. a 
similar view of the lock when the door is locked, but showing in red 
lines the proper position of the lock-bolts previous to closing the 
door to lock it. Fig. 4 represents a partial section of one of the 
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clocks, taken centrally through the shaft of the notched disk, toothed 
wheel by which the same is rotated, and graduated disk, and Fig. 5 
a modification of the notched disk. 

In chronometriec locks as heretofore constructed the motive power 
that operated the locks has generally been arranged on the side of 
the safe or vault, while the lock itself is located on the door. Such 
an arrangement as this is at once clumsy, liable to get out of order, 
costly, constantly in the way, and occupies more valuable space than 
is consistent with economy. 

To remedy these objections constitutes the first branch of our im- 
provement; and it consists in so arranging and combining two or 
more clocks, for the purpose of operating the lock, with the latter 
that the clocks, together with those parts by which the lock-bolt is 
liberated and withdrawn to unlock the door, shall all be located 
within the lock, whereby the- latter is much simplified and cheap- 
ened, is made more compact, and rendered capable of being applied 
to or secured to the door alone 

In the use of a single clock to release the bolt, it not unfrequently 
happens that the clock stops before the expiration of the time re- 
quired to unlock the door, by which it is left permanently locked 
unless some independent device be arranged by which it can be 
picked, to avoid which we apply two or more clocks, so arranged 
that either at the appointed time will unlock it independent of 
the other, so that if one should.cease to run the other could operate 
the lock, it being highly improbable that both will stop at the same 
time. It will therefore be apparent that where two clocks are em- 
ployed and arranged like ours, two pawls and levers must be used, 
one paw! and lever for each shoulder of the end of the bolt, in order 
to prevent the latter from being forced back or unlocked by the 
action of the spring employed for that purpose when either pawl is 
released, and also to enable either clock to reléase it; but as the ac- 
tion of these pawls, were the bolt straight and rigid, would prevent 
it from being released at all, unless by both clocks (a necessity we 
specially wish to avoid), we joint that end of it next the pawls, so 
that it may turn freely to the side next the pawl of the clock that 
first released it as it is forced back by the spring; but the tendency 
of the bolt when thus jointed under the pressure of the spring (its 
end being rounded off to enable it the more easily to force apart the 
pawls on either being released) is to turn under the curved sides of 
the pawls, whereas for certainty of action 1t ought to be retained 
centrally between them, in order to be ready to be released by either 
of the clocks, to which end we form a small stud centrally on its 
end, against which the pawls are made to bear, which effectually 
retains it in its proper position, the jointing of the bolt and arrange- 
ment of the stud, when used in connection with the pawls and 
release-levers, constituting the second branch of our invention. 

The third branch of our improvement consists in so arranging a 
spring that it will, upon the reléase of either of the pawls by their 
respective clocks and release-levers, force back the lock bolt or bolts 
and unlock the door. 

The fourth branch of our improvement relates to a device by 
61—261 
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which the lock bolt or bolts are held in their proper position to en- 
able the party locking the door to close it, and by that act lock it ; 
and it consists in so arranging a curved spring-catch on the lock- 
bolts that it can, on the latter being forced back a certain distance, 
be pressed down and hooked upon a stationary stud, so as to retain 
them in that position until they have been pressed still far- 
762 ther back by the closing of the door, which disengages the 
spring-catch from the stud and permits the bolts to be pro- “ 
jected by springs suitably arranged for that purpose, to effect which, 
however, it is first necessary to fix the lock as when locked. 

To enable others skilled in the art to make, construct, and use our 
invention, we will now proceed to describe its parts in det ail, refer- 
ence being had to the accompanying drawings of the same, and to 
the letters of reference marked thereon, in which— ‘ 

A A represent two clocks operated by springs arranged on either 
side of the lock, each of which may be made to run for any given 
length of time; ‘but asa general thing three days will be found suf- 
ficient, so that should the lock be applied to a bank safe or vault it 
may be set to run over any holiday, even should the same fall upon 
a Saturday. In such an event as that the party using the safe reg- » 
ulates or sets the clock to run so many hours before the lock can : 
open by means of the dial-plate B, which is graduated for that pur- 
pose on its face at the periphery with marks for hours, half-hours, 
and quarter-hours, from any given number, according to the time 
the clock will run down, to 0. This dial-plate is mounted on the ae 
outside of the clock-plate @ upon the end of a shaft, b, and rests 
upon the extremity of the neck or hub cof the wheel C, which is also 
mounted upon the shaft 6 of the release-wheel D, against which it 
is forcibly compressed by means of the nut e, as it presses the dial 
B firmly against the end of its hollow journal c, so that as the wheel 
C is rotated by the mechanism of the clock it carries the dial-plate 
and release-wheel around with it. In setting the dial-plate B to é 
make the clock run for a given length of time before the lock will 
open, the nut é is unscrewed, which releases the dial-plate from the 
journal of the toothed wheel C, and permits it to be set at any hour | 
required without reversing the motion of the wheel C, but revolving 
the release-wheel with it : (the dial), after which the nut is again 
tightened up, binding the dial to the hollow journal of the wheel C 
and the latter to the release-wheel. When the clock is intended to 
run, say, for forty-eight hours, then the dial-plate would be grad- 
uated accordingly, and the wheel C formed with that number of 
teeth ; 1f so graduated as to yield also the half-hours, then the wheel 
would have ninety-six teeth, and so on ; or,in other words, the wheel 
will have as many teeth as the clock is intended to run half-hours 
or quarter-hours. As this wheel is operated by the clock-work in 
the usual manner, it is deemed unnecessary here to enter into a 
more minute description of the parts of the clock-work that oper- 
ate it. 

Upon the lower end of the shaft } is secured the release-wheel 1), 
into which a notch, d, is cut, which gradually widens as it enters, 
and so arranged that as the graduated mark 0 is brought by the 
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revolution of the disk B opposite the index-hand or arrow-head f’ 
on the upper plate of the clocks it will be opposite the bent end g 
of the trip or release lever E, so that it shall be free to enter as the 
lever is forced back by the force or action of the spring F on the 
frame-bolt G, which, pressing against the end of the clasps H, forces 
back the trip-lever E, causing its bent end to enter the notch d of 
the disk D, thus enabling the spring F to withdraw the frame-bolt 
which carries the lock-bolts I, and unlock the door. In this instance 
the unlocking-spring F is wound spirally around a guide-rod, ), 
secured to the side of a stationary stud, 4, the latter answering the 
twofold purpose of a guide in conjunction with the rod 7’ to the 
frame-bolt G and of a stationary bearing for one end of the unlock- 
ing-spring F. The other end of this spring bears against a cross- 
piece, f, of the frame-bolt G, through which is pierced a hole for the 
reception of the guide-rod 7. 

The upper end of the frame-bolt G is formed with a joint, J, to 
permit it to turn to either side, according to the clasp H, that has 
been released. On the end of this bolt Gis formed a stud, m, against 
which the ends of the clasps H abut, there being a small notch cut 
in each for its reception. The object of placing this stud upon the 
bolt is to prevent the latter from turning under either of the clasps 
by the pressure of the unlocking-spring, which would prevent the 
opposite clasp, on being released, from releasing the bolt, as it would 
be confined by the other. 

Through mortises formed in the end of the armsof the frame-bolt 
Gare passed the guide-rods xn to the locking-springs J, they also 
forming the connecting-rods between the locking-bolts I and the 
frame-bolt G. The lock-bolts I are connected together by means of 
a coupling-bar, P, which may be made of any suitable form. To 
this coupling-bar is secured a curved spring, Q, which, when the 
lock-bolts are pressed back a sufficient distance, is pressed over the 
stud k so as to hook on it, to retain them in that position, the pres- 
sure of the locking-springs J serving to keep it in place for that 
purpose. 

When it is desired to use, in connection with the side or main 
locking-bolts, end or other locking-bolts, it is only necessary to 
arrange a frame-bolt, G’, Fig. 2,and unlocking-spring F’, similar to 
those in Figs. 1 and 2, the locking-bolt I’ and spring J’ and station- 
ary stud k’ being’ also arranged on the same plan. The withdrawing 
or unlocking of these bolts iseffected simultaneously with the unlock- 
ing of the main lock by the arm M of the frame-bolt G of the latter 
striking the end of a lever, N, which, turned upon an axis, p, with- 
draws the other end of the lever from the end of the frame-bolt of 
the end lock-bolt, which permits the spring F’ to force back the 
frame-bolt, and thus unlock it by withdrawing the lock-bolt I’ 
with it. 

Where the door is intended to be kept locked for a longer time 

than twenty-four hours a modification of the release- 
763-765 wheel had better be used. This wheel D’, Fig. 5, is 
formed with a groove, 0, winding spirally around its pe- 
riphery, it having as many coils as the clock runs days, each revo- 
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lution representing a day. When such a wheel is used then the 
dial-plate will be graduated into twenty-four parts, and each part 
into halves and quarters, if desired, corresponding with the number 
of hours, half-hours, and quarters in each day, the toothed wheel C 
having twenty-four, forty-eight, or ninety-six teeth, respectively, 
according to the graduation of the dial. 

In setting the lock with such a release-wheel the operation is as 
follows: Let us suppose that the time required for the door to be 
kept locked is two days and fourteen hours. After unscrewing the 
tightening-screw e, Fig. 4, the dial-plate is revolved twice, and then 
set with the number 14 opposite the index f’, when the operation 
will be complete, it having caused the end of the release-lever E’, 
which is jointed for this purpose, to perform two revolutions and }4 
part of a revolution of the groove, from which it will be apparent 
that, as the wheel performs but one revolution per day, the release- 
lever will be two days and fourteen hours in returning to the point 
from whence it started, where it will be released by its bent end be- 
ing pressed into a notch, d’, located there for that purpose, and the 
deor unlocked by the spring I’, as before described. 

W represents the hinged joint of the release-lever EK’, which per- 
mits it to rise and fall in a vertical direction, and y the pivot upon 
which it turns. 

The operation of our lock is as follows: Supposing, for example, 
that the lock is unlocked, as shown in red lines in Fig. 1, the frame- 
bolt is first drawn down soas to project the loeck-bolts to their utmost 
capacity beyond the edge of the lock-plate, thus compressing the 
unlocking-spring F. In this position the clasps H are closed over 
the end of the jointed bolt G, clasping the latter and bearing against 
the stud m. ‘The release-levers are then pressed down against the 
ends of the clasps H, and the graduated disks B turned sufficiently 
round to earry the notches d past the bent ends of the release-lever, 
so that they shall rest upon the periphery of the disk D, the locking 
of the lock being then completed ; but in this-position it will be per- 
ceived that the door cannot be closed because of the projection of the 
lock-bolts I over the jamb of the door. To obviate this difficulty 
the lock-bolts [ are so arranged as that they can be pressed back a 
sufficient distance by sliding through the mortise in the arms M of 
the frame-bolt G to permit the curved spring-catch Q to be hooked 
over the stationary stud 4, whereby the bolts are retained in that 
position, as shown in red lines, Fig. 3, the beveled part 2 alone 
projecting through the lock-plate 2’, 'v which arrangement the door 
ean be closed and locked, as the act of closing the door forces back 
the lock-bolts slightly further, which releases the spring-catech from 
the stud. The pressure of the locking-springs J then projects the 
lock-bolts into the mortises formed in the jamb of the door for their 
reception, by which the locking operation is completed ; previous to 
which, however, after the lock has been arranged properly to lock 
the door, the party locking it first winds up the clock 1f it has run 
down, and then sets the proper number on the graduated disk of the 
clocks (he having first unscrewed the nut e for this purpose) in rela- 
tion to the index-hands /’ according to the number of hours and 
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parts of hours he desires the safe to be kept locked—that is to say, 
if he wishes it to run exactly twelve hours he will bring the number 
12 on the graduated disks opposite to the index-hands or arrow- 
heads, when the door of the safe will be ready to be closed in order 
to lock it. At the expiration of this time the clocks will have 
brought round the notch of the wheels D opposite the bent of the 
release-levers, so that they sliall be free to enter as the clasps I force 
its other end outward under the pressure of the spring as it unlocks 
the door. 

We do not claim the employment of two or more clocks to operate 
chronometric locks; but 

What we claim, and wish to have secured to us by letters patent, 
iIs— | 

1. The confining of the frame-bolt G, and the releasing of the 
same by means of the jointed portions G i, the embracing-pawls 
H H, and release-levers E E, operated by said clocks, as set forth. 

2. The partial setting back of the independent locking spring- 
bolts 1 I by means of the spring-catch Q until the closing of the door, 
as set forth. 

In testimony whereof we hereunto set our hands this 31st day of 
December, A. D. 1856. 

AMOS HOLBROOK. 
HENRY D. FISH. 
Witnesses : 
WILLIAM MIXTER. 
GEORGE RUGGLES. 


767-769 Unirep States PATENT OFFICE. 
A. WittraMs and E. P. Cummines, of Philadelphia, Pennsylvania. 
Improvement in Locks. 


Specification forming part of Letters Patent No. 17245, dated May 5, 
1857. 
To all whom it may concern: 

Be it known that we, Alfred Wiliiams and Edward P. Cummings, 
of the city and county of Philadelphia, in the State of Pennsylvania, 
have made an improvement in locks for banks, safes, and fire- 
proofs; and we do declare that the following is a full and exact de- 
scription thereof, reference being had to the accompanying draw- 
ings, and to the letters of reference marked thereon. 


(Here follows diagram marked p. 766.) 


We construct our lock in the common form externally, but dis- 
pense entirely with key or key-hole. 

The bolt B, figures 1 and 2, is thrown out by means of springs 
(one or more) H, Figs. 2 and 3, and in this respect not differing 
from the common spring or night lock. Over the bolt we lay the 
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a yoke ©, Figs. 1 and te sliding through the guard §, Figs. 

1 and 2, and the end F, Fig. 1, dipping back into the oolt and slid- 
ing, In common with it, under the plate covering the socket K, Figs. 
1 and 2. 

Attached to the arms of the T-shaped yoke are the springs D D, 
Figs. 1 and 2 (two or more), which serve to retract the yoke, and at 
the same time the bolt. 

For the purpose of extending the springs and allowing the bolt 
to fasten the door, we have arranged the levers E and F, Fig. 1, one 
short and one long, connected by a toggle-joint, G, Fig. 1, the long 
one to stand, when in position, exactly over the short one, as In 
Fig. 1. To retain the levers in this position we apply the revolving 
dial N, Fig. 1, with a groove O, Fig. 1, in which the pylley X, Fig. 7, 
is adjusted, which groove has an outlet, P, Fig. 1, and a cam across, 
as at Q, Fig. 1. 

H, Fig. 1, is a lever, which, when in position, meets the shoulder 
I, Fig. 1, and thus prevents the bolt from being pushed back. J, 
Fig. 1, is a crutch, on which the end of the lever rides until the bolt 
comes finally home to its position. 

Inclosed in the apartment L, Fig. 1, are two clocks, whose action 
is to rotate the revolving dial, but so arranged that either will rotate 
it independently of the other, thereby providing for accident to the 
clocks, as both would not probably stop at the same time. 

The operation of the lock is as follows: The safe or fire-proof is to 
be closed for a certain time. We first ascertain that the clocks are 
wound up. Then loose the revolving dial, raise the lower lever, and 
at the same time depress the stop-lever. Adjust the pulley on the 
back of the long lever in the groove in the dial, by way of the open- 
ing in its circumference; rotate the dial till the index points to the 
required number of hours before the safe is to be opened, and 
tighten it so that the clocks will rotate it. On observing the stop- 
lever, now, theend will be found to ride on the crutch J, Fig. 1; but 
if the bolt be pushed in and then allowed to return to its place, the 
stop-lever will be found in position against the shoulder, as in Fig. 1. 
The object of this is to prevent a forcing of the bolt by pressure on 
the end. The pulley, being retained in the groove, keeps the levers 
on their center, and the revolution of the dial will, at the required 
time, bring the opening against the pulley, and the cam throws the 
levers off their center, when the retracting-springs withdraw the 
yoke, and with it the bolt. 

From the foregoing it will be seen that the bolts are withdrawn 
by the action of the clock-movements, and cannot be withdrawn ex- 
cept by the revolution of the dial, which releases the pulley on the 
long lever. 

It will also be seen that there is no oceasion to approach the lock 
except when the door is open, so that key or key-hole is entirely 
dispensed with, thereby rendering the lock completely burglar and 
powder proof. | 

We claim and ask to have secured to us— 

The use of the yoke C CC, the levers E F, and the stop-lever H, 
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‘ the whole constructed, arranged, and operating in connection with 
the disk N, as set forth. 
Philadelphia, February 2, 1857. 
A. WILLIAMS. 
EDWARD P. CUMMINGS. 


W itnesses : 
+ JAMES C. ATKINSON. 
| 773 Unitep States Patent OFFIce. 
A. Hotsrook, of Milford, Massachusetts. 
Improved Chronometrice Lock. 
Specification forming part of Letters Patent No. 19927, dated April 
13, 1858. 

| To all whom it may concern: 
< Be it known that I, Amos Holbrook, of Milford, in the county of 
Worcester and State of Massachusetts, have invented certain new 


and useful improvements in automatic locks; and I do hereby de- 

clare that the following is a full, clear, and exact description of the 

principles or characters which distinguish them from all other 
+ things before known, and of the usual manner of making, modify- 
ing, and using the same, reference being had to the accompanying 
drawings, of which— 


| (Here follows diagrams marked pp. 770 & 772. 


Figure 1, Plate 1, represents a view of the lock. in locked position, 
Bs the lid being taken off to show the arrangement of the several parts 
in connection with two time-motions. Fig. 2, Plate 1, is a plan of 
a part of the lock, showing the position of the bolts, springs, and 
‘l-guide when unlocked. 

Plate 2 represents the different parts of the inside work of the lock 
disconnected, the better to show their construction. On this plate 
Fig. 1 represents an end view of one of the time-movements, show- 
ing the construction of the spiral grooved releasing-cylinder and its 
| connection with the time-work. Fig. 2 represents the locking-bolts 
a with their connecting-rods and locking-springs, also the T-guide and 
revolving crescent, all inverted from their true position in the lock. 
Fig. 3 represents one of the adjustable rests, with the adjusting 
screw and nuts. Fig. 4 represents two release-levers, with their ad- 
justing-springs and retaining-studs. Fig. 5 represents a section 
| taken through the center of the spiral-spring catch and a part of 

the lid of the lock and locking-bolt. 
: The objects of my improvements are, first, to reduce and meen 
: the mechanical arrangements, so as to diminish the size of the lock 
a and reduce the cost of manufacture ; secondly, to secure certain and 
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direct action by relieving the time-work from all pressure of the 
levers and springs tor unlocking; thirdly, to enable me to use an 
independent revolving bolt; and, fourthly, to facilitate the labor of 
setting the lock. 

I construct my locks with two or more independent bolts, in the 
form of acylinder, bored hollow the greater part of their length, for 
the purpose of receiving the screw of the connecting-rod and a part 
of the locking-spring. This form enables me to place the unlocking 
spring or springs (I prefer two) and the stem P of the T-guide be- 
tween the bolts. Centrally in the T-guide I insert a small round 
shaft, working loose and standing perpendicular to the bottom of 
back of the lock, having a crescent firmly fastened to the lower end, 
and an index of elongated form parallel to the crescent firmly fast- 
ened to the other end. Upon each side of this shaft, and running 
at right angles with it, are two mortises, through which are passed 
the guide-rods of the unlocking-springs, having large heads, which 
form stop-motions for the T-guide and action of the springs, and are 
firmly screwed at the other end to the lock-box. At each end of 
the ‘T-guide are like mortises for the reception and action of the 
connecting-rods ofthe bolts. Whenthe T-guide isdrawn forward,com- 
pressing the unlocking-springs, the crescent, being previously partly 
turned round, passes between the retaining-studs upon the short and 
bent end of the release-levers, and is brought again to a position 
parallel to the T-guide, as will be shown by the index, by striking 
on its rounded side against two studs placed upon the back of the 
lock-box, thereby placing the T-guide and bolts in locked position. 
The release-levers are bent, and, crossing each other, operate by a 
shears-joint upon the same pivot; or separate pivot may be used. 
Each lever bas a pin upon the side next to the time-work, and is 
jointed between the pin and the main pivot, which enables the long 
end of the lever to be moved perpendicular to the back of the lock, 
which pin takes into a spiral groove upon the cylinder on the shaft 
to which the index or hand of the time-work isattached. By turn- 
ing this hand forward upon the dial the pin is taken up by the 
groove upon the cylinder (the lever being pressed toward it by a 
spring placed between the short end of the levers, and upward by ¢ 
spring under the lever acting against the back of the lock-box), 
which raises the end of the lever against the adjustable rest, and is 
there retained until the hand has been carried or turned back to the 

point of starting, XII, when the lever will be again below the 
774 rest, and by the action of the unlocking-springs the short end 

will be thrown backward and outward, releasing one end of 
the crescent and unlocking the lock. 

To enable any one skilled in the art to make and use my inven- 
tion, I will now proceed to describe the several parts in detail, ref- 
erence being had to the accompanying drawings and the letters of 
reference on the same, in which— 

A’ A? represent two time motions or clocks, constructed upon the 
principle of the lever-watch to run six days, while the lock cannot 
be set for more than three days at one time. These occupy the 
entire portion of one-half of the lock, and are made right and left. 


eee ee 


lee Pree ay —~-— 


a 


_ 


7 2 , 


BERKSHIRE N. B. ET AL. VS. YALE LOCK M. CO. ET AL. 489 


B’ B? are the dials upon the outside of the clock-plates, to enable 
the operator to set and lock the lock for any number of hours or 
parts of hours up to the full time for which the lock is constructed 
to operate, which may be increased by constructing the lock with a 
longer spiral cylinder and rest. The index-hands a a are mounted 
upon the shafts 6 6, which pass through and are firmly fastened to 
the spiral grooved evlinders c, Plate 2, and also pass loosely through 
the geared wheels d d, which take into and are driven by the clock- 
wheels e upon the spring-shafts f f of the clocks. 

The wheels dd operate upon and turn the cylinders ¢ by means 
of the friction-springs g, which are retained pressing upon the wheels 
by the pin A through the shafts, thus permitting the cylinders to be 
turned by the index-hands for the purpose of setting the lock with- 
out moving the time-work. Upon the cylinders are cut a right-hand 
spiral groove, 12345,about eight tothe inch, with a narrow thread 
or partition, 7, for receiving the pins kk of the release-levers U C. 
When the index-hand is turned back to XII on the dial-plate the 
lower end of the thread is in the position shown in Fig. 1. Plate 2, 
at 1, the pin & being also at 0, in position to be taken up in groove 
1 when the index-hand is turned forward. There is a spring; J’ J’, 
placed undér and attached to each of the release-levers C C, and 
acting upward upon them, pressing the pin slightly against the 
thread between land 2. There is also a closely-coiled spiral spring, 
k’, placed between and attached to the short arms of the levers, 
which, by its action, holds the other arms against the cylinders, so 
that when the indexes are turned forward, as shown, on A? the pin 
k will be taken up in the grooves 1 of the cylinders and the levers 
rested against the adjustable rests D D. ‘These rests are so con- 
structed that they may be raised or lowered by means of the nuts 
Lill, so that the levers shall be carried to the bottom or released 
when the index points to XII or any desired point on the dial. 

The release-levers C C are jointed at E E, permitting the long arm 
to be raised and lowered without moving the retaining-studs F F or 
opposite ends of the levers. They (the levers) cross each other upon 
a pivot driven into the back of the lock, and moving upon the pivot 
as a shear-joint, and held by the screw G, with a large head, and 
driven or screwed into the pivot. On the ends of the short arms of 
the levers are two retaining-studs, F F, standing perpendicular to 
the levers against which the crescent I is pressed by the action of 
the unlocking-springs J J, formed of spiral brass wires around the 
guide-rods K K, which rods and crescent, with the shaft m and index 
n, are heretofore described. 

The locking-bolts L L are made of steel or hard composition in 
the form of a cylinder rounded at the end P P, with a groove cut 
around their circumference at g q, with the side farthest from the 
rounded end of the bolt perpendicular to the axis of the bolt and 
the other side beveled. 

The bolt is bored nearly its whole length for the reception of the 
connecting-rod M M,and about two-thirds of its length large enough 
to admit the locking-springs ss to act freely, which springs are con- 
structed similar to the unlocking-springs J J. Passing through the 
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cover of the lock is placed a small spiral-spring bolt, N N, directly 
over each locking-bolt, and perpendicular to its axis, so that when 
the locking-bolt is pressed back from its locked position, compress- 
ing the locking-springs s 8, the spring-bolt may be pressed into the 
groove g q by the finger placed at ¢¢ on the outside of the lock, and 
retained there until the pressure of locking-springs 8 s is counter- 


acted by the rounded end p of the bolt striking against the jamb of 


the door on closing, when the spring-bolt N will be driven back from 
the dotted lines u, lig. 5, to its original position, permitting the bolt 
to be locked into the staple by the spring s. 

To set the lock for any desired time and lock the door, the clocks 
being wound up and running, the operator has only to turn the 
hands of the clocks backward (from large to small numbers on the 
dial) past XII,as shown on B’. Then, with the hand upon the 
‘T-guide O, compress the unlocking-springs fully, when the index n 
will stand parallel to the T-guide or across the lock. While in this 
position, turn the hands forward upon the dial any definite distance 
past XIT, and the T-guide Lolts, &e., will be retained in locked posi- 
tion, as shown on Plate 1, Fig. 1. Then turn the hands forward 
(from-small to large numbers), counting from XII, over any number 
of hour-spaces, according to the time which the lock is required to 
remain locked—that is to say, if it is set at 4 o’clock p. m., to remain 
locked till 8 o’clock the next a. m., or sixteen hours, the hands will 
be turned forward one entire revolution of the dial and past Xil to 
IV ; if for twenty-four hours, two entire revolutions, stopping at XII. 
Then place the hand upon the end of the bolts p p, compress the 
locking-springs s s, and press down the spring-bolts N N, and permit 
the bolts L L to press against them, when both the bolts L L will 
remain with springs compressed and the locking-bolts standing out 

of the lock sufficiently to strike against the jamb of the door, 
775-777 relieving the spring-bolts, as before described, and locking 
the door when closed. 

From the cylindrical construction of the bolt, it will be seen that 
when locked it would easily revolve in its bed, being an impediment 
to cutting, sawing, or boring the bolt. 

What | claim as my invention, and wish to have secured to me 
by letters patent, is-— 

1. The use, in the construction of automatic and chronometric 
locks, of jointed release-levers, so arranged that their action when 
released shall be from the time-work, and so that the releasing of 
either lever from its rest or the time-work shall release one end of 
the crescent I or its equivalent. 

2. The retaining of release-levers while the lock remains locked 
upon fixed or adjustable rests, which shall receive all pressure nec- 
essury to insure the action of the levers when released by the time- 
work. 

3. The use ofa crescent, I, or its equivalent, so arranged that the 
releasing of either end of it shall also release the unlocking spring 
or springs, unlocking the lock, as set forth. 


1. The use of a spiral grooved cylinder operated by time-work, 
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with the base or bottom of the spiral grooves full and entire, with- 
out notch or cavity, as set forth. 

5. The use of a hollow-cylinder locking-bolt, revolving loosely 
in its bed when locked, as set forth. 

6. The adjusting-springs J J k’, or their equivalents, for the pur- 
poses set forth. 

7. The arrangement of a T-guide, or its equivalent, with its guides 
and unlocking-springs between the unlocking-bolts, as set forth. 

8. The spiral-spring bolt, operated from the outside of the lock- 
plate, for the purpose of retaining the locking-spring compressed till 
closing the door, as set forth. 

In witness whereof I have hereunto set my hand and seal this 


13th day of March, A. D. 1858. 
AMOS HOLBROOK. [t.s.] 
W itnesses: 
G. W. BROWN. 
BENJAMIN C. KING. 


781 Unitrep States PAtTent OFrPice. 
LyMAN Derpy, of New York, N. Y. 


Improvement in Bank- Locks. 


Specification forming part of Letters Patent No. 21947, dated Novem- 
ber 2, 1858. 


To all whom it may concern: ! 

Be it known that I, Lyman Derby, of the city, county, and State 
of New York, have invented certain improvements in locking or 
bolting the doors of banks, bank-safes, or other places, by means of an 
automatic machine arranged on the inside of the safe; and I do 
hereby declare the following to be a full description of the same. 

The na‘ure of my invention consists in securing to the inside of 
the door a bar or series of bars or cross-bars so arranged as to revolve 
on one common center, which is fastened in the door in such a way 
as to permit a handle or knob being attached to it on the outside of 
the door to latch the bars when the door is closed; also, the mode 
of constructing and operating a spring-latehing lever by means of a 
simple clock-movement, so that however ponderous the locking-bars 
may be the power of an ordinary clock-movement will be sufficient 
for the purpuses required, and as each of the parts—to wit, the lock- 
ing-bars, pendulous latching-lever, and clock-movement—are de- 
tached and operate independent of each other, except in the opera- 
tion of unlatching the locking-bars, st can be seen at once that the 
greatest amount of security is attained by the least possible amount 
of mechanism and power. 

But to describe my invention more particularly I will refer to the 
accompanying drawings, forming a part of this specification, the 
sae letters of reference, wherever they occur, referring to like parts, 


(Here follow diagrams marked pp. 778 & 780.) 
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Figure 1 is an interior view of a safe, looking in from the back of 
it, and exhibiting the cross-bars, latching-levers, and automaton. 
Fig. 2 is a front elevation of the safe, exhibiting the handle secured 
in the axis of the cross-bars on the interior of the door of the safe for 
latching them. Fig.3 is a transverse cut-section of the safe, through 
the line x z, Fig. 1. 

Letters A are representations of the walls of an ordinary iron safe, 
and B the door thereof. To the inside of the door is secured a cross- 
bar, C.on an axis, D. This axis is arranged eccentric to the true 
center of the cross. The object of this is to cause the bars, immedi- 
ately on being released from the latching-lever, to withdraw from 
the recesses in the sides of the safe, in consequence of the preponder- 
ance of weight in the back end of the cross-bars. It will be obvious 
that this same effect can be produced by weighting the back end of 
the bars should the axes be in their true center. 

Attached to the axis on the outside of the door of the safe isa 
handle, E. an object of this handle is to lateh the bars when the 
door is closed, the ends of which are held in brackets F F, secured 
on the inner en of the door, so as not only to prevent the bars 
rotating too far, but at the same time to support and strengthen 
them. It is not absolutely necessary that this handle should be cen- 
tered in the cross-bars for the purpose of latching them, or that the 
axis of the cross-bars should extend entirely through the door, as 
there are many very obvious ways of latching the bars; but I do not 
think a more simple mode can be suggested in view of the design of 
having the bars to drop of their own gravity when unlatched. 

Letter G is a pendulous spring-latch lever, secured to the inside of 
the safe by a center pin, H. This center pin is arranged so as to be 
on a line or nearly so with the end of the cross-bar. Tlie object of 
this is to have the lateh g? as near as possible on a line with the 
center pin, that any power applied to lift the cross-bars to open the 
door will have to be exerted upon the pin before it could be opened, 
while at the same time a small spring, I, may be applied to hold the 
latch g? in whatever position the safe may be in upon the end of the 
bar, to keep it locked till the detaching-pin J in the dial-plate K 
comes round and raises the long arm of the lateching-lever G, to let 
the bars drop from the recesses in the sides of the safe. 

Letter L represents the frame of an ordinary clock-movement, 
which is exhibited as secured in the chamber of the safe. 

[n practically building safes for the application of my method of 
locking them, recesses will be formed in the sides of the safe in such 
a way as to be out of the way entirely, and the clock-movements will 
be concealed within them. 

As any ordinary clock-movement not using a — 
782 & 783 lum can be used for unlocking the door of the safe 
stated times, I do not deem it material to describe the 
clock-movements, otherwise than to specify it under the general 
name of a clock-movement, and therefore claim the use of any such 
application of the same for the purposes set forth. 
Having now described my invention, I will proceed to set forth 
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what I claim and desire to secure by letters patent of the United 
States. 

1. The use of the bars or cross-bars secured on an axis eccentric 
to its true center for the purpose of obtaining gravity to unlatch 
them, in combination with the inside of the door of a safe or other 
place, substantially as hereinbefore set forth. 

2. The use of a pendulous latch-lever secured to the inside of a 
safe, in combination with the bars or cross-bars operating, as here- 
inbefore set forth, on the inside of the door of a safe, and for the 
purposes described. 

3. The use of the application of a clock-work movement, in com- 
bination with an inverted V-shaped pendulous latch-lever and bars 
or cross-bars on the inside of the door of a safe, for the purposes here- 


inbefore set forth. | 
LYMAN DERBY. 
In presence of— 
HORATIO DORR. 
EDWARD HINLAND. 


785 Unitrep StratTes PATENT OFFICE. 
OpsabDIAH Bayty, Jr., of Moore’s Hill, Indiana. 
Improved Safe-Lock. 


Specification forming part of Letters Patent No, 22057, dated 
November 16, 1858: , 


To all whom it may concern: 


se it known that I, Obadiah Bayly, Jr., of Dearborn county, in 
the State of Indiana, have invented a new and improved safe- 
lock, which I style “ Bayly’s burglar-proof safe-lock,” to prevent 
burglars from breaking into and rifling safes; and I do hereby de- 
clare that the following is a full and exact description, reference 
being had to the accompanying drawings, and to the letters of ref- 
erence marked thereon. 

The nature of my invention consists in providing a lock or fast- 
ening for safes so attached to and regulated by clock-work attached 
to the same plate with the lock that when the bolt is sprung so as 
to fasten the safe or whatever it may be intended to fasten and se- 
cure—or, in other words, when it is locked—the door of the safe is 
absolutely fast for a given time—to wit, until the hour arrives by 
the clock attached to which it was set to be unlocked—being so regu- 
lated by means of a dial-plate that the lock may be readily set to 
remain locked for any given time, if the time be not longer than 
the clock attached will run with one winding, or until any given 
hour arrives. At the expiration of the time to which it has been 
so set it may be readily unlocked by means of a key which I have 
provided ; but until the expiration of said time it cannot be un- 
locked by my key or any other, and is perfectly secure against the 
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action of powder, there being no crevice or opening through which 
powder may be introduced. 

To enable others skilled in the arts to make and use my inven- 
tion, I will proceed to describe its construction and operation. 

[ construct my burglar-proof safe-lock as follows, to wit: I pro- 
cure the best of lever clock-works and set them between two plates 
large enough to admit the clock-work part of my invention. On a 
separate plate I set the remainder of my invention, and attach the 
whole to the inside of the safe door, so as to connect with the said 
clock-work, as shown in the following explanation of the diagrams, 
to wit: | 

(Here follows diagram marked p. 784.) 


Figure 1 represents a view from the inside of the door, showing 
my invention, in addition to wheels U and V, these being wheels of 
the clock. 

W W represent wheel No. 1 of my invention geared into V, the 
great wheel of the clock. 

The dotted square shown at Y represents the square of the shaft 
of W W as being behind that wheel. 

On the square of the shaft is the movable pinion-wheel X, geared 
into wheel Z Z, No. 2, of my invention. 

On the shaft of Z Z, and behind that wheel, is the nick-wheel, the 
rim of which is seen at N M. On the same shaft and at the end in 
front is a hand which passes over a dial-plate constructed on the 
front plate of the works. ‘The figures on the dial show how far the 
wheel must be turned in order that the lock may be unlocked at 
any given time when the hand points to the figure on the dial de- 
noting the same time. P, the shaft of nick-wheel ZZ, and on 
which the hand is placed. The dotted lines show at O the nick in 
the wheel N N as being behind Z Z. 

Cand D, the fastening-staples of the bolt B B J; J, an arm of 
bolt B B, acted upon by opening-shaft A A, in order to press back 
the bolt to open the door; K, a spring which acts against the end 
of the bolt. and which may be pressed back between nick-wheel N N 
and wheel ZZ; M,a bearing of the opening-shaft A A; L, aspring 
which acts on the bolt B B to press it against the face of the plate. 

I’ F represent the security-lever, which acts around a bearing at 
G; H, the security-spring, which acts on the security-lever in such 
a manner as to cause it to pass over bolt B B and spring L; I, the 
security-catch, which passes over the security-lever. 

The security-spring, security-iever, and security-cateh all act in 
such a manner as to secure the bolt B B when it is pressed against 
the plate by spring L. 

EE, a lever which acts on the edge of the bolt next to the plate ; 
( Q and 385, two levers called “ stop-levers;” Rand T, the bear- 
ings of these levers. 

The stop-lever Q Q has a catch at the end shown at O, and is 
drawn into a spring from the first angle to O. The first angle (a 
right angle) of this lever turns from the line of the spring toward 
the face of the plate, as shown in Fig. 3. The second angle (a right 
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angle) of this lever turns toward the left, as shown in Fig. 1, forming 
the main arm of the lever. 
Stop-lever S S, merely a continuation of lever Q Q 
786 &787 toward the left, forms a right angle toward the top of 
the door, and again forms another right angle turning 
from the door, as shown in Fig. 4, still forming a third right angle 
toward wheel U, as in Fig. 4, and a turn, as in Fig. 1, so as to come 
in contact with wheel U U, thus stopping the clock only when acted 
upon by lever Q Q, when the catch is thrown into the nick O and 
drawn round by the nick-wheel, which takes place when the nick is 
brought fronting the end of the bolt B Bb, as shown in Fig. 1. 

lig. 2 presents a view from the front edge of the door, and is 
designed to show more clearly the opening-shaft A A, the square of 
which protrudes from the outside of the door after having passed 
through it, round in form. 

Fig. 2 also shows more clearly the bolt-fastening staple D D, the 
security-lever F F, the security-catch I, and lever E E. 

Figs. 3 and 4 have been explained in connection with Fig. 1. 

3and 4in Fig. 2 are blocks used for bearings to fasten other 
works to, being attached to the plate. 

Directions for locking this lock.—First, slip the movable pinion- 
wheel X toward the end of the shaft till it ceases to gear with 
wheel Z Z. 

Second, raise the spring of lever QQ till the catch passes out of 
the nick O, and turn the wheel around till the hand points to the 
dot or figure denoting the number of hours which the safe is re- 
quired to be locked up. Now slip the pinion-wheel back on the 
shaft till it again gears into wheel Z Z. (Should the cogs of the 
pinion come in contact with those of wheel Z Z instead of gearing, 
turn the wheel Z Z till it gears in the nearest cog. This difficulty 
will be overcome in practical use by having the cogs of both wheel 
and pinion very small.) 

Third, place the thumb of the right hand on the edge of the 
door, opposite the end of bolt B B, as seen in Fig. 2. Now place 
the foretinger on security-lever F F at 1; draw it forward till the 
first angle passes the edge of bolt B B. Now place the thumb of 
the left hand on lever E E. Press it down till the bolt B B rises 
past the nick-wheel N N. Now place the thumb of the right hand 
on the end of the bolt B B, press it back against spring K, start the 
clock, and shut the door. 

N. B.—Be careful before closing the door that stop-lever SS does 
not come in contact with the cogs of wheel U U. 

Directions for unlocking.—Place the key on the square of the 
opening shaft A A. Turn to the left and open the door, still holding 
the key turned. 

In practical use the clock will be wound from the inside. 

The reason why it is otherwise arranged in the model is, that as 
the model will probably be tried by persons unacquainted with it, 
they might neglect to wind it before locking, which Would be a fatal 
mistake. 

The opening-shaft in practical use will also be made round in 
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form to the outer face of the door, fitting so nicely that powder can- 
not be introduced by any means whatever, thus making it abso- 
lutely powder-proof. 

What I claim as my invention is— 

1. The action of nick-wheel N N in preventing the bolt B B from 
being pressed back so as to unlock. 

2. The application of a movable pinion on the shaft of wheel W 
W, in connection with a steel plate and hand, by means of which 
the lock is set to unlock at any given hour by the nick passing in 
front of the bolt B B and permitting it to pass within the nick, and 
not until then. 

3. The application of security-spring H, security-lever F F, and 
security-catch I in allowing bolt B B to pass back and over the rim 
of nick-wheel N N, and again securing it opposite the rim of nick- 
wheel N N when the door is shut. 

4. The application of stop-levers S S and Q Qin stopping the 
clock when the nick is opposite bolt BB, by lever S S coming in 
contact with the cogs of wheel U U of the clock. 

5. The application of spring Lin pressing bolt B B against the 
plate of the works. 

OBADIAH BAYLY, Jr. 

W itnesses : 

JOHN K. THOMPSON. 
WILLIAM WHEELER. 


791 Unirep States PATENT OFFICE. 


H. Srone Ricuarpson, of Manlius, New York, assignor to Himself 
and Kk. P. Russell, of same place. 


Improvement in Automatic Machines for Lighting and Extinguishing 
Gas. 


Specification forming part of Letters Patent No. 55909, dated June 
26, 1866. 


To all whom it may concern: 


Be it known that I, H. Stone Richardson, of Manlius, in Onon- 
daga county. in the State of New York, have invented a new and 
useful machine for automatically lighting and extinguishing gas 
or other lights; and I do hereby declare that the following isa 
full and exact description thereof, reference being had to the accom- 
panying drawings, forming a part of this specification, and to the 
letters of reference thereon marked. 

‘The nature of my invention principally consists in combining a 
suitable time-keeping device with a suitable device for turning a gas 
or other cock, so that the machine may automatically turn the gas 
on or off at any hour to which it may be set, all of which will more 
fully hereinafter appear. 
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H. S. RICHARDSON, 
Automatic Machine for Lighting and Extinguishing Gas. 
No. 55,909. Patented June 26, 1866. 
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To enable others to make and use my invention, I will describe 
its construction and operation. 


(Here follow diagrams marked pp. 788 & 790.) 


In the drawings, figure 1 is a front elevation, showing the time- 
dial and the setting-dial. Fig. 2 is a- front elevation, with the face 
of the case removed, so as to show the arrangement of the clock-work 
device and its connection with the setting-wheel. Fig. 3 is a rear 
elevation, with the rear of the case removed so as to show the mech- 
anism for operating the gas-cock. Fig. 4 is a plan view, the case 
being in section, showing the connection between the clock-work 
device and the turning device. 

My invention is more particularly intended to be used for light- 
ing and extinguishing street gas-lights, but is, of course, applicable 
to other purposes. 

In the drawing, A represents a cast or stamped metal case, in 
which the machine is placed, and it serves as the outer frame-work, 
to which some of the parts are fixed. 

B represents the common clock-work of an eight-day spring-clock, 
and it is duly provided with a time-dial, 6,and hour and minute 
hands a and ¢, for showing the hour, and communicates motion to 
the setting-wheel. 

C is the setting-wheel provided with hands d and e, for respect- 
ively setting the hours at which the gas is to be turned on and off. 
This wheel is provided with a hollow spindle, f, within which turns 
the cam-shaft g, within which is the shaft-/ of the other cam. 

D and D’ are the cams on shafts g and h, and they alternately 
turn the gas on or off. 

F F’ is the gas pipe and cock, the cock being so constructed that 
when turned on another quarter-turn in the same direction will 
turn it off. This cock is provided with a small cog-wheel, i, actu- 
ated by a larger wheel, j, forming the front plate of the lighter-bar- 
rel. These two wheels-i and j are so proportioned and geared that 
one-seventh of a revolution of the larger wheel shall produce one- 
fourth of a revolution of the smaller one. 

G is a lighter-barrel or match-cylinder, and it is made to revolve 
by a suitable coiled spring, S, contained within the cylinder. It is 
also provided with seven match-tubes, £, into which suitable “squib” 
for other matches are to be placed. A nn l, is placed near 
the opening of the draft-tube H, so as to draw the fame up to the 
burner I. 

J is a stationary plate forin : . the rear end of the match-cylinder, 
and is provided with two detent-teeth, 1 and 2, being far enough 
apart to allow the revolving cylinder G to make one-seventh of a 
revolution whenever both detents have let go their hold. 

K are seven dogs pivoted at the margin of the match-cylinder G, 
and in turn catch against the teeth 1 and 2. The dog K’ escapes 
from tooth 1 at the instant that the match is lighted and the gas is 
turned on, as shown in Fig. 3. At the same time dog K? catches 
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arrives for extinguishing the light. 

L. L’ are the two operating dog-levers, each being pivoted to the 
plate J,and provided with tripping- levers lU for tripping the dogs K. 

D D’ are two ‘ams, respectively fast to their shafts g and h, by 
which the cams are revolved. 

N N’ are two cam-levers, pivoted at the studs 3 3 and operated by 
the cams M M’. 

O O’ are two connecting-levers, having one end pivoted at studs 
4 4 and the other resting under the end of dog-levers L. The end 
of cam-lever N rests under the center of connecting-lever O and 
causes it to elevate the outer ead of dog-lever L. 

P P’ are spiral springs, whose office is to pull down the ends of 
the dog-levers the instant that they are set free from the elevating 

power of the cams and cain-levers. 
792 & 793 The operation of my invention is as simple as effect- 

ive. The clock being wound and the match-cylinder 
being provided with seven matches and duly wound, the machine 
is ready for automatic operation for seven days. After the expira- 
tion of this time the machine is again wound and resuppiied with 
matches. The cams and other machinery should be so adjusted, 
for instance, that when the on-hand d indicates 24 the gas shall be 
turned on and lighted, and when the off-hand e reaches the same 
24 the gas shall be turned off and extinguished. Suppose, then, 
that we wish to light the gas at 7 o’clock in the evening, we fix the 
on-hand dat 7 at the same time that the time-dial indicates 12 
o'clock, m. ‘The time-hands and setting-hands will move together 
at the same rate for seven hours, or until 7 p. m., at which time the 
hand d will reach the 24, and the proper mechanistin will turn on 
and light the gas. If it is desired to turn off the gas at 4 o'clock in 
the morning, the off-hand e is set at 16, or the number (9) of hours 
behind the on-hand that it is intended the gas shall burn. When 
the off-hand e gets to 24 the on-hand d will have reached 17, and 
at the instant that the hand e reaches 24 it will cause the appropri- 
ate mechanism to turn off and extinguish the gas. 

lig. 3 shows the attitude of the machine in the act of lighting the 
gas, the gas having just been turned on and the match ignited. 

As the se tting- wheel C revolves (being driven by wheel Z of the 
clock-work) it revolves its two shafts g and h, which are made fast 
with it, by means of hands d and e, and they turn their two cams 
D Db’. Cam D presses down the inner end of cam-lever N, so as to 
prevent it from tripping dog K’ until the set time. As soon as the 
set time comes, and Just as the cam-lever escapes from the highest 
to the lowest point of the cam, the cam-lever releases the connecting- 
lever O, and thus permits the spring P to instantly depress the outer 
end of dog-lever L, which raises its inner end and its tripping-lever 
1 so as to dise gage the dog K’ from the tooth 1. The very instant 
this is done the match-cylinder G makes one-fourteenth of a revolu- 
tion, and by means of cog-wheels 7 and 7 gives a quarter-turn to the 
cock and lets on the gas. At the same instant the match contained 
in match-tube /’ is ignited and its flame thrown up draft-chimney 
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H, and comes in contact with the flame and lights the gas. When 
the dog K’ has thus éscaped from tooth 1 dog K® is stopped by tooth 
2, where it is held until the set time has arrived for turning off the 
gas. When this time comes cam D’ releases cam-lever N’, which 
releases connecting-lever O’, thus permitting spring P’ to depress 
lever L, and thereby make the tripping-lever / disengage the dog 
K*. As soon as this is done the cylinder G makes a fourteenth of a 
revolution, and through cogs i and j gives a quarter-turn to the gas- 
cock, thus turning off the gas and extinguishing the light. The 
mechanism will all then remain inactive, except the clock-work, 
until 7 o'clock p. m., of the next day, when the same process will 
be repeated, and in like manner the machinery will continue to 
light and extinguish the gas for seven nights. The machine will 
then be rewound and be supplied with more matches. 

The time-dial will at all times serve to indicate the time. 

Having thus fully described my invention, what I claim as new, 
and desire to secure by letters patent, is— 

1. The setting-wheel C, in combination with the hands d and e, 
shafts g and kh, and cams D D’, substantially as and for the purposes 
set forth. 

2. The match-cylinder G, constructed and operating substantially 
as and for the purposes set forth. 

3. The dogs K, K’, and K®, in combination with cylinder G and 
plate J, substantially as and for the purposes set forth. 

4. The cams D D’, cam-levers N N’, connecting-levers O O’, dog- 
levers LL’, and springs P P’, constructed and arranged substantially 
as and for the purposes set forth. e 

5. ‘The setting-wheel C, provided with cog-wheel 7, when so com- 
bined with cock cog-wheel i as to alternately turn the gas on or off, 
substantially as herein set forth and described. 

6. The draft-pipe H, operating substantially as described, and in 
combination with the match-tubes &. 

In testimony that I claim the above I hereunto set my hand. 

H. STONE RICHARDSON. 

Witnesses : 

JOSEPH BAKER. 
M. A. BAKER. 


795 Unitrep States Patent OFFICE. 
WituraM A. Fosxertrt, of Meriden, Connecticut. 


Letters Patent No. 87555, dated March 9, 1869. 
Improved Rotary Wire- Feed. 


The schedule referred to in these letters patent and making part of 
the same. 


To all whom it may concern : 


Be it known that I, William A. Foskett, of Meriden, county of New 
Haven, and State of Connecticut, have invented a new and useful 
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improvement in a rotary wire-feed; and I do hereby declare the 
following to be a full, clear, and exact description of the same, ref- 
erence being had to the accompanying drawings and to the letters 
of reference marked thereon. 

Said drawings constitute part of this specification, and represent, 
in-- 


(Here follows diagram marked p. 794.) 


Figure 1, a plan or top view of my improvement; in 

Figure 2, a side view of the same; in 

Figure 3, an end view; in 

Figure 4, a horizontal section, taken through line z 2; and in 

Figures 5 and 6, detached views, showing the operation of the cam 
upon the roll. 

Similar letters of reference, when ley occur in the separate views, 
indicate like parts. 

My invention relates to an improvement in a device for the pur- 
pose of making a rotary wire-feed, intermittent in its action; and 
consists in placing upon the shaft of one of the feed-rolls, a variable 

‘am, this said cam to operate against a smooth roll upon the other 
shaft, and separate the two feed-rolls, thus causing them to cease 
their action upon the wire, without impeding their rotary motion. 
The object of this is to adapt its use to all cases where an intermit- 
tent feed is required, and to take the place of the common back-and- 
forward feed now used. | 

It is well known that a rotary feed can be got into a smaller com- 
pass, and can be driven to better advantage than the common kind, 
by doing away with the levers and fulcrum, slides and connecting- 
rods, which are in many cases found so inconvenient in applying a 
feed; but the great trouble oas been that in a rotary feed the wire 
is fed continuously unless the motion of the rolls is stopped. All 
this, however, is obviated by using my improvement. 

To enable others skilled in the art to make and use my improve- 
ment, I will proceed to describe the construction and operation of 
the same. 

A and A’ are two feed-rolls, similar to those used on any rotary 
feed, placed upon shafts B and B’, which shafts are held in proper 
bearings C C, formed upon a bed, G. 

The shaft B is the driving-shaft, and is held in rigid bearings. 

Upon this shaft, between the bearings C C, a smooth roll or barrel, 
D, is placed. 

The shaft B’ is driven from the shaft B, by means of gears E and 
EK. The said shaft B’ is held at one end in a stationary bearing, 
while at the other end, upon which the feed-roll is placed, a lateral- 
sliding bearing is provided. ‘The object of this sliding bearing is to 
allow for the movement of the shaft B’. 

As the feed-rolls are opened and closed, the said slide is acted 
upon by the spring a, for the purpose of keeping the said slide in 
its place when the cam F is not in operation upon the shaft B’. 
Between the bearings C C, and corresponding in position with the 
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roll, or barrel D, against which it operates, a double cam, F, is placed. 
The form of this cam is that shown in black, Fig. 4, which is two 
concentric segments of circles, with a small offset, the outer circle, 
or rise of the cam, to extend a little over one-half its circumference. 

This said cam F is made in two parts, or it is actually two cams 
of the same form, placed together upon the shaft. These two — 
of the said cam are made adjustable, and may be moved around the 
shaft B’, and set at any required point, thus varying the position of 
the said cam upon the shaft, or the two parts with relation to each 
other. 

The relative position of the two parts of this cam may be varied 
from the position shown in black, Fig. 4 (in which they exactly corre- 
spond), to any position between this and the position shown in Fig. 
6, where the said two parts are in direct opposition to each other. 

The object of the said cam F is to vary the length of the wire 
which is fed at one revolution of the rolls. This is done by varying 
the position of the two parts of the said cam, with reference to each 
other, as before described, by this means enlarging or diminishing 
the outer circle of the said cam. The circle may be enlarged from 
the size shown in black, Fig. 4, which is the size of the circle when 
the two parts of the cam are in the same relative position to any 
size, as shown in Fig. 5, between that and the whole circumference of 
the said cam, or when the two parts stand ease each 
other, as shown in Fig. 6. When this is done, the -rolls A and 
A’ are kept apart their entire revolution. The length of the feed is 
by this means diminished in the same proportion as the outer circle 
of the cam is enlarged. 

This completes the construction of my improvement. 

The operation is as follows: 

When the inner circle of the cam F is against the smooth roll, or 
barrel D, the feed-rolls are in operation upon the wire, and they 
continue to feed the said wire until, by the revolution of the shaft, 
the rise of the cam brings the outer circle of the same in contact 
with the said roll, or barrel D. The cam F and the feed-roll A’ are 
then immediately thrown back to the position shown in red, in Figs. 
1, 3, and 4, thus preventing the said feed-rolls from grasping the 
wire, which remains without being fed until the said outer circle of 
the said cam operates upon the roll, or barrel D, when, by means of 
the spring a, the rolls are again thrown together, and the wire is 
carried forward. 

In order to vary the length of the feed, the two parts of the cam 
F are placed in the requisite position to allow the feed-rolls A and 
A’ to be kept together for such a part of the revolution as is neces- 

sary to carry the wire the given distance, and the said 


796 & 797 parts of the cam, after being thus set, may be moved 


around the shaft, for the purpose of starting the feed at 

any given point upon the wire, and in this way adjusting it to the 
revolution of the machine. 

I do not confine myself to the use of two feed-rolls, in connection 

with my improvement, as I am aware that it may be adapted toa 

rotary feed where but one feed-roll is used, but the method herein 
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described is the most convenient, and will be the one geverally 
used, 
Having thus fully described my invention, 


What I claim as new and useful, and desire to secure by letters 


patent, is— 


The variable cam F, operating upon the smooth roll, or barrel D, 


or its equivalent, when used upon a rotary feed, in the manner and 
for the purpose substantially as herein set forth. : 
WM. A. FOSKETT. 
W itnesses: 
RUFUS H. SANFORD. 
FRANK PRESCOTT. 


799 UniITeED STates PATENT OFFICE. 
Lewis A. Harnes, of Wakefield, Maryland. 
Improvement in Time-Locks. 


Specification forming part of Letters Patent No. 90529, dated May 
25, 1869. 


To all whom it may concern : 

Be it known that I, L. A. Haines, of Wakefield, in the county of 
Carroll and State of Maryland, have invented certain new and useful 
improvements in locks for safes, &c.; and I do hereby declare that 
the following is a full, clear, and exact description thereof, reference 
being had to the accompanying drawings, making part of this speci- 
fication, and to the letters of reference marked: thereon, like letters 
indicating like parts, wherever they occur. 

To enable others skilled in the art to construct and use my inven- 
tion, I will proceed to describe it. 

My invention consists in constructing a lock for safes, vaults, Xc., 
in connection with a clock, so arranged that the lock shall be un- 
locked or opened, by the operation of the clock, at such time as the 
clock may be set for. 


(Here follows diagram marked p. 798.) 


Figure 1 is a front elevation, with a portion detached; and Figs. 
2 and 3, views of portions detached. 

In constructing my improved lock, I provide a suitable frame, H, 
and locate therein a small clock-work, of the style known as a “ ma- 
rine” or “lever” movement, the frame of which is represented by A 
in Fig. 1. The mechanism of the clock, being well understood, is 
not shown in full in the drawings, as any ordinary clock-work will 
answer the purpose. 

In the lower part of the case I place the lock-bolt B, arranged to 
slide to and fro in the usual manner, and arrange a spring, f, so as 
to draw the bolt back when released. In the upper side of the bolt 
3, I form a noteh, e, into which a pivoted dog or catch, c, drops 
when the bolt is thrown forward, as shown in Fig. 1. To this dog ¢, 
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I attach a cord, b, having its opposite end attached to a pulley, 
mounted on the arbor or shaft that carries the hand ¢, so that, as the 
clock runs, the cord 6 is gradually wound up on said shaft, and 
thereby raises the dog c out of the notch, as represented in Fig. 1, 
thus releasing the bolt B, which is then thrown back by the spring f. 

In order to shove the bolt forward, to lock the safe or door, I attach 
a knob, C, outside of the case, to a shaft, v, which latter has an arm, 
d, secured rigidly to it inside the case, and which arm bears against 
a pin, g, projecting from the side of the bolt B, as shown in Fig. 1, 
so that, by turning the knob ¢, the bolt B may be forced forward 
until the dog ¢ drops into the notch e and locks it in place. 

In order to have the means of setting the clock torun any desired 
length of time before the bolt shall be released, the cord 4, instead of 
being secured directly to the shaft s, is attached toa pulley, 7, placed 
loosely on said shaft, as shown in Fig. 2. This pulley 7 has a pro- 
jection, r, on one end, which projection fits into a corresponding re- 
cess in the rear end of a pinion, F, meunted on a sleeve on said 
shaft s, there being a spring, p, placed behind the pulley i to force 
it forward and keep the projection r in the recess in the pinion, so 
that, as the latter is driven by the mechanism, it drives or carries 
the pulley along with it. The shaft s projects through the case on 
the back side, and has a knob, T, attached to it, as represented in 
Fig. 2, this being on the inside when the door is closed, so that it 
cannot be reached from the outside. There is also a smal! dial, D, 
as represented in Fig. 1, arranged on the back of the case H, and a 
hand, ¢, is mounted on the shaft 8, so that to set the apparatus it is 
only necessary to take hold of the knob T, and first push it back, so 
as to disconnect the pulley 7 from the wheel F, and then, by turaing 
the knob 'T, turn the pulley 2 back, carrying the hand ¢ back as 
many hours on the dial D as it is desired to have the clock run _ be- 
fore releasing the bolt B. When thus set, the cord 6 will hang loose, 
as represented in Fig. 1; but as the shaft s, with the pulley i, is 
turned by the movement of the mechanism, the cord } will be wound 
up until it is drawn tight, and raises the dog c out of the notch e, 
when the bolt B flies back. To prevent difficulty by the accidental 
stoppage of the clock, I arrange a spring or lever, n, under the end 
of the clock-lever L, and attach to ita rod or wire, /, the end of 
which extends up through a hole in the top, where it can be reached, 
so that, by pulling it, the lever L will be set in motion, and the ciock 

started. A bracket, R, is arranged to engage behind the 
800 & 801 flange of pinion I, and prevent it from sliding back with 
the pulley i, as shown in Fig. 2. 

Having thus described my invention, what I claim is— 

1. The combination of the shaft s with the pinion F, puiley 7, and 
spring p, all constructed and arranged to operate substantially as 
set forth. 

2. The bar n and rod /, arranged in relation to the lever L, sub- 
stantially as shown and described. 

LEWIS A. HAINES. 


W itnesses : 
H. B. MUNN. 
L. HAILER. 
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SAMUEL SHEPHERD, of Nashua, New Hampshire. 
Letters Patent No. 96491, dated November 2, 1869. 
Improvement in Paper-Collar Machines. 


The schedule referred to in these letters patent and making part of 
same. 


To all whom it may concern: 


se it known that I, Samuel Shepherd, of Nashua, in the county 
of Hillsborough, and State of New Hampshire, have invented a 
new and useful improvement in machinery for making paper col- 
lars, of which the following isa full, clear, and exact description, 
reference being had to the accompanying drawings, forming part of 
this specification, and in which— 


(Here follow diagrams marked pp. 802 & 804.) 


Figure 1 represents a plan of a machine constructed in accordance 
with my improvement. 

Figure 2, a sectional elevation of the same, taken as indicated by 
the line z x in Fig. 1. 

Figure 3, a further sectional elevation, taken as denoted by the 
line y y. 

Higures 4 and 5, side and end views of certain devices connected 
with the feed of the strip or fabric through the machine, and 

Figures 6 and 7, similar views of a modification of said device. 

Figures 8 and 9 represent views of collars made and patched by 
my improved machine. 

My improvement has reference to machines for making paper 
collars, in which the button-holes, or certain of them, are patched 
with any suitable material, secured to the paper strip out of which 
the collars are formed, before or during its feed through the ma- 
chine for cutting out the collar-blanks. 

In my improvement for the production, in an automatic manner, 
of such collars, the paper out of which the collars are to be formed 
is fed through the machine in a continuous strip, of a suitable width 
corresponding to the width of the collar or collars to be made, while 
the material out of which the patches are stamped is also fed, in a 
continuous strip of suitable width, over the first-named strip, but at 
suitable angles to the rim of the latter. As the two strips are thus 
fed through the machine, the patch-blanks are punched out of the 
one strip and stuck onto the other strip, the patching-strip having 
adhesive material suitably applied to its face for that purpose. Dur- 
ing this sticking of the patches onto the collar-strip, which occurs 
ut suitable intervals in the feed of the strips, corresponding to the 
distance of the button-holes apart, both the collar-strip and patch- 
strip remain stationary. To enable the movement of the patch- 
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strip to be suspended at the time of patching, (while the patches 
ure applied,) its movement is accelerated during the intervals of 
time between the patchings. This is the general action of the ma- 
chine, which includes various novel features and combinations of 
details for making the same practicable or efficient, as will be here- 
inafter described. 

Referring to the accompanying drawings— 

A is a bed, over or between which and a cover, B, through a slot, 
a, the collar-paper, in the form of a continuous strip, is passed, the 
same being drawn from or supplied by a roll or otherwise. 

This strip, which is represented by the dotted line 8, is fed in the 
direction indicated by the arrow z,and is of a suitable width to pass 
through the slot a, which may be sufficiently wide for two or more 
collars abreast to be formed out of the strip, and certain operating- 
parts be duplicated or arranged accordingly ; but it will here suffice 
to describe the same as for making collars in single file. 

Said paper or collar-strip } is fed or drawn through the machine, 
over the bed A and extension A’, to the latter, by the action of feed- 
rolls C and C’, which may be geared together or made to operate in 
unison by ‘rictional contact or bite of wheels C OC’, but the lower 
one, C, of these rolls only is driven, as, for instance, by belt and 
pulleys dd’, from a shaft, D, that derives its motion, by gear-wheels 
ee’, from a main shaft, E. 

‘The upper feed-roll C’ is supported in aswinging frame, F, pivoted 
at f, so as to allow of said upper roll being brought down to bear 
or to release its pressure on tlic collar-strip 5, according as it Is re- 
quired to feed the latter to tie vollar-forming e¥jinders G G’, or to 
pause in supply of the same thereto, while the patches or blanks are 
being stuck onto the collar-strip 6. But while the collar-strip 6 is 
thus made to pause, for the purpose specified, by the release of press- 
ure of the upper roll C’, no actual pause takes place in the feed of 
it, so far as the run of the same through the collar-forming cylin- 
ders G G’ is concerned, by reason of tlie rolls C C’ being geared to run 
faster than the cylinders G G’, which have a continuous rotary mo- 
tion, by means of gear-wheels e and g. 

The cylinders continuously form the collars, and take up the 
slack in the strip as produced by this intermittent faster feed of the 
rolls CC’. 

The amount of slack and difference of speed established between 
the rolls C C’ and collar-forming cylinders G G’, must be in 
accordance with the length of the collars or distance of the button- 
holes from one another. 

The collar-strip 6 is held or clamped, while the patches or blanks 
are being stuck on it, by the action of a clamp or holding-bar H at- 
tached to or projecting from the rear of the swinging ‘rame F, 
which supports the roll C’,so that when said roll ©’ 1s pressing 
down, for the purpose of producing feed of the collar-strip, the 
clamp is free or raised, and vice versa; that is, when the clamp H is 
down, or holding said strip stationary, the roll C’ is raised, and free 
from bearing down on the collar-strip 6 and feeding the same for- 
ward. 

64—261 
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The cylinders G G are suitably finished on their peripheries with 

dies forembossing and cutting the collarsin succession outof the 

806 collar-strip 6, and punching the button-holes therein as said 

cylinders take up said strip, in the slack, with the cloth 

patches or blanks arranged on or cemented to itat the proper places 
for the button-holes. 

The means for adjusting or timing the feeding-action of the rolls 
C C’ and duration of the clamping-action of the bar H, on the strip, 
to suit various lengths of collars, also the means for giving the said 
clamping-bar and feed rolls their necessary pressure on the strip, 
will be hereinafter described. | 

The patching-strip h, of stout paper, cloth, or other suitable ma- 
terial, out of which the patches are formed, and which may be pre- 
pared with adhesive material properly distributed on it, is supplied 
from a roll above, and fed intermittently across, or at right angles 
to the travel of the strip 6, through and between clamping-rolls I I’, 
the lower one, I, only being driven, and such lower clamping-roll 
also being made to dampen the adhesive material on the strip h, by 
its contact with water or other suitable fluids in a trough, J, under- 
neath it, any surplus supply of moisture being removed by a wipe-roll, 
K, that has aspring pressureapplied toits back. Said patching-striph, 
in its run through the machine, passes over the bed-cover or portion 
6, and to or through feed-rolls LL’, that operate in connection with 
an endless delivery-apron, M, carried by the lower one, L, and a 
back-roll, N. 

Such feeding-devices to the strip h should move in unison with 
the clamping-rolls I I’, for which purpose they may be connected 
by band and pulleys 77, and the necessary intermitient motion be 
communicated to them through a ratchet-wheel O, on the shaft of 
the feed-roll L, by means of a pawl, P, jointed to a lever, P’, which 
is connected with and operated by a vertically-reciprocating punch- 
stock, Q. ‘ 

This punch-stock Q works in suitable guides, or ways, and is oper- 
ated by eccentric side straps R R, from or through eccentrics 8 8, 
on the main shaft E. 

Said punch-stock has fitted to it, at its bottom, a punch-carrier, Q’, 
having punches K K in it of the necessary size and shape required 
to form the button-hole patches. 

These punches may be set to occupy relative positions across or 
over the strip h, according to the necessary arrangement of the 
button-holes for any given formation of the collars out of the strip- 
b, or distance of the adjacent button-holes apart. 

For this purpose, they may be attached by set-screws, and -made 
removable, to fit any of a series of holes in the carrier Q’, or the 
latter may have a socket-fit or connection with the punch-stock Q, 
which will admit of said carrier being turned so as to swing or 
swivel the punches as required. 

These punches, on the descent of the punch-stock, work through 
dies or holes in the bed-portion B, opposite corresponding openings 
in the portion A, fitted with anvils //, which parts should be suit- 
ably constructed to admit of their adjustability, in conformity with 
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the adjustment hereinbefore referred to, of the punches k k, so that 
the latter, when adjusted, will be opposite or in line with the dies 
and anvils. 

A piece or strip of rubber may be fastened on top of the anvils?/J, 
to secure a soft and elastic action for the punches, as the latter, in 
descending, punch out the patches or blanks from the cemented 
and dampened portions of the strip A, and carry them through the 
dies in the bed-portion B, and stick them, by pressure, on the paper 
strips 6, and afterward rise or retire for a repetition of such action. 

To prevent. the punches from becoming gummed or clogged by 
their repeated contact with the gummed or cemented portions of 
the strip h,and to keep the dies through which they nds also free, 
I propose to have the punches work through stuffing-boxes packed 
with paraffine or other suitable cleaning-material, such stuffing- 
boxes to be arranged on top of the bed-portion B. 

The alternate action of the feed-roller C’ and clamp H to feed the 
patched collar-strip, and to secure the necessary pause in the travel 
of the same, for the purpose of putting on the patches as described, 
as also the necessary pressures of these devices on the collar-strip, 
may be effected, in part, by a spring presser-foot, T, connected with 
the punch-stock Q or lever P’, and arranged to bear down on the 
clamp H each time the punch-stock descends, and serving to keep 
said clamp hard down on the strip while the punches are putting 
on the patches. 

This depression of the clamp simultaneously raises the roll C’ 
and stops the feed, but on the punch-stock rising again, the weight 
of the roll C’ raises the clamp, and re-establishes ‘the feed, by caus- 
ing said roll to bite or bear on the strip. A spring pressure, how- 
ever, may be substituted for the weight of the roll C’, if desired. 

As a substitute for the presser-foot T, | propose to employ adjust- 
able means of a different character for timing, with the greatest 
nicety, the lift of the roll C’,and for holding it raised till the patches 
have been secured on the strip 4, also for establishing proper length 
of feed, and varying the same to suit different lengths of collar or 
distances of the button-holes from one another. Thus U,in Figs. 4 
and 5, is a link or vertical slide, connected with the end or ends of 
of the shaft of the roll C’, and carrying at its bottom an anti-fric- 
tion roller, V, under or against which rotating cams W W' are 
brought to bear. 

These cams lie face to face, and rotary motion is communicated 
to them, at a proper velocity, by or through any suitable gear ap- 
plied to their shaft m. 

They are for the most part concentric with their shaft, but are 
each formed with a rise, or lift, n, which lift or lifts, when coming 
round under the roller V, raise the roll C’ and depress the clamp 
H, which action is only the reverse of operating on the clamp to lift 
the roll. 

sy making, however, the one, W, of these cams fast on its shaft 
m, or, preferably, adjustable by set-screws around the same, and the 
other cam W!, loose on said shaft, and adjustable, as by slots rr and 
set-screws ss, on the face of the other cam, provision is made for 
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not merely varying the time for lifting the roll C’, but also for 
lengthening or shortening, as required, the duration of its lift, ac- 
cording as the portions n n are brought in line or made to more or 
less overlap each other, so as to produce a longer or shorter lift. In 
this way may the feed and retention from feed of the strip be regu- 
lated to the greatest nicety. 

Where collars of alternately-varying length throughout the strip 
are required, that is, first a long collar and then a short one, then 
substantially the same arrangement of means as shown in Figs. 4 
and 5 may be used, but with the addition, as represented in Figs. 6 
and 7, of a second set of cams, W? W%, with their liftsn n’ and roller 
V, which cams operate conjointly with or in succession to the cams 
ww’. 

Of course the driving-gear to the several motions may be varied 
to suit different combinations and circumstances, also various forms 
of collars may be made by the machine, for which purpose the collar- 
forming cylinders G G’ may be of the ordinary or any suitable con- 
struction. 

The patching-apparatus herein described may be used independ- 
ently of the rolls G G’, to simply patch paper or other material 
which may be delivered in continuous lengths into any suitable 
receptacle, or be taken up by a take-up roll, to be afterward cut into 
collars or treated in any other way. 

What I claim as my invention, and desire to secure by letters 

vmatent, is— 
807-809 1. The arrangement of the rolls C C’, for feeding the 
collar-strip, the rolls L L’, for feeding the patch-strip trans- 
versely to the collar-strip, and the punches k &’, for cutting out the 
patches. substantially as herein specified. 

2. The combination, with the patehing-devices, of feeding-devices 
operating to feed the patched strip- intermittently, substantially as 
and for the purpose herein deserib: 

3. The combination, with the rising and falling feed or pressure- 
roll C’, of the clamp H, operating intermittently on the collar-strip, 
substantially as and for the purpose herein specified. 

4. The combination, with the rising and falling feed or pressure- 
roll C’, of the cam or cams W W! W? W%, adjustable substantially 
as and for the purpose herein set forth. 

0. The combination of the feed-rolls LL’ and clamping:rolls I I’, 
for feeding the patch-strip, the punch-stock Q, with its punches 
kk and their relative dies, the collar-strip feed-rolls C C’, and the 
clamp H, the whole operating together substantially as and for the 
purpose herein described. 

SAMUEL SHEPHERD. 

Witnesses : 

FRED. HAYNES. 
M. J. SHANLY. 
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811 Unitrep States Patent OFFICce. 


Ha.vi’s Sarge AND Lock Company, of Cincinnati, Ohio, Assignee 
of Joseph L. Hall. 


Letters Patent No. 38384, dated May 5, 1863; Reissue No. 4018, 
dated June 7, 1870. 


Improvement in Locks. 


The schedule referred to in these letters patent and making part of 
the same. 


To all whom it may concern : 


Be it known thatI, Joseph L. Hall, of Cincinnati, in the county 
of Hami'ton and State of Ohio, did invent certain new and useful 
improvements in locks; and I do hereby declare that the following 
is a full, clear, and exact description thereof, reference being had to 
the accompanying drawing making part of this specification, and to 
the letters of reference marked thereon, like letters indicating like 
parts wherever they occur. 


(Here follows diagram marked p. 810.) 


To enable others skilled in the art to construct and use my inven- 
tion, I will proceed to describe it. 

‘This improvement relates to that class of bank or vault locks in 
which a series of gated rings, called “ tumblers,” opposes the retrac- 
tion of the bolt, except when they are arranged according to a secret 
formula; and 

My invention consists in— 

First, constructing a lock with two or more independent nests of 
tumblers, so arranged that the bolt cannot be moved until all the 
tumblers of all the nests are properly adjusted. 

Second, provisions to facilitate a rearrangement of the tumblers 
without taking off the lock. 

Third, provisions for increasing the strength and durability, and 
diminishing the friction of rotating tumblers. 

Figure 1 is a perspective view of a lock embodying my improve- 
ments, the bolt being thrown forward, and the cover removed ; 

Figure 2 is a section of the same parallel to the main bolt; 

Figure 3 isa reverse view of my main bolt and sliding check- 
piece, detached ; 

Figures 4, 5, 6, and 7 are, respectively, detached views of a key- 
hub or thimble, stem, tumbler, and tumbler-hub; 

Figure 8, an axial section of a tumbler-hub; and 

Figure 9 represents a trier. 

B B are two exactly similar cylindrical chambers, open at both 
ends and cast in one piece with the case A. Each chamber is gated, 
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to receive stumps upon the main bolt, which is constructed in the 
manner following: 

© is the head, and C’ the shank of the bolt proper. 

D is a cross-head, armed with two stumps, Z, adapted to enter the 
gates 6 of the chambers B B. 

cis a slot in the shank C’, for the wrist or bit e of the crank E. 

c’ are stops projecting from the main bolt, to limit its retraction. 

The main bolt is recessed, ce’ c’’’, to receive a peculiar dog or 
sliding check-piece, of the following construction : 

U is the cross-piece, and V the shank of my check-piece F, the 
said shank occupying the recess, c’’, in the rear of the bolt-shank, 
aud connected to the former by a web, W, which traverses the mor- 
tise c’’’, in which it has a slight play longitudinal of the bolt. 

X is a slot in the dog-shank, made narrower than that in the bolt, 
in order that the crank E may operate the dog F before it can move 
the bolt at all. 

Y are stumps or tongues, which extend backward from the slid- 
ing cross-plate U, and enter without touching the bottom of one of 
the depressions in the periphery of the fast tumbler, to be presently 
described. 

Each chamber B B’ has secured within it a hub, G, having a 
cylindrical projection, Hi, to receive a series of alternate tumblers, I, 
and washers J, which fit snugly around said projection H, the tum- 
blers I revolving freely around it, while the washers J are held from 
rotation by tongues K, which occupy grooves L in the projec- 
tions H. 

The entire series of washers and loose tumblers I J is confined by 
an annular cap, M, secured to the hub. 

The above-described arrangement, besides having greater strength 
and stability than the customary open-centered rings, and less fric- 
tion, enables the entire “nest” to be withdrawn, and held in anv 
position that may be desired, for inspection or change of combina- 
tion, without danger of dropping any of the pieces, and without 
taking off the lock. 

N is a stem, cylindrical at those portions which are intended to 
revolve within the hub G and the covering-plate O of the lock, and 
polygonal at its outer end, to fit the thimble or key-hub P in the 
door. The stem N is also polygonal where it occupies a corre- 
sponding eve in the collar Q. 

The collar Q constitutes my fast tumbler, and differs from the 
loose tumblers I in always rotating with the stem. 

Both fast tumblers Q and the loose tumblers I are perforated, to 
receive one or more pins, 7, by means of which the rotation or par- 
tial rotation of the stem and fast tumblers N Q is communicated in 
alternately opposite directions to the successive tumblers of the series, 
in manner familiar to this class of locks. 

Each of the tumblers I Q and washers J has a gating, R. The 
fast tumbler Q has also around its periphery a series of shallow 
notches, g, into which, when the bolt is clandestinely withdrawn, 
the stumps of the check-pieces enter. 

The notches g are cut slightly deeper than the extreme penetra- 
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tion of the dog-stumps Y, so as to prevent any sound of contact be- 
tween the latter and the fast tumbler, which would guide the ear in 
detertnining whether the stump had entered the gate proper, or one 
of the blind notches merely. 

S is a trier, which, being inserted through the aperture s in 
the hub, is used to discover the gating position of the tum- 

blers. 
812 & 815 The gatings j of the washers act to guide and steady 
the tip of the trier as it is pushed in from tumbler to 
tum bler. 

T is a plug or cap, whose removal enables the partial sliding out 
of the stem N, so as to render it temporarily clear of the key-hub. 
The stem N, then, being turned forty-five degrees, or any multiple 
thereof, and reinserted, changes the entire combination, which may 
then be ascertained by the insertion of the trier 8S, and manipula- 
tion of the tumblers. 

A key and index-plate may be employed similar to those de- 
scribed in my patent of 25th September, 1860. 


Operation. 


The first action of the key, when applied to retract the bolt, is 
to slide back the dog or check-piece I, the parts of which are so 
proportioned that it comes to its bearings before the stumps reach 
the bottoms of the notches in the fast tumbler Q, so that any sound 
accompanying this movement is merely that of the check-piece 
reaching its bearings in the main bolt. It is, therefore, impossible 
to detect, by any sound, whether the check-piece has entered the 
gate proper, or one of the blind notches, and this movement, being 
completed before the bolt itself is started back, effectually locks the 
tumblers against any rotation whatever, so that no bolt pressure can 
be brought to bear in connection with an experieaell rotation of 
the tumblers. 

This device is believed to render the lock unpickable; but for the 
larger class of vault-locks, 1 provide a great additional complication 
in the feature of duplicated nests of tumblers, the chance of gating 
both sets at the same time being inconceivably remote. 

In practice, the cashier may usually merely derange one series of | 
tumblers after closing the vault or safe, for a burglar could notknow 
that either set was gated, and would inevitably derange both. 

The facilities for partially withdrawing and shifting the central 
stein of either nest of tumblers, or for withdrawing and handling an 
entire nest, enable a ready change or inspection of combination 
without taking off the lock. 

I do not desire to confine myself to the precise arrangement here 
selected for illustration, so long as I attain the same results by means 
substantially equivalent; for example, the sliding check-piece has 
been found to serve a good purpose when arranged wholly on the 
frontside of the bolt, and in connection with a single set of tumblers; 
and it is believed that my sliding check-piece can be advantage- 
ously applied to various forms of oscillating and sliding tumblers. 
The number of loose tumblers may vary from one to five, or even 
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more, according to the style and requirements of the particular lock ; 


and the number of nests,as well as the number of tumblers in each 
separate nest, may be increased to any desired extent. 

Having thus described my invention, 

What I claim is— 

1. The combination of two or more independent nests of disk- 
tumblers, each nest containing two or more tumblers, with a bolt 
having a corresponding number of stumps arranged to operate in 
connection with said nests of tumblers, all constructed and arranged 
substantiaily as described. 

2. The provision of the sliding check-piece or dog F, operated in 
advance of the main bolt by the same key or other device which 
moves the latter, in combination with one or more sets of tumblers, 
substantially as and for the purpose set forth. 

3. In the described combination with the fast tumblers Q, the pro- 
vision of the sliding check-piece or dog IF, operated in advance of 
the main bolt by the same bit, key, or other instrument which 
moves the said bolt, the whole being combined and operating as 
and for the purposes substantially as set forth. 

4. The arrangement of hollow withdrawable hub G, containing 
the operating-stem N, and supporting the series of alternate loose 
tumblers | and fast washers J, the whole being confined to said hub 
by the annular cap M, in the manner represented. 

5. The combination of cap T, shiftable stem N, and fast tumblers 
(), to facilitate numerous and ready changes of combination, as ex- 
plained. 

6. The tixed washers J, gated, 7, in line with the aperture, s, in 
the hub G, to afford a fixed guide for the trier, as described. 

JOSEPH L. HALL, 
Pres’t and Treasurer of Hall's Safe and Lock Co. 

Witnesses : 

PETER NEFF, Jr. 
JOHN B. MARLING. 


Slo 121,782. 
Untrep Srates Patent OFFICE. 
STEPHEN WILLIAM Ho .ten, of Cincinnati, Ohio. 


Improvement in Time-Locks. 
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Specification forming part of Letters Patent No. 121,782, dated De- 
cember 12, 1871. 


To all whom it may concern: 


Be it known that I, Stephen William Hollen, of Cincinnati, in 
the county of Hamilton and State of Ohio, have invented certain 
improvements in time-locks, of which the following is a specifica- 
tion, reference being had to the accompanying drawing. 


(Here follows diegram marked p. 814.) 
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My invention relates to that class of locks which is provided with 
clock@vork, by which they may be set so as to open at any particular 
time, and not before. | 

Figure 1 is a front elevation of my lock, portions being broken 
away to show the interior. Fig. 2 is a face view of the clock-work 
alone, portions being broken away to expose the interior. 

In the drawing, A represents an ordinary key-lock, having a slid- 
ing locking bolt, B; and C is a vertical sliding dog or bar, mounted 
in the back end of the lock in such manner that when the bolt is 
out the dog can slide down behind it and prevent it from being 
drawn in or unlocked until th: dog is raised. A spring, a, Is con- 
nected with the dog, as shown in Fig. 1, so as to throw the same up, 
except when held down, and to prevent it from sliding down by its 
own weight. D represents a clock, secured in position behind the 
lock for the purpose of operating the dog C. ‘This clock is con- 
structed in an ordinary manner, except that the hour-hand is so 
arranged as to make one revolution in twenty-four hours instead of 
twelve, and that the dial is divided into twenty-four divisions to 
correspond. E is a small dial plate, also having twenty-four divis- 
ions, which is mounted on the shaft or sleeve of the hour-hand; and 
Fis a circular disk, mounted on the bour-hand shaft behind the 
small dial, and connected rigidly to the dial by a sleeve, C, so that 
they must both move together. The dial and disk are so mounted 
on the shaft that they can. be turned around thereon, while at the 
saine time there is sufficient friction to carry them with the shaft as 
it revoives. The disk is provided with a notch, d, in its edge, as 
shown in Fig. 2, and upon the top of the disk there. bears one end 
of a lever, G, which falls into the notch d when the disk is turned 
so as to bring it thereunder. The lever G is pivoted at its middle, 
and has its forward end arranged to bear on a pin on the side of the 
sliding dog C of the lock, as shown in Fig. 1, so that when its end 
drops into the notch of the disk the opposite end rises and permits 
the dog C to slide up from behind the bolt, which can then be moved 
inward. But when the disk is turned so as to raise the lever out of 
the notch the other end of the lever slides the dog down behind the 
bolt and prevents the same from being drawn back. H represents 
a rock-shaft, provided with an arm, g, against which a spring. é, 
bears, and with a crank, i, which bears under the outer end of lever 
G, as shown in Fig. 2, so that when the end of the lever 
rises and the dog is lifted from behind the bolt B it allows the crank 
i to turn and the spring e to press the arm g against the balance- 
wheel of the clock and stop the same. But when the lever G falls 
to let the dog slide behind the bolt it also turns the crank ¢ and lifts 
the arm g from the balance-wheel, so that the clock can oper’.ce and 
set the disk F in motion. ‘The divisions on the clock-face and on 
the small dial are numbered from 1 to 24, successively, and the notch 
in the disk is located iinmediately behind the last or twenty-fourth 
space on the small dial. As the dial is turned on its shaft so as to 
bring its different numbers under the hour-hand, the notch is, of 
course, brought into different relative positions to said hand, being 
at one time under or in line with the hand and at another time on 
65—261 
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the opposite side of the shaft therefrom. The relative positions of 
the hand and notch are not, however, changed by the running of 
the clock, but only by taking hold of the disk and turning with the 
fingers. 

[u order to set the clock so as to raise the dog and permit the lock 
to be opened at any particular hour, it is only necessary to turn the 
small dial until the number indicating the required hour is brought 
under the hour-hand. For example, if it is required to have the 
lock open at 9 a.m. of the next day, the dial is turned until the 
number 21 is brought under the hand, as the required hour is the 
twenty-third one from noon of the previous day, which is indicated 
by the number 1 on the clock-face. As the hour-hand revolves the 
disk is carried around with it until the notch comes under the end 
of the lever, which it will do when the hand reaches the number 21 
on the clock-face at 9 o’clock, at which time the lever will be allowed 
to move and the dog be raised and stop the clock, so that the lock 

: may be operated. The lever G is made of steel or other 
816 & 817 flexible material, so that it can yield or bend when its 

end is raised by the disk, at a time when the bolt B is 
back so as to prevent the dog from descending, for in such case the 
dog will bear on top of the bolt and prevent the end of the lever 
from descending. ‘lo prevent the lever from being kept in its bent 
or curved form during the whole time that the bolt is back, by which 
the lever would be liable to become permanently bent or set, the 
lower end of the dog is beveled and the bolt is provided with a notch 
or recess to receive the same, the dog being thus allowed to descend 
almost as far as when it locks behind the bolt. When the bolt 
moves forward the dog rises out of the notch and drops down behind 
the bolt. 

Having thus described my invention, what I claim is— 

1. The combination of the lock A and clock D with the disk F, 
provided with notch d, lever G, dog C, and spring a, when con- 
structed and arranged substantially as and for the purpose set 
forth. 

2. In combination with the above, the rock-shaft H and spring e, 
when constructed and arranged substantially as and for the purposes 
set forth. 

STEPHEN W. HOLLEN. 

Witnesses : 

J. MCKENNEY. 
PHIL. T. DODGE. 


JOHN BURGE. 
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No. 123,378. Patented Feb. 6, 1872. 
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819-821 123,378. 


Unitrep Srates PaTeENT OFFICE. 


Joun Burae, of Circleville, Ohio. . 
Improvement in Time-Locks. 


Specification forming part of Letters Patent No. 123,378, dated Feb- 
ruary 6, 1872. 


Specification describing a new and useful improvement in burglar- 
proof locks, invented by Dr. John Burge, of Circleville, in the 
county of Pickaway and State of Ohio, 


This invention relates to locks which are placed upon tlre inside 
doors of vaults or safes, and are moved and operated by clock-work, 
so. that no key-hole or other aperture through the door is necessary ; 
and it consists in a mechanism composed of a revolving cam-wheel 
und actuating plate and springs, by means of which a continuous 
motion thereof, in one direction, locks and unlocks the door, the 
construction and arrangement being as hereinafter more fully de- 
scribed. 

In the accompanying drawing, 


(Here follows diagram marked p. 818.) 


Figure 1 represents a top or plan view of the lock. Fig. 3 is an 
edge view. 

Similar letters of reference indicate corresponding parts. 

A is the bed or plate of the lock. Biisthe bolt. C is acog-wheel, 
which is revolved beneath the bolt. The latter moves upon its ends, 
the middle portion being raised so as to pass over the operating parts 
of the lock, as seen in Fig. 2. D is the locking end of the bolt. E 
is a spring confined to the plate A, the end of which bears against a 
lug on the under side of the bolt with a constant pressure, and tends 
to shoot the bolt at all times. F is a cam attached to the wheel C, 
which throws the bolt back and unlocks the lock once for every 
revolution of the wheel. G is a spring attached to the stud H, the 
end of which forms a hook, as seen in Fig. 2, which enters one of the 
two notches, I J, in the edge of the bolt. This spring bears against 
the edge of the bolt with a constant pressure. When the spring 
enters the notch I it holds the bolt locked, as seen in Fig.1. When 
in the notch J it holdsthe bolt unlocked. ‘This spring is thrown out 
from the bolt by the plate K, to which a revolving movement is 
given by clock-work connected therewith, actuated by spring or 
weight to revolve it. 

I do not confine myself to any particular clock-work or mechan- 
ism for this purpose, but design to use any motive power within the 
safe or vault by which the purpose may be effected. 

The plate K has upon its periphery one cog or finger L, and on 
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its side, and flush with its edge,a lug, O. Ateach revolution of the 
plate it engages with a cog in the wheel C and moves the wheel a 
certain disiance—one-eighth of a revolution, more or less. As the 
finger leaves the wheel the lug strikes the spring G and forces it 
from the notch I, in which it is, but the bolt will not be moved ex- 
cept when forced back by thecam F. When the lug O works with 
the cam the bolt will be thrown back, and this, as before stated, will 
occur once for every revolution of the wheel C. Now, the clock- 
work may be so constructed and adjusted that the door will be un- 
locked once in twenty-four hours, or once in six or twelve hours, or 
once a week, as may be desired. 

I do not limit or confine myself to the precise form or arrange- 
ment of any of the parts described, as they may be varied in many 
ways without departing from my invention. 

Having thus described my invention, I claim as new and desire 
to secure by letters patent— 

1. The bolt B, cam F, springs E and G, and plate K, with the 
finger L and lug O, when the same are constructed and arranged to 
operate substantially as and for the purposes described. 

2. The notehes I J in the bolt B, in combination with the spring 
G and the lug O on the plate K, for the purposes set forth. 


JOHN BURGE. 


= 


Witnesses : 
WM. P. BURGE, M. D. 
T. N. HOWELL. 


$23 125,679. 
Unitrep States PATENT OFFICE. 


Isaac HlerzperG and ABRAM HERzBERG, of Philadelphia, Pa. 


Improvement in Apparatus for Automatically Regulating the Flame of 
Gas- Burners. ; 


Specification forming part of Letters Patent No. 125,679, dated 
April 16, 1873. 


To all whom it may concern : 

Be it known that we, Isaac Herzberg and Abram Herzberg, of 
the city of Philadelphia and State of Pennsylvania, have invented 
certain new and useful machinery or apparatus for automatically 
regulating the flame of gas-burners; and we do hereby declare the 
following to be a full, clear, and exact description of the same, ref- 
erence being had to the accompanying drawing making part of this 
specification, in which— 


(Here follows diagram marked p. 822.) 


Figure 1 represents, in perspective, our invention as applied to a 
gas-burner, and Fig. 2 represents a front view of the same. 
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Apparatus for Automatically Regulating the Flame of Gas Burners. 


No. 125,679. Patented April 16, 1872. 
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Similar letters of reference, where they occur in the separate fig- 
ures, denote like parts of the apparatus in the drawing. 

Our invention relates, first, to a combination of adjustable dial 
with a clock mechanism, by which a gas-cock may, ata fixed and 
definite time, be turned so as to diminish or to increase the gas- 
flame, as may be desired ; and our invention relates further to the 
combination of a cogged segment, operated from or by the clock or 
driving mechanism, with a cogged pinion or wheel on the gas-cock, 
so that the latter may be operated by the former, as will be ex- 
plained. 

To enable others skilled in the art to make and use our inven- 
tion, we will proceed to describe the same with reference to the 
drawing. 

A represents any ordinary gas-tube,and B a burner connected 
therewith. On this gas-tube or pipe A is arranged a clock or sim- 
ilar mechanism, C, which is driven by the expansion of a coiled or 
other spring. This mechanism, being of a common and well-known 
construction and shown in the drawing, need not be elaborately 
described. The spindle a, however, which, in an ordinary clock, is 
the one upon which the hour-hand is placed, and there makes one 
revolution in twelve hours, in our construction is so geared as to 
make but one revolution in twenty-four hours. On the spindle a is 
placed so as to turn with it a dial-plate or time-table, 6, which has 
upon it hour or divisions-of-an-hour marks c¢; upon the perimeter 
of this time-table wheel there is a cam-plane, d, for a purpose to be 
presently described. Over the spindle a, but so that it may be 
turned independent of the spindle when so desired, there is placed 
an indicator plate or wheel, D, having a pointer, e, upon it, and a 
portion of its perimeter cut away, as seen at /. There is also a con- 
centric slot, g, cut through this indicator-plate D, through which a 
set-screw, i, passes so as to admit of an adjustment of the pointer e 
to any special hour-mark on the dial-plate or time-table 4, and then 
to hold the two plates together so that they shall revolve together 
with the clock or driving-gear or mechanism. On a shaft, h, there 
is arranged a cogged segment, j/, which gears into a pinion, &,on the 
gas-cock ; and around this shaft there is a spring, /, the tendency of 
which is to so turn said shaft as to cause it, through the cogged 
segment j and pinion k, to keep the gas-cock open and the supply 
of gas on. Onthe shaft A there is alsoa bent arm or lever, m, which 
the spring / keeps against the perimeters of the dial and indicator 
plates b D, so that the cam don the time-table plate, as well as the 
radial shoulder n on the indicator-plate, shall turn or allow to be 
turned the shaft h, and through it turn or allow to be turned the 
gas-cock so as to shut off or let on the flow of gas to the burner. 

The figures at ¢ on the dial-plate represent the number of hours 
that it is desired to let the gas burn with a full flow or a greater 
flow—as, for instance, nine, ten, eleven, or twelve hours, or less or 
more; and when the space from d ton on the right of the time-table 
and indicator plates is in contact with the bent or crank arm or 
lever mthe gas-cock is open; but when that portion of said plates 
between x and d on the left of said plates is in contact with said 
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arm or lever m, ther the cock is turned so as to shut off the most 
of the flow of gas, keeping just flame enough to prevent it from 
being extinguished ; or, in other words, the. space between d n, as 
shown on the right of the plates, represents the time that the gas is 
let on and burns brightly, and the space from n to d toward the left 
represents the time that the gas is shut off or reduced in volume. 
As this distance from d to n, and consequently from n to d, can be 
varied and set by the set-screw when adjusted, the apparatus itself 
will allow the gas to burn brightlvy—for instance, through the night 
of, say, eight, nine, ten, eleven, or twelve hours—and at 
824 & 825 the end of the time for which it was adjusted it will 
. turn the gas-cock and cut off the full supply, and again, 

at a fixed time or hour, turn it on again. | 

By this contrivance, in stores and other places where gas is burned 
all night, the gas is shut off or regulated to burn very low at any 
hour fixed in the morning, and so continue until turned on again 
in the evening—as, for instance, on Sundays, when such places of 
business are not visited by the owners or employés. 

Having thus fully described our invention, what we claim therein 
as new, and desire to secure by letters patent, is— 

1. The combination of the plates 6 D and their shoulders d n for 
regulating and defining the periods at which a gas-cock shall be 
opened and closed to regulate the flow of gas and flame or light, 
substantially as described. 

We also claim, in combination with the plates 6 D and their 
appliances, the shaft 2) with its bent arm or lever m, spring Jl, and 
cogged segment j for the purpose of turning or allowing to be turned 
the gas-cock for shutting off or letting on, and thus regulating the 
flow of gas to the burner, substantially as described. 

We also claim, in combination with the plates 6 D, the stem a, 
when arranged to make one entire revolution in twenty-four hours, 
as and for the purpose described. 

ISAAC HERZBERG. 
ABRAM HERZBERG. 
Witnesses : 
NORMAN H. STEVENS. 
WM. H. COUSLAND. 
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Unitep Stratres PATENT OFFICE. 


Oriver E. Piritarp, of New Britain, Connecticut, assignor to Fred- 
erick H. North, of same place. 


Improvement in Permutation Locks. 


Specification forming part of Letters Patent No. 125,905, dated April 
23, 1872; antedated April 3, 1872. 


I, Oliver E. Pillard, of New Britain, in the county of Hartford and 
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Improvement in Permutation-Locks. 
No. 125,905 Patented April 23, 1872. 
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State of Connecticut, have invented certain new and useful improve- 
ments in locks, of which the following is a specification : 

My invention consists of the combination of two or more permu- 
tation locks with an intermediate mechanism that operates to dis- 
connect all communication between the bolt of one of said locks and 
its tumblers, as hereinafter more fully described. Also, in the em- 
ployment of a washer, provided with an arm, and swinging freely 
between the connecting-pins of the dead-tumbler and tumblers 
proper of a permutation lock, as hereafter described, whereby an 
extra revolution of the dial-shaft is necessary in operating the tum- 
blers. 

In the accompanying drawing, 


(Here follow diagrams marked pp. 826 & 828.) 


figure 1 is a front elevation of a lock embodying my invention, the 
cap being removed. Fig. 2 is a detached portion of the same as 
viewed from the back side. Fig. 3 is a front elevation, and Fig. 4a 
side elevation, partly in section, of detached portions of a lock, show- 
ing the second part of my invention. 

The drawing shows an Isham and a Pillard lock, designated, re- 
spectively, A and B. Other permutation locks will answer the pur- 
poses of this combination equally as well, but of course they must be 
complete and independent locking mechanisms. C desiguates the 
latch of the lock B, as shown in the patent to myself December 7, 
1869. From the latch C a pin, a, (shown in Fig. 2, and designated 
by broken circle in Fig. 1,) extends through the slot 6 in the bolt 
D. The intermediate mechanism consists of a lever, E, pivoted to 
the back of the case by a stud,c. The lower arm d of the lever E 
is curved, so as to hook under the latch-pin a and hold up the latch 
C, as shown in Fig. 2, and indicated by broken lines in Fig. 1. The 
upper arm e¢ of lever E is sufficiently heavy to hold the lateh C in 
an elevated position unless released by other means, as hereafter 
described. 

The lever E may, of course, be made to operate with a spring 
instead of by gravity ; or may be so connected to the upper bolt as 
to make its movement positive. By simply locking or throwing the 
bolts outward the lever E engages with the pin a and holds the latch 
C free from the tumblers F in the lock B, so that by no manipula- 
tion of the tumblers will the latch engage with them and allow the 
arts to be unlocked. By turning the knob-shaft of the lock A its 
bolt G is thrown inward, when a lower corner thereof engages with 
the arm e of lever E, and causes the arm d to release its hold on the 
in a, as indicated by broken lines in Fig. 2, which will allow the 
ret B to be operated in the usual manner and unlock its bolt. 

The number of locks thus combined may be multiplied as de- 
sired, and connected substantially as described, so that the bolt of a 
certain lock or locks in said combination must be thrown inward 
before the parts of the other locks can be operatec. , 

By my improvement two or more complete and independent lock 
mechanisms are so combined that a certain one of said mechanisms 
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must be operated before the other can be picked, and as there is 
nothing on the outside of the locks that indicates such fact, and, if 
known, a person unfamiliar with the lock would not know which 
lock to operate first, it follows that additional security against pick- 
ing the locks is insured. 
in Fig. 3 the tumblers F are removed to better show the other 
parts, their position being indicated by the broken circle. H desig- 
nates a stationary yoke or ring, secured to the lock-case I, concen- 
trically with the tumblers F. On the tumbler-stud f, and inside of 
the ring H, is a loose washer, g, provided with an arm, h. Back of 
the washer g is the * dead-tumbler” J and its gear 7, by which it is 
connected to the dial-shaft. In the dead-tumbler J is the usual pin 
k, and in the first of the tumblers F is a similar pin, /, the position 
of which is indicated by broken lines in Fig. 3. These pins are so 
short as to pass each other, as shown in Fig. 4, but of such length 
: as to engage with the arm A of the washer g. By 
830831 rotating the dial-shaft and dead-tumbler J in one direc- 
tion the pins &/ and arm h assume the relative positions 
shown in Figs.3 and 4. To reverse the movement of the tumblers F, 
the dead-tumbler J will revolve nearly a whole revolution, when the 
pin & strikes the arm h of the washer g, and carries said arm nearly 
another revolution before it engages with the pin /, thus requiring 
nearly two revolutions of the dead-tumbler, instead of one, as usual, 
in order to reverse the movement of the tumblers F. By this ar- 
rangement the revolutions of the dial-shaft necessary to pick the lock 
by a person not knowing the combination on which it is set will be 
so greatly multiplied as to discourage one in such an attempt. 

I claim as my inventiou— 

1. ‘I'wo or more permutation locks, in combination with an inter- 
mediate mechanism that operates to disconnect all communication 
between the bolt of one of said locks and its tumblers, in the man- 
ner and for the purpose set forth. 

2. The pins & and / of the tumblers J and F, of such length as to 
pass each other, in combination with the loose washer g, having an 
arm, A, said arm making nearly a complete revolution between the 
pins & and /, thus necessitating an extra revolution of the spindle in 
setting the tumblers, in the manner and for the purpose described. 

OLIVER E. PILLARD. 

Witnesses : 

JAMES SHEPARD. 
W. [. FIELDING. 
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835 Unrrep Srates Patent Orrice. 
SAMUEL A. Lirtte, of Buckland, Massachusetts. 


Improvement in Time-Locks. 


Specification forming part of Letters Patent No. 146,832, dated Jan- 


uary 27, 1874; application filed July 5, 1873. 


To all whom it may concern: 


Be it known that I, Samuel A. Little, of Buckland, in the county 
of Franklin and State of Massachusetts, have made certain new and 
useful improvements in clock-locks, whereof the following is a speci- 
fication, reference being had to the accompanying drawings, in 
which— 


(Here follow diagrams marked pp. 832 & 854.) 


Figure 1 is a front view of my improved clock-lock attached to 
the inside of a safe, adjacent to the hinged part of the safe-door. 
Fig. 2 shows a seventh-day wheel, marked A in Fig.1. Fig. 3 shows 
a cam-wheel, marked Bin Fig. 1. Fig. 4 shows a graduated cam- 
wheel, marked C in Fig. 1. Fig. 5 represents the inside of a safe 
with the door-bolts locked forward by the lever-dog, which is elevated 
by the clock-lock. Fig.6 represents a horizontal section of my clock- 
lock detached from the clocks, the dog-lever excepted, taken through 
the linea zof Fig. 1. Fig. 7 represents a vertical section of the 
same, (similarly detached, except that the clock-wheels, to which the 
same is immediately attached are shown,) taken through the liney y 
of Fig. 1. 

In the various figures, similar letters indicate similar parts. 

D and E are two clock-movements fastened to the inside F ofa 
safe, adjacent to the hinged part of a safe-door, G. Said clock- 
movements, through the wheels and ratchets K and L, (shown by 
the dotted lines, Fig. 1,) which are rotated once in twelve hours by 
the clock, propel the wheels H and | in the same time in the direction 
of the arrows thereon. The wheels H and I are both geared to the 
common wheel M, having twice as many teeth as either H or I, and 
propel the same in the direction of the arrow thereon, so that, while 
H and I are rotated once in twelve hours, M is rotated once a day. 
It will thereby be seen that both clocks work together in turning 
the wheel M, and thereby operating the lock, while, if either clock 
stops, the wheel H or I of the other will alone continue to rotate the 
wheel M and operate the lock, as the ratchet allows free motion to the 
wheel I or H of the other clock, although said clock may be stopped. 
Forming part of the wheel M is the toothed wheel N, which is geared 
into and dives the toothed wheel O. Forming part of the wheel O 
is the toothed wheel P, which is geared into and drives the seventh- 
day wheel A. A has twice as many teeth as P, and O has three and 
a half times as many teeth as N. Therefore, while M revolves once 
in a day, it propels A to revolve once in seven days. The wheel C, 
66-—261 
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which is graduated for the hours of the day, is fastened upon the 


t hub a of the wheel M by the projection 4, and rotates with the same. 
: : . dieser wea : 
On the same hub is the wheel B, which is fastened by friction to € 
: in different positions by the thumb-screw Q, which forms part of 


the wheel B, and passes through the slot c of the wheel C. ppppp 
are pivots,on which the several wheels revolve. The wheel B is 
cut away on the outer edge, leaving the depression d and the cam- 
projection e thereon; and the edge of C is similarly cut away, leaving 
the depression f and the cam-projection g thereon, When the two 
wheels B and C are fastened together by the thumb-screw Q, side by 
side, they form one wheel, and have a common depression, h, which 
may be enlarged or diminished by rotating the wheel B on the 
wheel A with the thumb-screw, and setting the same, and a common 
cam or projection, 7, which may be enlarged or diminished in the same 
manner. Pivoted near the lock is the two-armed lever, R, whereof 
one arm carries the roller 8, and is lifted through the same by the 
cam i, revolving under the same at said cam’s inclined plane 4, and, 
at the same time, the other arm T of said lever lifts the dog-lever V, 
as shown by the dotted lines, Fig. 1, up behind the door-bolts W W 
W W into the position shown in Fig. 5, thereby locking said bolts 
forward behind the jamb of the safe so the door cannot be opened. 
Said dog-lever V is pivoted at /. On the other hand, when the cam 
i is rotated entirely under the roller S, said roller issuffered to drop 
by gravity into the depression h at the inclined plane m, which 
allows the dog-lever V to fall from behind the safe-bolts and the 
safe to be opened. ‘The seventh-day wheel A has on its edge a cam- 
projection, n, which rotates once while the depression / rotates seven 
times, as described, and is so arranged relatively to the said depres- 
sion /h that, on every seventh revolution thereof, it is brought under 
the roller 5, and holds up the lever R while the depression h passes 
under it, so that every seventh day the same prevents the safe from 
being unlocked. 

rom the description aforesaid, the mode of operation 
will be obvious. The clocks are set to true time by 
bringing the hour-mark on the dial C under the roller 8, which is 
readily done by turning the dial, as the wheels A, B, C, and M are 
freely turned in the direction of the arrow on C, inasmuch as the 
ratchets behind H and I do not interfere with motion in that direc- 
tion, but take up, and, through the clock’s force, proceed with, what- 
ever advance of said wheels may be made. The lock is then set to 
lock up at any given hour by loosening the thumb-screw Q and 
turning the inclined plane & of the wheel B to the mark of the re- 
quired hour, and then fastening the wheels B and C together by 
setting the thunib-screw Q. 


S36 4 S37 


than the set time, (nine o’clock,) the wheel C must be turned, as de- 
scribed, until the time indicated under the roller shall be that 
amount fast of true time, the closing-mark being altered, if desired, 
to suit the case. If it is desired to open later, the clocks must be 
stopped until they are slow of time as much as it is desired the lock 


If it is desired to have the lock open any amount of time earlier. 
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shall open later than the set time, correcting the closing-mark, if 
desired. 

If the wheels A, B,C, and M are turned, as described, until the 
cam part n of the wheel A shall be in position to come under the 
roller S, and keep the lock from opening on Sunday, it will continue 
to do so on Sunday each week if the clocks run on unchanged. In 
‘ase that it shall be desired that the lock shall not open for a holiday 
or other day, the said wheels may be rotated until said cam part 
n is in position to come under and hold up the lever R on said day. 

The lock is affixed to the side F of the safe, as described, to avoid 
derangement or stoppage of the clocks by concussion on the door. 

It is evident that the dog-lever V and the lever R may be the 
same piece. The object in making the same in two parts Is to save 
the weight of the part V, which depends upon the pivot /, from add- : 
ing to the labor of the clocks. 

What I claim as my invention, and for which I pray letters 
patent, is— 

1. The combination, with one or more clock-movements, of one 
or more wheels, H I, one or more ratchets, K L, and a common 
wheel, M, arranged as described, for the purposes set forth. 

2. The wheels Band ©, with the depression d and f and the pro- 
jections e and g, located relatively to each other, as described, to 
increase and diminish the surface of a common cam, i, or depres- 
sion /, by rotation on each other, for the purposes described. 

3. The wheel A with a cam, n, adjusted, as described, to prevent 
the falling of the lever R and dog V, either periodically or at re- 
quired times, as described. 


SAMUEL ALLEN LITTLE. 


In presence of— 
JOSEPH H. WILDER. 
GEO. W. MIRICK. 
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JAMES SARGENT, of Rochester, New York. 


Improvement in Locks for Safe and Vault Doors. 


Specification forming part of Letters Patent No. 165,370, dated July 
6, 1875; application filed June 5, 1875. 


To all whom it may concern : 

Be it known that I, James Sargent, of Rochester, in the county of 
Monroe and State of New York, have invented certain new and use- 
ful improvements in locks for bank and vault doors, of which the 
following is a specification : 

This invention relates to certain improvements in locks for bank 
and vault doors, and is especially designed as an improvement upon 
the combined time or chronometer lock and combination, permuta- 
tion, or key lock forming the subject-matter of an application for 
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letters patent filed by me in the United States Patent Office the 15th 
day of March, 1875, in which a time or chronometer lock and com- 
bination, permutation, or key lock were applied to a lock on a safe, 
vault, or other door, in such manner that their bolts, when thrown, 
will rest against or connect with th: )olt-work of the door, and pre- 
vent the door-bolts from being shifted or drawn until both locks are 
unlocked. 

The chronometer or time lock constructed according to my inven- 
tion, as set forth in the above-mentioned application, had neces- 
sarily to be set or adjusted by hand from the inside previously to 
closing the safe, vault, or other door, and in case of negligence or 
forgetfulness on the part of the cashier or other person in charge, 
the chronometer clock was liable to be left unset, in which condition 
it would afford no protection against opening by anybody possessed 
of the proper information cr keys to unlock the combination, per- 
mutation, or key lock. The present invention is designed to obviate 
this, which is a serious objection, and provide for the setting of the 
chronometer or time lock automatically by the act of locking the 
combination, permutation, or key lock, thus rendering the setting 
of the chronometer or time lock an absolute certainty upon locking 
the safe, vault, or other door. 

My invention consists, first, in the combination, with a chronom- 
eter or time lock, of a combination, permutation, or key lock con- 
structed and arranged relatively to the chronometer or time lock 
in such manner that said chronometer or time lock will be auto- 
matically set upon locking the combination, permutation, or key lock, 
as will be fully hereinafter set forth ; second, in the combination, 
with a safe or other door and its bolt-work, of ‘a chronometer or time 
lock and a combination, permutation, or key lock, both being ar- 
ranged in such relation that their bolts will be thrown in contact 
with, or made to rest against, the bolt-works of the door upon lock- 
ing the combination, permutation, or key lock, and prevent the 
the same from being shifted, as hereinafter more fully set forth. 

The drawing represents a view of the inside of a safe, vault, or 
other door, showing my improvements. 


(Here follows diagram marked p. 838.) 


The letter A indicates the safe-door, provided with the usual bolt- 
works B, which may be of any approved construction, connected to 
the usual cross bar or tie B’. The chronometer or time lock is rep- 
resented by the letter C, and the combination, permutation, or key 
lock by the letter D. These locks may be of any convenient con- 
struction. In the present instance the time lock is constructed ‘with 
a circular bolt, E, working on a pivot or bearing in the lock frame 
or case, and is provided with a recess, E’, for the reception of the 
tongue F of the cross bar or tie B’ when the door-bolts are with- 
drawn from the jamb. The time-lock bolt is also provided with a 
bent arm, G, which extends downward through an opening in the 
bottom of the lock-case, the object of which will be presently de- 
scribed. The dial-wheel H and the clock mechanism or time 
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movement may be of any of the well-known constructions. J rep- 
resents a bent lever, pivoted to an arbor, K, secured to the lock-case, 
the lower end being hooked, so as to catch and hold the lock-bolt 
when set,and bring the offset of said bolt in contact with or against 
the tongue F of the bolt-works, and prevent the same from being 
shifted. Said arm holds the lock-bolt when set by engaging under 
a pin, I, secured to the bent arm G, and releases the bolt when 
tripped by the clock mechanisin at the appointed time. This trip- 
ping is effected by means of a stud, M, on the dial-wheel H of the 
clock mechanism, which strikes the short arm of the bent lever J, 
causing the same to vibrate until the hook releases the stud or 
pin I. 
The combination, permutation, or key lock D, of any convenientor 
approved construction, is applied to the safein the present 
840 &841 instance below the time-lock,in such position that its bolt 
P, when thrown, will raise the bentarm G of the bolt E, 
and, by raising said arm, rotate the said bolt E until the hook on the 
arm J falls under the pin I, setting the bolt by holding it in such 
osition as to bring it against the end of the tongue F, preventing the 
ser sence from being shifted. When the bolt of the combination, 
permutation, or key lock is raised by the act of locking, it is in con- 
tact with or rests against the tongue R of the cross bar or tie B’, and 
prevents the same from being shifted. 

It will be seen from the above that the bolts of the two locks are 
in contact with and brought to rest against the bolt-works of the 
door by the simple act of locking the combination, permutation, or 
key lock of the safe or other door after the door is closed, thus pro- 
viding to an absolute certainty for the setting of the time-lock when 
the safe or vault is locked. 

It is evident that the essential feature of my invention consists in 
constructing and combining the two locks in such manner that the 
locking of the combination, permutation, or key lock will set or 
lock the time or chronometer lock, and it is also evident that this 
may be accomplished by combining the various forms of time-locks 
and combination, permutation, or key locks in the market. 

Instead of the circular bolt, with a recess for the reception of the 
tongue of the bolt-works, as above described, any form of vibrating 
or oscillating bolt, with suitable offsets to engage the tongue of the 
holt-works, or a reciprocating bolt, may be employed, so long as the 
same is locked or set by means of the combination, permutation, or 
key lock of the safe, and said bolt may be operated or set either 
directly by the action of the bolt of the combination, permutation, 
or key lock, or indirectly through the medium of suitable machin- 
ery. In fact, in some safes, it will be impracticable to operate the 
time-lock directly by the bolt of the combination, permutation, or 
key lock, owing to the construction and arrangement of the bolt- 
works or other portions of the safe-door, which would change the 
relative positions of the two locks, and separate them some distance, 
in which ease the connection between the two would necessarily 
have to be made through the medium of levers or other well-known 
mechanical devices. 
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The two locks may be made and applied separately and inde- 
pendently, as illustrated, or may be constructed and applied in one 
and the same casing or frame. 

Having thus described my invention, what I claim, and desire to 
secure by letters patent, iIs— 

1. The combination, substantially as hereinbefore set forth, of a 
time-lock and a combination-lock, both constructed to be applied 
upon a safe, vault, or other door, to have their bolts in contact with 
or rest against the bolt-work of the door, and arranged in such re- 
spect to each other that the locking of the combination-lock will 
lock the time-lock. 

2. The combination, substantially as hereinbefore set forth, of a 
time-lock and a combination-lock, both constructed to be applied 
upon a safe, vault, or other door, to have their bolts operate upon or 
rest against the bolt-work thereof, and combined therewith so that 
the locking of the combination-lock will lock the time-lock, and 
‘ause its bolt to connect with the time-movement, and prevent the 
bolt-work of the door being operated until both locks are unlocked. 

In testimony that I claim the foregoing I have hereunto set my 
hand. 

JAMES SARGENT. 

Witnesses : 

GEO. W. CUSHING, Jr., 
JAMES L. NORRIS. 
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JoHN Buree, of Circleville, Ohio, assignor, by mesne assignments, 
to the Yale Lock Manufacturing Company, of Stamford, Conn. 


Improvement in Time-Locks. 


Specification forming part of Letters Patent No. 125,378, dated Feb- 
<> 


ruary 6, 1872; Reissue No. 7073, dated April 25, 1876; application 
filed February 11, 1876. 


To all whom it may concern: 

Be it known that I, John Burge, of Circleville, in the county of 
Pickaway and State of Ohio, have invented a new and useful im- 
provement in chronometric locks; and that the following is a full, 
clear, and exact description of the same, reference being had to the 
accompanying drawings, and to thetletters of reference marked 
thereon, making a part of this specification. 

This invention relates to locks which are placed upon the inside 
doors of vaults or safes, and are moved and operated by clock-work, 
so that no key-hole or other aperture through the door is necessary ; 
and as here embodied it consists in a mechanism composed of a re- 
volving cam-wheel and actuating plate:and springs, by means of 
which a continuous motion of the revolving parts in one direction 
locks and unlocks the door, the construction and arrangement being 
hereinafter more fully described. 
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In other words, the invention consists of a chronometric lock, the 
revolving mechanism of which, by a continuous motion, locks and 
unlocks automatically, the locking being effected at a time subse- 
quent to the closing of the door on which such lock is fixed, and not 
of necessity immediately upon closing the safe-door; and the un- 
locking also occurring at any desired time to which the chrono- 
metric lock may be adjusted, so that the locked and unlocked periods 
of the lock, during each day, or other recurrent intervals, will follow 
each other with continuous regularity so long as the motion of the 
clock is maintained by duly winding it. 

A lock made in accordance with my invention is capable of lock- 
ing, by the action of the clock-work, at a time subsequent to the 
closing of the door. 

In order that the invention may be fully understood, I have rep- 
resented in the accompanying drawing, and will proceed to describe, 
a lock embodying my invention in the form devised by me at the 
date of my application for my original patent; but I do not limit 
or confine myself to the precise form or arrangement of any of the 
parts described, as they may be varied in many ways without de- 
parting from my invention. 

In the accompanying sheet of drawings, 


(Here follows diagram marked p. 842.) 


figure 1 is an elevation of ny chronometric lock, and Fig. 2 is an 
edge view of the same. 

Similar letters of reference indicate like parts in the several figures. 

A is the bed or plate of the lock. 5 is the bolt. Cis a cog-wheel, 
which is revolved beneath the bolt. ‘The latter moves upon its ends, — 
the middle portion being raised so as to pass over the operating 
parts of the lock, as seen in Fig 2. D is the locking-end of the bolt. 
E is a spring confined to the plate A, the end of which bears against 
a lug on the under side of the bolt with a constant pressure, and 
tends to shoot the bolt at all times. F is a cam attached to the 
wheel C, which throws the bolt back and unlocks the lock once for 
every revolution of the wheel. G is a spring pawl or dog, attached 
to the stud H, the end of which forms a hook, as seen in Fig. 2, which 
enters one of the two notches, I J, in the edge of the bolt, engaging, 
alternately, with the shoulders formed by the opposite sides of the 
projecting stump 7, located between the said notches. This spring 
or dog tends to bear against the edge of the bolt with a constant 
pressure. | 

When the dog enters the notch I it holds the bolt locked, as seen 
in Fig. 1, by engaging with the shoulder formed by the rear side 
of the projecting stump i. When in the notch J it holds the bolt 
unlocked by engaging with the shoulder formed by the opposite or 
front side of the projecting stump i, thus performing the function 
of a dog or pawl to the bolt B. This spring or dog is thrown out 
from the bolt by the plate K, to which a revolving movement is 
given by clock-work connected therewith, actuated by spring or 
weight to revolve it. 
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I do not confine myself to any particular clock-work or mechanism 
for this purpose, but design to use any motive power within the safe 
or vault by which the purpose may be effected. 

The plate K has upon its periphery one cog or finger, 
844 & 845 L, and on its side, and flush with its edge, a lugO. At 
each revolution of the plate it engages with a cog in the 
wheel C, and moves the wheel a certain distance, one-eighth of a 
revolution, more or less, said plate and wheel being practically a 
continuation of the train of gearing of the clock-work connected 
therewith. As the finger leaves the wheel the lug O pushes the dog 
G from engagement with the shoulder of the projecting stump 7, but 
the bolt will not be moved, except when foreed back by the cam F, 
or forced forward into the locked position by the spring KE. When 
the disengaging action of the lug O upon the dog G occurs simulta- 
neously with the action of the cam F upon the bolt, the bolt will be 
retracted, and this, as before stated, will occur once for every revo- 
lution of the wheel C. Now, the elock-work may be so constructed 
and adjusted that the door will be unlocked once in twenty-four 
hours, or once in six or twelve hours, or once a week, as may be 
desired. : 

As shown in the drawing, the lock may also be prepared or set 
for the act of locking by pressing the spring-dog G downward, out 
of engagement with the shoulder of the stump i, and retraeting the 
bolt by hand, so that the spring-dog G will engage with the opposite 
or forward shoulder of the stump 7, and thus retain the bolt in its 
unlocked position. The plate K, being operated continuously, its 
revolution will then, in due time, disengage the spring-dog G from 
the shoulder of stump 7,and permit the spring E to lock the bolt, 
the locking thus being performed by the automatic action of the 
clock-work at an interval of time subsequent to the closing of the 
door on which the lock is in use. Further, it will be seen by an ex- 
amination of the drawing that the bolt will remain in the unlocked 
position so long as the cam F continues to hold it back by pressing 
against it, the circumferential dimension of this cam assisting to 
determine the period of time during which the bolt will remain in 
the unlocked position. 

Having thus described my invention, what I claim as my im- 
provements in chronometric locking mechanism are— 

1. The combination, substantially as before set forth, of the bolt- 
ing device adapted to secure the door by engaging with its jamb, 
the clock-work, and suitable intermediate connecting mechanism, 
whereby the clock-work determines the time at which the bolting 
device is locked or dogged by the operation of said clock-work. 

2. The combination, substantially as before set forth, of the bolt- 
ing device adapted to secure the door by engaging with its jamb, 
the clock-work, the dog, and suitable connecting mechanism, whereby 
the clock-work determines the time at which the dog is so engaged 


with the bolting device as to prevent the unlocking or retraction: 


of the latter. 
3. The combination, substantially as before set forth, of the bolt- 
ing device, the clock-work, a revolving device operated continuously 
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by said clock-work, and suitable connecting mechanism, whereby 
the said bolting device is periodically dogged by the continuous 
movement of said revolving device. 

4. The combination, substantially as before set forth, of the bolt- 
ing device, the clock-work, and two revolving devices operated by 
said clock-work, whereby the continuous movement of said clock- 
work acting upon said revolving devices determines the times at 
which said bolting device is both locked and unlocked. 

5. The locking mechanism, adapted to secure the door independ- 
ently of any combination or key lock, consisting of the combination, 
substantially as hereinbefore set forth, of, first, the bolting device 
adapted to secure the door by engaging with its jamb; second, the 
dog adapted to be set by hand prior to the closing of the door to 
permit said bolting device to remain in the unlocked position until 
the door is closed; third, the shoulder with which said dog engages, 
to secure the bolting device in the locked position after the door is 
closed; fourth, the cam having an offset adapted to be automatically 
brought in and out of coincidence with the bolting device; and, 
fifth, the clock-work and connecting mechanism adapted to release 


the bolting device. 
JOHN BURGE. 
Witnesses : 
THOMAS C. CONNOLLY. 
HENRY R. TOWNE. 
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Samuet A. Litrie, of Buckland, Massachusetts, assignor to the 
Yale Lock Manufacturing Company, of Stamford, Conn. 


Improvement in Time-Locks. 


Specification forming part of Letters Patent No. 146,852, dated Jan- 
uary 27,1874; Reissue No. 7104, dated May 9, 1876; application 
filed March 15, 1876. 


To all whom it may concern: 


Be it known that I, Samuel A. Little, of Buckland, in the county 
of Franklin and State of Massachusetts, have invented certain new 
and useful improvements in chronometric locks, of which the fol- 
lowing is a specification, that will enable those skilled in the art to 
which they appertain to make and use them, reference being had 
to the accompanying drawings. 


(Here follow diagrams marked pp. 846 & 848.) 


The object of my invention is to construct a time-lock, and to 
combine it with the multiple sliding bolt-work of a safe or vault- 
door, so that, by the continuous movement of its time mechanism, 
locking and unlocking will be | eriodically effected; and to provide 
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said lock with adjustable devices for regulating and controlling the 
hours of both locking and unlocking ; and to combine with said 
daily unlocking de vices a device fur preventing the unlocking of 
the lock every ‘seventh day for a period greater than twenty-four 
hours. 

Figure 1 is a front view of my improved clock-lock attached to 
the inside of a safe, adjacent to the hinge part of the safe-door. 
Fig. 2 shows a seventh-day wheel, marked A in Fig. 1. Fig. 3 
shows a cam-wheel, marked Bin Fig. 1. Fig. 4 shows a graduated 
cam-wheel, marked C in Fig. 1. Fig. 5 represents the inside of a 
safe with the door-bolts locked forward by the lever-dog, which is 


elevated by the clock-lock. Fig. 6 re presents a horizontal section of 


my clock-lock detached from “the age ‘ks, the dog-lever excepted, 
taken through the line x x of Fig. Kig. 7 represents a vertical 
section of the same, (similarly inked except that the clock-wheels 
to which the same is immediately attached are shown,) taken through 
the line y y of Fig. 1. 

(n the various figures, similar letters indicate similar parts. 

D and E are two clock-movements fastened to the inside F of a 
safe, adjacent to the hinged part of a safe-door,G. Said clock- 
movements, through the wheels and ratchets K and L, (shown by 
the dotted lines, fig. 1,) which are rotated once in twelve hours by 
the clocks, propel the wheels H and I in the same time in the 
direction of the arrows thereon. The wheels H and I are both 
geared to the common wheel M, having twice as many teeth as 
either H or I, and propel the same in the direction of the arrow 
thereon, so that, while H and I are rotated once in twelve hours, M 
is rotated once a day. It will be seen that both clocks work together 
in turning the wheel M, and thereby operate the lock, while, if either 
clock stops, the wheel, H or I, of the other will alone continue to 
rotate the wheel M and operate the lock, as the ratchet allows free 
motion to the wheel, 1 or H, of the other clock, although said clock 
may be stopped. Forming part of the wheel M is the toothed wheel 
N, which is geared into and drives the toothed wheel O. Forming 
part of the wheel O is the toothed wheel P, which is geared into and 
drives the seventh-day wheel A. A has twice as many teeth as P, 
and O has three and a half times as many teeth as N. Therefore, 
while M revolves once in a day, it propels A to revolve once in 
seven days. The wheel C, which is graduated for the hours of the 
day, is fastened upon the hub a of the wheel M by the projection 5, 
and rotates with the same. On the same hub is the wheel B, which 
is fastened by friction to C in different positions by the thumb-screw 
Q, which forms part of the wheel B, and passes through the slot ¢ 
of the wheel C. pppppare pivots on which the several wheels 
revolve. The wheel B is cut away on the outer edge, leaving the 
depression d and the cam projection e thereon, and the edge of © is 
similarly cut away, leaving the depression f and the cam projection 
g thereon. When the two wheels B and C are fastened together by 
the thumb-screw Q, side by side, they form one wheel, and have a 
common depression, h, which may be enlarged or diminished by 
rotating the wheel B on the wheel A with the thumb- -screw, and 
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setting the same and a common cam or projection, i, which may 
be enlarged or diminished in the same manner. Pivoted near the 
lock is the two-armed lever R, whereof one arm carries the roller S, 
and is lifted through the same by the cam @ revolving under the 
same at said cam’s inclined plane &, and, at the same time, the other 
arm T of said lever lifts the dog-lever V, as shown by the dotted 

lines, Fig. 1, up behind the door-bolts W W W W, into the 
850 position shown in Fig. 5, thereby locking said bolts forward 

behind the jamb of the safe, so that the door cannot be 
opened. Said dog-lever V is pivoted at /. On the other hand, when 
the cam i is rotated entirely from under the roller 8, said roller is 
suffered to drop by gravity into the depression A at the inclined 
plane m, which allows the dog-lever V to fall from behind the safe- 
bolts and the safe to be opened. 

The seventh-day wheel A has on its edge a cam projection, n, 
which rotates once while the depression / rotates seven times, as 
described, and is so arranged relatively to the said depression / that, 
on every seventh revolution thereof, it is brought under the roller 
S and holds up the lever R, while the depression A passes under it, 
so that every seventh day the same prevents the safe from being 
unlocked. 

From the description aforesaid, the mode of operation will be 
obvious. The clocks are set to true time by bringing the hour-mark 
on the dial C under the roller 8S, which is readily done by turning 
the dia!, as the wheels A, B, C, and M are freely turned in the di- 
rection of the arrow on C,inasmuch as the ratchets behind H and I 
do not interfere with motion in that direction, but take up and, 
through the clock’s force, proceed with whatever advance of said 
wheels may be made. The lock is then set to lock up at any given 
hour by loosening the thumb-screw Q, and turning the inclined 
plane & of the wheel B to the mark of the required hour, and then 
fastening the wheels B and C together by setting the thumb-screw 
B. 

If it is desired to have the lock opened any amount of time earlier 
than the set time, (nine o’clock,) the wheel C must be turned, as 
described, until the time indicated unde- the roller shall be that 
amount fast of true time, the closing-mark being altered, if desired, 
to suit the case. If it is desired to open later, the clocks must be 
stopped until they are slow of time as much as it is desired the lock 
shall open later than the set time, correcting the closing-mark, if 
desired. 

If the wheels A, B,C, and M are turned as described until the 
cam part n of the wheel A shall be in position to come under the 
roller S, and keep the lock from opening on Sunday, it will continue 
to do so on Sunday each week, if the clocks run on unchanged. 
Thus the necessity for setting the mechanism on each Saturday so 
that it shall keep the safe locked over Sunday is obviated, which is 
a great convenience to bankers, and is, furthermore, a security 
against neglect to set the mechanism, which might sometimes occur. 
In case it shall be desired that the lock shall not open for a holiday 
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or other day, the said wheels may be rotated until said cam part n 
is in position to come under and hold up the lever Ron said day. 

The lock is aftixed to the side F of the safe, as described, to avoid 
derangement or stoppage of the clocks by concussion on the door ; 
but it is obvious that it may be affixed to the door without modify- 
ing its construction, if desire d, such bei ing merely a change in use. 

it is evident that the dog-lever \' nd the lever R may be the 

same piece. The object in making the same in two parts is to save 
the weight of the part V, which ‘depends upon the pivot /, from 
adding to the labor of the ‘clocks. 

What I caim as niv invention is— 

1. The combination, substantially as before set forth, of the ad- 
justable mechanism for continuously locking and unlocking daily 
the clock-work, and a device for preventing unlocking during a 
period greater than twenty-four hours. 

2. In a chronometric loc ‘king mechanism, the combination, sub- 
stantially as before set forth, of the clock- work and an adjustable 
device for determining the time of locking. 

In a chronometric locking tmechanism, the combination, sub- 
stantially as before set forth, of the clock-work and two adjustable 
devices for determining, respectively, the times of locking and 
unlocking. 

4. The combination, with one or more clock-movements, of one 
or more wheels, H I, one or more ratchets, K L, and a common 
wheel, M, arranged as described, for the purposes set forth. 

The wheels B and C, with the depressions d and f and the pro- 
jections e and gq, located relatively to each other as described, to 
increase and diminish the surface of a common cam, 7, or depression 
h, by rotation on each other, for the purposes described. 

6. The wheel A, with a cam, n, adjusted as described, to prevent 
the falling of the lever R and dog T either periodically or at required 
times, as described. 

The combination, substantially as before set forth, by means 
of suitable connecting mechanism, of the following elements, 
adapted, as combined, to secure the door of a safe or vault, and to au- 
tomatically release the same at a predetermined time, viz: first, 
the multiple sliding bolt-work ; second, the oscillating stop or dog 


adapted to prevent the retraction of the bolt-work, and to be turned. 


on its pivot to release the bolt-work at a time determined by the 
clock-work ; third, the vibrating lever for holding the stop or dog 
in position to prevent the retraction of the bolt-work ; and, fourth, 
the clock-work for determining the time when said lever shall be 
moved to permit the stop or dog to release the bolt-work. 

In achronometric locking mechanism, the combination, sub- 
stantially as before set forth, of the following elements, adapted, as 
combined, to guard or dog the bolt-work of a safe or vault door, and 
to automatically release the same at a predetermined time, viz: 
first, the oscillating stop or dog, adapted to prevent the retraction of 
the bolt-work, and to be turned on its pivot to release the bolt-work 

at a time determined by the clock-work; second, the 
851-853 vibrating lever for holding the dog in position to 
prevent the retraction of the bolt-work; third, the 
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clock-work for determining the time when said lever -shall be 
moved to permit the dog to fall to release the bolt-work; 
and, fourth, the graduated wheel or dial, rotated by the clock- 
work, and adapted to operate said lever, and to be set for varying 
and controlling the time when said lever shall be moved to permit 
the dog to release the bolt-work. 

SAMUEL A. LITTLE. 


W itnesses: 
N. F. BUZZEL, 
H. S. CANILLARD. 


857 Unirep States PATENT OFFICE. 
JAMES SARGENT, of Rochester, New York. 
Improvement in Time Attachments for Locks. 


Specification forming part of Letters Patent No. 186,369, dated 
January 16, 1877; application filed January 9, 1877. 


To all whom it may concern : 


Be it known that I, James Sargeut, of Rochester, in the county 
of Monroe and State of New York, have invented certain new and 
useful improvements in locks for safe and vault doors, of which the 
following is a specification. 

This invention relates to certain improvements in locks for safe 
and vault doors, its object being to construct a time-movement in 
such a manner as to have it guard and act in conjunction with a 
combination-lock, so as to render said combination-lock, when 
locked, inoperative and incapable of being unlocked until the ar- 
rival of the appointed hour, at which time the time mechanism will 
liberate or cease its guarding action on the combination-lock, and 
admit of said lock being operated and unlocked by the person hav- 
ing knowledge of the combination upon which said lock is set, so 
as to enable the bolt-work of the safe or vault door to be retracted 
and the door opened. 

My invention consists in combining a time mechanism with a 
combination-lock, and adapting the same to operate in connection 
with the bolt-work of a safe or vault door, the time mechanism 
being constructed to act in conjunction with, and guard, dog, or 
render inoperative, the aforesaid combination-lock when locked, the 
said combination-lock having a bolt or bearing specially constructed 
and arranged, so that when in one position it will rest upon or re- 
ceive the pressure of the bult-work of the door when the latter is 
thrown out and the lock locked, and thus prevent the retraction of 
the bolt-work. | 

This arrangement retains the bolt-work in a locked condition 
during the hours appointed for it to remain locked, and prevents 
the lock from being unlocked by any one having legitimate or sur- 
reptitious knowledge of the combination upon which the lock is set, 
until the arrival of the appointed hour, when the time mechanism 
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will cease its dogging or guarding action upon said combination- 
lock, and admit of said lock being operated by those in possession 
of the combination, so as to enable them to place the bolt or bear- 
ing of the lock in such position as to enable the retraction of the 
bolt-work, whereby the safe or vault door can be opened. 

The invention further consists in a certain combination, sub- 
stantially as hereinafter set forth—that is to say, a union consisting 
of a combination-lock, a time-movement, and a yoke lever or con- 
nection adapted to be placed upon a safe or vault door to operate in 
conjunction with the bolt-work thereon, said yoke lever or connec- 
tion being constructed and located in such respect to the combina- 
tion-lock as to render the unlocking of the same absolutely impossi- 
ble when locked, and so remain locked until the arrival of the ap- 
pointed or predetermined time, at which time the said yoke lever 
or connection, through the action of the time-movement, Is caused 
to cease its guarding or dogging action upon the combination-lock, 
at which time, or any time after during the time the time mechanism 
has ceased its dogging or guarding action, the said lock can be un-. 
locked by the person in possession of the proper combination upon 
which, the lock is set, the peculiarity and novelty of this union being 
that when the said combination-lock, with its time mechanism, Is 
arranged upon a safe or vault door to operate in conjunction with 
the bolt-work thereon, and all locked, the tumblers or combination- 
wheels of the said lock, and the spindle of the same, together with 
its usual indicator, are all left free to be moved or rotated without 
exerting any unlocking action or strain whatever upon the mech- 
anism composing the combination-lock, or the delicate mechanism 
composing the tiame-movement. | 


(Here follow diagrams marked pp. 854 & 856.) 


In the drawings, figure 1 represents a portion of a safe or vault: 
door, itlustrating thereon a bolt-work and a combined time mech- 
anism aud combination-loeck, with covers removed, the bolt-work 
being thrown out into the jamb of the door, and the combination- 
lock locked and guarded by the time-movement. Fig. 2 is a detail 
view, illustrating a yoke lever or connection adapted to connect with 
the dog, angle-bar, or fence of the combination-lock. Fig. 3 repre- 
sents a portion of a safe or vault door, having thereon a_bolt-work, 
and a combined time mechanism and combination-lock, the com- 
bination-lock being unlocked and the bolt-work retracted. 

Referring to the drawing, the letter A designates the case of a 

combination-lock, the iock-works of which may be of any of 
$858 the well-known forms now in use, provided the same is sup- 

plied with a lock-bolt, or a bearing constructed and arranged 
so as to connect with or receive the pressure of the bolt-work located 
on a safe or vault door, when said lock-bolt or bearing and the bolt- 
work are placed in a position for locking the door. 

The combination-lock illustrated in the drawings is one known as 
‘“Sargent’s automatic bank-lock,”’ upon which letters patent were 
granted August 28, 1866, reissued January 2, 1872. 
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Said combination-lock is shown as applied upon a safe or vault 
door, B, upon which is arranged a bolt-work, consisting of the usual 
bolt-supporting bars C, bolts D, carrying-bar E, having a tongue- 
piece, ’, said carrying-bar serving as a medium for projecting or re- 
tracting the bolts into and out of the sockets a, constructed in the 
jamb of the safe or vault, for the purpose of locking or unlocking 
the door, as shown in Figs. 1 and 3. 

The bolt-work has the requisite projecting or retracting motion 
imparted to it from the outside of the door, when opened or closed, 
through the medium of the usual knob % and the spindle ¢, which 
spindle passes through the door and connects with the carrying-bar 
by any suitable fastening, such as a slot, d, pin e, and suitable fasten- 
Ing-nut. 

The lock-bolt or bearing of the combination-lock may be of a 
circular, segmental, or other desired form, provided said lock-bolt is 
arranged and adjusted so as to turn upon a suitable axis or bearing, 
and is so constructed that in one position it will prevent the retrac- 
tion of the bolt-work te retain the safe or vault door locked, while 
in another position it will admit of the bolt-work being retracted, 
for the purpose of allowing the safe or vault door to be openea. 

In the present example, the lock-bolt is shown as provided with 
an offset or recess, f, which offset or recess is brought in or out of 
coincidence with the tongue-piece on the carrying-bar, to admit of 
the bolt-work being projected or retracted through the medium ofa 
sliding bar, H, which carries a dog, fence, or angle-bar, J, having a 
hook, g, which engages with the bit 4 of the cam K, secured upon 
the dial-spindle 7, which spindle passes through the safe or vault 
door, in the usual manner, and serves to.operate the series of tum- 
blers or combination-wheels L. 

The sliding bar H is connected with the lock-bolt or bearing in 
any suitable manner, its object being to impart motion to said lock- 
bolt or bearing, to secure the objects above specified. 

The said lock-bolt or bearing, it will be perceived, is located in its 
casing so as to rest closely in the rear of the tongue piece or con- 
nection secured upon the carrying-bar, and is isolated, so to speak, 
from the tumblers or combination-wheels and the other main work- 
ing parts of the lock, and therefore any strain which is brought to 
bear upon it by the heavy bolt-work will be expended upon the 
bolt or bearing and its axis or bearing, and not upon the tumblers 
or combination-wheels. 

It will be seen that to unlock the combination-lock, the hook of 
the dog, angle-bar, or fence J will drop into the notches or slots of 
the tumblers or combination-wheels, when the notches are brought 
into juxtaposition by the operator who has possession of the com- 
bination upon which the lock is set, at which time the bit A of the 
cam K will also engage with the hook g of the said dog, angle-bar, 
or fence, when, by moving the dial-spindle, the lock-bolt or bearing 
can be moved or rotated, so as to admit of the tongue piece or con- 
nection, with the carrying-bar and bolt-work, being moved back or 
retracted, as in Fig. 3 of the drawing, and the safe or vault door 
vpened; but when said combination-lock is locked, the hook of the 
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dog, angle-bar, or fence J is elevated, due to the combination-wheels 
being disarranged, as in Fig. 1 of the drawings, and then no action 
can be had upon the connection-bar, dog, angle-bar, or fence, or upon 
the lock-bolt or bearing by turning of ‘the di: al-spindle, and hence 
the tongue piece or connection on the carrying-bar of the bolt-work 
rests upon or connects with the lock-bolt or bearing, and the bolt- 
work is securely retained in a locked condition. 

With such combination-lock, or. one of substantially the same 
construction and operation, constructed to be applied for use upon a 
safe or vault door, to operate in connection with tie ponderous or great 
bolt-work thereon, is combined a time mechanism, the works of 
which may be of any of the Improved or desired kinds, since its ac- 
tion Is to measure time correctly, the object being that, during that 
interval that the combination-lock is locked and the time-movement 
wound up, the same, through a suitable connection made between it 
and said combination-lock, will guard the said lock, and prevent its 
being unlocked, even by a cashier or other person in possession of 
the combination upon which the said combination-lock is set. 

In the present example a duplex or double time-movement is illus- 
trated, such being preferable to a single time-movement as a safe- 
guard against stopping. 

Kach of the time-movements, which are designated by the letters 
M M, which may consist of a chronometer or clock movement, is 
supplied with a pointer or hand, attached to a spindle, J, in such a 
mauner as to be capable of being moved backward to set at any 
elected number on the dials N, said dials being spaced off, or marked 
with a scale of hours and divisions, from one upward, to any desired 
number, according to the mechanism of the chronometer or clock. 
With each of the dials are combined adjusting disks or arms QO, or 
some equivalent mechanical device, each of which carries a stud, or 

a pin or projection, which acts upon a yoke or lever, which 
$59 ~=connects with and guards the combination-lock the number 

of hours or time for which it is designed said lock is to re- 
main locked, and thus controls the action of its lock-bolt or bearing 
while the same is in a locked condition. 

The yoke lever or connection is designated by the letter P, and it 
is pivoted or loosely fixed on its support or axis, as at m, or otherwise 
arranged so as to operate in conjunction with the moving or revolv- 
ing disks or arms Q, the object being that the yoke lever or connec- 
tion and the disks can be adjusted with respect to each other, so as 
to connect with the dog or fence,,or other working part of the lock, 
and thus control the movement of the lock-bolt or bearing, and 
hence the locking and unlocking of the combination-lock. 

One end of the extension of the - lever or connection, in the 
present example, has a suitable hook, n, that engages with a pin, 9, 
on the dog, angle-bar, or fence J by aiden under it, in which case 
it holds said dog, angle-bar, or fence elev: ated out of contact with 
the tumblers or combination-wheels and the cam of the dial- -spin- 
dle. ‘he arms of said yoke lever or connection connect with or 
rest upon the axis or spindle of the adjusting disks or arms; and 
the arrangement of the studs, pins, or projections on said disks or 
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arms is such that when the indicators have reached the proper 
number on the dials said studs, pins, or projections will have acted 
upon the yoke lever or connection, and moved it sufficient to with- 
draw the cam-hovk from beneath the pin o,and thus allow the dog, 
angle-bar, or fence to fall, ready to engage with the tumblers or 
combination-wheels and the lock-bolt or bearing, at which time 
the combination-lock can be operated by the person in possession 
of the “ combination,” as the time-movement has ceased its guard- 
ing or dogging action. 

Notches p p should be formed in the yoke lever or connection, to 
allow the stud, pins, or projections to fall therein when the disks or 
arms and the indicators have reached the designated number, thus 
serving as stops for the adjusting disks or arms, and prevent the 
same from moving on beyond the prearranged hour to reset the 
yoke lever or connection upon the studs or projections, for if some 
such provision were not made the combination-lock could not be 
opened until the disks or arms, with the indicators, came round 
again to said previously-appointed hour; at least, there might be 
danger of such occurring. 

The double time-pieces are employed, as hereinbefore stated, so 
as to insure the releasing of the combination-lock in case one of 
the time-works should stop or fail to come to proper position. A 
spring, r, or an equivalent, suchas a weight, should be connected 
with the lower end of the yoke lever or connection, to produce the 
necessary reaction to bring the hook of the yoke lever or connec- 
tion under the pin on the dog, angle-bar, or fence. 

Thus it will be seen from the foregoing that the bolt-work of the. 
sufe or vault door connects with, ur rests upon, the bolt or bearing 
of the combination-lock, and that the yoke lever’or connection of 
the time-movement connects with the dog, angle-bar, or fence of the 
said combination-lock, rendering the said combination-lock inoper- 
ative when locked—that is to say, said yoke lever or connection has 
the effect of dogging or guarding the combination-lock during the 
time it is locked, and prevent its being unlocked until the arrival 
of the hour previously designated by the time-movement; and 
shouid pressure be exerted upon the great or ponderous bolt-work 
of the door when locked, it will be received, and arrested, and re- 
tained by the lock-bolt of the combination-lock, and will not be 
transmitted to the tumblers or combination-wheels of the combina- 
tion-lock, or to the time-movement, or to the yoke lever or connec- 
tion. 

In lieu of the lever connecting with the dog or fence, it may be 


‘made to connect or operate on the lock-bolt itself, and thus secure 


the result hereinbefore recited. 

The time mechanism may be in the same case containing the 
works of the combination-lock ; or it may be in an apartment con- 
nected with the case of the combination-lock, or in a case separate 
and distinct from the case containing the combination-lock. 

The advantage of this invention over common time-locks is, that 
when the time mechanism releases the lock mechanism—that is, 
ceases its dogging or guarding action—it does not admit of the 
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unlocking of the bolt-work of the door, but simply leaves the com- 
bination-lock in the condition that it ean be unlocked by the per- 
son in possession of the proper combination upon which said lock 
is set, thus securing the advantages of a combination-lock for use 
during the day, with a time mechanism for guarding and_protect- 
ing said lock during the night. 

This improvement is of the utmost importance, for, during the 
hours when the time mechanisin is set, no one—not even the officers 
of a bank or other institution—can open the combination-lock ; 
and when said time mechanism is not set or adjusted, no one, 
except the holder of the combination upon which the lock 1s set, 
‘an open it. No one who has the combination, whether obtained 
surreptitiously or otherwise, can open the lock when the time- 
movement is set, for the simple reason that no connection can be 
made between the tumbler or combination-wheels, the dog, angle- 
bar, or fence, the spindle, and the lock-bolt or bearing. 

further: Another feature of the utmost importance present in 
the combination of parts brought together is, that the connection 
between the time-movement and the combination-lock is such that 
when the time-movement is set, the parts adjusted, and the safe- 

doors closed, the combination-lock will be rendered in- 
860.861 operative unti! a predetermined hour, during which 

interval of time the unlocking action of the combination- 
lock will be suspended by the time-movement, while the tumblers 
or combination-wheels of the aforesaid combination-lock are left free 
to rotate, if power is exerted upon the dial-spindle for the purpose 
of twisting said spindle out of place or impairing the lock mechan- 
ism, and by such the working parts of the combination-lock cannot 
be injured or rendered useless for future action. 

I have made a special claim in a separate application for letters 
patent for the combination of a time-movement and a lock with a 
lever adapted to be connected with the dog of said lock to hold it 
from falling into the slots or notches of the combination-wheels 
except when released by the time-movement. So, therefore, in this 
application such special construction and arrangement of parts Is 
not specially claimed. 

Iluving thus described my invention, what I claim, and desire to 
secure by letters patent, is— 

1. The combination, substantially as hereinbefore set forth, of a 
time mechanism and a combination-lock with the bolt-work of a 
safe or vault door, the time mechanism being constructed to aet In 
conjunction with and render inoperative the combination-lock when 
locked, said jock having its bolt or bearing constructed to receive 
the pressure of the series of bolts constituting the bolt-work of the 
door when locked, and prevent the unlocking of said bolt-work until 
the arrival of a certain predetermined hour. 

2. ‘The combination, substantially as hereinbefore set forth, of a 
combination-lock, and the series of bolts constituting the bolt-work 
of a safe or vault door, with a, time-movement and a yoke or lever 
connection, said lever being constructed and located to render, the 
bolt or bearing of the combination-lock inoperative when locked, 
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the tumblers of the combination-lock and its spindle being free to 
rotate while the bolt-work is held in its locked position by the bolt 
or bearing of the combination-lock. 
In testimony that I claim the foregoing I have hereunto set my 
hand in the presence of the subscribing witnesses. 
JAMES SARGENT. 
Witnesses : 
PHILLIPS ABBOTT. 
JOS. L. COOMBS. 
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JAMES SARGENT, of Rochester, New York. 


Improvement in Combined Time-Locks, Combination-Locks, and Bolt- 


Work for Safes, &e. 


Specification forming part of Letters Patent No. 195,539, dated Sep- 
tember 25, 1877; application filed March 12, 1875. 


To all whom it may concern : 

Be it known that I, James Sargent, of the city of Rochester, in the 
county of Monroe and State of New York, have invented a certain 
new and useful improvement in locks; and I do hereby declare that 
the following is a full, clear, and exact description of the construc- 
tion and operation of the sume, reference being had to the accom- 
panying drawings, in which— 


(Here follow diagrams marked pp. 862 & 864.) 


Figure 1 isan elevation of my improvement applied to a safe- 
door. Fig. 2 is a section of the bolt of the time-lock. Fig. 3 is an 
inside view of the same. Fig. 4 represents detached views of the’ 
dial, pallet, and escape-wheel. Fig.51is a bolt constructed as integral 
with the holding-latch. 

My improvement relates to that class in which two independent 
locks are employed upon a safe, vault, or other door for the purpose 
of preventing the unlocking of the door-bolts until both locks have 
been unlocked. Combination or key locks have only heretofore 
been used for this purpose, so far as I amaware. Assuch locks are 
set on combinations or operated by means of keys, burglars can 
force the holders of the combination or key to unlock the door, and 
hence such locks are nota perfect safeguard against robbery. Clock- 
locks have also been used upon doors for the purpose of opening 
the door only ata determined hour, thus placing it beyond 
the power of any person to open the door until that hour 
arrives; but so far as | am aware, such locks have either been used 
singly on a door, (in which case when the lock releases the bolt or 
other fastening the door is unlocked and may be opened by any 
one,) or else a time-movement has been comoined directly with a 
lock in such a manner that the two really constitute but a single 
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separately upot 


lock, in which case if violence is applied to the lock it at once de- 
stroys the efficiency of the time-moy\ -nent. 

My invention consists, primarily, in the combination, with the 
door-bolt, of a clock-lock and a combination or key lock applied 
the door, having each an independent action, 
whereby the clock-lock will mot release its bolt until a certain deter- 


mined hour, and when it does release its bolt the combination or | 
key lock still remains locked and secures the door. 
My invention further consists in combining a clock-lock with a 


combination or key lock, both constructed to be applied on a safe, 
rault, or other door, to operate in connection with the bolt-work of 
such door, said elock-lock being provided with a lock-bolt constructed 
with an opening or offset, which is automatically brought in and 
out of coincidence with the tongue of the door-bolt in such a manner 
that the door-bolt may be retained in an unlocked condition for 
shutting, and prevented from being withdrawn when locked until 
both locks have been unlocked, the prime object being that each 
lock shall have an independent action, so that the clock-lock will not 
release the bolt until a certain determinate hour, and when it does 
release its bolt the combination or key lock still remains locked and 
secures the door. 

A represents the combination or key lock, and B the clock-lock. 
These locks are provided with bolts C D, of.any desired kind, against 
which strike the studs a a’ of the tie-piece E. When the locks are 
locked, the bolts hold said studs out, and both locks have to be un- 
locked to allow the door-bolt to retract. The locks A B are separate 
and independent of each other, and complete in themselves, and may 
be located at any position on the door. The combination or key 


) 


lock will naturally be located in line with the spindle that operates 
it; but the clock-lock may be placed anywhere where space is best 
formed for it on the door, and the stud a’ of the door-bolt, which 
connects with it, may be lengthened, bent, or otherwise arranged to 
rest against the lock-bolt in whatever position it may be, as shown 
in Fig. 1. : 

In locking the safe or vault door some device is necessary to 
allow the door-belt to remain back in the unlocked position until 
the door is closed without interfering with the clock-lock. In Fig. 
1 the bolt D of the clock-lock is constructed in two parts, D’ D*, 
turning independently on the same bearings ¢. ‘The inner part, D?, 
has the socket d, into which the stud of the door-bolt enters in drawing 


It is connected to the outer part, D’, by a coiled spring, f, 


bearing és. 


: ; 
weight, 9’, 


Fig. 3, resting in a cavity in the side of the outer part. The outer 
part is also connected by a similar coiled spring, g, with the fixed 


Instead of the spring g it may have a counter- 


.* a 
io 7) 
i. ; 


The spring g causes the outer part, D’, to 


turn back or fall, so that the socket d of the inner part comes 


in position to allow the stem a’ of the door-bolt to enter therein. 
When this is done, the outer part is turned up to engage the dog 
(presently to be deseribed,) while the inner part remains stationary 
on the stem of the door-bolt. The door Is then shut and the door- 
bolt thrown out, and the tension of the spring g causes the part D* 
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to turn when released, thereby locking the door-bolt. The parts D' 
D® are provided with suitable stops, by which the motion is gaged 
to bring the socket of the part D? in proper position in its throw. 

The device above described forms a part of the clock-lock, being 
the bolt of the same. In Fig. 1 is shown another device for the 
same purpose, situated outside the lock, which is the subject-matter 
of a separate application. It consists of a socket or bearing, h, 
attached to the tie-piece E of the door-bolt and sliding on an inde- 
pendent stud, a’, resting against the lock-bolt. A spring locking-pin, 
i, is used to connect the parts when the door-bolt is thrown forward 
to connect with the jamb. In this case the lock-bolt D may be made 
solid, and may be either of the turning or sliding kind. 

G is a dog for holding the lock-bolt D up in the locked position. 
It turns’on an axis, k,and its point engages under a stop, /, preferably 
a roller, of the bolt when the latter is raised. Itis held in engage- 
ment by a light spring, 7. The dog has two branching arms, m m, 
projecting inward over the faces of the dial-wheels H H. The dial- 
wheels have pins n n projecting out from their faces, and wheu they 
or either of them strike the levers m m they release the dog from its 
engagement with the bolt and the latter turns back or falls, thereby 
unlocking the lock, as before described. I prefer to use two inde- 
pendent time-movements or clocks, each connected with and oper- 
ating one of the dial-wheels. H, so that if one movement should 
accidentally stop the other would be sure to unlock the lock. The 
dial-wheels are indexed or marked with a seale of hours from 0 to 
48, or any other number corresponding with the longest interval 
the lock is to remain locked at one time—say from Saturday night 
to Monday morning. This seale is used in conjunction with a 
puinter, e, at the top of the wheel. 1n settmg the lock the dial- 
wheels are moved backward from 0 to any number in the scale that 
will indicate the number of hours the safe or vault is to remain 
closed; and the pins nn must be so located with reference to the 
scale as to strike the levers mm and release the bolt when the 0 
mark comes forward to the pointer. ‘The time movements or mech- 
anism way be of any ordinary construction to measure time. 

Each of the dial-wheels H H is cogged, and engages with the 
arbor o of the mainspring-barrel either directly by means of the 
pinion p attached to said arbor or through intermediate gearing. 
The arbor o is the stem by which the clock is wound. 

When the clock is finished, it is fully wound up before the dial- 
wheel is adjusted in place. The motion is then imparted to the 
dial-wheel, which runs forward to unlock the lock, and in moving 
the dial-wheel back to reset the lock the clock is rewound. 

The dial-wheel is turned back to reset the lock by a key applied 
at the winding-arbor o. 

By the means above described I obviate a great objection to com- 
mon cloek-locks, which run on until they run down, thus subjecting 
the lock to the danger of being locked in by neglect of winding. By 
this means the lock cannot be reset without winding, for the pins 
nn, resting in contact with the levers m m, prevent the dog G from 
being engaged with the bolt until the dial-wheels have been moved 
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back, as described. The relocking of the lock therefore requires 
rewinding of the clock as a necessity. 

On the back of the dial-wheel H isa pin, +r, Fig. 4, forming a 
stop. On the pallet s, which engages with the scape-wheel ¢, is a 
pin, wu, Which projects out through a slot, v, of the stationary clock- 
frame. As soon as the dial-wheel has.acted upon the lever m to 
unlock the lock the pin * of the dial-wheel strikes the pin u of the 
pallet and locks the latter in the scape-wheel, thereby stopping the 
clock. ‘There is, therefore, no loss of motion, nor can the dial-wheel 
get out of position with respect to the pointer. 

By combining an independent clock-lock and combination or key 
lock with the door-bolt, as described, 1 produce an effect which can- 
not be produced by a clock-lock alone or by two or more combina- 
tion-locks together, The clock-lock serves as a safeguard by night 
and the combination-lock by day. If the holder of the combination 
is forced to open the combination-lock at night, the clock-lock 
remains intact,and cannot be opened by the burglars or the holder of 
the combination. On the other hand, when the clock-lock releases 
its bolt in the morning, the combination-lock still remains locked, 
and burglars cannot make an entrance to the safe. Such results 
eannot be accomplished by a clock-lock alone, because when it 
releases its bolt the safe is absolutely uniocked; nor by two or more 
combination-locks together, because the holders of the combination 
may be taken to the bank and forced to open the lock. Neither 
ean tampering with the combination-lock affect the clock-lock. The 
combination-lock may be punched from place, but the clock-lock, 
being separate and independent from it, and having no opening 
through the door, cannot be affected. It is therefore superior to a 
lock which has the time-movement combined directly with combina- 
tion lock, both forming one lock, in which case any violence to the 
lock-work disarranges the clock. Another advantage of this inven- 
tion is the capability of the separate locks of being applied on dif- 

ferent parts of the door indifferently. The bolt-work on 
867-869 different doors is frequently such that the two locks 

cannot beapplied together. Theclock-lock in such case 
may be attached atthe most convenient location, as before described. 
[t can also be applied with facility on old safes having the combina- 
tion or key lock already on, thus securing the advantage of a clock- 
lock and combination-lock without the necessity of removing the 
vld lock and substituting a new one having a time-movement com- 
bined directly with the lock. 

[ do not claim, broadly, a clock-lock ; nor do I claim two or more 
combination-locks combined with the door-bolt; but 

| claim— 

1.. The combination, with a door-bolt, E, of a clock-lock, B, and a 
combination or key lock, A, applied independently on a safe, vault, 
or other door, so as to rest against or connect with said door-bolt, and 
provided with a device whereby the door-bolt may be retained in the 
unlocked position for shutting the door, the whole arranged so that 
the door-bolt cannot be withdrawn, when locked, until both locks 
have been unlocked. 
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2. The combination of a clock-lock and a combination or key lock, 
both constructed to be applied on a safe, vault, or other door, so as 
to rest against the door-bolt, and provided with a lock-bolt having 
an opening or an offset, which is automatically brought in and out 
of coincidence with the tongue of the door-bolt, whereby the door- 
bolt may be retained in the unlocked position for shutting the door 
and prevented from being withdrawn, when locked, until both locks 
have been unlocked. 

In witness whereof I have hereunto signed my name in the pres- 
ence of two subscribing witnesses. 

JAMES SARGENT. 

Witnesses : 

R. ©. OSGOOD. 
EDWIN Bb. SCOTT. 
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* Samuet A. Lirrie, of Shelburne, Massachusetts, assignor to the Yale 
Lock Manufacturing Company, of Stamford, Conn. 


Improvement in Time-Locks. 


Specification forming part of Letters Patent No. 146,852, dated Jan- 
uary 27, 1874; reissue No. 7104, dated May 9, 1876; reissue No. 
8035, dated January 8, 1878; application filed December 15, 1877. 


‘To all whom it may concern: 


Be it known that I, Samuel A. Little, of Shelburne, in the county 
of Franklin and State of Massachusetts, have invented certain new 
and useful improvements in chronometric locks; and I do hereby 
declare that the following is a full, clear, and exact description 
thereof, that will enable others skilled in the art to which it apper- 
tuins to make and use the same, reference being had to the accom- 
panying drawings, and to the letters of reference marked thereon, 
which form a part of this specification. 

The object of my invention is to construct a time-lock, and to 
combine it with the multiple sliding bolt-work of a safe or vault 
door, so that, by the continuous movement of its time mechanism, 
locking and unlocking will be effected daily or periodically ; and to 
provide said lock with adjustable devices for regulating and con- 
trolling the hours of both locking and unlocking; and to combine 
with said daily unlocking devices a device for preventing the un- 
locking of the lock every seventh day, or whenever desired, for a 
period greater than twenty-four hours. 

I provide two time-movements, which revolve a graduated dial, 
so constructed and arranged that its motion oscillates, at ceriain 
regular determinable intervals, a pivoted bent lever, which, in turn, 
in one instance, for automatic locking, lifts the free part of and thus 
oscillates on its stationary pivot a metallic dog or obstruction, so as 
to cause it to rest in the way and prevent the retraction of the sliding 
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bolt-work, and in the other instance, for automatic unlocking, it 
merely withdraws its support from under and permits the dog to 
oscillate by gravity, so as to clear the way and leave an open space 
for the retraction of the sliding bolt-work. 

The gist of my invention, therefore, is the combination, in a time- 
lock, of time mechanism revolying a graduated dial, which serves 
to oscillate a pivoted bent lever, that, in turn, induces the oscillation 
of a pivoted dog or obstruction to the retraction of the multiple slid- 
ing bolt-work. 

Subordinate to this main principle or chief organization of my 
time-lock, I provide that my dial shall be composite in its construc- 
tion, whereby I obtain what I term a “differential cam” for con- 
venience of adjustment, so that various conditions may be met and 
the best results in practical operation attained, as will presently 
appear more particularly. 

| farther provide a supplemental adjustable cam-wheel, parallel 
with and adjoining my dial, which may regularly on Sundays, or at 
will on holidays, or whenever desirable, temporarily assume one of 
the functions of my dial, and suspend or prevent its unlocking action, 
as will also presently appear more particularly. 

Referring now to the drawings 


(Here follow diagrams marked pp. 870, 872, 874, & 876.) 


in aid of a description of my lock in detail, Figure 1 is a front view 
of my improved time-lock attached to the inside of a safe, adjacent 
to the hinge part of the safe-door; Fig. 2, a view of the same, partly 
in elevation and partly in section, on the line 2 2 of Fig. 1; Fig. 3, 
a horizontal transverse section thereof on the line 3 3 of Fig. 1, with 
the upper time-movements removed, showing a plan of the locking 
mechanism proper; Fig. 4, a horizontal transverse section through 
the center of the locking dials; Fig. 5, a perspective view of the in- 
terior of a safe, showing the door-boits locked forward by the lever- 
dog; Fig. 6, a perspective view of the graduated dial, marked C in 
hig. 1; Fig. 7, a similar view of wheel B in Fig. 1; Fig. 8,a similar 
view of a seventh-day wheel, marked A in Fig. 1. 

Dy and EK designate two time-movements, fastened to the inside F 
of a safe, adjacent to the hinged part of the safe-door G. ‘These time- 
movements, through the wheels and ratchets K and L, propel the 
wheels H and Lin the direction of the arrows thereon. ‘These wheels 
H and | rotate once in twelve hours, and are both geared to the 
common wheel M, which has twice as many teeth as either of them, 
and they propel it in the direction of the arrow thereon, so that, 
while wheels Hand I are rotated once in twelve hours, wheel M is 
rotated only once a day. It will be seen that both time-movements 
work together in turning the wheel M, and thereby operate the lock ; 

but if either accidentally stops, the wheel H or I| of the other 
878 will alone continue to rotate the wheel M and operate the 
lock, because each ratchet will allow free motion to either 
wheel lor H in the absence of its normal impelling force. The 
toothed wheel N, forming part of the wheel M, is geared into and 
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drives the toothed wheel O. The toothed wheel P, forming part of 
the wheel O, is geared into and drives the seventh-day wheel A, 
which turns loosely on the hub a of the wheel M. This wheel A 
has twice as many teeth as wheel P, and wheel O has three and a 
half times as many teeth as wheel N. Therefore, while wheel M 
revolves once in a day, it only causes wheel A to revolve once in 
seven days. The wheel C, which is graduated for the hours of the 
day, is fastened rigidly upon the hub @ by means of the projection 
6, and rotates with it. Loose on the same hub is the wheel B, which 
may be fastened by friction to wheel C in different positions by the 
thumb-serew Q, that is attacl: » or forms part of the wheel B, and 
passes through the slot ¢ of the wheel C. 

ppp pp designate pivots on which the several wheels revolve. 
The wheel B.is cut away on its periphery, leaving the depression d 
and the cam-projection e, and the periphery of wheel C is similarly 
cut away, leaving the depression f and the cam-projection g of the 
same form and size as the depression and projection of the wheel B. 
When these two wheels are fastened together by the thumb-screw Q, 
side by side, they form one wheel or dial, having a depression, h, 
which may be enlarged or diminished by rotating the wheel B by 
means of the thumb-screw, and then setting it, and also having a 
cam or projection, i, which may be enlarged or diminished in the 
same manner. Pivyoted near its middle to the lock-case is the 
bent lever R, one arm of which carries the friction-roller 5, and is 
lifted by the cam i, revolving under the roller at the cam’s inclined 
plane &, and at the same time the other arm, T, of said lever lifts 
the dog V, pivoted at d, up behind the door-bolts W W W W into the 
position shown in Fig. 5, thereby locking the. bolts forward behind 
the jamb of the safe, so that the door cannot be opened. In due 
time, when the cam 7 is rotated entirely from under the rolrer 5, the 
latter will drop into the depression / at the inclined plane ia, which 
allows the dog V to fall from behind the safe-bolts, when they may 
be retracted and the safe opened. 

It will be noted that the dog always tends to turn on its pivot 
automatically by gravity, so as to present a free space for the retrac- 
tion of the bolt-work, and it is held up only for predetermined 
periods, to be measured by the time mechanism by the bent lever. 

The seventh-day wheel A has on its periphery a cam projection, 
n, Which rotates once while the depression / rotates seven times, as 
described, and it is so arranged relatively to the depression fA that on 
every seventh revolution thereof it is brought under the roller 5S 
and holds up the lever R, while the depression 4 passes under it, so 
that every seventh day this projection n prevents the safe from being 
unlocked. 

From the foregoing description, the mode of operation will be ob- 
vious. The time-movements should be set to true time by bringing 
the hour-inark on the dial C under the roller 8S, which is readily 
done by turning the dial, as the wheels A, B, C, and M turn freely 
in the direction of the arrow on wheel C, because the ratchets be- 
hind wheels H and I do not interfere with motion in that direction, 
but take up and, through the force of the time-movements, proceed 
69-—261 
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with whatever advance of said wheels may be made. The lock 
should then be set to lock up at any given hour by loosening the 
thumb-screw Q and turning the inclined plane & of the wheel B to 
the mark of the required hour, and then fastening the wheels B and 
C together by setting the thumb-screw Q. The dial will then indi- 
cate the time of locking and unlocking, and the operation of the time- 
movements will cause the oscillation of the dog Into position to ob- 
struct the retraction of the bolt-work in a little time, or at whatever 
time may have been decided upon, and it will be held there until 
the time arrives for unlocking, when the continued operation of the 
time-movements will withdraw its support, and it will fall out of the 
way. 

[f it is desired to have the safe opened any given amount of time 
earlier than the set time—say 9% o’clock—the wheel C must be 
turned, as described, until the time indicated under the roller shall 
be that amount fast of the true time, the closing-mark being 
altered, if desired, to suit the case. If it is desired to open later, the 
clocks must be stopped until they are slow of time as much as It Is 
desired the lock shall open later than the set time, correcting the 
closing-mark, if desired. 

If the wheels A, B,C, and M are turned, as described, until the 
cam part nm of the wheel A shall be in position to come under 
the roller S and keep the lock from opening on Sunday, it will 
continue to do so on Sunday each week if the time-movements 
run on unchanged. Thus the necessity for setting the mech- 
anism on each Saturday so that it shall keep the safe locked over 
Sunday is obviated, which is a great convenience to bankers, and 
is, furthermore, a security against neglect to set the mechanism 
weekly, which might sometimes oceur. In case it shall be desired 
that the lock shall not open for a holiday or other day, the said 
wheels may be rotated until the cam projection nm is In position to 
come under the roller S and hold up the lever R on such day. 

‘The lock is afhixed to the side F of the safe, as described, to avoid 
derangement or stoppage of the time-movements by concussion on 
the door; but it is obvious that it may be affixed to the door with- 
out modifying its construction, if desired, that being merely a change 
of location. 

It isevident that the dog V and the lever R may be one 

879-SS1 and the same piece. The object of making them in two 

parts is to save the weight of the part V, which depends 

upon the pivot / from adding to the labor of the timie-movements, 

and also to make the dog or obstruction entirely distinct from the 
time mechanism. 

lam aware of the patent granted to Williams and Cummings, 
No. 17245,and dated May 5,1857,and do not claim anything shown 
therein, but intend to limit my claims to comprehend only the im- 
provements I have made over the peculiar combinations shown in 
that patent, whereby I reduce the number, modify the construction, 
change the relative position and mode of operation of the parts, and 
simplify my mechanical organization, as will fully appear by com- 
parison, 


ey 
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What I claim as my invention is— 

1. The combination, substantially as above set forth, of the adjust- 
able mechanism for continuously locking and unlocking daily the 
tiine-movements, and a device for preventing unlocking during a 
period greater than twenty-four hours. 

2. Ina time-lock, the combination, substantially as above set forth, 
of the time-movements and an adjustable device for determining the 
time of locking. 

3. The combination, with the time-movements, of the wheels H I, 
the ratehets K L, and the common wheel M, arranged as described, 
for the purpose set forth. 

4. In combination with the dial, the seventh-day cam-wheel A, 
adjustable as described, to prevent the falling of the bent lever R 
and dog V, either periodically or at required times, as described. 

5. The combination, in a time-lock, of time mechanism, a revolv- 
ing graduated dial actuated thereby, a bent lever oscillated by the 
revolution of the dial on an immovable pivot, and a dog or obstrue- 
tion, also oscillated on an immovable pivot, the lever and dog being 
so arranged that when one arm of the lever is pushed aside at a pre- 
determined time by the revolution of the dial the other arm with- 
draws its support from under and permits the dog to turn by gravity, 
thereby leaving a free space for the retraction of the bolt-work, sub- 
stantially as described. 

6. The’ combination of multiple sliding bolt-work, a dog or ob- 
struction oscillated on an immovable pivot, and tending, by gravity, 
to turn so as not to dog the bolt-work,a bent lever, oscillated also on 
an immovable pivot, for holding the dog in position against gravity: 
to dog the bolt-work, a revolving graduated dial, which, by its revo- 
lution at a predetermined time, oscillates the bent lever and time 
mechanism that actuates the dial, substantially as described. 

In testimony that I claim the foregoing I have hereunto set my 
haud this 12th day of December, 1877. 

SAMUEL A. LITTLE. 

Witnesses : 

P. R. WOODWARD. 
CHAS. ELMER. 


883 Unitrep States Patent OFFICE. 
Wittram Kook and Josern L. Hatt, of Cincinnati, Ohio; said Kook 
assignor to said Hall. 
Improve ment in Time- Locks. 


Specification forining part of letters patent No. 212.610, dated Feb- 
ruary Zo, 1879; application filed October 28, 1875. 


To all whom it may concern: 


Be it known that we, William Kook and Joseph L. Hall, of Cin- 
cinnati, in the county of Hamilton and State of Ohio, have invented 
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certain improvements in time-locks for safes, &c., of which the follow- 
ing is a specification : 

This invention consists of a time movement, so connected with a 
non-time-lock, or with other dogging or fastening devices of the 
bolt-work of a safe or vault door, that the movement may de dis- 
connected from the non-time-lock or other fastenings at any desired 
time, whether the time-movement is in motion or has stopped, and 
of a device so arranged that if the time-movement be running it 
will automatically connect or set the same in a locking position 
again before the combination of the non-time-lock can be set and 
operated. 

It further consists in combining with a single set of tumblers two 
or more angle-bars, so arranged that each can be operated by the 
same tumblers, but on different combinations or’ numbers on the 
sume dial, one for operating the non-time-lock, and the other oper- 
ating the disconnecting devices of the time-movement, all as here- 
inafter more fully set forth. 


(Here follows diagram marked p. 882.) 


Figure 1 is a front elevation of the apparatus complete as applied 
to a safe-door, the cover of the main lock being removed, and a 
portion of the case of the time-movement being broken away to 
show the parts more clearly. Fig. 2 is a perspective view of the 
desk and extra angle-bar, shown detached. Fig. 5 is a perspective 
view of a portion of the time-movement with its disconnecting and 
resetting devices attached. Fig. 4 shows a modified method of con- 
structing and pivoting the trip-lever to its shaft. 

One o. the greatest objections urged against the use of time-locks 
on safes and vaults is the possibility or danger of being locked out 
by the stoppage of the time-movement, whether single or double. To 
obviate this objection various guard-locks and other secret arrange- 
ment of devices for disconnecting the time attachment have hereto- 
fore been invented by us; but in those there was a possibility that 
if a burglar or other unauthorized party became possessed of the 
secret and of the combination on which the main or non-time-lock 
was set, he might open the safe by first disconnecting the timer, and 
then setting up the combination of the main lock and operating it. 

Now, the object of this invention is to so construct and arrange 
the various parts that the owner or parties in charge may have the 
means of disconnecting the timer In case it stops, and, at the same 
time, if disconnected while running, have it automatically connect 
itself again before the main lock can be opened, thus preventing 
burglars or other unauthorized parties from opening the door, even 
though they should become possessed of a knowledge of the secret 
of disconnecting the timer, and also of the combination of the main 
or non-time lock. 

To accomplish these results we construct an apparatus as shown 
in the drawings, in which A represents an ordinary time-movement, 
and Ba combination-lock. I represents the ordinary train-bolts, 
connected by the usual bar G, having a rigid stump, a, with a shoul- 
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der, a’, between which and a fixed stud, d, the front end, ¢, of an 
automatic dogging-lever, D, engages whenever an attempt is made 
to retract the bolt-work, these parts being the same asshown and de- 
scribed in an application filed by us October 24, 1878. As in that 
case, the function of the timer is to hold the dogging lever D out of 
action when it is desired to open the door; and it is provided with 
the same notched disk, H, mounted on the outer end of a rock-shaft, 
which carries the arm L for holding down the dogging-lever D, and 
also the tripping-dog & for locking down the arm L and the hands I 
and J, the one for throwing down the arm L, and the other for 
tripping the dog &, and thereby releasing the arm L, all these parts, 
as well as the dogging-lever D, being arranged to operate the same, 
as more fully described in said application, as also in another appli- 
cation filed by us October 25, 1878, and to which applications refer- 
euce Is made for a more detailed description. 

We now proceed to describe, in detail, our present improvements 
or additions to the foregoing apparatus. 

In the first place, we provide a sliding rod or bar, N, whieh has 
an arm, p,arranged to engage with a pin, f,on the arm L of the 
timer, as shown in Figs. 1 and 8, and also a shoulder or projection, 

i, arranged to engage with a pin, h, projecting from the side 
884 of a lever, P, which has its opposite end arranged to engage 

with a pin, /, on the dog 4, as shown in said Figs. 1 and 3, so 
that when the bar N is depressed it will operate to throw down the 
arm L, therebv holding out of action the dogging-lever D, and at 
the same time drawing down the end of lever P,sothat thearm V will 
engage upon and hold it until relased, as hereinafter explained. 

To operate this bar N we provide the main lock B with two angle- 
bars, ¢ and E, as shown in Fig. 1, the first being the usual one for 
operating the bolt of the lock, and the latter being arranged to con- 
nect with the bar Nin such a manner as to draw down said bar 
when this angle-bar E is operated. In order to operate this angle- 
bar the cam-disk M, which is secured to the inner end of the lock- 
spindle, and has the usual hook for drawing back the bolt of the lock 
by and pin for operating the tumblers, has also a cam-groove, r, cut 
in its face, as shown in Figs. 1 and 2. ‘The fence or arm 5 of this 
angle-bar E has its opposite end made to project on the side next to 
the disk M, sothat when the arm S falis into the notches of the tum- 
blers this inner end will enter the groove r, and thus the rotation 
of the spindle will act upon the angle-bar E, throwing down its op- 
posite end, and thereby drawing down the bar N, which is held up 
by a spring, which may be applied as shown at g, Fig. 1, or in any 
suitable manner. 

It will be observed that the location of the fences or arms of 
the two angle-bars is such that the tumblers must be set in dif- 
ferent positions in order to operate them, and that when one is 
being operated the other cannot be, but that both are operated in 
turn by the same set of tumblers, and that either one may be oper- 
ated, whenever desired, irrespective of the other. It also follows 
from this arrangement that, while the tumblers can be set to operate 
each of the angle-bars by means of the same spindle and dial, the 
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numbers on the dial used for setting them must be different, because 
the notch in the tumblers must be brought to different positions in 
order to correspond with the different positions of the arms of the 
respective angle-bars 

With reference to this feature of our invention we would remark 
that it is obvious that the mechanical details or construction of the 
parts may be varied and still operate upon the same principle, and, 
further, that more that two angle-bars nay thus be arranged to be 
operated in connection with a single set of tumblers, if desired. So, 
too, the location, form, or shape of the extra angle-bars may be 
varied at will, and must necessarily he varied to adapt them to 
operate upon the various devices which they may be designed for in 
the numerous and varying circumstances where this part of our 
invention may be advantageously used. It is also obvious that this 
extra angle-bar may be connected directly to the automatic dogging- 
lever D, or to any other dogging device, and made to operate or 
control them just as in this case it is made to control the time- 
movement. 

Now, when the arm L of the timer has been drawn down by the 
bar N through the medium of the angle bar E, the dog & will cateh 
in the notch of disk H, and thus the arm L will be heid down, 
thereby holding the dogging-lever 1) out of action, SO that if the 
time-movement has stopped the door can be opened by operating 
the main lock B; but if the time-movement is running the action 
of the wheel O on the arm T will throw the arm V off of the lever 
P and it being operated by a spring wound around its pivot 2, as 
shown in dotied lines, Fig. 1, or applied in any other manner, its 
opposite end will strike on the pin / of the dog ¢£ and trip the dog, 
so as to release the disk IL from its hold, when the arm L will at 
once fly up, thereby releasing the dogging-lever D, which will again 
operate to prevent the bolt-work from being retracted. 

It will be seen that if the time-movement is running when the 
arm Lis drawn down, as above deseribed, the time that it will be 
held down is only so long as it takes for the wheel O to move through 
the distance from one tooth to another, because the instant that the 
next tooth comes in contact with the arm T the lever P will be re- 
leased from its detent V, when it will instantly trip the dog ¢& and 
release the arm L. As this takes but a few seconds, it follows that 
even if a person has the combination of the main lock there is not 
time enough toset up the combination before the automatic tripping 
device will have released the arm L, thus leaving the bolt-work 
locked both by the automatie dogging lever D and the main lock B. 

The time that the detent shall hold the lever P before releasing 
the arm L,as above described, can be more or less by merely ar- 
ranging the lever Tso that it shall be moved by a slower or faster 
moving wheel of the time-movement. In any event, the time should 
be so short that it shall be impossible for a person to set up the com- 
bination of the main lock and retract its bolt before the dog & is 
tripped by the lever P or automatic tripping mechanism. 

As there isa possibility that the end of the arm T may engage 
against the point of one of the teeth of its operating wheel O, in 
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which case it would stop the time-movement, we have provided for 
such a contingency by pivoting said arm T to its shaft Y im such a 
manner that it may have a lateral movement sufficient for it to be 
moved sidewise away from contact with the tooth against which it 
may thus lock, as shown in Fig. 3, there being a spring, x, arranged 
to bear against said arm T and throw it back in line with the wheel 
again as soon as released. ‘Two forms of pivoting the arm T to its 
shaft Y are shown, but any form or method may be used that will 
permit the end of the arm to be moved away from the point of the 

tooth ; and to effect this lateral movement of the arm T 
885 & 886 we either curve the upper end of the bar N where it 

passes above the arm ‘T, or secure to said bar a projection 
of any kind in such a position that when the bar is drawn down it 
will press against the arm T and throw it laterally away from the 
tooth against which it may be locked. By this arrangement also 
the arm T will be held laterally away from the wheel so long as the 
bar N is held down, but wili be released and resume its position the 
instant the bar N is thrown up,and thus be again ready to trip the 
detent V, and thereby the dog 4, and this it will repeat as often as 
the bar N is drawn down, so long as the time-movement continues 
to run. 

At tirst sight it might be thought that if the disk M should be 
stopped in such a position as to hold the bar N depressed (and 
which may be done), the door might be opened, because by thus 
holding the bar N down the automatic dogging-lever will be held 
out of action; but this cannot be, because, in order to set up the 
combination of the main lock the disk M must be turned, thereby 
releasing the angle-bar E and bar N, when the latter will instantly 
spring up, and the dog & will be tripped, as above described. 

[t will be seen that the tumblers can only be set for one angle-bar 
at a time, and, consequently, that whichever one they may be first set 
for, that combination or setting will be broken up or disarranged 
by the act of setting them for the other. 

In Fig. 3 the tripping-arm T is shown pivoted on the top of its 
shaft Y with a stop-pin, z, to limit its backward movement, so that 
it shall not pass beyond the line of the wheel O. In Fig. 4 this 
arm T is shown as straddling the shaft Y with a pin passing vertie- 
ally through both. In this latter case the spring z is passed through 
a hole in the shaft, and its rear end serves as a stop. It is obvious 
that it is immaterial how these parts are connected so long as the 
arm T can have the lateral movement required. 

It will, of course, be understood that the mechanical details may 
be varied materially from those here shown, so far as the construc- 
tion and arrangement of devices in the automatic tripping appa- 
ratus is concerned, as with the deseription and illustration herewith 
given any mechanic skilled .in the art will be able to apply our 
invention in a variety of ways; and therefore we do not intend or 
desire to be understood as limiting ourselves to the special construc- 
tion or arrangement of parts, but merely present this as one of the 
simplest and best forms at present known to us of constructing and 
applying our invention. 
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It is obvious that this automatic tripping apparatus or invention 
may be applied to any time-lock or attachment in which provision 
is made for disconnecting the time movement or attachment, whether 
said time movement or attachment be used to dog a non-time-lock 
or be used to operate on or in connection with other kinds or styles 
of locking or dogging devices, and we so intend to apply it wherever 
applicable or desirable. 

It will be readily seen from the foregoing description that this 
Invention will enable its owner to prevent being locked out in case 
the time-movement should stop from any cause, and at the same 
time will prevent any one from unfastening or opening the door so 
long as the time-movement continues to ran up to the time for 
which it may have been set to be opened, thus affording perfect 
control and absolute security. 

Having thus described our invention, what we claim is— 


1. The combination of two or more separate angle-bars with a 
single set of tumblers, said angle-bars being all arranged to. be oper- 
ated by the same tumblers and by a single spindle and dial, sub- 
stantially as described. 

2. The combination of a time attachment and a non-chronometer- 
lock with a single set of tumblers and two independent angle-bars, 
one of said bars being arranged to operate the lock and the other to 
disconnect the time attachment, substantially as herein set forth. 


3. The combination of a time attachment, mechanism for discon- 
necting the same, whether running or not, from the part that it 
dogs, and an automatic tripping device arranged to throw said time 
attachment into operation again, substantially as and for the pur- 
pose set forth. 


4. The automatic tripping device consisting of the two arms T V, 
arranged to turn on a common center, with the arm T, that engages 
with the wheel of the time-movement, arranged to have an inde- 
pendent lateral movement, whereby it can be disengaged from the 
tooth of the wheel in case it becomes locked therewith, substantially 
as and for the purpose set forth. 


5. In combination with the tripping arm T, the movable bar N, 
constructed and arranged to operate on said arin 'T, substantially as 


described, for the purpose of releasing said arm from the tooth of 


the wheel, as set forth. 


6. In combiration with the: bolt-work of a safe or vault door, an 
automatic dogging device, D, a non-clhronometer-lock, B, and a time 
attachment, A, with means, substantially such as described, for dis- 
connecting the time attachment and for automatically connecting 
it again before the non-chronometer-lock can be operated, the com- 
bination being substantially such as is herein set forth. 


7. The combination-lock Lb, provided with two angle-bars, tand EF, 
both arranged to be operated by the same set of tumblers, in com- 
bination with a time attachment, A, provided with an automatic 
tripping mechanism and the connecting-bar N, all combined and 
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set forth. 
WM. KOOK. 
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Witnesses : 
R. W. BULLA. 
Rk. G. PULLEN. 
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Specification forming part of Letters Patent No. 21119, dated Aug. 
10, 1508. 


898 To all whom it may concern: 

Beit known that I, John B. Cornell, of the eity, county, and 
Stute of New York, have combined a safety guard with the door of an 
rou safe in such a manner with relation to its lock and the united 
fastening volts of said door that a slight inward displ. icement of said 
lock will cause the said safety gui ard to be thrown into such a posi- 
tion as to render it Iinpossib le for the said door-bolts to be thrown 
back from a laustening position or for the safe door to be opened 
without first’cutting a hole through said door and then throwing 
the said satety guard back into its normal position; and I do hereby 
declare that the following is a full and exact description of said in- 
vention, reference being ‘had to the ac company drawings, making 
a part of this specification : 


(Here follows diagram marked p. 896.) 


Figs. 1 and 2 being plans of the inner side of the door of a 
S899 ~=safe: Fig. 3,a section in the line y yof Fig. 1, and Fig. 4, a see- 
tion in the line zz of Fig. 2. Within the last few years locks 
have been brought to so high de gree ol pr rfection that those 
which are now generally used upon safes cannot be picked or opened 
by means of fulse ke ys, consequently the only means by which a 
burglar can now find his way to the treasures concealed in an iron 
safe is to remove the lock from the safe door by an explosion of gun- 
powder or by forcing said lock inwards by the aid of cunningly de- 
vised instruments, and it is difficult, if not impossible, to secure the 
lock to the door of a safe in such a manner that a skillful barglar 
cannot displace it and open the safe; hence the necessity of com- 
bining a stop or safety gui ard with thé inner side of the door of ; 
safe in such a manner, in relation to the lock and the united series 
of fastening bolts which are combined with said door, that the act 
of forcing the lock inward will throw the said guard into sucha 
(0—261 
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position as to hold the said bolts immovably in a fastening 
900) position without any assistance from the lock bole 

The door of a safe has usually several large fastening an 
aaa, which are combined with each other and with the shank ( 
of an external knob (by means of a suitable lever, 7) in such a man- 
ner that the said bolts ean be thrown backward or forward by means 
of said knob. 

The vertical bar 6, which unites the series of fastening bolts aaa 
to each other, is located in such a position with respect to the locks 
a dL’ Ot} the saute door Or a single lock On said door that when the 
suid fastening bolts are thrown forward to secure said door Ina 
closed position the lock bolts ean be thrown forward against the 
said bar 6 for the purpose of preve nting a return movement of the 
fastening bolts so long as the lock bolts remain in an extended 
position, or so long as the lock or locks remain firmly secured to the 
door of the safe. 

‘The form of the safety guard f is clearly shown in the drawings. 
It isa block of metal in which is formed an aperture, g, and a slot, / 

and which is secured to the inner edge of the innermost 
JO flange of the door of the safe by means of the set-screw 2 

Which passes loosely through the slot / into a screw aperture 
In the said door ange. ' 

A lever, A, which projects from the inner face of the lock d (or 
which may be combined with said lock in any other suitable man- 
ner), fils into a notch in the outer edge of the guard f and retains it 
in such a position that the inner end of the upper bolt @ will pass 
freely into the aperture gin said guard as the lock bolts are thrown 
back, SO long us the lock remains in its proper position upon the 
door of the sate. The upper outer angle of the guard f is rounded 
off, and the spring e, which is combined with the upper portion of 
the safe door, has a beveled extremity which acts upon the said 
curved upper portion of the guard in such a manner as to force It 
downward to the position shown in Fig. 2-the instant that the said 
vuard is relieved from the action of the lever hh, and when in that 
position the Upper solid end of said guard Is opposite the Inner 

end of the Upper fastening bolt a, as. shown In hig. 4, 
YO? which renders it impossible to throw back the said bolt or 

either of the other bolts which are combined with it until 
after the said euard has been restored to its normal position. Ot 
course the guard f may be given an infinite variety of shapes, and It 
may be located in various positions within the door of the safe, and 
may be combined with retaining levers and moving springs or their 
equivalents of various patterns and by different methods. There- 
fore, | do not intend to limit myself to any particular shape or 
position of the guard /, nor to any special and particular manner of 
combining said guard with the lock or with the actuating spring, 
provided the said guard Is SO arranged with relation to the lock and 
the fastening bolts of the door of the safe that the displacement of 
the lock on said door will cause the said guard to be thrown into 
sucha position as to render it 1m possible to throw back the said 
door boits from their fastening position until after the said guard 
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has in some way been thrown back to its normal position, 
905 which cannot be accomplished without cutting a hole of con- 
siderable size in the door of the safe. 

What I claim as my invention & and desire to secure by letters 
patent Is, arranging a safety guard within the door of an iron safe 
in such a manner with relation to the lock or locks and the fasten- 
ing bolts which are combined with said door that the act of forci- 
bly displacing the said lock or locks from its or their proper posi- 
tion on a locked door will cause the said safety guard to be thrown 
Into such a position that it will securely hold the said fastening bolts 
In an extended position from the moment that the lock bolts cease 
to exert a retaining action on the said fastening bolts, all substan- 
tially as herein set forth. 

The above specification of my improved safety guard for the doors 
of burglar-proof safes, &c., signed and witnessed this 6th day of July, 
LSOS. 

JOHN B. CORNELL. 

Witnesses : 

A. A. JAYNE. 
WILLIAM W. CORNELL. 
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Joserpu L. Hatt, of Cincinnati, Ohio. 
Improvement in Locks. 


Specificatiom forming part of Letters Patent No. 38384, dated May 
Oo, 1863. 


To all whom it may concern : 


Be it known that 4 Joseph L. Hall, of Cincinnati, Hamilton 
county, Ohio, have invented certain new and useful improvements 
in locks; and I do hereby declare the following to be a full, clear, 
and exact description thereof, reference being had to the annexed 
drawings, making part of this specification. 

This improvement relates to that class of bank or vault locks in 
whiclr a series of gated rings, ealled “ tumblers,” Oppose the reaction 
of the bolt, except when they are arranged according to a secrect 
formula; and my invention consists in, first, a provision ef sliding 
dog or check-piece, in connection with tny previously-patented fast 
tumbler or collar, said check-piece operating independently of the 
main bolt, and making it impossible to obtain a clue to the combi- 
nation by any manipulation of the key or bolt: second, provisions 
to facilitate a rearrangement of the tumblers without taking off the 
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lock ; third, provisions for increasing the strength and durability 
and diminishing the friction of the rotating tumblers. 


(Here follows diagram warked p. 906.) 


Figure 1 is a perspective view of a lock embodying my improve- 
ments, tlhe bolt being thrown forward and the cover removed. Fig. 
2 isa seqtion of the same parallel to the main bolt. lig. oisa 
reverse View of my main bolt and sliding check-piece detached. 
Figs. 4, 3, 6, and 7 are, respectively, detached views of a key, hub or 
thimble ystem, tumbler, and tumbier-hub. ig. 8 isan axial section 
of a tumdler-hub. lig represents il trier. 

B B’ age two exactly similar eylindrical chambers, open at both 
ends, ang cast in one piece with case A. Each chamber is gated, 4, 
to receiv’ stumps upon the main bolt, which is constructed in man- 
ner following 

Cis the head, and ©’ the shank, of the bolt proper. 

D) is a eross-head armed with two precisely similar stuinps, /, 
ad: ipte “l to enter the cates 4 of the chambers 3 ig 

eisaslotin the shank C’ for the wrist or bit e of the crank Ie. 
ce’ ure stops projecting from the main bolt to limit its retraction. 
The main bolt is recessed, e” e’’’, to receive a peculiar dog or sliding 
check-piece of the follow Ing eonstruction : 

U 1S thie cross-plate, and V thie shank, of ny check-piece I. the 
said shank occupying the recess ¢’ | herear of the bolt-shank, and 
connected to the former by a web, W, which traverses the mortise 
ec’, in which it has a slight play longitudinally of the bolt. 

X is a slot in the dog-shank, made narrower than that in the bolt, 
in order that the erank E may operate the dog IF before it can 
move the bolt at all. 

Y are stumps or tongues which extend backward from the sliding 
cross-plate U, and enter, without touching the bottom of, one of the 
depressions in the periphery of the fast tumbler, presently de- 
scribed. 

Each chamber B Bb’ has serewed within it a hub, G, having a 
evlindrical projection, H, to receive a series of alternate tumblers, I, 
and washers J, which fit snugly around said projection H, the 
tumblers | revolving freely around it while the washers J are held 
from rotation by tongues kK, which occupy grooves L in the projec- 
tion H. ‘The entire series of washers and loose tumblers I J are 
confined by an annular cap, M, secured to the hub. 

The above-described arrangement, besides having greater strength 
and stability than the customary open-centered rings, and less 
friction, enables the entire “ nest” to be withdrawn and held in any 
position that may be desired for inspection or change of combina- 
tion without danger of dropping any of the pieces, and without 
taking off the lock. 

N isa stem, cylindrical at those portions which are intended to 
revolve within the hub G and the covering-plate O of the lock, and 
polygonal at its outer end to fit the thimble or ke v-hub P in the 
door. The stem N is also polygonal where it vecuples a corre- 
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sponding eye ina collar, Q. The collar Q constitutes my fast tumbler, 
and differs from the loose tumblers [ in always rotating with the 
stem. Both fast tumbler Q and the loose tumblers | are per- 
forated to receive one or more pins, 7, by means of which the rota- 
tion or partial rotation of the stem and fast tumbler N Q is com- 
municated in alternately opposite directions to the successive tum- 
blers of the series, in manner familiar in this class of locks. Each 
of the tumblers I Q and washers J has a gating, R. The fast 
tumbler Q has also around its periphery a series of shallow notches, 

q, into which, when the bolt is clandestinely withdrawn, 
JOS&909 the stumps of the check-pieces enter. The notches q 

are cut slightly deeper than the extreme penetration of 
the dog-stumps Y, so as to prevent any sound of contact between 
the latter and the fast tumbler which would guide the ear in de- 
termining whether the stumps had entered the gate proper or one 
of the blind notches merely. 

Sis a trier, which, being inserted through aperture s in the 
hub, is used to discover the gating positions of the tumblers. The 
gatings 7 of the washers act to guide and steady the tip of the trier 
as it is pushed in from tumbler to tumbler. 

T is a plug or cap whose removal enables the partial sliding out 
of the stem N so as to render it temporarily clear of the key-hub. 
The stem N then being turned forty-five degrees, or any multiple 
thereof, and reinserted, changes the entire combination, which may 
then be ascertained by the insertion of the trier S and manipulation 
of the tumblers. 

A key and index-plate may be employed similar to those described 
In my patent of 25th September, 1860. : 

Operation: The first action of the key when applied to retract the 
bolt is to slide back the dog or check-piece F, the parts of which are 
so proportioned that it comes to its bearings before its stumps reach 
the bottoms of the notches in the fast tumbler Q, so that any sound 
accompanying this movement is merely that of the check-piece 
reaching its bearings in the main bolt. It is, therefore, impossible 
to detect by any sound whether the check-piece has entered the 
gate proper or one of the blind notches, and this entry, being com- 
pleted before the bolt itself is started back effectually locks the tum- 
blers against any rotation whatever, so that no bolt-pressure can be 
brought to bear in connection with an experimental rotation of the 
tumblers. This device is believed to render the lock unpickable ; 
but for the larger class of vault-locks I provide a great additional 
complication in the feature of duplicated nests of tumblers, the 
chance of gating both sets at the same time being inconceivably 
remote. In practice, the cashier may usually merely derange one 
series of tumblers after closing the vault or safe, for a burglar could 
not know that either set was gated, and would inevitably derange 
both. 

The facilities for partially withdrawing and shifting the central 
stem of either nest of tumblers, or for withdrawing and handling 
un entire nest, enables a ready change or inspection of combination 
Without taking off the lock. 
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| do not desire to confine myself to the precise arrangement here 
selected for illustration so long as IT attain the same results by means 
substantially equivalent. For example, the sliding check-piece has 
been found to serve a good purpose when arranged wholly on the 
front side of the bolt, and in connection witha single set of tumblers, 
and it is believed that my sliding check-viece can be advanta- 
geously applied to various forms of oscillating and sliding tumblers. 

The number of loose tumblers may vary from one to five, or even 
more, according to the style and requirements ot the particular lock. 

[ claim as new and of my invention herein— 

|. ‘The provision of thre sliding check-piece or dog I, operated in 
wivance of the main bolt by the same key or other device which 


moves the latte t. Sun combination with one or more sets ol tumblers, 


substantially as and for the purposes set forth. 

2. In the described combination with the fast tumbler Q, the 
provision of the sliding check-piece or dog I’, operated in advance 
of the main bolt by the same bit, key, or other instrument which 
moves the said bolt, the whole being combined and operating as 
and for the purposes substantially as set forth. 

>. The arrangement of hollow withdrawable hub G, contain- 
ing the operating-stem N, and supporting the series of alternate 
loose tumblers I and fast washers J, the whole being confined to 
sala hub by the annular Cap MU in the manner represented. 

lL. The combination of Cap ‘Tl’, shiftable stem N, and fast tumbler 
(), to facilitate numerous and ready changes of combination, as 
explained, 

5. The fixed washers J, gated, ), in line with the aperture s In 
the hub Cr, to afford a fixed guide for the trier, as deseribed. 

[n testimony of which invention I hereunto set my hand. 

JOSEPH L. HALL. 

Witnesses : 

GEO. H. KNIGHT. 
RICHARD NELSON. 
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JAMES SARGENT, of Rochester, New York. 
Improvement in Time- Locks. 


Specification forming part of Letters Patent No. 165,578, dated July 
20, 1875; applieation tiled July 12, 1875 


To all whom it may coneern : 
Be it known that I, James Sargent, of Rochester, in the county of 
Monroe and State of New York, have invented certain new and use- 
ful improvements in locks for safe and vault doors, of which the 
following Is a specification : 
This invention relates to certain improvements in locks for safe 
and vault doors, of that class in which two independent locks are 
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employed upon a safe, vault, or other door, for the purpose of pre- 
venting the unlocking of the door-bolts until both locks have been 
unlocked. 

In the drawings— 


(Here follow diagrams marked pp. 910 & 912.) 


Figure 1 is an elevation of a combination and time lock applied to 
a saufe-door, having the bolt-work arranged thereon. Fig. 2 is a 
section of the bolt of the time-lock. Fig. 3 is an inside view of the 
same. I ig. 4 represents detached views of the dial, pallet, and es- 
cape-wheel. Fig. 5 is a bolt constructed as integral with the hold- 
ing-latch. 

Combination or key locks have only heretofore been used for this 
purpose, so far as 1am aware. As such locks are set on combina- 
tions or operated by means of keys, burglars can force the holders 
of the combination or key to unlock the door,and hence such locks 
ure not a perfect safeguard against robbery. | 

Time-locks have also been used upon doors for the purpose of 
opening the door only at a determined hour, thus placing it beyond 
the power of any person to open the door until that hour arrives; 
but, so far as I am aware, such locks have either been used singly 
on a door (in which case, when the lock releases the bolt or other 
fastening, the door is unlocked, and man be opened by any one), or 
else a time-movement has been combined directly with a lock, in 
such a manner that the two really constitute but a single lock, in 
which case, if violence is applied to the lock, it at once destroys the 
efficiency of the time-movement. 

The drawings illustrate a time-lock and a combination-lock ar- 
ranged on a safe or vault door, to operate- in connection with the 
bolt-work of such door, in such manner that said bolt-work rests 
against the bolts of each lock, so that the door-bolt cannot be with- 
drawn, when locked, until both locks have been unlocked. The 
bolt of the time-lock has an opening or offset, which isautomatically 
brought in and eut of coincidence with the tongue of the door-bolt, 
so that the door-bolt may be retained in the unlocked position for 
shutting the door, and prevented from being withdrawn, when 
locked, until both locks have been unlocked. 

‘The features above described are embodied and claimed in my 
applicationed filed March 10, 1875, and form no part of this appli- 
cation, and are therefore not claimed. 

A represents the combination or key lock, and B the time-lock. 
These locks are provided with bolts C D, against which strike the 
studs a a’ of the tie-piece E. When the locks are locked the bolts 
hold said studs out, and both locks have to be unlocked to allow the 
door-bolt to retract. The locks A B are separate and independent 
of each other, and complete in themselves, and may be located at 
any position on the door. The combination or key Jock will natu- 
rally be located in line with the spindle that operates it; but the 
time-lock may be placed anywhere where space is best formed for it 
on the door, and the stud a’ of the door-bolt may be lengthened, 
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bent, or otherwise arranged to rest against the lock-bolt, in whatever 
position it may be, as shown in Fig. 1. 

In locking the safe or vault door some device is necessary to allow 
the door-bolt to remain back in the unlocked potilion until the 
door is closed, without interfering with the setting of the time-lock. 

In Figs. 1 and 2, the bolt D of the time-lock is constructed in two 
parts, I! D®, turning independently on the same bearing ¢c. The 
inner part, D?, has the socket d, into which the stud a’ of the door- 
bolt enters when drawn back. The inner part is connected to the 
outer part D! by a coiled spring, f, Fig. 3, resting in a cavity in the 
side of the outer part. The outer part is also connected by a similar 
coiled spring, g, with the fixed bearing c. Instead of the spring g, 
it may have a counter-weight, g’, Fig. 5. The spring g causes the 
outer part D' to turn back, so that the socket d of the inner part 
comes in position to allow the stem a’ of the door-bolt to enter it. 
When the door-bolt is retracted the outer part, D', of the lock-bolt 

D is turned up to engage the dog (presently to be de- 
9144915 scribed), while the inner part remains stationary on the 

stem of the door-bolt. The door is then shut and the 
door-bolt thrown out, when the tension of the spring g causes the 
part D*® to turn, thereby locking the door-boit. The parts D' D* are 
provided with suitable stops, by which the motion is gaged to bring 
the socket of the part D? in proper position in its throw. ‘The de- 
vice above deseribed forins a part of the time-lock, being the bolt of 
the same. 

[n Fig. 1 is shown another device for the same purpose, situated 
outside the lock, for which I have already obtained letters patent. 
It consists of a socket or bearing attached to the tie-piece E of the 
door-bolt, and sliding on an independent stud resting against the 
lock-bolt. A spring locking-pin is used to connect the parts when 
the door-bolt is thrown forward to connect with the jamb. 

In this case the lock-bolt may be made solid, and may be either 
of the turning or sliding kind. 

G is a dog for holding the lock-bolt D up in the locked position. 
[t turns on an axis, #, and its point engages under a stop, /—prefer- 
ably a roller—oi the lock-bolt, when the latter is raised. It is held 
in engagement by a light spring,). The dog has two branching 
arms, mm, projecting inward over the face of the dial-wheels H H. 
The dial-wheels have pins noi projecting out from their faces, and 
when they, or either of them, strike the levers m m, they release the 
dog from its engagement with the lock-bolt, and the latter turns 
back, thereby unlocking the lock, as before deseribed. 

i prefer to use two independent time-movements, each connected 
with and operating one of the dial-wheels H, so that if one move- 
ment should accidentally slop, the other would be sure to unlock 
the lock. 

The dial-wheels are indexed or marked with a seale of hours from 
QO upward to 45, or any other number corresponding with the longest 
interval the lock is to remain locked at one time—say from Satur- 
day night to Monday morning. This scale is used in conjunction 
with a pointer, e, at the top of the wheel. 
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In setting the lock, the dial-wheels are moved backward from 0 
to any number in the scale that will indicate the number of hours 
the safe or vault is to remain closed, and the pins n n must be so 


‘located, with reference to the scale, as to strike the levers m m and 


release the bolt, when the 0 mark comes forward to the pointer. 

The time movements or mechanisms may be of any ordinary 
construction to measure time. 

Kach of the dial-wheels H H is cogged, and engages with the 
arbor o of the mainspring-barrel, either directly, by means of the 
pinion p, attached to said arbor, or through intermediate gearing. 
The arbor o is the stem by which the time-lock is wound. When 
the time-lock is finished, it is fully wound up before the dial-wheel 
is adjusted in place. The motion is then imparted to the dial-wheel, 
which runs forward to unlock the lock, and in moving the dial- 
wheel back to reset the lock, the time-movement is rewound. The 
dial-wheel is turned back to reset the lock by a key applied at the 
winding-arbor 0. 

By the means above described, I obviate a great objection to com- 
mon time-locks, which run on until they run down, thus subjecting 
the lock to the danger of being locked in by neglect of winding. 
By this eans the lock cannot be reset without winding, for the pins 
n n, resting in contact with the levers m m, prevent the dog G from 
being engaged with the bolt until the dial-wheels have been moved 
back, as described. The relocking of the lock, therefore, requires 
rewinding of the time-movement as a necessity; hence no danger 
of it being unlocked accidentally during the period of hours for 
which it is set. 

On the back of the dial-wheel H is a pin, r, Fig. 4, forming a stop. 
On the pallet s, which engages with the scape-wheel ¢, is a pin, u, 
which projects out through a slot, v, of the stationary time-move- 
ment frame. Assoon as the dial-wheel has acted upon the lever m 
to unlock the lock, the pin r of the dial-wheel strikes the pin u of 
the pallet and locks the latter in the seape-wheel, thereby stopping 
the time-movement. There is therefore no loss of motion, nor can 
the dial-wheel get out of pusition with respect to the pointer. 

Having thus described my invention, what I claim, and desire to 
secure by letters patent, is— * 

1. The bolt D of a time-lock, constructed in two parts, D' D?, each 
having an independent turning movement, and connected together 
by a spring, f, substantially as described, whereby the time-move- 
ment may be set while the door-bolt is held in the unlocked position. 

2. The combination, with the mainspring-arbor, of the dial-wheel 
connected with said arbor directly by means of the pinion p, or by 
intermediate gearing, whereby the time mechanism of a time-lock 
is wound by the turning back or setting of the dial-wheel, substan- 
tially as deseribed. 

3. The combination, with the dial-wheel H and pallet s, of the 
stop-pins r u, for stopping the movement of the time mechanism 
when the lock is unlocked, substantially as described. 
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In testimony that I claim the foregoing I have hereunto set my 
hand. 
JAMES SARGENT. 
Witnesses : 
JAMES L. NORRIS. 
ALBERT H. NORRIS. 


949 Unirep STATES PATENT OFFICE. 
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[mproi ement un Time- Locks. 


Specification forming part of Letters Patent No. 165,878, dated July 
20, 1875; reissue No. 7835, dated August 7, 1877; application 
filed April 5, 1876. 


To all whom it may concern: 


Be it known that I, James Sargent, of Rochester, in the county of 


Monroe and State of New York, have invented certain new and use- 
ful improvements in time-locks, of which the followiug is a specifica- 
tion: 

‘This invention relates to certain improvements in time-locks, its 
object being to construct such locks so as to enable them to be used 
upon safe or vault doors, and to operate in connection with the usual 
bolt-work or train-bolts arranged thereon. 

ln the drawings— 

(flere follow diagrams marked pp. 916 & 918.) 

igure 1 illustrates a portion of a safe or vault door having thereon 
a time-lock and a combination-lock, both of said locks being repre- 
sented in a locked condition, with the bolt-work projected and 
locked. Fig. 2 illustrates one form of lock-bolt or obstruction tor 
use in a time-lock. Fig. 3 illustrates an inside view of said lock-bolt 
or obstruction. fig. 4 represents detached views of the pallet and 
escape-Whee!, and a portion of one of the revolving dials. Fig. 5 illus- 
trates another form of lock-bolt or obstruction for use in connection 
with the time-lock for admitting of locking or unlocking of the bolt- 
work. 

The invention consists, among otuer things, in the combination, in 
a time-lock constructed to be applied upon a safe or vault door, to 
operate in conjunction with the bult-work thereon, of an obstruction, 
arranged to be moved to prevent the retraction of the bolt-work, and 
to release the same at a time determined by the time mechanism ; 
a yoke capable of being vibrated on its axis for retaining the ob- 
struction In a position for keeping the bolt-work locked ; two time 
mechanisms, each having a rotating dial, either or both of which 
will operate the yoke for removing the obstruction, and to bring it 
into a position for-releasing the bolt-work, so that the same may be 
retracted for opening the safe or vault door. 
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The invention further consists in combining, in a time-lock hav- 
ing two separate and independent time mechanisms constructed to 
be applied upon a safe or vault door, and to operate in conjunction 
with the bolt-work thereon, two rotating or revolving dials, each 
of which is rotated by its own time mechanism, and a yoke operated 
by either or both of said dials to release the obstruction, so as to 
allow the retraction or unlocking of the bolt-work at the prede- 
termined time for which the dials have been set. 

The invention further consists in combining, with the main- 
spring-arbor, a revolving dial, which is moved thereby for setting 
the time mechanism to unlock at a predetermined time, said main- 
spring-arbor and revolving dial being operated by gearing in such 
a manner that the setting of the time mechanism to unlock at any 
given time will necessarily wind up the time mechanism to the ex- 
tent that it will unwind by the arrival of the predetermined time 
for unlocking. 

The invention further consists in constructing the lock-bolt or 
obstruction of a time-lock which is to operate in conjunction with 
the bolt-work of a safe or vault door in two parts, connected together 
and subjected to the action ofa spring in such a manner that each of 
said parts composing the bolt or obstruction can have an independ- 
ent turning movement, in order that the said bolt or obstruction 
will remain stationary except during the brief interval when lock- 
ing or unlocking is being effected, and adapted to turn on its axes or 
pivot to admit of the bolt-work being retracted ata time determined 
by the time mechanism. 

The invention further consists in combining stop-pins with the 
dial and pallet, for stopping the movement of time mechanism when 
the time-lock is unlocked. 

The drawings illustrate a portion of a safe or vault door having 
thereon a bolt-work, a time-lock, and a combination-lock, each of 
said locks having a lock-bolt or obstruction for operating in con- 
junction with the bolt-work, said lock-bolts or obstructions being so 
constructed and arranged that in one position they will prevent the 
retraction or unlocking of the bolt-work, while in another position 
they will admit of the retraction of said bolt-work for unlocking the 
sufe or vault door. 

The combination above described forms the subject-matter of an 
application for letters patent tiled by me in the United States Patent 
Oftice March 12, 1875, and, therefore, is not claimed in this applica- 

tion. 
920 Referring to the drawings, the letter A designates a combi- 

nation or kev jock, and B the time or chronometer lock. 
These locks are each supplied with a lock-bolt or obstruction, C D, 
both of which are construeted with a notch or recess, so that when 
said notches or recesses are brought ‘in line with the tongue-pieces 
aa’, arranged upon the carrying-bar E of the bolt-work, said tongue- 
pieces can be made to enter said notches or recesses, and thus enable 
the bolt-work to be retracted for opening the safe or vault door; but 
when the bolt-work is projected or cast the lock-bolts or obstructions 
are moved, or placed so as to present a bearing surface to the tongue- 
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pieces, as shown, jor example, in Fig. 1, and thus the bolt-work 1s 
kept in a projected or locked condition, and can only be retracted 
when the lock-bolts or obstructions of both locks are brought to the 
proper position for releasing the bolt-work. 

The two locks are separate and independent of each other, and 
complete in themselves, and are each so constructed that they may 
be placed at any position on a safe or vault door. 

The combination or key lock, if such be employed, will naturally 
be located in line with the dial-spindle or key that operates it; but 
the time-lock may be placed anywhere on the safe or vault door 
where sufficient space is present for it, and the tongue piece a’ of the 
earrving-bar of the bolt-work may be of any required length, bent 
or otherwise arranee d. so as to connect with or rest against the lock- 
bolt or obstruction when the latter is moved to the proper position 
for obstructing or dogging the bolt-work, and prevent its retraction 
or unlocking. 

When it is desired to lock or fasten a safe or vault with the time- 
lock some mechanical arrangement or device should be employed to 
enable the time-loek to be set while the bolt-work remains in a full 
retracted or unlocked position, so that the safe or vault door can be 
closed, and, when the bolt-work is projected or cast for securing the 
door, the loek-bolt or obstruction will retain the same in its projected 
or locked condition until the arrival of the time determined by the 
time mechanism, when the lock-bolt or obstruction will be automat- 
ically moved and brought into a position for admitting of the retrac- 
tion and unlocking of the bolt-work. 

To accomplish such a lock-bolt or obstruction of various forms 
ean be e:nployed—such, for instance, as those illustrated in Figs. 1, 
Z, 3, and 9. 

The lock-bolt or obstruction D, illustrated in Figs. 1, 2, and 3, 1s 
constructed in two parts, D' D®, each part adapted to turn independ- 
ently of the other and on the same bearing ¢. The inner part D? 
has a notch, recess, or offset, d, into which the tongue-piece, fixed 
upon the carrying-bar of the bolt-work, enters when retracted or 
drawn back, so as to open the safe or vault door. Said inner part 
D* is connected to the outer part D' by a spring, f, resting in a recess 
or cavity in the side of the outer part. The outer part D! is also 
connected by a spring, g, with the bearing «. The spring g, being 
eonnected with the outer part D' and with its bearing, causes the 
outer part to be moved or turned, so that the notch, recess, or offset 
d of the inner part D® is brought into a position to allow the tongue- 
piece a’ of the bolt-work to enter it, and thus the bolt-work can be 
retracted, and when so retracted the outer part D' 1s turned or moved, 
and made to connect or engage with a dog or portion of a voke, 
while the inner part D® remains stationary, being prevented from 
moving or turning by the tongue-pieee of the bolt-work. 

The parts constituting the lock-bo'* or obstruction, and forming a 
part of the time-lock, being thus cons ructed, arranged, and adjusted, 
the time mechanism having been previously wound and set, the safe 
or vault door is then closed, and the bolt-work projected or east. 
The tension of the spring 7 Causes the part Db? to be moved or turned, 
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and presents a bearing for the tongue-piece to rest against, thereby 
dogging or obstructing the bolt-work, and preventing its retraction. 

The parts D! D? are supplied with suitable stops, by which their 
motion is gaged, so as to bring the notch, recess, or offset of the part 
D? in its proper position in its throw to coincide with the tongue- 
piece, 

A time-lock provided with a lock-bolt or obstruction, as just de- 
scribed, is specially intended to be used on a safe or vault door, to 
operate in conjuction with the bolt-work and its carrying-bar, hav- 
ing a fixed tongue-niece, such, for instance, as that designated by 
the letter ain Fig. 1 of the drawings, though, if desired, it can be 
used in conjunction with the adjustable tongue-piece, as shown in 
the drawings. 

In lieu of forming the lock-bolt or obstructions of two parts, as 
above described, it has been found eminently practical and success- 
ful to employ a lock-bolt or obstruction made in a single piece or as 
an integral, and it may be arranged to have either a turning or slid- 
Ing action. 

Such a lock-bolt or obstruction is shown in Fig. 5of the drawings, 
and, as it will be perceived, it is constructed with a notch, recess, or 
offset, to admit of a tongue-piece entering it when the bolt-work is 
retracted for unlocking the safe or vault door, and said lock-bolt or 
obstruction is likewise provided with an arm, g’, having a pin or 
stud for engaging or connecting with a yoke in such a manner that 
when said arm and yoke are in connection the lock-bolt or obstrue- 
tion will be placed so as to prevent the retraction of the bolt-work, 
and when said arm and yoke are disconnected the lock-bolt or ob- 
struction will automatically be placed in a proper position for allow- 
ing the bolt-work to be retracted; and such automatic movement 
of the lock-bolt or obstruction is due to the arm g’ acting as a coun- 

ter-weight. 
921 When a lock-bolt or obstruction of the character last de- 

scribed is employed, some provision must be made for setting 
and adjusting the time-lock prior to closing the safe or vault door, 
and such must be accomplished while the bolt-work is in a retracted 
or unlocked condition ; therefore, to enable such to be done, there is 
arranged on the carrving-bar of the bolt-work a socket or bearing, 
which is provided with a movable tongue-piece and a spring-bolt, 
constructed and arranged in such a taanner that when the spring- 
bolt is moved out of contact with the socket or bearing of the movable 
tongue-plece the carrying-bar and the bolt-work can be retracted, as 
the socket or bearing on said carrying-bar moves or slides over the 
tongue-piece in a longitudinal direction, the tongue-piece remaining 
stationary, as one end of it bears upon the lock-bolt or obstruction, 
and in such condition the safe or vault dvor can be closed, and when 
the bolt-work is projected or cast into the jamb of the door the socket 
or bearing moves along the tongue-piece until the spring-bolt en- 
gages with it, when it will be automatically locked in place and the 
bolt-work securely fastened. 

From the foregoing it will be seen that the lock-bolt or obstrue- 
tion shown in the several figures are each stationary, except during 
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the brief intervals when locking or unlocking is being effected, and 
that each is adapted to be turned on its pivot or bearing for the pur- 
pose of obstructing or dogging the bolt-werk and prevent its retrac- 
tion, or for releasing the bolt-work so that it can be retracted ; and 
it will be further noticea that the lock-bolts or obstructions are so 
located, and with respect to the time mechanism, that if pressure be 
exerted upon them by force applied to the bolt-work, such pressure 
or force will not be transmitted to the delicate workmanship com- 
posing the time mechanism. 

fn order to bring and retain the lock-bolt or obstruction in a posi- 
tion to have the same obstruct and prevent the retraetion of the bolt- 
work, or to move it to release the bolt-work, to enable the same to 
be retracted, there is arranged in the time-lock a yoke, G, which 1s 
capable of beg oscillated or turned on its axis or pivot, said yoke 
being acted upon by two rotating dials, H H,in such a manner that 
said yoke will be operated by either or both of said revolving dials 
at the predetermined time for which said revolving dials have been 
set. 

[In the example shown in Fig. 1, the yoke engages under a stop, 
, preferably a roller, arranged on the lock-bolt or obstruction, when 
the latter 1s brought into a position for obstructing the bolt-work, 
to prevent its retraction, while, in the example shown in Fig. 5, 
said yoke connects or engages with the lock-bolt or obstruction. 
In both examples the yoke retains the lock-bolt or obstruction in a 
position for obstructing and preventing the retraction of the bolt- 
work until the arrival of the predetermined time for which the re- 
volving dials have been set. 

The arms or members m m of the yoke extend over a portion of 
the revolving dials from which project pins, and when either of said 
pins comes in contact with the arms or members of said yoke, 
which will occur at the arrival of the time previously determined 
upon when setting the revolving dials, it (the sald voke) will be 
operated or turned on its axis or pivot, and release the lock-bolt 
or obstruction, and cause the same to be brought into a position 
to permit the bolt-work to be retracted, which is accomplished by 
turning the knob or handle connected with the carrying-bar, said 
knob or handle being on the outside of the safe or vault door. 

It is preferred to use two independent time mechanisms, each 
connected with, and operating one of, the revolving dials, so that 
if one of the time mechanisms should accidentally stop, the other 
would be sure to eperate the yoke, and by its movement release 
the loek-bolt or obstruction, which would automatically assume such 
a position as to present an unobstructed pathway for the tongue-piece 
to move in, and thus the bolt-work could be released and be left 
free to be withdrawn or retracted. 

The revolving dials ure cogged —that is, provided with teeth, 
which engage with the arbor o of the mainspring-barrel, either 
directly or by means of the pinion p attached to said arbor, or 
through intermediate geariIng—so that the setting of the time mech- 
anism for operating the yoke at any given time will necessarily 
wind up the time mechanism to the extent, at least, that it will 
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unwind by the arrival of the predetertnined time at which the lock- 
bolt or obstruction is to be released for enabling the bolt-work to be 
retracted. 

The revolving dials are indexed or marked with a scale from 
zero (0) upward to 48. or any other. number corresponding with 
the longest interval the time-lock is to present its lock-bolt or ob- 
struction to obstruct the bolt-work at one time, say from Saturday 
night to Monday morning. ‘This scale is used in conjunction with 
a pointer or index, e, arranged in the time-lock above the revolving 
dials. 

In setting the time-lock the revolving dials are turned or moved 
backward from zero (0) to any number in the seale that will indi- 
cate the number of hours the safe or vault door is to remain closed or 
locked, and the pins x of the revolving dials must be so adjusted with 
reference to the seale and the yoke as to come in contact with the arms 
or members m m that either or both of the latier will act upon the 
yoke, causing it to move so as to release the lock-bolt or obstrue- 
tion of the time-lock when the zero (0) mark arrives at the index 

or pointer. 
922 & 923 The winding up of the time mechanism and the set- 
ting of the revolving dials are performed simultaneously 
by imparting proper motion to the arbor o of the mainspring- 
barrel. 

The revolving dials are provided with a pin, r, as shown in Fig. 
4, the same serving as a stop. 

On the pallet s, which engages with the escape-wheel ¢, is a pin, 
u, Which projects out through a slot, v, of the stationary time mech- 
anism frame, the whole arranged in such a manner that as soon as 
the revolving dial has acted upon the yoke for causing it to release 
the lock-bolt or obstruction, the pin r of the said revolving dial will 
strike the pin uw of the pallet, and lock the latter in the escape-wheel, 
thereby stopping the time mechanism, so that there will be no loss 
of power, as it is intended that the time-lock should be wound up 
when first finished, prior to adjusting in place the revolving dials; 
and, further, by stopping the tiiae mechanism, as above described, 
the revolving dials cannot get out of position with respect to the 
Index or pointer. 

By my invention the time-lock cannot be reset without winding, 
for the pins of the revolving dials resting in contact with the arms 
or members of the yoke, prevent it from being brought into action 
with the loek-bolt or obstruction until the revolving dials have been 
moved back the number of hours for which it is designed that the 
lock shall present its lock-bolt or obstruction to obstruct the bolt- 
work; thus the resetting of the time-lock requires rewinding of the 
time mechanism as a necessity, and hence no danger of it being un- 
locked accidentally during the peridd of hours for which it is set. 

Prior to my invention several time-locks have been protected by 
letters patent, among which I name the time-lock granted Holbrook 
and Fish, April 28, 1857; the time-lock of A. Holbrook, granted 
April 13, 1856; and the time-lock of Williams and Cummings, 
granted May 5, 1857; but as neither of said patents shows or de- 


5CS YALE L. M. CO. ET AL. VS. BERKSHIRE N. B. ET AL. AND 


scribes the construction, combination, and arrangement of parts 
composing my time-lock, they are hereby disclaimed. 

Having deseribed my invention, what I claim, and desire to se- 
cure by letters patent, is— 

1. The combination, in a time-lock constructed to be applied 
upon a safe or vault dvor, to operate in conjunction with the bolt- 
work thereon, of an obstruction arranged to be moved to prevent 
the retraction of the bolt-work and to release the same at a time de- 
termined by the time mechanism, a yoke capable of being oscillated 
or vibrated on its axes for retaining the obstruction in a position for 
keeping the bolt-work locked, two time mechanisins, each having a 
rotating dial, either or both of which will operate the yoke for re- 
moving the obstruction to bring it into a position for releasing the 
bolt-work, substantially as described. 

2. In a time-lock having two separate and independent time 
mechanisms, constructed to be applied upon .a safe or vault door, 
and to operate 1h) conjunction with the bolt-work thereof, the com- 
bination of two rotating or revolving dials, each of which is ro- 
tated by its own time mechanism, and a yoke operated by either or 
both of said dials to remove the obstruction so as to allow the retrac- 
tion or unlocking of the bolt-work-at the predetermined time for 
which the dials have been set. 

3. In a time-lock, the combination, with the mainspring-arbor 
and a revolving dial moved thereby for setting the time mechan- 
ism to unlock at a predetermined time, of gearing whereby the 
setting of the time mechanism to unlock at any given time will 
necessarily wind up the time mechanism to the extent that it will 
unwind by the arrival of the predetermined time for unlocking. 

4. In a time-lock, the combination, substantially as set forth, of 
an obstruction for the bolt-work of a safe or vault door, made in 
two parts,each having an independent turning movement, and con- 
nected together by a spring, said obstruction being stationary, ex- 
cept during the brief intervals when locking or unlocking is being 
effected, and adapted to be turned on its axes to permit of the bolt- 
work being retracted at a time determined by the time mechanism. 

5. The combination, with the dial and pallet, of stop-pins for 
stopping the movement of the time mechanism when the lock is un- 
locked, substantially as described. 

JAMES SARGENT. 

Witnesses: 

JAMES L. NORRIS. 
A. H. NORRIS. 
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Henry Gross, of Cincinnati, Ohio. 
Improvement in Time Attachments for Locks. 


Specification forming part of Letters Patent No. 173,121, dated Feb- 
ruary 8, 1876; application filed December 28, 1875. 


To all whom it may concern : 


Be it known that I, Henry Gross, of Cincinnati, in the county of 
Hamilton and State of Ohio, have invented certain improvements 
in time attachments for locks, of which the following is a specifica- 
tion : 

My invention consists of a time attachment for permutation-loeks, 
' provided with an auxiliary device or set of devices, by which the 
attachment can be set for any given time, and be kept from affecting 
the lock for a certain length of time, during which period the lock 
is free to be operated in the usual manner, and alter which the time 
attachment controls it until the arrival of the proper time for re- 
leasing or opening the same. It also consists in the combination of 
an arbor, carrying a fixed hand for operating the main attachment, 
with a loose hand connected by a paw! and ratchet to the arbor for 
operating the dog, or other device which is used to hold the attach- 
ment from being connected until released, all as hereinafter more 
fully described. 


(Here follows diagram marked pp. 924 & 926.) 


Figure 1 isa front plan view of the time attachment connecied 
with the latch of a permutation-lock. Fig. 2 is a similar view, show- 
ing it combined with the angle-bars of a lock having two sets of 
tumblers. Figs. 3, 4, 5, and 6 are views of portions shown more in 
detail. 

This invention consists of features or devices intended to be used 
in connection with the time attachment described in an application 
for a patent filed by me August 28,1875; and I do not in this 
application make any claim to the feature claimed in said applica- 
tion. 

In the drawings, A represents the case of my attachment, and b 
the case of a permutation-lock ; D representing the tumblers, and 
I’ the latch, or, as it is sometimes termed, the angle-bar, which con- 
trols the movement of the locking-bolt, the latter not being shown 
in the drawing. In the case A are represented two dials, C, each 
having an arbor, g, which carries a hand, H, which has its outer end 
divided into two prongs, f and h, as shown in Fig. 4, of different 
lengths, the shorter one, A, being designed as a pointer for the 
figures on the dial, while the longer one, /, is intended to operate on 
on the arm c of a lever, 1, pivoted below, and midway between the 
two dials C, as shown in Fig. 1. This lever I, which 1s shown de- 
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tached and reversed in Fig. 6, has a ni tch cut in its side to engage 
with a pin or stud on the homege Kk of the lock below. as shown In 
Ie i. g thie re by ne “a spr Ln , m, conne cted Lo the lever.and arranged 


—— 


— 
r 
4 


to cause it to engage wit 1 the stud ¢ when not held or pressed 
back 

With the megs thus constructed and arranged—it being under- 
stood that there 1 a time movement behind e: ach dial to operate the 
hands H—it will ee seen that when the lever I is thrown forward 


ana ote Hah 1 under the stud ¢ of the lateh I, the latter will be held 
up, no matter how much the tumblers D of the lock may be turned, 
and whether gated or not, and. that as the lateh cannot fall, conse- 
quently the lock cannot be operated. By setting the hand H back 
from the ari é€, or the zero-point On the dial, as many hours as it 
Is desired shall « lapse before the safe or vault is to be opened, it fol- 
lows that until that time arrives the latch will be held by the lever 
1, and the lock rendered inoperative; but at the expiration of that 
time the prong fof the hand H will strike against the arm ec, and 
thereby disengage the lever | from the latch, when the lock can be 
operated in the usual manner 

Although twodialsare shown, it isobviousthat one only is required, 
LWo beg used Sit} ly LO provide against accidents, In case one 
should stop from any cause. 

lt often happens, however, in banks and other othees, that it be- 
COMES Iie Cessary Lo Open the safeor vault after closing it for the day : 
and to enabl . this to be done and the time attachment made to 
operate thereafter, | pivot at one side of the lever I a two-armed 
rOCK TINY dog , Gy, as shown In Mig. # the dog itself being shown de- 
tached in Fig. >» The lower arm d of this dog G is arranged to 
bear against the edge of lever I, and is lield in position by a spring, 
ad, the arm dof the dog (; thus S¢ rving LO hold the lever | back and 
disengaged from the stud 2 of lateh F until released by the time 

mechanism, 
J28 ln order to trip this dog at the proper time I mount on the 
arbor g another hand, F, which carries a spring-pawl, /, which 
engages in the teeth of a ratchet, 4, secured rigidly to the arbor g, 
as shown in fig. 4. 

it will thus be seen that this hand E can be turned upon the 
arbor in one direction to any desired extent, and yet will be moved 
witli the arbor 1 the Opposite direction, if being locked fast LO the 
arbor by the pawl and ratchet. 

To set this part of the attachment the dog G is arranged as repre- 
sented in Fig. 1, so that its arm d presses against the lever I, thus 
ng it back away from the stud ¢ of the latch F. The hand E 
is then set bock as many hours on the dial as it is desired to keep 
the lock in a condition to be opened in the usual manner, which, in 
the drawing, Is represented as two hours, while the hand H is repre- 
sented iis bene Sel back SIX hours. 

When thus arranged it will be seen that as the time mevement 

the hand KE, in two hours, will strike against the arm 6 of 
dog G, thereby disengaging its other arm, d, from the lever I, which 
wili at onee be forced forward by its spring ni, and made to chpage 


hold 


Op raves, 
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with the stud i of the latch F, thus preventing the lock from being 
operated or opened until the hand H is brought round with its 
prong f against the arm ¢ of lever I, and thereby disengage it from 
the latch, when the lock will again be free to be operated in tie 
usual manner, and which, if the hand be set as represented in Tig. 
1, would occur at the end of four hours after the tripping of the dog 
G, or six hours from the commencement. During the interval, 
while the dog G holds the lever back, the latch F is held up by rest- 
ing on the periphery of the tumblers D, that being the natural posi- 
tion of these parts in a permutation-lock when the dvor is locked, 
and being thus held up the latch is in a position for the lever I to 
engage therewith at any time when the dog G is tripped, so as to 
release the lever L. 

When the hand H is brought in contact with the arm ¢, and it 
has operated thereon so as to disengage the lever I from the latch 
the time movement is stopped, the prong f being too long to 
allow it to pass by the arm c, and it remains stationary until set 
again. 

To render the time movement more compact I propose to apply 
the mainspring directly to the arbor which carries the hand, and in 
lig. 3 | have represented a train of gearing with an escapement 
designed for this purpose. By this arrangement the spring acts 
directly upon the hand that trips or moves the lever I, and by mov- 
ing the hand backward on the dial the spring is wound up, thus 
avoiding the necessity of using a key for that purpose. 

In Fig. 2 the attachment is shown applied to a lock having two 
sets of tumblers. In this case the latches F are made in the form 
of an elbow-lever and are connected by a bar, u, from which a link 
or bar, kK, extends upward to the proper potit to connect with the 
lever I of the time attachment. The auxiliary device, for holding 
the lever I disconnected for a given time, may be applied to this the 
same as in Fig. 1. 

It is obvious that my attachment may be applied to any form of 
permutation-lock, it only being necessary to-make the necessary 
connection with the latch or angle bar. So, Loo, it Is obvious that 
instead of the deg G any equivalent device may be used, it only 
being necessary that it be arranged to hold the lever I back until 
operated upon by the hand E. 

Having thus described my invention, what I claim is— 

l. Ina time attachment for a permutation-lock, a mechanisin 
constructed to operate substantially us di scribed, whereby the lock 
may be left free to be operated for a pre-arranged period, and there- 
after be rendered Inoperative by the attachment until the arrival of 
the time for which If 1s set. 

2. In combination with the lever I, arranged to engage with the 
operating part ofa permutation Pock, the secondary hand ki and the 
rocking dog (7, constructed to Operate substantially aus and for the 
purpose set forth. 

3. The combination, in a time attachment for locks, of an arbor 
provided with a fixed hand for disconnecting the attachment, and a 
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loose hand connected to the arbor by a ratchet and pawl for operat- 
ing the dog G, substantially as shown and described. 


HENRY GROSS. 


Witnesses: 
P. T. DODGE. 
W. C. DODGE. 


929 File Wrapper and Contents, Sargent Application for Letters Pat- 
ent No. 195. 539. 


930 Petition with Power of Attorney. 
$15. M. 


To the Commissioner of Patents: 

Your petitioner, residing at Rochester, New York, pravs that let- 
ters patent may be granted to lim for the invention set forth in the 
annexed specification; and he hereby appoints R. F. Osgood, of 
Rochester, N. Y., and James L. Norris of Washington, D. C., his 
attorneys, with full power of substitution and revocation, to prose- 
cute this application, to make alterations and amendments therein, 
to receive the patent, and to transact all the business in the Patent 
Office connected therewith. 


«f> 


JAMES SARGENT. 
Dated Rochester, March 9, 1875. 


95] Specification. 


To all whom it may concern: 

Be it known that I, James Sargent, of the city of Rochester, in 
the county of Monroe and State of Ne AW York, have inve nted a cer- 
tain new and useful improvement in-locks ; and I do hereby declare 
that the following ts a full, clear, and exact description of the con- 
struction and operation of the same, reference being had to the ae- 
re drawings, in which— 


Fig. 1 is an elevation of my improvement applied to a safe door. 
Figure 2 is a section of f the bolt of the time lock. 
Figure 3 is an inside view of the same. 


re ¥ sents 
Figure 4, *[are}] detached views of the dial, pallet, and escape 
wheel. 
Figure 5 is a bolt constructed as integral with the holding latch. 
My improvement relates to that class in which two inde- 
2 pendent locks are emploved upon a safe, vault, or other door 
for the purpose of preventing the unlocking of the door bolts 
nn 
A til/ both locks have been unlocked. (‘omnnbination or kev locks 
have only heretofore been used for this purpose, so far as I am aware. 
As such locks are set on combinations or operated by means of keys, 
burglars can force the holders of the combination or kev to unlock 


* Words and sentences enclosed in brackets erased in original. 
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the door, and hence such locks are not a perfect safeguard against 
robbery. 

Clock locks have also been used upon doors for the purpose of 
opening the door only at a determined hour, thus placing it beyond 


un 
the power of any person to open the door, till that hour arrives; 
but, so far as I am aware, such locks have either been used singly 
the bolt or other fastening, 
on a door (in which case, when the lock releases A the door is un- 
locked and may be opened by any one), or else a time movement 
has been combined directly with a lock in such a manner that the 
two really constitute but a single lock, in which case if violence is 
applied to the lock it at once destroys the efficiency of the 
933 time movement. | 
My invention consists primarily in the combination with 
the door bolt of a clock lock and a combination or key lock applied 
separately upon the door, having each an independent action, 
un 
whereby the clock lock will not release its bolt , till a certain deter- 
mined hour, and when it does release its bolt the combination or 
key lock still remains locked and secures the door. 


It further consists In the construction of 
Insert A, M’ch 20, the clock-lock bolt, which, while in the 
1S76. locked position, allows the door to be 
closed while the door bolt is in the ul- 

locked position. 


Erased by am’'d’t It also further consists in combining the 
July 13th, 1870. dial wheel with the main-spring arbor, so 


that the act of. turning back the dial wheel 
will wind up the clock, thereby preventing accidental running 
down of the clock. It also consists of a stop on the back of the 
dial wheel, which strikes a projection of the pallet to stop the 
running of the clock when the lock is unlocked. 


954 A represents the combination or key lock and B the clock 
lock. These locks are provided with bolts C D, of any 
desired kind, against which strike the studs a a’ of the [door 
ws heponr Tone 
bolt]*, E. When the locks are locked the bolts hold said studs out, 
and both locks have to be unlocked to allow the door bolt to retract. 
The locks A B are separate and independent of each other and com- 
plete in themselves, and may be located at any position on the door. 
The combination or kev lock will naturally be located in line with 
the spindle that operates it, but the clock lock may be placed any- 
where where space Is best formed for it on the door, and the stud a’ 
of the door bolt which connects with it may be lengthened, bent, or 
otherwise arranged to rest against the lock bolt in whatever posi- 
tion it may be, as shown in Fig. 1. 


Words and sentences enclosed between rules erased in original. 
* Words and sentences enclosed in brackets erased in original. 


ae 


4 YALE lL. M. CO. ET AL. VS. BERKSHIRE N. B. ET AL. AND 


In locking the safe or vault door some device is necessary to 


un 
allow the door bolt to remain back in the unlocked position , till the 
door is closed without interfering with the 
Erased per am’d’t clock lock. [A variety of devices may be 
March 20th, 1876. employed for this purpose.]* In Fig. 
Qo 1 the bolt D of the clock lock Is con- 
structed in two parts, D' D®, turning 
independently on the same bearing c. The inner part, D*, has the 
socket d, into whic h th e stud of the door bolt enters # dr: \wing bac k. 


It is [attache dd] , to the outer part, D', by a coiled spring, f (lig. 3), 
resting In a cavity in the side of the outer part. The outer part Is 
also connected by a similar coiled spring, g, with the fixed bearing 
c. Instead of the spring g it may have a counter-weight, 9’ (Fig. 9). 
The spring g causes the outer part, D', to turn back or fall, so that 
the socket d of the inner part comes in position to allow the stem a! 
of the door bolt to enter therein. When this is done the outer part 
is turned up to engage the dog (presently to be described), while the 
inner part remains stationary on the stem of the door bolt. The 
door is then shut and the door bolt thrown out, and the tension of 


the spring [f], causes the part D® to turn when released, thereby 
locking the door bolt. The parts |)! |)? are provided with suitable 
stops, by which the motion is gauged to bring the socket 
936 of the part D® in proper position in its throw. The device 
above deseribe d forms a part of the cloek lock, being the bolt 
of the same. 
In PF ig LA | l is shown ¢ anot ther device for the same purpose, situated 
: nat 4 separate application 
owtela ic the oe + A. It consists of a socket or bearing, h, attach d to 
the tie piece FE of the door bolt and sliding on an independent stud, 
a’, resting against the lock bolt. A spring locking pin, 7, 1s used to 
connect the parts when the door bolt is thrown forward to connect 
with the jamb 4. In this case the lock bolt D may be made solid 
and may be either of the turning or sliding kind. 


ce : Other devices might be used to allow the 

Kraseaspramdt , : . 

,. On =F door toshut. Ido not wish to confine my- 
\] Ct) \) Es 2B . 


self to any particular form of the device. 


[t turns on an axis, &, and its point engages under a stop, /—prefer- 
ably a roller—of the bolt when the latter Is raised. [t is held in en- 
gagemen { by | lig lit spring, }. The dog has two branching 
Qd1 arms, nim, p rojecting inward over the faces of the dial wheels 
i i. The dial wheels have pins nn projecting out from 
their faces, and when they or either of them strike the levers m m 
they release the dog from its engagement with the bolt, and the lat- | 
ter turns back or falls, thereby unlocking the lock, as before de- 
seribe df. prefer to use two independent Lime Inovements or clocks, 
each connected with and operating one of the dial wheels H, so that 


G is a dog for holding the lock bolt D up in the locked position. 


e 
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if one movement should accidentally stop, the other would be sure 
to unlock the lock. The dial wheels are indexed or marked with a 
scale of hours from 0 upward to 48, or any other number correspond- 
ing with the longest interval the lock is to remain locked at one 
time—suy from Saturday night to Monday morning. This seale is 
used in conjunction with a porn te r, ¢, at the Lop of the wheel. In 
setting the lock the dial wheels are moved backward from 0 to any 

number in the scale that will indicate the number of hours 
938 the safe or vault is to remain closed, and the pins n x must 

be so located with reference to the scale as to strike the levers 
mmand release the bolt when the 0 mark comes forward to the 
pointer. The time movements or mechanism may be of any ordi- 
hary construction to measure time. 

Keach of the dial wheels Hl H is cogged and engages with the arbor 
o of the mainspring barrel, either directly by means of the pinion p, 
attached to said arbor, or through intermediate gearing. The arbor 
0 is the stem by which the clock is wound. 

When the clock is finished it is fully wound up before the dial 
wheel is adjusted in place. The motion is then imparted to the dial 
wheel, which runs forward to unlock the lock, and in moving the 
dial wheel P back to reset the lock the clock Is rewound. 

The dial wheel is turned back to reset the lock by a key applied 
at the winding arbor o. By the means above described | obviate a 


un 
great objection to common clock locks, which run on , til/ they 
939 run down, thus subjecting the lock to the danger of being 
locked in by neglect of winding. By this means the lock can- 
not be reset without winding, for the pins n n, resting In contact 
with the levers m m, prevent the dog G from being engaged with 


the bolt, till the dial wheels have been moved back, us described. 
‘The relocking of the lock therefore requires rewinding of the clock 
as a necessity. 

On the back of the dial wheel Hl is a pin, r (Fig. 4), forming a 
stop. On the pallet s, which engages with the scape wheel ¢, is a 
pin, u, which projects out through a slot, v, of the stationary clock 
frame. As soon as the dial wheel has acted upon the lever m to 
unlock the lock the pin r of the dial wheel strikes the pin u of the 
pallet and locks the latter in the scape wheel, thereby stopping the 
clock. fhere is therefore no loss of motion, nor can the dial wheel 
get out of position with respect to the pointer, 

by combining an independent clock lock and combination 

940 or key lock with the door bolt as described I produce an 
eflect which cannot be pr duced by a clock lock alone or by 

two or more combination locks together. The clock lock serves “as 
a safeguard by night and the combination lock by day. If the 
holder of the combination is forced to Open the combination lock at 
hight, the clock lock remains Intact and cannot be opened by the 
burglars or the holder of the combination. On the other hand, 
when the clock lock releases its bolt in the morning the combina- 
tion lock still remains locked, and burglars cannot make an en- 
trance to the safe. Such results cannot be accomplished by a clock 
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lock alone, because when it releases its bolt the safe is absolutely 
unlocked ; nor by two or more combination locks together, because 
the holders of the combinations nay be taken to the bank and 
forced to open the lock. | 

Neither can tampering with the combination lock affect the clock 

lock. ‘The combination lock may be punched from place, but 
941 the clock lock, being separate and independent from it and 
having no opening through the door, cannot be affected. 

[t is therefore superior to a lock which has the time movement 
combined directly with the combination lock, both forming one lock, 
in which caseany violence to the lock-work disarranges the clock. 

Another advantage of this invention is the capability of the sep- 
arate locks of being applied on different parts of the door indiffer- 
ently. ‘The bolt-work on different doors is frequently such that the 
two locks cannot be applied together. ‘The clock lock in such case 
may be attached at the most convenient location, as before described. 
It can also be applied with facility on old safes having the combi- 
nation or key lock already on, thus securing the advantage of a clock 
lock and combination lock without the necessity of removing the 
old lock and substituting a new one having a time movement com- 

bined directly with the lock. 
942 [ do not claim broadly a clock lock, nor do | claim two or 
more combination locks combined with the door bolt; but I 
claim— 

Ist. The combination, with a door bolt, E, of a clock lock, B, and 
a combination or key lock, A, applied independently on a safe, vault, 
or other door, so as to rest against or connect with said door bolt, 
and provided with a device whereby the door bolt may be retained 
in the unlocked position for shutting the door, the whole arranged 


(iy 
ip 


Wn 
so that the door bolt cannot be withdrawn when locked « till both 
locks have been unlocked. 


‘| 2d] 3. The eclock-lock bolt D, constructed 
[Insert b, M’ch 20, in two parts, D' D®, having an independent 
1S7o. turning movement, and connected by a 
spring, f, as described, whereby the door 
Krased by am’d’t may be shut while the door bolt is held 
July 13, 1875. in the unlocked position. 
[od] 4th. The combination, with the 
main-spring arbor 0, of the dial wheel H, connected with 
045 said arbor directly by means of the pinion P, or by inter- 
mediate gearing, whereby the clock 1s wound by the turn- 
ing back or setting of the dial wheel, as 
described. 
lurase. [4th.] 5. The combination, with the 
dial wheel H and pallet s, of the stop pins 
mechanism 
yr nfor stopping the movement of the clock . when the lock is 
unlocked, as described. 


Words and sentences enclosed between rules erased in original. 
* Words and figures enclosed in brackets erased in original, 
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944 In witness whereof I have hereunto signed my name in the 
presence of two subscribing witnesses. 
JAMES SARGENT. 
Witnesses : 
R. F. OSGOOD. 
EDWIN B. SCOTT. 


945 Oath. 


Stare OF New York, |... 
County of Monroe, bas 


James Sargent, the above-named petitioner, being duly sworn, 
deposes and says that he verily believes himself to be the original 
and first inventor of the improvement in locks described and claimed 
in the foregoing specification, that he does not know and does not 
believe that the same was ever before known or used, and that he is 
a citizen of the United States. 

JAMES SARGENT. 


Sworn to and subscribed before me this 9th day of March, 1875. 
HENRY E. WHITE, 
Com’r of Deeds. 


| Endorsed :] (U. S. Patent Office, M’ch 10,1875.) 7%3°. Patented 
file. 


946 Examiner’s Room No. 153. 


U. S. Parent OFFICE, 
Wasuinaton, D. C., March 16, 1875. 
James Sargent, care James L. Norris, present. 


Application for lock. Filed Mar. 12, 1875. 


The application above referred to has been examined. The first 
claim is found to be substantially answered by the patent, “Safe 
bolt-work,” of John B. Cornell, Aug. 10, 1858, No. 21119. See also 
the patent, time locks, of L. A. Haines, May 25, 1869, No. 90529, and 
August 23, 1870, No. 106,691, and of S. A. Little, Jan’y 27, 1874, No. 
146,832. 

To merely substitute either one of the above time locks for one of 
the locks shown in Cornell’s patent is not regarded as a patentable 
difference. 

The first claim is therefore refused. 

| A. G. WILKINSON, Ez’r, 
Per T. N. BOVEE, 1st As't. 


[Endorsed :] (1.) 7328. To James Sargent. Rej. Mar. 16, 1875. 


73—261 
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47 toom No. —. 


In the Matter of the Application of JAMEes SarGent for an Im- 
provement in Locks. Filed March 12, 1875. 


WasHuinoton, D. C., March 17, 1875. 
Hon. Commissioner of Patents. 


Sir: The above application is hereby amended as follows: 


Line 8 from bottom of page 1, erase “are” and insert “ rep- 
resents,” 

Line 5, page 4, erase “door bolt” and insert “ tie piece.” 

Line 5, page 6, erase “5” and insert “1.” 

Line 7, page 6, after “lock” insert “ which is the subject- 
matter of a separate application.” 

In 4th claim insert “ mechanism ” after “ clock.” 


Incorporated. 


Respectfully submitted, 
JAMES L. NORRIS, Attorney. 


| Ekndorsed:] (No. 2.) Amendment. Mar. 17th, 1875. J. Sargent. 
2358 (U.S. A., Patent Office, Mar. 17, 1875.) I. 


948 Room No. 153. 


[In the Matter of the Application of JAMEs SARGENT for an Im- 
provement in Locks. Filed March 12, 1870. 


W asuincton, D. C., March 17, 1875. 
Hon. Commissioner of Patents. 
Sir: We ask a reconsideration of the adverse action rendered by 
the examiner in respect to the first claim. 
The combination is such as to require something else to be done 
other than to simply substitute’ for one of the key locks shown in 
Connell’s patent one of the time locks cited by the examiner. 


We were of opinion that this question would not be raised again ° 


after the issue of the official letter written in Mr. Sargent’s care lately 
before the board. 
We request a final action. 
Respectfully, JAMES L. NORRIS, 
Att'y for Sargent. 


| Endorsed :] (No. 3.) 7388. Letter. March 17th, 1875. James 
Sargent. (Patent Office, Mar. 17, 1875, U.S. A.) IL. 


Action on this was suspended by verbal request of attorney. 


ae a ee ee 


—s 


ome 


-?e 


ed Te cg ened 


BERKSHIRE N. B. ET AL. VS. YALE LOCK M. CO. ET AL. 579 


949 Room No. —. 
In the Matter of the Application of JAMEs SARGENT for an Im- 
provement in Lock. Filed —_—,—. 


Wasuinoton, D. C., March 19, 1875. 
Hon. Commissioner of Patents. 
Sir: The above application is hereby amended as follows: 
Erase first clause of the recital of invention, commencing with 
“my invention,” line 2, page 3, and ending with “the door,” line 
12, page 3, and insert: 


My invention consists In combining a 

Canceled per am’d’t clock lock with a combination or key 

of March 20th, 1877. —_ lock, both constructed to be applied on 

a safe, vault, or other door, to operate in 

connection with the bolt-work of such door, said clock lock being 

provided with a lock bolt constructed with an opening or offset 

which is automatically brought in and 

A, insert. out of coincidence with the tongue of 

the door bolt in such a manner that the 

door bolt may be retained in an unlocked condition for shutting 

and prevented from being withdrawn when locked until both 

locks have been unlocked, the prime object being that each lock 

shall have an independent action, so that the clock lock will not 

release its bolt until a certain determinate hour, and when it does 

release its bolt the combination or key lock still remains locked 
and secures the door.” 


950 Erase “a variety of devices may be employed for this pur- 
pose,” on last two lines of page 4. 
Erase from “other,” line 18, page 6, to “device,” both inclusive, 
line 21, page 6. 
Change the word “ till” wherever it occurs in the specification to 
“until.” 
Erase the first claim and insert: 


1. “The combination of a clock lock 

Canceled per am’d’t and a combination or key lock, both 

March 20, 1877. B. constructed to be applied on a safe, 

vault, or other door so as to rest against 

the door bolt, and provided with a lock bolt having an opening 

or an offsetd, which is automatically brought in and out of coin- 

cidence with the tongue of the door bolt, whereby the door bolt 

may be retained in the unlocked position for shutting the door 

and prevented from being withdrawn when locked until both 
locks have been unlocked.” 


Respectfully, JAMES L. NORRIS, Att'y 


Words and sentences enclosed between rules erased in original. 
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[Endorsed:] (No.4.) 2328. Amendment. James Sargent. Mar. 
20, 1875. Canceled per amendment filed this day and date, March 
20th, 1877. Canceled. III. 


95] Room No. —. 


In the Matter of the Application of JAmMes SarGent for an Improve- 
ment in Lock. Filed 


? 


W asuinaton, D. C., March 20, 1875. 
Hon. Commissioner of Patents. 
Sir: The above application is hereby amended as follows: 
Cancel the amendment last filed. *{ Partially incorporated —Ex- 
aminer. | 
After the words “the door,” line 12, p. 3, the following: 
“My invention further consists in 
N. Before filing. . combining a clock lock with a combi- 
D) nation or key lock, both constructed 
to be applied on a safe, vault, or other 
door to operate in connection with the bolt-work of such door, 
said clock lock being provided with a lock boit constructed 
with an opening or offset, which is 
A, insert. automatically brought in and out of 
coincidence with the tongue of the 
door bolt in such a manner that the door bolt may be re- 
tained in an unlocked condition for shutting and prevented 
from being withdrawn when locked until both locks have 
been unlocked, the prime object being that each lock shall 
have an independent action, so that the clock lock will not 
release the bolt until a certain determinate hour, and when 
it does release its bolt the combination or key lock still re- 
mains locked and secures the door.” 
rase “a variety of devices may be employed for this 
purpose,’ on last two lines of p. 4. 
rase from “other,” line 18, page 6, to “ device,” line 21, page 
G, both inclusive 
Change the word “till” wherever it appears in the specifica- 
tion to “ until.” 
Insert as a second claim: 
2. The combination of a clock lock and a combination or 
kev lock, both constructed to be applied on a safe, vault, or 
other door so as to rest against the door bolt, and _ pro- 
3, insert. vided with a lock bolt having an opening or an offset, 
which is automaticaily brought in and out of coinci- 
dence with the tongue of the door bolt, whereby the door bolt 
may be retained in the unlocked position for shutting the door 
and prevented from being withdrawn when locked until both 
locks have been unlocked. 
Respectfully. JAMES L. NORRIS, Att'y. 


95? 


Incorporated. 


* Words enclosed in brackets in pencil in original. 
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[Indorsed :] (No. 5.) Amendment. 7§§°. James Sargent. M’ch 
20,’75. (Patent Office, Mar. 20, 1875, U.S. A.) IV. 


953 Examiner’s Room No. 153. 


U. S. Patent OFrrice, 
Wasuinoeton, D. C., March 22, 1875. 
James Sargent, care of Jas. L. Norris, present. 
Application for time lock. Filed Mar. 12, 1875. 


The application above referred to has been re-examined on the 
amended claim filed the 20th inst. The first and second claims are 
regarded as being substantially answered by the references before 
cited. See,also,the English patent of W. Rutherford, April 14,1831, 
No. 6105. A rotating lock bolt having aa opening or an offset is 
not new. See, for example, the patent permutation locks of James 
Sargent, August 28, 1866, No. 57574, and of E. W. Brettell, Oct. 20, 
1868, No. 83129, among many others. The second claim may pos- 
sibly be allowed if amended by inserting the words “ constructed in 
two parts and” after “lock bolt.” The first and second claims as 
presented are a second time refused. 

The case may now be considered in a condition for appeal. 

A. G. WILKINSON, Ex’r, 
Per T. N. BOVEE, 1st Ass't. 


[ Endorsed :] (No.6.) 7§$8. ToJas. Sargent. 2nd rej., March 22, 
1875. 


954 (No. 14.) (Interference.) 
DEPARTMENT OF THE INTERIOR, 
UL. S. Patrest OFFIce, 
WasuHinaton, D. C., April 6, 18 
James Sargent, care James L. Norris, present: 

Please find below a copy of a communication from the examiner 
concerning your application for time lock, dated the 12th day of 
March, 1875. 

Very respectfully, M. D. LEGGETT, 
Commissioner. 


‘ 


). 


(Room 158.) 


Your case above referred to is adjudged to interfere with Emory 
Stock well’s application, filed Mareh 15, 1875. His address is Stam- 
ford, Fairfield county, Conn’t, and the question of priority will be 
determined in conformity with, the rules accompanying this. 

The preliminary statement demanded by rule 53 must be sealed 
up and filed on or before the 16th day of April, 1875, with the sub- 
ject of invention and name of party filing it indorsed on the en- 
velope. 

The subject-matter involved in the interference is the first and 
second claims. 
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[Endorsed :] (No. 7.) To J. Sargent. Int. with E. Stockwell. 
April 6, 1875. 


955 - (No. 14.) (Interference.) 


DEPARTMENT OF THE INTERIOR, 
U. S. Parent OFFICE, 
WasnHinaton, D. C., June 14, 1875. 
James Sargent, care James L. Norris, present: 

Please find below a copy of a communication from the examiner 
concerning your application for time lock, dated the 12th day of 
March. 1875. 

Respectfully, &e., J. M. THACHER, 
Commissioner. 


(Room No. 153.) 


Your case above referred to is adjudged to interfere with the ap- 
plication of John Burge. of Circleville, Pickaway county, Ohio. 

Said application was filed June 2. 1875, and the question of priority 
will be determined in conformity with the rules accompanying this. 
The preliminary statement demanded by rule 53 must be sealed up 
and filed on or before the 28th day of June, 1875, with the subject 
of invention and name of party filing it indorsed on the envelope. 

The subject-matter involved in the interference is the first and 
second claims. 

A. G. WIL Seg Ex’r, 
Per T. N. BOVEE, Ist As’t. 


[Endorsed :] (No. 8.) 7328. Dee. of inte’f. with J. Burge. Jas. 
Sargent. June 14, 
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In the Matter of the Application of JAMEs SARGENT for an om ape 
ment in Locks for Safe & Vault Doors, filed Mareh 10, 1875, and 
now In interference. 

Wasuinaton, D. C., July 12, 1875. 

Hon. Commissioner of Patents. 

Sir: The above application is hereby amended as follows : 

[crase from the words “ It further consists,” line 13, page 3, 
to “unlocked,” line 2S, page 3, both inclusive. | 

Krase the 3d, 4th, and Sth elaims. 

We have erased the above subject-matter and the invention 
covered thereby, and have filed a new application for the same, said 
features and claims having been adjudged not to interfere with the 
epplication with which this application is now in interference. 


Very respectfully, JAMES SARGENT. 


Ineor- 
porated. 


[ Endorsed:] (No. 9.) ?838. Amendment. July 13th, 1875. Sar- 
gent, J. (Pate nt Office, July 3th, 1875, U.S. A.) V. 
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957 WasHinoeton, D. C., December 7, 1875. 
Hon. R. H. Duell, Commissioner of Patents. 

Sir: You will please recognize Hon. Roscoe Conkling as my asso- 
ciate in the matter of the application of James Sargent for improve- 
mentin time locks, now pending in interference with the application 
of John Burge. 

Respectfully, JAMES L. NORRIS, 
Att'y for James Sargent. 


| Endorsed :] Associate power of attorney to Hon. Roscoe Conkling 
from James L. Norris, att’y for James Sargent. Dee. 7, 1875. Pat- 
ented file. 738%. (U.S. A., Patent Office, Dec. 7, 1875.) 
958 (Interference.) 


DEPARTMENT OF THE INTERIOR, 
U. S. Parent Orrice, 
Wasuineton, D. C., April 18, 1876. 
James Sargent, cure Jas. L. Norris, present: 

Please find below a copy of a communication from the examiner 
concerning your application for lock, dated the 12th day of March, 
1875. 

Very respectfully, R. H. DUELL, 
Commissioner of Patents. 


Room No. 153. 


Your case above referred to is adjudged to interfere with the ap- 
plication of Oliver E. Pillard, of New Britain, Conn., filed August 13, 
1875, and the question of priority will be determined in conformity 
with the rules accompanying this. The preliminary statement de- 
manded by rule 53 must be sealed up and filed on or before the 9th 
day of May, 1876, with the subject of invention and name of party 
filing it indorsed on the envelope. ‘The subject-matter involved in 
the interference is the two claims. 

A. G. WILKINSON, Ex’r, 
Per T. N. BOVEE, Ist As’t. 
[ Endorsed :] (No. 10.) ?#38*. Letter int’f. April 18,1876. James 


Sargent. 
Yoo (Interference.) 
DEPARTMENT OF THE INTERIOR, 
U.S. Patent OFFICE, _ 
WasHinoton, D. C., May Ist, 1876. 
James Sargent, care James L. Norris, present: 

Please find below a copy of a communication from the examiner 
concerning your application for lock, dated the 12th day of March, 
1875. 

Very respectfully, R. H. DUELL, 
Commissioner of Patents. 
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(Room No. 1538.) 


Your case above referred to is adjudged to interfere with applica- 
tions of O. E. Pillard, of New Britain, Conn., filed Aug. 13, 1875, and 
Lewis Lillie, of Elizabeth, N. J., filed April 29, 1876, and the ques- 
tion of priority will be determined in conformity with the rules 
accompanying this. The preliminary statement demanded by rule 
53 must be sealed up and filed on or before the 21st day of May, 
1876, with the subject of invention and name of party filing it in- 
dorsed on the envelope. 

The subject-matter involved in the interfence is the two claims. 

A. G. WILKINSON, £x’r, 
Per T. N. BOVEE, 1s¢ As'’t. 


[Endorsed :] (No.11.) ?3£8. Letter. May 1,1876. Int’f. James 
Sargent. 


960 No. 1. bage. 
No. —, D. 


James Sargent, 
Of Rochester, 
County of Monroe, 
State of New York. 


Locks. 

Ree’d March 10, 1875. 
Petition, “4 ‘“ Ft 

A flidavit, ‘ ‘4 ‘6 
Specifi ‘ation, = is 66 
Drawing, 2 sheets, . 
Model, | oo 


Cert. dep., —, 
Cash, $15, Mareh 10, 1875. 
Add’l fee cert., —. 

“ “ eash, $20, March 13, 1875. 
Kxamined Sept. 20,77. A. G. Wilkinson. 
Issue, Sept. 2Uth, 77. iF. A. Seely. 
Patented —— ls, —. 

Circular, Sept. 20, 1877. 

2, Osgood, Rochester, i @ 
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964 MrmMoranpuM.—The specification and drawings (2 sheets) 

here attached to the file wrapper and contents of the Sargent 
application for letters patent No. 195,539 is detached by the clerk of 
the circuit court, the said specification and drawings (Sargent patent 
No. 195,539) being already in as a part of this record, and it not be- 
ing necessary to send forward duplicates of this patent. 


JOHN G. STETSON, Clerk. 
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960 Circuit Court of the United-States, District of Massachusetts. 
[In Equity. 


YALE Lock MANUFACTURING CoMPARY et al.) 
v. . 
BERKSHIRE NATIONAL BANK ef al. j 


pe 


St ipulation. 


It is hereby stipulated by and between counsel for the respective 
parties that the annexed copy of the file wrapper and contents in the 
matter of the reissued letters patent number 8055 shall be filed and 
made a part of the record in the above-entitled suit to supply the 
: pluce of a duplicate which was duly filed in the cause and has since 
been lost, and that said copy shall be included in the number of ex- 
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hibits to be sent up with the transcript of the record on appeal to the 
United States Supreme Court. 


BROWNE & BROWNE, 
Of Counsel for Compl't. 
W. C. COCHRAN, 
Of Counsel for Defendants. 


966 (2-175.) 
Certificate & comp’s. 15291. 
DEPARTMENT OF THE INTERIOR. 
[ Vignette. ] 
Unirep States PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper and contents in the matter of the re- 
issue letters patent granted Samuel A. Little, assignor to the Yale 
Lock Manufacturing Company, January 8th, 1878, number 8035, for 
improvement in time locks. 

In testimony whereof I, M. V. Montgomery, 
Commissioner of Patents, have caused the seal 
Seal Patent Office, of the Patent Office to be affixed this 23rd day 
United States of of July, in the year of our Lord one thousand 
America. eight hundred and eighty-six, and of the Inde- 
pendence of the United States the one hundred 
and eleventh. 
M. V. MONTGOMERY, 
Commissioner. 


967 Petition for Reissue. 
$30, mail; d’g old pat. 


‘To the Commissioner of Patents: 


Your petitioner, of Shelburne, Franklin county, Massachusetts, 
prays that he may be allowed to surrender the reissued letters patent 
for improvement in time locks, granted on the ninth day of May, 
1876, whereof the Yale Lock Manufacturing Company is now sole 
owner, and that letters patent may be reissued to the said company 
for the same invention upon the annexed amended specification. 
Accompanying this petition is an abstract of title, duly certified as 
required in such cases. 

And further prays that you will recognize Baldwin, Hopkins and 
Peyton as his attorneys, with full power of substitution and revoca- 
tion, to prosecute this application, to make alterations and amend- 
ments therein, to receive the patent, and to transact all business in 
the Patent Office connected therewith. 

SAMUEL A. LITTLE. 
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We concur in the above application. 
THE YALE LOCK M’F’G CO., 
By HENRY R. TOWNE, P't. 


968 Specification. 


Be it known that I, Samuel A. Little, of Shelburne, in the county 
of Franklin and State of Massachusetts, have invented certain new 
and useful improvements in chronometrie locks; and I do hereby 
declare that the following is a full, clear, and exact description 
thereof, that will enable others skilled in the art to which it apper- 
tains to make and use the same, reference being had to the accom- 
panying drawings and to the letters of reference marked thereon, 
which form a part of this specification. 


969 The object of my invention is 

Erase & insert A, to construct a time lock, and to 
am’d’t Deer 20th, combine it with the multiple sliding 
1877. bolt-work of a safe or vault door so that 


by the continuous movement of its time 
mechanism locking and unlocking will be periodically effected, 
and to provide said lock with adjustable devices for regulating 
and controlling the hours of both locking and unlocking, and to 
combine with said daily unlocking devices a device for preventing 
the unlocking of the lock every seventh day for a period greater 
than twenty-four hours. 

The drawing exhibits a front view of my improved lock at- 
tached to the inside of a safe, adjacent to the hinge part of the 
safe door. 

It is unnecessary to describe the clock movements, but they are 
fastened to the inside of a safe adjacent to the hinged part of a 
safe dvor, G. The dog-lever V is lifted up behind the door bolts 
W W W W into the position shown, thereby locking the said 
bolts forward behind the joint of the safe so that the door cannot 
be opened. Said dog-lever is pivoted atl. For unlocking the 
dog-lever V falls from behind the safe bolts and allows the safe to 
be opened. 

The lock is affixed to the side F of the safe, as described, to 
avoid derangement or stoppage of the clocks by concussion on 
the door; but it is obvious that it may be affixed to the door 
without modifying its construction, if desired, such being merely 
a change In use. 

It is evident that the dog-lever V and the lever R may be the 

same piece. The object in making the same in two parts 
970 is to save the weight of the part V, which depends upon 
the pivot /, from adding to the labor of the clocks. 
What [ claim as my invention is— 

Krase. 1. The combination, substantially as before set 

forth, of a revolving dial, a bifurcated lever adapted 


Words and sentences enclosed between rules erased in original 
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to be turned on its axis, and a pivoted oscillating dog or obstruc- 
tion, so arranged that the revolution of the dial determines the 
time at which the lever is moved to permit tle obstruction to fall 
by gravity to the unlocked position. 

2. The combination, substantially as before set forth, of the 
multiple sliding bolt-work, the revolving dial, the bifurcated 
lever adapted to be turned on its axis, and the pivoted dog or 
obstruction when the dial operates the lever to permit the ob- 
struction to fall, so as to allow the retraction of the bolt-work at 


the predetermined time for which the dial has been set. 


971 In testimony that I claim the foregoing I have hereunto 
set my hand this 12th day of December, 1877. 
SAMUEL A. LITTLE. 
Witnesses : 
P. R. WOODWARD. 
CHAS. ELMER. 


972 Oath. 


STATE OF MASSACHUSETTS, | P 
. ” . "* s by 
County of Franklin, j 


Before me, the subscriber, an officer duly qualified to administer 
oaths in and for the State and county aforesaid, personally appeared 
the above-named Samuel A. Little and made solemn oath that he 
verily believes that by reason of an insufficient or defective specifi- 
cation the aforesaid letters patent are inoperative or invalid; that 
the said error has arisen from inadvertence, accident, or mistake and 
without any fraudulent or deceptive intention, to the best of his 
knowledge and belief; that the Yale Lock Manufacturing Company 
is sole owner of said letters patent, and that he verily believes him- 
self to be the original and first inventor of the improvement set 
forth and claimed in this amended specification. 

Sworn to and subscribed before me this 12th day of December, 
1877. 

HENRY WINN, 


Justice of the Peace, Franklin County. 


[Endorsed :] In the U.S. Patent Office. In the matter of the ap- 
plication for reissue of reissued letters patent granted Samuel A. 
Little, assignor to Yale Lock Co,on 9 May, 1876. Petition, oath, 
specification filed by Baldwin, Hopkins & Peyton. (Patent Office, 
Dec. 15, 1877.) 
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(2-155. ) 

No. 7104. Reissue. 

THe UNITED STATES OF AMERICA. ! 
| Vignette. ] 
To all to whom these presents shall come: 

Whereas Samuel A. Little, of Buckland, Massachusetts, assignor 
to the Yale Lock Manufacturing Company, of Stam ford, Connecticut, 
has presented to the Commissioner of Patents a petition praying for 
the reissue of letters patent for an alleged new and useful improve- 
ment in time locks(for which letters patent were issued to him dated 
January 27, 1874, which letters having been surrendered the same 
have been canceled and new letters ordered to issue to said assignee 
on an amended specification), a description of which invention is 
contained in the specification, of which a copy is hereunto annexed 
and made a part hereof, and has complied with the various require- 
ments of law in such cases made and provided; and 

Whereas, upon due examination made, the said claimant is ad- 

} judged LO be justly entitled to a patent under the law . 

Now, therefore, these letters patent are to grant unto the said The 
Yale Loek Manufacturing Company, its successors or assigns, for the. 
term of seventeen years from the twenty-seventh day of January, one 

| thousand eight hundred and seventy-four, the exclusive right to 

: make, use,and vend the said invention throughout the United States 
| and the territories thereof. 

[In testimony whereof I have hereunto set my 

hand and caused the seal of the Patent Office to 

Seal Patent Office, be affixed, at the city of Washington, this ninth 

) United States of day of May, in the year of our Lord one thou- 


America, sand eight hundred and seventy-six, and of the 
[Independence of the United States of America 
j the one hundredth. 


CHAS. F. GORHAM, 
Acting NS cretary of the Interior. 
Countersigned : 
R. H. DUBLL, 


Commissioner of Patents. 


6 Unirep STAtTes PATENT OFFICE. 


Samvuen A. Lirrie, of Buckland, Massachusetts, assignor to the Yale 
Lock Manufacturing Company, of Stamford, Conn. 


Improveme nt vn Time- Locks. 


Specification forming part of Letters Patent No. 146,852, dated Jan- 
uary 27. 1874; Reissue No. 7104, dated May 9, 1876; application 
tiled March 15, 1876. 

To all whom it may concern : 

Be it known that I, Samuel A. Little, of Buckland, in the county 
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of Franklin and State of Massachusetts, have invented certain new 
and useful improvements in chronometric locks, of which the fol- 
lowing is a specification, that will enable those skilled in the art to 
which they appertain to make and use them, reference being had to 
the accompanying drawings. 


(Here follow diagrams marked pages 974 & 975.) 


The object of my invention is to construct a time-lock, and to com- 
bine it with the multiple sliding bolt-work of a safe or vault door, 
so that, by the continuous movement of its time mechanism, locking 
and unlocking will be periodically effected; and to provide said 
lock with adjustable devices for regulating and controlling the hours 
of both locking and unlocking ; and to combine with said daily un- 
locking devices a device for preventing the unlocking of the lock 
every seventh day fora period greater than twenty-four hours. 

Figure 1 isa front view of my improved clock-lock attached to 
the inside of a safe, adjacent to the hinge part of the safe-door. Fig. 
2 shows a seventh-day wheel, marked A in Fig. 1. Fig. 3 shows a 
cam-wheel, marked B in Fig. 1. Fig. 4 shows a graduated cam- 
wheel, marked Cin Fig. 1. Fig. 5 represents the inside of a safe 
with the door-bolts locked forward by the lever-dog, which is ele- 
vated by the clock-lock. Fig. 6 represents a horizontal section of 
my clock-lock detached from the clocks, the dog-lever excepted, 
taken through the line xz of Fig. 1. Fig. 7 represents a vertical 
section of the same (similarly detached, except that the clock-wheels 
to which the same is immediately attached are shown), taken 
through the line y y of Fig. 1. 

In the various figures, similar letters indicate similar parts. 

[Dy and E are two clock-movements fastened to the inside F of a 
safe, adjacent to the hinged part of a safe-door,G. Said clock-move- 
ments, through the wheels and ratchets K and L (shown by the 
dotted lines, Fig. 1), which are rotated once in twelve hours by the 
clocks, propel the wheels H and I in the same time in the direction 
of the arrows thereon. ‘The wheels H and I are both geared to the 
common wheel M, having twice as many teeth as either H or I, and 
propel the same in the direction of the arrow thereon, so that, while 
H and | are rotated once in twelve hours, M is rotated once a day. 
[t will be seen that both clocks work together in turning the wheel 
M, and thereby operate the lock, while, if either clock stops, the 
wheel, I! or I, of the other will alone continue to rotate the wheel 
M and operate the lock, as the ratchet allows free motion to the 
wheel, | or H,of the other clock, although said clock may be stopped. 
Forming part of the wheel M is the toothed wheel N, which is geared 
into and drives the toothed wheel O. Forming part of the wheel O is 
the toothed wheel P, which is geared into and drives the seventh- 
day wheel A. A has twice as many teeth as P, and O has three and 
a half times as many teeth as N. Therefore, while M revolves once 
in a day, it propels A to revolve once in seven days. The wheel C, 
which is graduated for the hours of the day, is fastened upon the 
hub a of the wheel M by the projection 6,and rotates with the same. 
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On the same hub is the wheel B, which is fastened by friction to C 
in different positions by the thumb-screw Q, which forms part of 
the wheel B,and passes through the slot c of the wheelC. ppp pp 
are pivots on which the several wheels revolve. The wheel B is cut 
away on the outer edge, leaving the depression d and the cam pro- 
jection e thereon, and the edge of C is similarly cut away, leaving 
the depression f and the cam projection g thereon. When the two 
wheels B and C are fastened together by the thumb-serew Q, side by 
side, they form one wheel, and have a common depression, h, which 
may be enlarged or diminished by rotating the wheel Bon the wheel 
A with the thumb-screw, and setting the same and a common cam 
or projection i, which may be enlarged or diminished in the same 
manner. Pivoted near the lock is the two-armed lever RK, whereof 
one arm carries the roller 8, and is lifted through the same by the 
‘am @ revolving under the same at said cam’s inclined plane 4, and, 
at the same time, the other arm T of said lever lifts the dog-lever 

V, as shown by the dotted lines, Fig. 1, up behind the door- 
977 bolts W W W W, into the position shown in Fig. 5, thereby 

locking said bolts forward behind the jamb of the safe, so that 
the door cannot be opened. Said dog-lever V is pivoted atl. On 
the other hand, when the cam 7 is rotated entirely from under the 
roller 5, said roller is suffered to drop by gravity into the depression 
hk atthe inclined plane m, which allows the dog-lever V to fall from 
behind the safe-bolts and the safe to be opened. 

The seventh-day wheel A has on its edge a cam projection, n,which 
rotates once while the depression / rotates seven times, as described, 
and is so arranged relatively to the said depression / that on every 
seventh revolution thereof it is brought under the roller S and 
holds up the lever R, while the depression h passes under it, so that 
every seventh day the same prevents the safe from being unlocked. 

From the description aforesaid the mode of operation will be ob- 
vious. ‘The clocks are set to true time by bringing the hour-mark 
on the dial C under the roller 8, which is readiiy done by turning 
the dial, as the wheels A, B,C, and M are freely turned in the diree- 
tion of the arrow on C, inasmuch asthe ratchets behind H and I do 
not interfere with motion in that direction, but take up and, through 
the clock’s force, proceed with whatever advance of said wheels may 
be made. The lock is then set to lock up at any given hour by loosen- 
ing the thumb-screw Q, and turning the inclined plane & of the 
wheel B to the mark of the required hour, and then fastening the 
wheels B and C together by setting the thumb-screw Q. 

If it is desired to have the lock opened any amount of time earlier 
than the set time (nine o'clock), the wheel C must be turned, as de- 
scribed, until the time indicated under the roller shall be that amount 
fast of true time, the closing-mark being altered, if desired, to suit 
the case. If it is desired to open later, the clocks must be stopped 
until they are slow of time as much as it is desired the lock shall 
open later than the set time, correcting tle closing-mark, if desired. 

If the wheels A, B, C, and M are turned as described until the 
cam part n of the wheel A shall be in position to come under the 
roller S, and keep the lock from opening on Sunday, it will con- 
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tinue to do so on Sunday each week, if the clocks run on unchanged. 
Thus the necessity for setting the mechanism on each Saturday so 
that it shall keep the safe locked over Sunday is obviated, which is 
a great convenience to bankers, and is, furthermore, a security 
against neglect to set the mechanism, which might sometimes occur. 
In case it shall be desired that the lock shall not open for a holiday 
or other day, the said wheels may be rotated until said cam part n 
is in position to come under and hold up the lever R on said day. 

The lock is affixed to the side F of the safe, as described, to avoid 
derangement or stoppage of the clocks by concussion on the door ; 
but it is obvious that it may be affixed to the door without modify- 
ing its construction, if desired, such being merely a change in use. 

It is evident that the dog-lever V and the lever R may be the 
same piece. The object in making the same in two parts is to save 
the weight of the part V, which depends upon the pivot /, from add- 
ing to the labor of the clocks. 

What I claim as my invention is— 

1. The combination, substantially as before set forth, of the ad- 
justable mechanism for continuously locking and unlocking daily 
the clock-work, and a device for preventing unlocking during a 
period greater than twenty-four hours. 

2. In a chronometrie locking mechanism, the combination, sub- 
stantially as before set forth, of the clock-work and an adjustable 
device for determining the time of locking. 

3. In a chronometric locking mechanism, the combination, sub- 
stantially as before set forth, of the clock-work and two adjustable 
devices tor determining, respectively, the times of locking and un- 
locking. , 

4. ‘The combination, with one or more clock-movements, of one or 
more wheels, H I, one or more ratchets, Kk L,and a common wheel, 
M, arranged as described, for the purposes set forth. 

». The wheels B and C, with the depressions d and f and the pro- 
Jections e and g, located relatively to each other, as described, to in- 
crease and diminish the surface of a common cam, i, or depression, 
h, by rotation on each other, for the purposes described. 

6. The wheel A, with a cam, n, adjusted as described, to prevent 
the falling of the lever R and dog V either periodically or at re- 
quired times, as described. 

7. The combination, substantially as before set forth, by means of 
suitable connecting mechanism, of the following elements, adapted, 
as combined, to secure the door of a safe or vault, and to automatic- 
ally release the same ata predetermined time, viz: first, the mul- 
tiple sliding bolt-work ; second, the oscillating stop or dog, adapted 
to prevent the retraction of the bolt-work, and to be turned on its 
pivot to release the bolt-work ata time determined by the clock- 
work ; third, the vibrating lever for holding the stop or dog in posi- 
tion to prevent the retraction of the bolt-work ; and, fourth, the 
clock-work for determining the time when said lever shall be moved 
to permit the stop or dog to release the bolt-work. 

8. In a chronometric locking mechanism, the combination, sub- 
stantially as before set forth, of the following elements, adapted, as 

(o—261 
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combined, to guard or dog the bolt-work of a safe or vault door, and 
to automatically release the same at a predetermined time, viz: first, 
the oscillating stop or dog, adapted to prevent the retraction of the 
bolt-work, and to be turned on its’ pivot to release the bolt-work at 

a time determined by the clock-work; second, the vibrating 
978 lever for holding the dog in position to prevent the retraction 

of the bolt-work ; third, the clock-work for determining the 
time when said lever shall be moved to permit the dog to fall to 
release the bolt-work ; and, fourth, the graduated wheel or dial, ro- 
tated by the clock-work, and adapted to operate said lever, and to be 
set for varying and controlling the time when said lever shall be 
moved to permit the dog to release the bolt-work. 

SAMUEL A. LITTLE. 
W itnesses : 
N. F. BUZZEL. | 
H. S. CANILLARD. 


| Endorsed :] Patent Office, Dec. 15, 1877, U.S. 


970) (2-174.) 
Tue Unirep States PATENT OFFICE. 
| Vignette. ] 
lee, $1. 


To all persons to whom these presents shall come, greeting: 

This is to certify that careful search has been made of the digest 
of this office, and no assignment, agreement, license, power of at- 
torney, or other instrument of writing is found of record under or 
relating to reissued letters patent granted to Samuel A. Little, as- 
signor to Yale Lock M’f’g Co., No. 7104, May 9, 1576, for “ time 
lock.” 

ni testimony whereof I, W. H. Doolittle, acting Commis- 
sioner of Patents, have caused the seal of the Patent 
Oflice to be hereunto affixed this twelfth day of December, 
LL. 8.] in the year of our Lord one thousand eight hundred and 
seventy-seven, and of the Independence of the United States 
the one hundred and second. 


W. H. DOOLITTLE, 


Acting Cominissioner. 


[ Endorsed :] (Patent Office, Dee. 17, 1877, U. 8. A.) 
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9SO Amendment. 
In the United States Patent Office. 


In the Matter of the Application of Sam’: A. Lirrve for Reissue of 
Letters Patent for Locks, filed Dec. 15th, 1877. 


WasHninoton, D. C., Dec. 18th, 1877. 
To the Commissioner of Patents. 
Sin: Amend the above-mentioned application as follows: 
Page 1, erase “ The object of may invention is,” and all thereafter 
to and including the claims, and substitute therefore the follow- 
Ing: 
981 The object of my invention is to construct a time 
lock and to combine it with the multiple sliding bolt- 
A. work of a safe or vault door, so that by the continuous 
movement of its time mechanism locking and _ unlock- 
ing will be effected daily or periodically, and to provide said 
lock with adjustable devices for regulating and controlling 
the hours of both locking and unlocking, and to combine 
with said daily unlocking devices a device for preventing 
the unlocking of the lock every seventh day, or whenever de-. 
sired, for a period greater than twenty-four hours. 

I provide two time movements which revolve a graduated 
dial so constructed and arranged that its motion oscillates at 
certain regular determinable intervals a pivoted bent lever 

which ) 
*({that],.in turn in one instance for automatic locking lifts the 
free part of and thus oscillates on its stationary pivot a me- 
tallic dog or obstruction so as to cause it to rest in the way 
and prevent the retraction of the sliding bolt-work, and in 
the other instance, fos automatic unlocking, it merely with- 
draws its suppert from under and permits the dog to oscillate 
by gravity so as to clear the way and leave an open space for 
the retraction of the sliding bolt-work. The gist of my in- 
vention, therefore, is the combination, in a time lock, 
982 of time mechanism revolving a graduated dial which 
serves to oscillate a pivoted bent lever that in turn 
Acont. induces the oscillation of a pivoted dog or obstruction to 
the retraction of the multiple sliding bolt-work. Subor- 
dinate to this main principle or chief organization of my 
time lock I provide that my dial shall be composite in its 
construction, Whereby I obtain what I term a differential cam 
for convenience of adjustment so that various conditions 
may be met and the best results in practical operation at- 
tained, as will presently appear more particularly. I further 
provide a supplemental adjustable cam wheel, parallel with 
and adjoining my dial, which may regularly on Sundays, or 


* Words and sentences enclosed in brackets erased in original. 
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at will on holidays, or whenever desirable, temporarily as- 
sume one of the functions of my dial and suspend or prevent 
its unlocking action, as will also presently appear more 
particularly, 

Referring now to the drawings in aid of a description of 
my lock in detail, lig. 1 isa front view of my improved 


time ioc 


*{ clock lock ] a atts iched to the inside of a safe, adjacent to the 
binge wah of the safe door. 

lig. 2 [shows] a view of the same, partly in elevation and 
partly in section, on the line 2 2 of Fig. 1. 

hig. 35, a horizontal transverse sectlion— 


Pm) 


Erase & insert C, 983 thereof on the line 3 3 of Fig. 1, 
am’d’t Dec. 21st, 1877. with the upper clock-works re- 
moved, showing a plan of the locking 
mechanism proper. 
A cont. Fig. 4, a horizontal transverse section through the 
centre of the locking dials. 

Fig. 5 is a perspective view of the interior of a safe, showing 
the door bolts locked forward by the lever dog, which is eles ‘ated 
by the clock lock. 

Fig. 6 is a perspective view of the graduated cam dial, marked 
C in Fig. 3s 


— 
ig. 7, a similar view of a cam wheel, marked B in Fig. 1 
Fig. 8 is a similar view of a seventh-day cam dial or wheel, 


marked A in Fig. 1. 


984 D and E designate two time movements fastened to 
the inside, F, of a safe adjacent to the hinged part 
Acont. of the safe door G. These time. movements, “through 
the wheels and ratchets K and L, propel the wheels H 
and I in the direction of the arroysthereon. These wheels 
H and [ rotate once in twelve hours, and are both geared to 
the common wheel, M, which has twice as many teeth as either 
of them, and they propel it in the direction of the arrow 
thereon, so that while wheels H and I are rotated once in 
twelve hours wheel M is rotated only onceaday. It will be seen 
that both time movements work together in turning the 
wheel M, and thereby operate the lock; but if either acci- 
dentally stops, the wheel H or I of the other will alone con- 
tinue to rotate the wheel M and operate the lock, because each 
ratchet will allow free motion to either wheel I or H in the 
absence of its normal impelling force. The toothed wheel N, 
forming part of the wheel M, is geared into and drives the 
toothed wheel O. The toothed wheel P, forming part of the 
wheel O, is geared into and drives the seventh-day wheel A, 
which turns looselyon the hubaof the wheel M. This wheel 
A has twice as many teeth as wheel P,and wheel O has three 
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and a half times as many teeth as wheel N. There- 

985 fore while wheel M revolves once in a day it only causes 
wheel A to revolve once in seven days. The wheel 
Acont. C, which is graduated for the hours of the day, is fast- 
ened rigidly upon the hub @ by means of the projec- 
tion 6, and rotates with it. Loose on the same hub is the 
wheel B, which may be fastened by friction to wheel C in 
different positions by the thumb screw Q, that is attached to 
or forms part of the wheel B, and passes through the slot ¢ of 
the wheel C. ppppp designate pivots, on which the sev- 
eral wheels revolve. The wheel B is cut away on its periph- 
ery, leaving the depression d and the cam projection e, and 
the periphery of wheel C is similarly cut away, leaving the de- 

of the same form and size as the depression and projection of the wheel B. 
pression f and thecam projection g,, When these two wheels 
are fastened together by the thumb serew Q, side by side, they 
form one wheel ordial having a *[common | depression, h, which 
may be enlarged or diminished by rotating the wheel B by 
means of the thumb screw and then setting it, and also 
having a *[common] cam or projection, 7, which may be 
enlarged or diminished in thesame manner.  Pivoted 
near its middle to the lock case is the bent lever R, one 
arm of which carries the friction roller S and is lifted 

by the cam i, revolving under the roller at the 
986 cam’s inclined plane /, and at the same time the other 
arm T of said lever lifts the dog V, pivoted at J, up be- 
hind the door bolts W W W W into the position shown 
Acont. in Fig. 5, thereby locking the bolts forward behind the 
jamb of the safe, so that the door cannot be opened. In 
due time, when the cam 7 is rotated entirely from under the 
rollerS, the latter will drop into the depression / at the inclined 
plane m, which allows the dog *|lever] V to fall frown behind 
the safe bolts, when they may be retracted and the safe opened. 
[t will be noted that the dog always tends to turn on Its pivot 
automatically by gravity, so as to present a free space for the 
retraction of the bolt-work, and it is held up only for predeter- 
mined periods, to be measured by the time mechanism, by the 
bent lever. 

The seventh-day wheel A bas on its periphery a cam pro- 
jection, n, which rotates once while the depression / rotates 
seven times, as described, and it is so arranged relatively to 
the depression hk that on every seventh revolution thereof it 
is brought under the roller S and holds up the lever R while 
the depression h passes under it, so that every seventh day 
this projection a prevents the sate from being unlocked. 

From the foregoing deseription the mode of operation will 
be obvious. ‘The time movements should be set to true time 

by bringing the hour mark on the dial C under the 
Y87  ~—roller S, which is readily done by turning the dial, 
as the wheels A, B,C, and M turn freely in the direc. 
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tion of the arrow on wheel C, because the ratchets behind 


A cont. wheels H and I do not interfere with motion in that diree- 


tion, but take up and through the force of the time move- 
ments proceed with whatever advance of said wheels may 
be made. The lock should then be set to lock up atany 
given hour by loosening the thumb screw Q and turning the 
inclined plane & of the wheel B to the mark of the required 
hour, and then fastening the wheels B and C together by set- 
ting the thumb serew Q. The dial will then indicate the 
time of locking and unlocking, and the operation of the time 
movements will cause the oscillation of the dog into position 
to obstruct the retraction of the bolt-work in a little time 
or at whatever time may have been decided upon, and it 
will be held there until the time arrives for unlocking, when 
the continued operation of the time movements will with- 
draw its support and it will fall out of the wavy. 

If it is desired to have the safe opened any given amount 
of time earlier than the set time (say nine o'clock), the wheel 
C must be turned as described until the time indicated under 

the roller shall be that amount fast of the true time, 

988 the closing mark being altered, if desired, to suit the 
case. If it is desired to open later, the clocks must be 
stopped until they are slow of time as much as it is desired 
the lock shall open later than the set time, correcting the 


A cont. closing mark if desired. 


If the wheels A, B, C, and M are turned as de- 
scribed until the cam part n of the wheel A shall be in 
position to come under the roller S and keep the lock from 
opening on Sunday, it will continue to do so on Sunday 
each week if the time movements run on unchanged. Thus 
the necessity for setting the mechanism on each Saturday, so 
that it shall keep the safe locked over Sunday, is obviated, 
which is a great convenience to bankers, and is furthermore 
a security against neglect to set the mechanism weekly, 
which might sometimes occur. In ease it shall be desired 
that the lock shall not open for a holiday or other day, the 
said wheels may be rotated until the cam projection nis in 
position to come under the roller S and hold up the lever R 
on such day. 

The lock is affixed to the side F of the safe, as described, to 
avoid derangement or stoppage of time movements by cCon- 
cussion on the door, but it 1s obvious that it may be aflixed 
to the door without modifying its construction, if desired, that 
; being merely a change of location. 

US! It is evident that the dog , [lever] V and the lever R, 
may be one and the same piece. The object of mak- 


A cont. ing them in two parts is to save the weight of the part V, 


which depends upon the pivot J, from add- 


Insert B,am'‘d’t Dec’r ing to the labor of the time movements. 
2ist, 1877. What I claim as my invention is— 


l. The combination, substantially as 
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above set forth, of the adjustable mechanism for continu- 
ously locking and unlocking daily the time movements, and 
a device for preventing unlocking during a period greater than 
twenty-four hours. 

2. In a time lock, the combination, substantially as above 
set forth, of the time movements, and an adjustable device 
for determining the time of locking. 


3. In a time lock, the combination, 
substantially as above set forth, of the 


time movements 


Erase & insert D, am’‘d’t 
De 4 | arn ad Dee, if re 


Isa; 


ck alien *(clock-work | “and two adjustable de- 
vices for determining, respectively, the 
times of locking and unlocking. 


ww i UEl 


the 


t. The combination, with * [one or more] time movements, of 
and the 
*{one or more] wheels *[H I, one or more} ratchets [K L, and a 
common wheel, MJ, arranged as described, for the purposes * [set 
forth |. 

5. The wheels B and C, with the de- 

Race oe E,am’d’t pressions d and f and the projections e¢ 

eke tet eh ieee and g, located relatively to each 

A cont ‘ 990 ‘other, as deseribed, to increase 

and diminish the surface of a com- 

mon cam, 7, or depression /h by rotation on each other, for the pur- 
poses described. 

+The wheel A with camsis 6, The wheel A, with a cam, n, ad- 

ee Se ee be claimed justed as deseribed, to prevent the falling 

Erased. of the lever R and dog V either period- 

ically or at required times, as set forth. 

7. The combination, substantially as above set forth, | by tneans 

of suitable connecting mechanism, of the 


+ There is none. following elements, adapted, as com- 
bined, to secure the door of a safe or 
vault and to automatically release the same at a predetermined 
tiinae. viz: First.the multiple sliding holt-work : second, the oseil- 
lating dog or obstruction adapted LO prevent the retraction of the 
bolt-work and to be turned on its pivot to release the bolt-work 
ata time determined by the clock-work; third, the vibrating 
lever for holding the dog in position to prevent the retraction of 
the bolt-work : and. fourth, the clock-work for determining the 
time when said lever shall be moved to permit the dog to release 
the bolt-work. 
8. In a chronometric locking mechanism, the combination, sub- 
stantially as before set forth, of the following elements, adanted, 
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as combined, to gaurd or dog the bolt-work of a safe or vault 
991 door and to automatically release the same at a predeter- 
mined time, Viz: lirst, the oscillating dog or obstruction 
adapted to prevent the retraction of the bolt- 
Erase. Acont. work and to be turned on its pivot to release 
the bolt-work at a time determined by the 
clock-work; second, the vibrating lever for holding the dog in 
position to prevent the retraction of the bolt-work; third, the 
clock-work for determining the time when said lever shall be 
moved to permit the dog to fall to release the bolt-work : and, 
fourth, the graduated wheel or dial rotated by the clock-work 
and adapted to operate said lever and to be set for varying and 
controlling the time when said lever shall be moved to permit 
the dog to release the bolt-work. 
*[9] 5. The combination, in a time lock, 
Erase & insert F, of time mechanism,a revolving graduated 
* pivoted near its middle and] 
am’d’t Jan’y 4, 1877. dial actuated thereby, a bent lever , oscil- 
lated by the revolution of the dial, and a 
pivoted on a stationary pivot, 
| pivoted | dog or obstruction A which, when permitted by the 
oscillation and 
[automatic] , withdrawal of the support of the bent lever ata 
predetermined time, turns on its pivot by gravity, and thereby 
leaves a free space for the retraction of the bolt-work, substan- 
tially as described. 
[10] 6. The combination of multiple sliding bolt-work, 
ose lating pivoted on a stationary pivot 
992 an *|pivoted], dog or obstruction , which tends by gravity 
centrally pivoted 
to turn so as not to dog the bolt-work, a, bent lever for 
holding the dog in position against grav- 
Krased. Am’d’t_ ity to dog the bolt-work, a revolving grad- 
ata predetermined time, 
ee. 2a. 64. uated dial which, by its revolution , oscil- 
lates the bent lever, and time mechanism 
that actuates the dial, substantially as described. 


993 Cancel the drawings «& substitute therefor those accom- 
panying. 
SAM’L A. LITTLE, 
By his attorneys, BALDWIN, HOPKINS & PEYTON. 


| Endorsed :] Amendment Dee’r 20th, 1877. Little, Sam’l A. 
8055. Topham, Lewis. Amendment. Sam/’l <A. Little. Locks. 
Filed Dee. 15th, 1877. (Patent Office, Dee. 20, 1877, U. S.) Bald- 
win, Hopkins & Peyton, solicitors of patents. 
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994 Amendment. 


In the United States Patent Office. 


In the Matter of the Application of Sam’t A. Lirrie for Reissue of 
Letters Patent for Time Locks, filed Dee. 15, ’77. 
Wasuineton, D. C., Dec. 21st, 1877. 
To the Commissioner of Patents. 
Sir: Amend the above-mentioned application as follows: 
Page 1, line 20, erase “that” and insert which. 
Page 5, line 18, after “g” insert “ of the same form and size 
as the depression and projection of the wheel Bb.” 
Page 5, lines 21 and 25, erase the word “ common.” 
Page 6, line 9, erase “ lever.” 
Page 9, line 1, erase “ lever.” 
Page 9, at the end of line 7, insert: 
——_ 2 And also to make the dog or obstruction 
> eaaiite Sila Ie entirely distinct from the time mechanism 
um¢ in’y 4th, 
STS. : [so that any strain upon it through the bolt- 
work will not effect the time mechanism. ] 
Claim 3, erase “ clock-work ” and insert time movements. 
(‘laim 9, erase “ automatic.” 
Page 12, line 7, in 10th claim, after “ revolution,” insert at a pre- 
determined time. 
Respectfully, 


Incorporated. 


SAM’L A. LITTLE, 
By att’ys, BALDWIN, HOPKINS & PEYTON. 


| Indorsed:] Amendment Dec’r 21st, 1877. Amendment. S. A. 
Little. Time lock. Filed Dee. 15,1877. (U.S. Patent Office, Dec. 
21,1877. Baldwin, Hopkins & Peyton, solicitors of patents. 


995 Amendment. 
in the United States Patent Office. 


In the Matter of the Application of Sam’: A. Lirrce for Reissue of 
letters Patent for Time Locks, filed Dec. 15th, 1877. 
Wasninoton, D. C., Dec. 21st, 1877. 
To the Commissioner of Patents. 
Sir: Amend the above-mentioned application as follows: 
Page 2, line 6 from bottom, change “ clock lock ” to time lock. 
Same page, line 4 from bottom, erase “ shows.” 
Page 3, erase all on page and substitute the following : 
“ thereof op the line 3 3 of fig. 1, with the upper time move- 
ments removed, showing a plan of the locking mechanism 
proper. 
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Figo. 4,a horizental transverse section through the center of | 
the locking dials. 
CU, lig. 5,a perspective view of the interior of a safe, showing - 


the door bolts locked forward by the lever dog. 
ig. 6, a perspective view of the graduated ‘dial, marked C 


in Fig. 1. | | | 
Fig. 7, a similar view of wheel Bb in Fig. 1. 
Fig. 8,a similar view of a seventh-day wheel, marked A 


Respectfully, 
SAM’L A. LITTLE, 
By att’ys, BALDWIN, HOP KINS & PEYTON. 


| Endorsed :] Amendment Dec’r 21st, 1877. Little, S. A. 5. A. 
Little. Time locks. Filed Dec. 15, 1877. (Patent Office, Dec. 21, 
1877, U.S.) Baldwin, Hopkins & Peyton. 


996 Wasuinaton, D. C., Dec. 21st, 1877. 
Hon. Com’r of Patents, present. 


Sir: In the matter of the app’n of Sam’ A. Little for reissue of his 
patent for time locks, filed Dee. 15th, 1877, we beg to enclose the 
spec. and clainis that were attached to the blank for his execution, 
and that were placed before him and duly signed and sworn to. 
They were detached by us when we placed in the office the original 
reissue app’n, which was complete as filed only in form and should 
have contained the enclosed, which is the case as executed by Mr. 
Little. We retained it merely to make verbal improvements in the 
case. 

Very respectfully yours, 
BALDWIN, HOPKINS & PEYTON, 
Alt’ys for 8. A. Little. 


| Endorsed :] (U.S. Patent Office, Dec. 21, 1877.) 


997 Room No. i153 


DEPARTMENT OF THE INTERIOR, 
Unirep States Patent OFFICE, 
W asHinaton, D. C., Dec. 24th, 1877. 
S. A. Little, care of Baldwin, Hopkins & Peyton, present. 
Time locks (reissue). Filed Dee. 15th, 1877. 

The result attributed to the dog in amendment B, of Dec. 21st, 
appears to be erroneous, and should be cancelled. 

The Ist and Srd claims appear to be to substantially the same sub- 
ject-matter, and one should be cancelled. What isomitted from one 
claim must be construed to be in the other. 

The 3rd claim is objectionable, as it appears to be for two devices 
for locking and unlocking, while applicant shows only one device 
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for locking and unlocking and another for preventing unlocking at 
a particular time. 
The 4th claim is objectionable, as the two wheels H & I would 
have no function to perform with “one” time movement, as 
998 stated, nor could one wheel co-operate with two time move- 
nents. <A correction is suggested in pencil on the claim. 

The subject-matter of the 5th claim is old in valve gear for steam 
engines. See patent to L. Eikenberry, Apr. Ist, 1862, No. 34821. 
The claim is rejected. 

A wheel with a cam on it, as set forth in 6th claim, is old. The 
elements of said claim should be presented as a combination. The 
7 & Sth are the same as the 9th & 10th claims, and all cannot be 
allowed. 


A. G. WILKINSON, Ex’m., 
Per D. K. HOLSTON, Ass’t Ex’m. 


[Endorsed :] Case D. 437°. Rej. Dee. 24, 1877. Samuel A. 
Little. Reissue. 


999 Amendment. 


In the United States Patent Office. 


In the Matter of the Application of Samvuet A. Lirrie for Reissue 
of Letters Patent for Improvement in Time Locks, filed Dee’r 


15th, 1877. 
_ Wasurinaton, D. C., December 26th, 1877. 


To the Commissioner of Patents. 

Sir: Amend the above-mentioned application as follows: 

Erase the lines inserted in the specification by amendment B, of 
Dec. 1, relating to the dog and the reason for separating it from the 
bent lever, and insert: and also to make the dog or obstruction en- 
tirely distinet from the time mechanism. 

Erase the 3rd & 4th claims and insert the following : 

“3. The combination, with the time movements, of the 

D. wheels H I, the ratchets K L,and the common wheel M, 

arranged as described, for the purpose set forth.” 


Erase the 5th, 6th, 7th, & Sth claims and insert the following: 
“4. In combination with the dial, the seventh-day cam 
> wheel A, adjustable as described, to prevent the falling of 
“ the bent lever R and dog V, either periodically or at re- 
quired times, as described.” 


Change the numbers of the 9th & 10th claims to 5 & 6. 
The above is submitted in view of official letter of Dee’r 24th, 
1877. 
Respectfully, 
SAMUEL A. LITTLE, 
By att’'ys, BALDWIN, HOPKINS & PEYTON. 
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[Endorsed:] Amendment Dee’r 27th, 1877. Little, S. A. 158. 
Amendment. Samuel A. Little. Imp’t in time locks (reissue ap- 
plication). Filed Dee’r 15th, 1877. U. S. Patent Office, Dec. 27, 
1877. Baldwin, Hopkins & Peyton, solicitors of patents. 
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DEPARTMENT OF THE INTERIOR, 
Unirep STatTes PATENT OFFICE, | 
Wasnuineton, D. C., Jan. 3rd, 1878. 


S. A. Little, care Baldwin, Hopkins & Peyton. 
Time locks (reissue). Filed Dee. 15th, 1877.. 


In the above matter, since the last action, the model in the case of 
Williams and Cummings, patented May 5th, 1857, No. 17245, has 
been carefully examined, and it is found that the subject-matter of 
applicant’s 5 & 6 claims is there clearly shown. Said claims are 
therefore rejected. To get the case into the week’s issue the claims 
must be amended before one o’clock on Jan. 4 (to-morrow). 

A. G. WILKINSON, E2z'm, 
Per D. K. HOLSTON, Ass’t. 


[Endorsed :] “D.” 433°. Letter. Reissue. Jan’y 3, 1878. S.A. 
Little. 


1001 U.S. Patent Office. 


In the Matter of the Application of Samuet A. Litre for Reissue of 
Patent for Time Lock, filed Dee. 15th, 1877. 


W asninoton, D.C., Jan. 4th, ’78. 
To the Com’r of Patents. 
Str: Amend the above case as follows: 
Page 9, at the end of line 7, insert: 
| am aware of the patent granted to Williams & Cummings, 
No. 17246, and dated May Sth, 1857, and do not claim any- 
If. thing shown therein, but intend to limit my claims to compre- 
hend only the improvements I have made over the peculiar 
combinations shown in that patent, whereby I reduce the 
number, modify the construction, change the relative position 
and mode of operation of the parts, and simplify my me- 
chanical organization, as will fully appear by comparison. 
Respectfully, 
BALDWIN, HOPKINS & PEYTON, 
Attys for S. A. Little. 


[ Endorsed :] Amendment Jan’y 4th, 1878. Little, S.A. (U.S. 
Patent Office, Jan. 4, 1878.) 
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1002 U.S. Patent Office. 


In the Matter of the Application of Samuet A. Lirrie for Reissue of 
Letters Patent for Improvement in Time Locks, filed Dee. 15th, 
1877. 

Wasuineton, D. C., Jan. 4th, 1878. 


To the Commissioner of Patents. 


Sir: Amend the above-named application by erasing the 5th and 
6th claims and substituting therefor the following: 


“5. The combination, in a time lock, of time mechanism, 

F. a revolving graduated dial actuated thereby, a bent lever os- 

cillated by the revolution of the dial on an immovable pivot, 

and a dog or obstruction, also oscillated on an immovable 

pivot, the lever and dog being so arranged that when one arm 

of the lever is pushed aside at a predetermined time by the 

revolution of the dial the other arm withdraws its support 

from under and permits the dog to turn by gravity, thereby 

leaving a free space for the retraction of the bolt-work, sub- 

stantially as described. : 

“6. The combination of multiple sliding bolt-work, a dog 

or obstruction oscillated on an immovable pivot and 

1003 tending by gravity to turn, so as not to dog the bolt- 

work, a bent lever, oscillated also on an immovable 

I cont. pivot, for holding the dog In position against gravity to dog 

the bolt-work, a revolving graduated dial which by its rev- 

olution at a predetermined time oscillates the bent lever, and 

| time mechanism that actuates the dial, substantially as de- 
| scribed.” 


| The above is submitted in deference to the official letter of the 3rd 
Ist. 
| Upon careful consideration of the claims erased, it has been found, 
considerably to our surprise, that they were so worded as in terms 
to be pretty nearly, if not entirely, met by the Williams & Cum- 
mings patent. We are therefore gratified instead — chagrined, as 
we were first inclined to be, by the citation of the reference. It 1s 
plain, however, that a simpler and substantially improved combi- 
nation in fact exists in Little as compared with the combination 
and peculiar construction and operation shown by Williams «& 
Cummings. Little has, besides modifying the general plan of con- 
struction, as is apparent upon comparing the models by his change, 
been enabled to dispense with some pieces employed by Williams & 
Cummings and simplify the construction and improve the operation. 
We have endeavored to frame the claims so that in them- 
1004 selves (but still more amply and elaborately by the aid of the 
drawings and specification which accompany them) they 
clearly distinguish the improvements of Little. 

The substance of what we desire has already been patented, but 
in somewhat objectionable form, and it turns out that two or three 
of the subordinate claims formerly allowed are anticipated. The 
sole object of this reissue is to correct the known defects of the for- 
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ee 


mer reissue and make the patent a true and correct on [one] in form 
as well as in substance. | 
Trusting that the above amendments may meet with early and 
favorable consideration, 
We are, very resp’y, 
BALDWIN, HOPKINS & PEYTON, 
Alt’ys for Samuel A. Little. 


| Endorsed:] Amendment Jan’y 4, 1878. Little, 8S. A. Samuel 
A. Little. Time lock. R.I. Am/’d’t Jan. 4, ’78. Patent Office U. 
S., Jan. 4, 1878. 


1005 1877. 43r0 
Reissue. 
No. 8035. (D.) Wilkinson. 


Samuel A. Little, assignor to the Yale Lock Manufacturing Co., of 
Stamford, Conn., 
Of Shelburne, 
County of Franklin, 
State of Massachusetts. 
Time locks. 


Ree’d Dee. 15, 1877. 
Petition, " . 6: 
Affidavit, . ” . 


Specification, “ " . 
Sub. d’w’g Dee’r 20, 1877, 4 sheets. 
| Seite 
Abstract of title, Dee. 17, 1877. 
Old patent reissue, No. 7104, May 9, 1876. 
Cert. dep., —. 
1. Cash, $30, Dee. 15, 1877. 
Jan’y 4, 1578. A. G. Wilkinson. 
Examined Dee. 31, 77. A. G. Wilkinson. 
Issue, Jan’y 2, 78. F. A. Seely. 
Jan’v 4, 1878. 
2. Patented January 27, 1874. 
Reissued May 9 1S76. 
Reissued Jan’y 8, 1878 
3. Circular, Jan. 2, 1878. 
“ Jan. 4, 1878. 
Baldwin, Hopkins & Peyton, present. 
| Written across the face in red ink:] Reissued Jan. 21, 1879, No. 
S550. 


1006 1877. 


Contents. 
Applhieation papers. 
1. Am’d't, Deer 20th, 1877. 
2. Am’d’t, Dec'r 21st, 1877. 
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Illustrated head to Holbrook Circular. 
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od. Am’d’t, Dee’r 21st, 1877. 
Re}. Dee. 24th, 1877. 

o. Atm’d’t, Dee’r 27th, 1877. 

6. Letter, Jan. 3rd, 1877. 

7. Am’d’t, Jan’y 4th, 1878. 

8. Am’‘d’t, Jan’y 4th, 1878. 


Title: Improvement in Time Locks. 
Ex’d: BE. L. L.; K. E. 


70. Locks and latches. Time locks. 


1007 MemMorRANDUM.—The specification and drawings (4 sheets) 

of the reissue letters patent No. 8035, here attached to the file 
wrapper and contents in the matter of the reissue letters patent 
granted Samuel A. Little, assignor to the Yale Lock Manufacturing 
Company, Jan. 8, 1878, No. 8035, for improvement in time locks, is 
detached by the clerk of the circuit court, the said specification and 
drawings being already in as a part of this record, and it not being 
necessary to send forward to the Supreme Court a duplicate of this 
patent. | 

JOHN G. STETSON, Clerk. 


1008 Holbrook’s Circular. 
1010 (Here follows diagram marked p. 1009.) 


Mitrorp, Mass., Nov. 2nd, 1857. 

Dear Sir: Having secured the patent for Holbrook and Fish’s 
automatic lock with Holbrook’s improvement, we would call your 
attention to the great superiority of this lock over all others for the 
securing of bank vaults, safes, Xc. 3 

These locks are constructed and operated upon a new principle, 
being placed entirely within the vault or safe, or upon any part of 
the door independent of any other lock, and fastening the door 
with any number of bolts desired at the top and bottom as well as 
at the sides. ' 

As there is neither key or keyhole nor any other outside mark or 
connection whatever, it is completely beyond the reach of powder or 
false keys, thus giving a positive burglar-proof security, locking 
itself when properly set upon closing the door,and remaining locked 
during any time for which the operator may choose to lock it. 

We wish you to notice particularly the device by which we secure 
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certainty of action at the precise time when the bolts are to be re- 
leased. This is attained by combining within the lock a series of 
time motions of the most thorough workmanship, upon the princl- 
ple of the lever watch, acting entirely independent of each other or 
of any power by which the bolts are operated, any one cf which, run- 
ning the time, detaches a release lever, thereby operating the lock 
With positive certainty. 

And so of any part upon which the action of the lock depends 
there is a duplicate performing the same office, yet in its mechanical 
arrangement it is by far the most simple lock in use, as the whole of 
the retaining and releasing of the bolts is performed by three me- 
chanical agents, viz.,a revolving crescent and two simple independ- 
ent levers acting from the time-work and released by it at the in- 
stant of unlocking, so that any amount of power applied to operate 
the bolts cannot in any way operate to retard the action of the time- 
work. 

As the lock never operates unless adjusted for some definite time, 
the operator in setting it has only to apply the power to compress 
the spring and set the time-work and it will lock all the bolts on 
closing the door and unlock them precisely at the appointed time. 

Further information will be given or orders received by Briggs & 
Richardson, real estate and loan agents, 68 Cedar St., New York, 
by H. D. Fish, Hardwick, Mass., or by the Automatic Lock Co., 
Milford, Mass. 

A. HOLBROOK, Agent. 


R. fe rences. 


W. B. Meeker, cashier Bank of New York. 
N. Harris, pres. Atlantic Bank, Boston, Mass. 
P. Hammond, cashier City Bank, Worcester, Mass. 
1011 Hlon. Wm. Mixter, Hardwick, Mass. 
A. D. Underwood, cashier Milford Bank, Milford, Mass. 


(:ndorsement.) 


This is a true and complete copy of the original circulars used at 
the Crystal Palace fair at New York in 1857,and for the purpose of 
advertising the locks, and the cuts were photographed ou wood and 
engraved from the lock and safe door on exhibition at New York. 

A. HOLBROOK. 
Saxton’s River, Vt., Oct. 18th, 1878S 
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1012 Interlocutory Decree. Entered Aug. 14, 1883. 
Circuit Court of the United States, District of Mass. May Term, 
1885, to wit, Aug. 14, 1883. In Equity. 


THe YALE Lock MANUFACTURING Company and JAMES SARGENT 
and Hatpert 8. GREENLEAF, Complainants, 


THe BERKSHIRE NatTionaL Bank and Josern L. Hatt, De-| 
fendants. 


Decree for reference to a master. 


This cause came on to be heard at the October term, 1882, upon 
the pleadings and proofs, and was argued by counsel for the re- 
spective parties, and was thence continued under advisement to this 
present term, and upon consideration thereof, to wit, August 14, 
1883, it is ordered, adjudged, and decreed as follows, viz: That the 
letters patent referred to in the complaint—’ bill, being letters patent 
of the United States granted unto Samuel A. Little, assigned to the 
complainant-, and reissued for an improvement in time locks, known 
as reissue 8550, dated January 21, 1879, is a good and valid patent 
as to the first and seventh claims thereof, and that the said Samuel 
A. Little was the original and first inventor of the improvement de- 
scribed and claimed therein in said first and seventh claims, arid 
that the said defendants have infringed the first and seventh claims 
of said patent and upon the exclusive rights of the complainants 
under the same. 

And it is further ordered, adjudged, and decreed that the complain- 
ant- recover of the defendants the profits which they or either of them 
have received or made or which have accrued to them or either of 
them from said infringement by the manufacture, use, or sale of the 
improvement described and secured by the first and seventh claims 
of said letters patent at any and all times since the 21st day of Jan- 
uary, 1879, and in addition thereto the damage which the complain- 
ants have sustained thereby. 

And it is further ordered, adjudged, and decreed that it be re- 
ferred to Henry L. Hallett, Esquire, a master of this court, to take 
and report to the court an account of the profits which the said de- 
fendants have received or which have arisen or accrued to them or 
either of them from the infringement of the first and seventh claims 
of said patented invention by unlawfully making, using, or vending 
the same as alleged in the bill, and to ascertain and report the dam- 
ages, if any, in addition to the profits, which the complainants have 
sustained thereby since the 2lst‘day of January, A. D. 1879. 

by the court: 

JOHN G. STETSON, Clerk. 
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1013 Circuit Court of the United States, District of Massachusetts. 


In Equity. 
YALE Lock MANUFACTURING COMPANY et al. 
v. >» No. 115 
BERKSHIRE NATIONAL Bank & Jos. L. HAtt. J 


Master’s Report. (kiled Jan. 29, 1856.) 


To the honorable the judges of said circuit court: 


[, Henry L. Hallett, the master to whom the above-entitled cause 


was referred by a decree of said circuit court dated Aug. 14, 1883, report’ 


that on the evidence before me I find that the complainant- is [are] 
entitled to recover damages from the defendants in the amount of 
sixty dollars. 

Respectfully submitted, 


HENRY L. HALLETT. 


Jan. 29, 1886.—I submitted to counsel the foregoing as my draft 
report in this case. 

Jan. 29, 1886.—The complainant filed with me the following 
paper: 


1014 Exceptions on Behalf of the Complainants to the Master's Report. 


First. The complainants except to the master’s report in that he 
has only found the damages suffered by the complainants by reason 
of defendants’ infringement to have been sixty dollars, whereas he 
should have found the same to have been one hundred dollars, be- 
cause the evidence showed that others paid for the use of the same 
part of the Little invention as that which the defendants have used, 
viz., the devices particularly set forth in the first and seventh claims 
of the reissued patent No. 8550, in suit, at least-the sum of one hun- 
dred dollars, and on the evidence the said license fee of one hundred 
dollars affords the true measure of damages. 

Second. The complainants except to the said master’s report be- 
cause he assessed the damages at sixty dollars, whereas, for the 
reason set forth in the preceding exception, he should at least have 
found a greater sum than sixty dollars, even though he did not find 
the full sun of one hundred dollars. 

EDMUND WETMORE, 


Complainants’ Counsel. 
Master’s Answer to Foregoing Paper. 
I decline to find and report as requested. 


Jan. 29, 1886.—The counsel for defendants filed with me the fol- 
lowing paper: 


PI CNN mie 


as 
ee alll 


spoken of. 
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1015 Exceptions on Behalf of the Defendants to the Master's Finding 
and Decision. 


The defendants except to the finding and decision of the master 
in the foregoing cause of action on the ‘ground— 

lirst. That said damages are excessive and not justified by the 
evidence produced before said master. 

Second. That on the evidence adduced before the master com- 
plainants are entitled to nominal damages only. 

W. C. COCHRAN, 
Of Counsel for Defendants. 


Master’s Reply to Foregoing Paper. 


| decline to find and report as requested, and now make this as 
my final report, and return into the court, as requested by both 
counsel, all the evidence taken before me. 
Respectfully submitted, 


HENRY L. HALLETT, Master. 


Evidence Before the Master. 


Jan. 28, 1886. 

SCHUYLER Merrit? sworn & examined by EpMuND Wermore, 
for plaintiff: 

My name is Schuyler Merritt; 1 am thirty-two; reside in Stam- 
ford, Connecticut. 

I am now general manager of the complainants’ company. 

1016 I have held an oftice corresponding to that for 7 years. I 

have always had charge of matters relating to time litiga- 

tion. The company’s factory is at Stamford, with offices in Boston, 
New York, Philadelphia, and Chicago. 

The company has granted license under Little patent during time 
they owned it. 

The granting of licenses was under my personal charge. 

We have issued something over 100 licenses altogether. The 
first one was in the early part of 1877 and the last one, I should 
think, toward the end of 1878, probably. 

There are some of these time locks now In use. 

We had a printed form of license. 


(The license produced, and is marked “ Complainants’ Exhibit 


Form of License.) 


That precise form was used in all but the two first licenses. | 
think the first two—those were for $125. These were before I took 
charge of the matter. Since I have bail charge the price has been 
uniformly 150. 

This sum—150—was paid and received in all but the two cases 
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I have become familiar with the mechanism of time locks. 
I have copies of the Burge and the two Stockwell patents, and 
produce therm. 


(They are marked “ Exhibit Stockwell Patent No. 1,” “ Exhibit 
Stockwell Patent No. 2,” “ Exhibit Burge Patent.”) 


The Burge patent is for a device intended to allow the lock to be 

locked after the closing of the door by the application of time mech- 
anism. 

1017 [ was acquainted with the mechanism of the time locks 
for which the license fees were paid. 

The device in the infringing locks which infringe the Little 
patent was identical with that which was covered by the claims of 
the Burge patent; also that is [as] a license from us to use that de- 
vice would have been the same whether the Burge or the Little had 
proved to be the controlling patent, and in no case could we have 
had two license fees under these two patents. 


(Complainant desires to have entered that the record shows that 
the Burge patent was withdrawn before the hearing, and that no 
testimony was given by the plaintiff at the hearing concerning the 
Burge patent.) 


Stock well patent No. 2 was to enable the user of the lock to wind 
the clock-work without opening the door of the lock. 

Stockwell patent No. 1 is to prevent a lock-out by a device which 
will automatically unlock the lock at any time when the move- 
ments run down, irrespective of the time when the lock may be set 
to open. 

All time locks do not use such a device. 

We made and sold time locks without such device in them. 

We made no charge for adding this device to locks which did not 
already contain it. 

We charged no more for locks with this device than for those 
without it. 

Since the devices of the Little patent for subsequent locking, 
which are covered by the Ist and 7th claims, were put upon the 

market by the Yale Lock Co., every time lock which has been 
1018 brought out has used these devices. The only prominent 

lock now in the market which does not use them is the Sar- 
gent lock, and that was made before the Yale lock. 

[ believe that some of the Pillard locks embodied a device for 
keeping the lock locked over Sunday, which was also covered by the 
Little patent, but we never inquired about this in any case or made 
any difference in the license fees on account of it. 

Some of the locks only had devices covered by the Ist and 7th 
claims and did not have the Sunday device. 

We had no separate license fee for the Stockwell No. 1 and No. 2 
patents. 


- 


e 


t 


en 


- ~ 


e 


“ome, 


BERKSHIRE N. B. ET AL. VS. YALE LOCK M. CO. ET AL. 613 


Cross-examination by W. C. CocHRran: 


The Yale Co. receive $25 more for a lock with the Sunday device. 

Our prices are now $200 and $225 for the Yale lock. 

In 1877 and 1878 the price for the Sunday attachment was the 
same; don’t think it was $50. 

The prices I have given were those received by the company from 
agents. The list prices to banks was $400 to $450 respectively. 

The Yale Co. is interested with Sargent & Greenleaf in the manu- 
facture and sale of time locks. 

The Sargent time tock has no adjustable device for locking at a 
predetermined time. 

We sell the Sargent and the Yale locks for the same price, except 
where the Sunday attachment is put in. 

Complainants’ Exhibit “ Form of License” was prepared to be used 

exclusively by parties having the Pillard locks. 
1019 No other parties have ever taken out licenses except those 
having Pillard locks. All other claims are still in litigation. 

We have never established any license for parties using claims 1 
and 7 any further than is stated In my testimony. 

We have never established any license for the “ subsequent locker” 
claimed in the Little patent any further than already stated in my 
testimony. 

We have, since our connection with Sargent and Greenleaf, estab- 
lished a license for the use of time locks. The license fee to which 
I refer is $100 for the use of what was known as the Sargent triple 
combination patent. This patent was one of those sued on in this 
case and is designated “ reissued letters patent No, 7947.” 

I do not recall any other license fees- established by Sargent and 
Greenleaf and ourselves. 

A banker who desires it can procure trom complainant a Sargent 
time lock which has no device for locking at a predetermined time 
or a Yale lock which has such a device for the same price. 

All time locks that I am acquainted with have a device for un- 
locking at a predetermined time. 

When we first made claim against the Pillard locks we brought 
suit against a bank in Bridgeport, which was at first disposed to 
contest the claim, but afterwards allowed judgment to be taken pro 
conjesso. We then brought suit against the New Haven County 
National Bank, which endeavored to enlist other banks to join it in 
defending the suit, but finally paid the license fee without contest. 
We brought other suits from time to time, but the license fee was 
always paid without the necessity of taking testimony. There was 

no adjudication by a court on the Pillard locks. 
1020 There was a controversy between our company and Sar- 
gent & Greenleaf before they united with us. In that contro- 
versy we claimed that they were infringing the Little reissue, No. 
7104. We settled our controversy outside of court. 

Claims 7 and § of reissue 7104 cover certain devices for unlock- 
ing at a predetermined time and do not refer to any device for sub- 
sequent locking. 
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Claim 6 of this patent covers what is called the Sunday device 
and has no reference to subsequent locking. 

My belief is that none of the Pillard time locks were made with- 
out the subsequent locker. We have in our possession probably 50 
that we have taken im part exchange for our locks, and some that 
were licensed and were taken off and came into our possession. 

The Little patent has been twice reissued since reissue 7104. 

The present suit was begun very soon after the last reissue, in 
Jan., 1879, and, if not the first, was among the first suits commenced 
under that reissue. 

Direct resumed by Mr. WetTMore: 

The same device claimed in Ist and 7th claims of the reissue in 
suit was also claimed in the Ist and 2nd and 3rd claims of reissue 
No. 7104, under which the licenses were granted; not in the same 
language, however. 

We claimed that the Sargent lock contained devices which in- 
fringed the 7th and Sth claims of reissue 7104. The device referred 

to related to the dog or bolt and the means for releasing it. 
102] Since our consolidation with the Sargent lock both locks 

have been sold, by agreement, at the same price, they having 
been prior to that time competing locks in the market. 

The suit Lefore Judge Shipman was brought against a bank using 
the Holmes time lock and was determined in our favor, the infringe- 
ment being for the Ist and 7th claims of the Little patent. 

The lock used by the defendant in this case was Hall’s time iock, 
made by the Hall Safe & Lock Co. of Cineinnati, Ohio. 

Beside the Hall, Holmes, and Pillard locks there have been time 
locks made by Lillie. which lock is now no longer in the market. 
At the present time there are time locks made by Beard & Bros., of 
St. Louis. and the Chicago Time Lock Co., both of which, as we 
think, infringe the Little patent, but bevond notifying the parties 
of our claims we have done nothing as yet, because they are hardly 
noticeable as competitors, and are fully occupied with other com- 
petitors. 

[ should say in round figures that there are about 2,000 Sargent 
locks In use, and probably as many as 6,000 subsequent lockers. 

[ guess more than 90 per cent. of the Pillard licenses paid their 
fee without suit. 

The Hall lock contains devices which are not claimed to be cov- 
ered by any patents owned by complainants. 

The question of damages in the Connecticut suit against the 
[lolmes locks is still in abeyance. 


1022 & 10258 CompLarinants’ Exutrpir Form or LICENSE. 
No. —. 
License for Pillard Time Lock. 


Whereas the Yale Lock Manufacturing Company, of Stamford, 
Conn., a corporation. organized under the laws of said State, is the 
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owner, by assignments duly recorded in the United States Patent 
Office, of certain letters patent of the United States for improvements 
in time locks, which said letters putent were issued on the dates and 
to the persons named in the following schedule, to wit: 

John Burge, February 6, 1872, reissued April 25th, 1876, num- 
bered 7073 ; 

S. A. Little, January 27, 1874, reissued May 9, 1876, numbered 
7104; 

Kmory Stockwell, February 28, 1876, numbered 173,366; and 

Emory Stockwell, January 9, 1877, numbered 186,177; and 

Whereas the Bank of is now using and is desirous of 
continuing to use a certain time lock made by the New Britain Bank 
Lock Co., of New Britain, Conn., known as the “ Pillard time lock,” 
the said lock now in use by said bank being numbered —; and 

Whereas certain inventions and devices in the said Pillard lock 
contained are identical with the inventions described and claimed 
in the patents hereinabove enumerated ; and 

Whereas the sole and exclusive ownership of said letters patent 
being vested in thesaid Yale Lock Manufacturing Company, the un- 
licensed use of the said inventions and devices in the said Pillard 
time lock constitutes an Infringement of said patents; and 

Whereas the said Yale Lock Manufacturing Company reserve to 
themselves the right of restricting the use of each and all of said pat- 
ented inventions, and do not ordinarily grant licenses to manufaet- 
ure and use the same, but when they do elect to grant any such 
license or licenses their established license fee to the manufacturer 
or user of any lock containing or embodying any one or more of the 
improvements patented as aforesaid or claimed in either one or more 
of the said letters patent is one hundred and fifty dollars ($150) per 
lock, the said royalty or license fee being payable for the use of any 
one of the inventions claimed in any or either of said letters patent, 
and when so paid not including any other inventions or devices of 
the several covered by the said letters patent, excepting only the ones 
contained in the lock specifically designated in such license: 

Now this indenture witnesseth, that for and in consideration of the 
sum of one hundred and fifty dollars ($150), the receipt whereof is 
hereby acknowledged, the said Yale Lock Manufacturing Company 
hereby grants this license unto the said —— Bank of (which 
bv the acceptance hereof concedes the validity of the said letters 
patent and the novelty of the several inventions therein claimed), 
and hereby cancels any and all claims for damages arising from the 
previous infringement by the said bank of the said letters patent by 
the use of the said lock, this license being for a right to continue to 
use the said Pillard time lock numbered —, and no other, in or upon 
any safe or vault which the said bank may now or hereafter possess 
for and during the full term or terms for which said letters patent 
may have been granted, it being stipulated and agreed, however, that 
this license is granted only unto the said bank, and is not by it trans- 
ferable to any other person or corporation whatsoever. 

In witness whereot the said The Yale Lock Manufacturing Com- 
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pany, by its president thereunto duly authorized, has hereunto set 
its hand and seal this — day of , lsi-. 


THE YALE LOCK MEG CO., 


ical site 


1025 Unitep STATES PATENT OFFICE. 


Emory StrockweE tu. of Stamford, Connecticut, assignor to the Yale 
’ : ’ ’ _ 
Lock Manufacturing Company, of same place. 


Improve ment Li Time- Locks. 


Specification forming part of Letters Patent No. 186,177, dated 
January 9, 1877; application filed November 16, 1875. 


To all whom it may concern : 

Be it known that I, Emory Stockwell, of Stamford, in the county 
of Fairfield and state of Connecticut, have invented certain new 
and useful improvements in time-locks; and I do hereby declare 
the following to be a full, clear, and exact description of the inven- 
tion, such as will enable others skilled in the art to which it pertains 
to make and use it, reference being had to the accompanying 
drawings, which form part of this speeification. 

My invention relates to chronometrie locks, two classes of which 
are now in use. In one class locking is effected instantaneously. on 
the closing of the door, by the action of a spring or equivalent de- 
vice independently of the clock mechanism, the unlocking only being 
effected by the time mechanism, which latter usually is stopped im- 
mediately after, or in completing the act of unlocking. In the other 
class of time-locks, as described in my letters patent of September 
21, 1875, No. 168,062, the hour of locking, as well as that of unlock- 
ing, is controlled by the time mechanism, thus giving access to the. 
sufe during the interval between the closing of its door and the 
hour fixed for its automatic locking. In these locks last referred 
to the movement of the time mechanism is usually continuous, and 
by it the lock is locked and unlocked automatically at prearranged 
daily periods, the proper and ordinary winding of the time mech- 
anism yielding full security against locking out by the clock-move- 
ments running down when the lock is locked. To guard, however, 
by separate and Independent MNneans, against nevlect or intentional 
misuse of the said ordinary security from locking out is the object 
of my present Invention; and for this purpose it consists in provid- 
ing the said locks with a special supplemental unlocking device, 
which continues inoperative so long as the periodical winding of the 
clock-movements Is regularly performed. If, however, by neglect 
or willful derangement, the said lock be allowed to run down when 
in the locked position, then, and for the first time, the said supple- 
mental device will unlock the lock, irrespective of the position of 
the other or ordinary unlocking device, 

In the drawings— 


(Here follows diagram marked p. 1024.) 


=. STOCE WELL. 23 
TIME-LOCE. 
No. 186,177. Patented Jan. 9, 1877. 
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Witnesses 
Natuan LM butt 
Dall. Arherl 
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Figure 1 represents my improvements, in front elevation, 
applied to the chronometric lock for which letters patent were 
issued to me September 21, 1875, No. 168,062; and Fig. 2 rep- 
resents parts of the same detached. 

Like letters of reference indicate corresponding parts in the 
accompanying drawings. 

A is the lock-case. C is a plate carrying the clock mechanism. 
D D are the hour-dials, with pins .b for regulating the hours of 
locking and unlocking. F is the counterbalance-lever, operating 
the dog-block J. Gis the swinging yoke. divided into two portions, 
and held together by the spiral spring g. H H are friction-rollers, 
which traverse the dial-pins E. M M are the winding-indicators, 
which, as the clocks are wound up, are rotated in one direction by 
the pinion n, and as the clocks run down are rotated in the opposite 
direction by the backward motion of the said pinion. 

The co-operation of the said enumerated parts is fully explained in 
the specification of my aforesaid patent of September 21, 1875. 

In the winding indicators M M studs U U are so placed as to be 
capable of lifting the triggers V X, which are fulerumed to the case 
at V' X®. The trigger X is at one end articulated into the trigger 
\', so that the vibratory movement of either one is transmitted to 
the other. The trigger V has its end upturned to form the detent 
V*, which engages with the pin or catch Y' in the spring-barrel Y, 
holding the latter in check and its contained spring Y* in compres- 
sion. Y®* is a stud projecting from the face of the spring-barrel Y, 
for pressing upon and forcing down the lever F and dog-block J in 
the act of automatic unlocking, which I will now describe. 

The studs U U are so located in the face of the winding-indicators, 
that, in the backward rotation of the latter by the unwinding motion 
of the clocks, the said studs arrive at and touch the said triggers at 
a brief interval before the final stoppage or running down of the 
clocks. By the further motion of the winding-indicators during the 
said interval the studs U U are carried beneath the said triggers V 

X, thereby lifting their outer ends and drawing down- 
1026 & 1027 ward the detent V? from its engagement with the spring- 

barrel , 3 The spring-barrel so released recoils in the 
direction of its arrow, its stud Y*, by contact with the lever F, 
pressing the latter downward, and thereby unlocking the lock. The 
triggers, by their mutual engagement, move simultaneously, and 
the withdrawal of the detent is performed as effectively by either 
one of the clocks as by both. The automatic unlocking is thus per- 
formed by either one of the clock mechanisms through the described 
supplemental device with which each is provided, or by the concur- 
rent action of both, irrespective of the hour at which the regular 
unlocking mechanism may be set to operate. Locking out through 
the clock mechanism coming to rest in the locked position is thus, 
by my supplemental and reserved unlocking device, effectually ob- 
Viated., | 

Lhe locking and unlocking of the lock are ordinarily effected by 
means of the hour-dials D D, and, as the lock is ordinarily used, its 
time-movements are never allowed to entirely ran down. So long 

15—261 
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as this is the case the supplemental unlocking devices are dormant 
and in reserve. Should, however, either or both of the time-move- 
ments be allowed to entirely run down, these supplemental devices 
will, as above explained, then, and for the first time, secure the 
unlocking of the lock, even should the running down of the time- 
movements, and their consequent stoppage, occur at a time when 
the ordinary locking and unlocking devices—viz., the hour-dials D 
D—auare in the locked position, 

Having described my invention, what I claim as new, and desire 
to secure by letters patent, 1s as follows, viz: 

:; <6 chronometric lock, the combination, with each of the 
timne-movements thereof, of two automatic unlocking devices, con- 
structed for the purposes specified. 

2. In a chronometric lock provided with devices for determining 
the time of locking or unlocking, an independent and supplemental 
unlocking device, which is reserved and inoperative so long as the 
winding of the time-movements is regularly performed, but which 
effects the unlocking of the lock whenever the time-movement 
nearly approaches the point of running down. 

3. Ina chronometric lock, an unlocking device consisting of a 
spring-barrel or its equivalent, a detent to retain the same, and a 
releasing-trigger in combination, substantially as deseribed. 

4. In a chronometric lock, the combination of the spring-barrel 

Y, detent Y?, and one or more triggers, V X, or the operative equiv- 
alents thereof, with one or more releasing devices, U U, operated by 
the time mechanism. 
5. In a chronometric lock, the lever F and dog-block J, in com- 
bination with the reserved supplemental unlocking device, consisting 
of the studs U U, triggers V X, and spring-barrel Y, when con- 
structed substantially as and for the purposes specified. 


KE. STOCKWELL. 


Witnesses : 
WALTER FULLER. 
WILLIAM W. CURRAN. 
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Emory SToOcKWELL, of Stamford, Connecticut, assignor to the Yale 
Lock Manufacturing Company, of same place. 


ruary 8, 1876; application filed December 9, 1570. 


To all whom it may concern: 

Be it known that 1, Emory Stoekwell, of Stamford, in the county 
of Fairfield and State of Connecticut, have invented certain new 
and useful improvements in chronometrie locks; and | do hereby 
declare the following to be a full, clear, and exact description of the 


Improvement in Time-Locks. 
Specification forming part of Letters Patent No. 173,366, dated Feb- 
: 
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invention, such as will enable others skilled in the art to which it 
pertains to make and use it, reference being had to the accompany- 
ing drawings, which form part of this specification. 


(Here follows diagram marked p. 1028.) 


My invention relates to the improved construction of lock-case 
hereinafter described, whereby separate means of access are provided, 
respectively, to the adjusting devices and to the winding mechan- 
ism. 

Heretofore time-locks have been constructed or arranged so as to 
allow the person who performs the winding of the clocks free access 
also to the adjusting devices, by which the hours of locking or un- 
locking are regulated and controlled. ‘This construction involves a 
source of insecurity in affording to the said person chargeti with the 
duty of winding, facilities for the accidental or fraudulent alteration 
of the adjusting device. 

My invention obviates this source of insecurity by isolating the 
adjusting devices from the winding devices, and by excluding from 
the adjusting devices the person who winds the clocks, except when 
he is allowed the use of the key to the supplemental lock by which 
the adjusting devices are secured. 

This separation of the adjusting devices from the winding devices, 
and the isolation and special guarding of the adjusting devices from 
unauthorized interference, is obtained by my invention in the fol- 
lowing manner. 

l‘igure 1 represents, in elevation, the cover or face A’ of a chrono- 
metric lock. 

The cover A’ is hinged at a? to the case; and ts,secured by a sup- 
plementary lock, a’, and is provided with apertures J J (shown by 
dotted circles over the winding-posts), through ‘which apertures the 
clocks may be wound. In each of the winding-apertures J J I place 
a bush or eyelet, L, provided with a swinging or pivoted cover, K. 
The bush forms a guide to the key or winding-instrument, and the 
attached cover K prevents the permanent exposure of the time 
mechanism, and the entrance thereto of dust. 

One of the said covered bushes is shown separately in Fig. 2, with 
au internally-threaded nut or ring, M, for securing it in the lock- 
case, or it may be otherwise secured therein in any convenient man- 
ner, and the cover K may be hinged to the bush or made to slide, 
or to act as a movable plug or stopper. 

When the cover A’ or part of the lock-case carrying the bushes 1s 
made of glass, I adjust the bushes therein, with safety to the glass, 
by interposing a washer of india-rubber or other sufficiently elastic 
material, mM. 

The portion of the hinged cover -A’ provided with the winding- 
apertures J J may, when required, form a fixed part of the lock-case, 
or it may be hinged independently thereto, with the like result of 
isolating the adjusting devices from the winding devices, and of 
excluding the person who winds the clocks. 

In the chronometric-lock case thus constructed and arranged ac- 
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cording to my invention, the adjusting mechanism by which the 
hours of locking or of unlocking are regulated and controlled is 
specially and peculiarly protected in the manner described, by which 
improvements an additional element of security is introduced in 
chronometric locks, and their usefulness and efficiency thereby in- 
creased. | 

What I claim as my invention, and desire to secure by letters pat- 
ent, iIs— , 

1. In combination with the case of a chronometric lock, having 
a lid or door for covering the devices which control the hours of 
locking and unlocking, ene or more winding devices, whereby, the 
lock being attached to the safe-door, the time mechanism can be 
wound from the exterior of the case while the safe-door is open, but 
is inaccessible when said door is closed. 

2. In a chronometrie lock, the combination of the lock-case with 
a movable lid or door, A’, the apertures J J, and the covered bushes 
I, L, as and for the purposes specified. 

5. In a chronometric lock, the combination of the lock-case with 
a movable lid or door, A’, the apertures J J, the covered bushes 
I, L, and the elastic cushions or washers m’, as and for the purposes 
specified. 

EMORY STOCKWELL. 
Witnesses : 
JOHN HEINS. 
WARREN H. TAYLOR. 


1082 Unitrep States PATENT OFFICE. 


JoHN BurGe, of Circleville, Ohio, assignor, by mesne assiguments, 
to the Yale Lock Manufacturing Company, of Stamford, Conn. 


Impro vement un Tim €- Locks. 


Specification forming part of Letters Patent No. 123,578, dated Feb- 
ruary 6,1872; Reissue No. 7075, dated April 25, 1876; application 
filed February 11, 1876. 


To all whom it may concern : 

Be it known that I, John Burge, of Circleville, in the county of 
Pickaway and State of Ohio, have invented a new and useful im- 
provement in chronometric locks; and that the following is a 
full, clear, and exact description of the same, reference being had to 
the accompanving drawings, and to the letters of reference marked 
thereon, making part of this specification. 


(Here follows diagram marked p. 1031.) 


This invention relates to locks which are placed upon the inside 
doors of vaults or safes, and are moved and operated by clock-work, so 
that no key-hole or other aperture through the door is necessary ; and 
as here embodied it consists in a mechanism composed of a revoly- 
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ing cam-wheel and actuating plate and springs, by means of which 
a continuous motion of the revolving parts in one direction locks 
and unlocks the door, the construction and arrangement being as 
hereinafter more fully described. 

In other words, the invention consists of a chronometrie lock, the 
revolving mechanism of which, by acontinuons motion, locks and 
unlocks automatically, the locking being effected at a time subse- 
quent to the closing of the door on which such lock is fixed, and not 
of necessity immediately upon closing the safe-door; and the un- 
locking also occurring at any desired time to which the chrono- 
metric lock may be adjusted, so that the locked and unlocked periods 
of the lock, during each day, or other recurrent interval, will follow 
each other with continuous regularity so long as the motion of the 
clock is maintained by duly winding it. 

A lock made in accordance with my invention is capable of lock- 
ing, by the action of the clock-work, at a time subsequent to the clos- 
Ing of the door. 

In order that the invention may be fully understood, I have rep- 
resented in the accompanying drawing, and will proceed to describe, 
a lock embodying my invention in the form devised by me at the 
date of my application ior my original pate nt; but I do not limit 
or confine myself to the precise form or arrangement of any of the 
parts described, as they may be varied in many ways without de- 
parting irom my Invention. 

In the accompanying sheet of drawings, figure l isan elevation 
of my chronometric clock, and Fig. 2is an edge view of the same. 

Similar letters of reference indicate like parts in the several 
hgures. 

A is the bed or plate of the lock. Bis the bolt» C is a cog-wheel, 
which 1s revolved beneath the bolt. The latter moves upon its ends, 
the middle portion being raised so as to pass over the operating 
arts of the lock, as seen in Fig. 2. D is the locking-end of the 
wilt. Eis a spring confined to the plate A, the end of which bears 
against a lug on the under side of the bolt with a constant pressure, 
and tends to shoot the bolt at all times. F is a cam attached to the 
wheel ©, which throws the bolt back and unlocks the lock once for 
every revolution of the wheel. G is a spring pawl or dog, attached 
to the stud H, the end of which forms a hook, as seen in Fig. 2, 
which enters one of the two notches, | 3 in the edge of the bolt, en- 
gaging, alternately, with the shoulders formed by the opposite sides 
of the projecting stump 7, located between the said notebes. This 
spring Or dog tends to bear ugalnst the edge of the bolt with a con- 
stant pressure. , 

When the dog enters the noteh I it holds the bolt locked, as seen 
in ig. 1, by engaging with the shoulder formed by the rear side of 
the projecting stump? When in the noteh J it holds the bolt un- 


’ ’ } ' . ° . . 
locked by engaging with the shoulder formed by the opposite or 


front side of the projecting stunip 2, thus performing the function of 
a dog or pawl to the bolt B. This spring or dog is thrown out from 
the bolt by the plate K, to which a revolving movement Is given 
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by clock-work connected therewith, actuated by _— or weight to 
revolve it. 

I do not confine myself to any particular clock-work or mechanism 
for this purpose, but design to use any motive power W! ithin the safe 
or vault by which the purpose may be effected. 

The plate I. has upon its periphery one cog or finger, L, 
1083 and on its side, and flush with its edge,a lug,Q. At each 
revolution of the plate it engages with a cog in the wheel C, 
and moves the wheel a certain distance, one-eighth of a revolution, 
more or less, said plate and wheel being practically a continuation 
of the train of gearing of the clock-work connected therewith. As 
the finger leaves the wheel the lug O pushes the dog G from engage- 
ment with the shoulder Oo] the projecting stump i, but the bolt will 
hot be moved, except when forced back by the cam or forced for- 
ward into the locked position by the spring E. When the disengag- 
ing action of the lug O upon the dog G occurs simultaneously with 
the action of the Cam Ir lbpon the bolt. the bolt will be retracted, and 
this, as before stated, will occur onee for every revolution of the 
wheel C. Now, the cloek-work may be so constructed and adjusted 
that the door will be unlocked onee in twenty-four hours, or once In 
six or twelve bours, or once a week, as may be desired. 
Asshown in the drawing, the lock may also be prepared or set for 


the act of locking by pressing the spring-dog G downward, out of 


engagement with the shoulder of the stump i, and retracting the 
bolt by hand, so that the spring-dog G will engage with the opposite 
or forward shoulder of the stump i, and thus retain the bolt In its 
unlocked position. The plate Kk, being operated continuously, its 
revolution will then, in due time, disengage the spring-dog G from 
Lie anne at susEp i, and pe rmit the spring Ky to lock the bolt, 
the locking being thus performed by the automatic action of the 
clock-work at an interval of time subseque nt to the closing of the 
door in which the lock is in use. Further, it will be seen by an ex- 
amination of the drawing that the bolt will remain in the un- 
locked position so long as the cam F continues to hold it back by 
pressing against it, the circumferential dimension of this cam as- 
sisting to determine the period of time during which the bolt will 
remain in the unlocked position. 

Having thus described my invention, what [claim as my improve- 
ments in chronometrie locking mechanism are— 

1. The combination, substantially as before set forth, of the 
bolting device adapted to secure the door by engaging with its jamb, 
the clock-work, and suitable intermediate connecting mechanism, 
whereby the clock-work determines the time at whieh the bolting 
device is locked or dogged by the operation of said clock-work. 

The combination, substantially as before set forth, of the bolt- 
Ing device adapted to secure the door by engaging with its jamb, the 
clock-work, the dog, and suitable connecting mechanism, whereby 
the clock-work determines the time at which the dog is so engaged 


with the bolting device as to prevent the unlocking or retraction of 


the latter. 
The combination, substantially as before set forth, of the bolt- 
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ing device, the clock-work,a revolving device operated continuously 
by said clock-work, and suitable connecting mechanism, whereby 
the said bolting device is periodically dogged by the continuous 
movement of said revolving device. 

4. The combination, substantially as before set forth, of the bolt- 
ing device, the clock-work, and two revolving devices operated by 
suid clock-work, whereby the continuous movement of said clock- 
work acting upon said revolving devices determines the times at 
which said bolting device is both locked and unlocked. 

5. The locking mechanism, adapted to secure thedo or independ- 
ently of any combination or key lock, consisting of the combina- 
tion, substantially as hereinbefore set forth, of, first, the bolting de- 
vice adapted to secure the door by engaging with its jamb; second, 
the dog adapted to be set by hand prior to the closing of the door to 
permit sald bolting device toremain in the unlocked position until 
the door is closed; third, the shoulder with which said dog engages 
to secure the bolting device in the locked position after the door is 
closed; fourth, the cam having an offset adapted to be automati- 
cally brought in and out of coincidence with the bolting device ; 
and, fifth, the clock-work and connecting mechanism adapted to 
release the bolting device. 

JOHN BURGE. 
W itn SSses : 
THOMAS C. CONNOLLY. 
HENRY R. TOWNE. 


1034 Cireuit Court of the United States, District of Massachusetts. 
In Equity. 


THe YALE Lock MANUFACTURING CoMPANY ef al. 
v. + No. 1131. 
THE BERKSHIRE NATIONAL BANK et al. { 


Complainants’ Exceptions to Master's Report. (Filed Jan. 29, 1886.) 


First. The complainants except to the master’s report in that he 
has only found the damages suffered by the complainants by reason 
of defendants’ infringement to have been sixty dollars, whereas he 
should have found the same to have been one hundred dollars, be- 
cause the evidence showed that others paid for the use of the same 
part of the Little invention as that which the defendants have used, 
viz., the devices particularly set forth in the first and seventh claims 
of the reissued patent No. 5550, in suit,at least the sum of one hun- 
dred dollars, and, on the evidence, the said license fee of one hun- 
dred dollars aflords the true measure of damages. 

Second. The complainants except to the said master’s report be- 
cause he assessed the damages at sixty dollars, whereas, for the 

reasons set forth in the preceding exception, he should at 
1055 least have found a greater sum than sixty dollars, even though 
he did not find the full sum of one hundred dollars. 
EDMUND WETMORE, 
Complainants’ Counsel, 
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Defendants’ Exceptions to Master’s Report. (Filed Jan. 29, 1886.) 


And now come the defendants, by their counsel, and except to 
the finding and decision of the master in the above-named cause of 
action on the ground— 

First. That the damages found by him are excessive and not 
justified by the evidence produced before him. 

Second. That on the evidence adduced before the master com- 
plainants are entitled to nominal damage s only, and move the court 
herein to set aside said findings and decision and to enter Judgment 
against said defendants for nominal damages only and without 


costs. 
W. C. COCHRAN, 
‘ei Counsel for Def ts. 
1056 Final Decree. Lebvuary 12, 1586. 


An interlocutory decree having been entered herein the 14th 
day of August, 1583, and the said decree having been suspended and 
the cause reheard upon newly discovered evidence, and the court 
upon said rehearing having filed its decision therein on the ninth 
day of December, 1585, whereby it was determired that the said 
former decision and decree be aflirmed, and the master to whom the 
said cause was referred having filed his report the 20th day of Jan- 
uary, 1886, whereby he finds and reports the complainants’ dam- 
ages at sixty dollars, and exceptions thereto having been filed both 
by the complainants and the defendants, and this cause coming On 
LO be heard Upon said exceptions and on motion for final decree, and 
after hearing counsel-— 

It is now, to wit, February 12, A. D. 1586, ordered, adjudged, and 
decreed that the said former decree of the 14th of August, ISS3, be 
in all respects confirmed, and that the exceptions of both parties to 
the master’s report be, ana the Same are, overruled and the sald re- 
port is confirmed, and it is adjudged that the complainants recover 
of the defendants the said sum of sixty dollars (860) and the costs 
of the rehearing and the accounting before the master, taxed at 
$252.66, and, with this exception, it is ordered that the respective 
parties pay their own costs 

It is further ordered, adjudged, and decreed that the bill of com- 

plaint herein be distmissed so far as the same relates to the 
1037 reissued letters patent number 7947. 

And it 1s further ordered, adjudged, and deereed that the 
said defendants and each of them be perpetually enjoined from 
making, using, or selling time-locks embracing the combinations 
and devices deseribed in and claimed by the first and seventh claims 
of the reissued letters patent in the bill mentioned, number 8550, 
granted to said complainant, The Yale Lock Manufacturing Com- 
pany, as assignee of Samuel A. Little. 

And whereas the complainants have herein obtained judgment 
for damage for the use of the lock now used by the defendant, The 


ee 
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Beckshire Bank, and claimed to be an infringement in this suit, it 
is ordered and decreed that the’ injunction hereby granted and ad- 
judged against the defendants shall not apply to the use of the said 
lock by the said bank, provided the said damages are paid or se- 
cured to be paid on appeal. 
by the court: 
ALEX. H. TROWBRIDGE, 
Deputy Clerk. 


A true record. 
Attest: JOHN G. STETSON, Clerk. 


1038 The following is the opinion of the court in accordance 
with which the interlocutory decree of August 14, 1585 (page 
1012), was entered in this cause: 


Cireuit Court of the United States, District of Massachusetts. 


YALE Lock MANUFACTURING Co. ef al.) 
v. - No. L131, Equity Docket. 
Tue Berxsutrre Nationa Bank et al. J 


Opinion of the Court. (August 14, 1585.) 


LOWELL, d.: 

This suit is brought to establish and enforce the rights of the 
plaintiffs as the owners of two patents Ol} limprovements in their 
locks for safes and vaults, reissue 8550, to Samuel A. Little, and re- 
issue 7947, to James Sargent. : 

The Little patent was reissued three times for the benefit of the 
plaintiffs, and its claims have been enlarged in number from three 
to seventeen. There ean be no doubt that the motive of this action 
was to enjoin the use of locks like the defendants’, and if this intent 
were decisive the reissue must be held void. ‘The plaintiffs contend 
that intent and act must concur, as in other penal cases; that Little 
wus the first person to make a time lock with adjustable devices for 
controlling the time of locking as well as that of unlocking a door; 
that this invention was clearly described and claimed in the original 
specification, and insist that claims | and 7 are saved by the opera- 
tion of this rule. 

These claims were sustained by Judge Shipman in Yale Lock 
Manufacturing Co. v. Norwich National Bank, 19 Blatch., 125, 6 

Fed. Rep., 377, and all the questions of novelty and patenta- 
1039 bility were passed upon. With his opinion I fally agree, 

and I refer to the report of that case for an able, thorough, 
and satisfactory discussion of those questions. When the case in 
Connecticut was decided Miller v. Bridgeport Brass Co., 104 U, Ba 
300, had not been published, but it was said in the argument before 
ine that Judge Shipman had had his attention called to that de- 
cision by a motion to dissolve the injunction in Connecticut, and 
had refused to dissolve it. This point, though a difficult one, I 

1—261 
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decide in conformity with Judge Shipman’s action, for the reason 
that in a patent like the original patent of Little it would be proper 
to construe his second claim somewhat broadly and so as to reach the 
substituted adjustable devices and their connection with the “ dog 7 In 
the lock of the defendants in that case, which were substantially 
like those in question here. 

The Hall lock has, besides the devices above referred to, an 
arrangement entirely different from any shown in the case In Con- 
necticut. The plaintiffs have two time movements to control the 
lever which controls the “dog,” and the defendant has but one. 
The seventh claim in the patent is forthe combination of the “time 
movements,” in the plural number, “and two adjustable devices, 
one for determining the time of locking and the other of unlock- 
ing;” but the first claim, which differs but little from the seventh, 
has the words time mechanism,” and both forms were well-known 
substitutes for each other at the date of the patent, The two move- 
ments are exactly alike, and the whole purpose of the second 
movement is to give an additional safeguard against a lockout if 
one movement should stop. It is not to be expected that the pat- 
entee would make the use of a singleora double time movement an 
essential element of his invention, and I am fully satisfied that he 

had not such intent and that le has not so COX pre ssed himself 
1040 in his first claim, even if he has in his seventh claim, which 

[ think be has not, when that claim is construed in connec- 
tion with the rest of the specification. 

[ am not able to agree with the Commissioner of Patents and with 
Judge Shipman that claim 38 of the Sargent reissue, No. 7947, Is 
valid, and my excuse for a somewhat minute discussion of the sub- 
ject.1s that I differ from those high authorities as well as from the 
able board of examiners-in-chief of the Patent Office. 

‘This patent was reissued so soon after its grant that it is not ob- 
noxious to the objection of undue delay. Its invalidity is inherent 
Initsnature. The specification mentions without describing a com- 
bination lock which is declared to be of any ordinary construction ; 
it carefully describes a time lock which is said by the plaintiffs to 
be new and highly useful, but says that any time lock will serve the 
purpose of the combination. Claims one and three make no refer- 
ence to this mechanism, and claim three undertakes to monopolize 
what is now called the triple combination of any time lock and any 
combination or key loek with the multiple bolt-work of a single 
door of a vault or safe. The claim must be construed in the broad- 
est possible manner or there is no infringement. It 1s, “3. The 
combination with the bolt-work of a safe or vault door of a combi- 
nation or key lock, controllable mechanically froin the exterior of 
said door, with a time lock having a lock bolt or obstruction for 
locking and unlocking controllable from the interior of said door, 
both of said locks being arranged so as to rest against or connect 
with the bolt-work, the time lock being automatically unlocked by 
the operation of the time movement, both of said locks being inde- 
pendent of each other and arranged to control the locking and un- 
locking of the bolt-work, so that said safe or vault door cannot be 
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opened when locked until both of said locks have been unlocked, or 

have released their clogging action to enable the door to be opened, 
substantially as described.” 

104] This claim is a complete patent in itself and has no neces- 
sary connection with the mechanism described in the specifi- 

eation, and the words “substantially as described” have no mean- 

Ing. 

Multiple bolt-work, which means several bolts connected with a 
common cross-bar so that by locking the bar you lock all the bolts, 
had been used on heavy iron doors such as those of safes and vaults 
long before the date of the patent, and had been known to Sargent 
himself for sixteen vears or more when he testified in 1877. Safe 
doors had been fastened by key locks, by combination locks, and by 
time locks, and all these locks had been applied to independent bolt- 
work. Two combination locks had been used upon a single door 
with such bolt-work, and a time lock and combination lock had 
been put upon a single door with two sets of multiple bolt-work. 
‘This is found to be the state of the art by Judge Shipman and the 
record of his case, and of still another, as well as the evidence taken 
for this case, are made part of the record here, and I agree with his 
findings of faet. 

In this state of the art there was no patentable novelty in putting 
one old form of lock,a time lock, in place of another, a combination 
lock, in the instance above mentioned, of two combination locks 
dogging one compound bolt-work. Nor was it patentable to substi- 
tute a well-known multiple bolt-work for two such bolt-works with 
which a time lock and a combination lock had been combined in 
another of those instances. : 

But my opinion does not depend wholiy upon the proved state of 
the art. There never was a time, in my judgment, since the first 
lock was invented by Tubal Cain, or whoever was the inventor, 
when there was patentable novelty in combining two locks with a 
single door. There may be no record of its having been done, but 

ho one can doubt that whenever one lock was found to be 
1042. inadequate another one was added. I cannot make this 

plainer by argument, but I may perhaps by illustration. 
When nails were invented the carpenter who had the right to use 
one nail might use two, if he found one would not fasten his two 
pieces of wood sufficiently for his purpose. If one has invented a 
pair of shoes of a new form, and another a pair of shoes of a differ- 
ent form, a combination consisting of putting a shoe of one of these 
forms upon the right foot and one of the other form upon the left 
would not be patentable. If one has made a new plough and used 
it with oxen, it is not patentable to use the same plough in combi- 
nation with a horse independently of the mechanical adaptation. 
ln the language of the old law, it is a double use. To the man who 
invents a lock there must always remain the right to use it on an 
old door in addition to any old lock which he finds or may choose 
to put on that door. 

1 will now consider the reasons which have been given in the 
Patent Office and in the circuit court for sustaining this broad claim, 
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In Little v. Sargent, 12 Offi. Gaz., 186, there were questions of 
priority between several inventors, and, incidentally, the point was 
taken that a claim, now the first of the reissue, which is only e trifle 
less broad than the third, could not be granted. The learned Com- 
missioner said: “ The very claim which Little now insists should be 
restricted stands Upon the record ascribed to himself.” Here, it 
seems, Was a sort of estoppel. But he adds: “TI am inclined to think 
that the combination of the time lock and the ordinary lock, each 
Independent of the other but so applied and connected to the bolt- 
work as to operate effectively in conjunction or independently, is an 
advance upon the old method of applying the time mechanism 
directly to the combination or key lock, and the original and first 

inventor is entitled toa patent.” This extract assumes what 
1043 is more fully stated in another part of the opinion—that the 

old method was to use a time lock as a mere auxiliary to the 
key or combination lock by dogging the bolt of that lock. This 
method, as the learned Commissioner justly says, diminishes the 
value of the time lock very materially. He was mistaken In sup- 
posing that Sargent was the first to separate the Lwo locks, as 1s not 
only abundantly proved in this case and found by Judge Shipman, 
but is twice stated in Sargent’s specification. Assuming, wrongly, 
that Sargent was the first to separate the locks—that is to say, to 
make atime lock capable of acting separately—the Commissioner 
argues that he should have a broad claim. ‘This is true; he should 
have a broad claim for a separate time lock, but the third claim is 
for the fact or principle of separation. 

When the time came to Pass Upon the Sargent reissue the exam- 
ner rejected claim 35, for the reasons which induce me to declare it 
too broad. [le was overruled by the examiners-in-chief for the fol- 
lowing reasons, found in the Connecticut recerd of complainants, 
page 288: “The patentability of Little’s claim (which was equally 
broad) has once been before us in the aforesaid interference and, 
after full argument, we coneluded that his claim was tenable and 
held that some one who was first to combine with the bolt-work on 
a vault or safe door — key lock and time lock, acting independently 
of each other but jointly Upon the bolt-work, might have a valid 
patent therefor All the purposes of security, or of locking a sate 
or vault door, are performed by the parts named. It is true that 
some means of connection and support must be resorted to to keep 
the parts in their relative positions in order that they may Jointly 
perform their functions, but it will hardly be assumed that the first 
to combine these three principal elements must be limited to the 

particular way of fastening these parts in juxtaposition 
1044 adopted by him, or that itis necessary for him to recite that 
they must be secured substantially as described.” 

“*Means whereby,’ while being essential to the convenient use of 
the combination, is merely incidental to the main idea, and may be 
varied indefinitely without departing from the spirit and scope of 
the applicant’s invention.” 

As I understand this reasoning and conelusion, they are that the 
applicant has discovered a great principle or process which he may 
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patent independently of any patricular means for carrying it out, 
whether they be old or new, discovered before the date of the patent 
or at any time during its continuance. In my opinion, such a claim 
in a mechanical patent is void on its face as a patent for a principle, 
of which this claim seems to be an excellent illustration, independ- 
ently of the state of the art, and void in view of the state of the art, 
as I have before shown. 

Judge Shipman’s very able agument is that the triple combina- 
tion of bolt-work, time lock and key or combination lock is a true 
combination and not a mere aggregation, and is new and useful. 
To arrive at these conclusions he compared the two locks on a single 
door with the same locks on separate doors, one inside of the other, 
as some persons had used them. Ile ‘loes not Say wherein the pat- 
entable novelty consists in substituting a well-known time lock for 
a well-known combination lock in one of the old safes, or one kind 
of bolt for another, both well known, in another of them. 

The fact, if it be one, that no person had actually in 1874 put the 
two kinds of locks on a single bolt-work is easily accounted by 
another circumstance much dwelt on by the plaintiffs, that time 
locks had not gone Into general use at that time. ‘The man or men 
who have made successful time locks cannot be prohibited the use 

of them simply because some ole steps forward at once, before 
1045 any one else had time to do so, and points out one of the 

obvious modes of their use. ‘The first man who ever obtained 
a patent for a time lock in the United States, in October, 1847, a 2 
Savage, patent No. 5321, said in his specification: “ Besides the bolt 
or bar and the other apparatus which [ am about to deseribe, and 
which is to be operated on without the intervention of a kev, any 
additional fastening may of course be used.” But he considers 
such a course unadvisable, because with the use of the time lock 
alone the door might be made solid and flat without openings to 
ussist the burglar. The answer of the plaintiffs’ expert to this refer- 
ence is that at that early day multiple bolt-work was not well known, 
and that it might perhaps have required invention to combine the 
two locks with such bolt-work in 1847. ‘There was no such diffi- 
culty at the date of the Sargent patent, which contains a statement 
that time locks and combination locks have been severally connected 
with independent bolt-work, and the “of course” remains true. It 
is “of course” that every owner of a lock knows without experi- 
ment and without invention that he can put it upon the same door 
with anv other lock if the door is large enough, and if it is not, 
every one knew at the date of the Sargeant patent that a time lock 
may be put nN any convenient place on or in the safe near enough 
Lo dog the bolt-work. 

lor these reasons I hold claim 3 of Sargent’s reissue to be void. 

Decree for the complainants upon claim- 1 and 7 of the Little re- 
issue only. 


L046 The following is the opinion of the court, in accordance 
with which the final decree of February 12, 1886 (page 1056), 
was entered in this cause : 
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Circuit Court of the United States, District of Massachusetts. In 
Equity. 


YALE Lock MANUFACTURING COMPANY ) 
~No. 113]. 


BERKSHIRE NATIONAL Bank et al. j 


Opinion of the f ourt. 


{ December 3. LSS..) 


(ALT, © ie, 

[n this case Judge Lowell, following the opinion of Judge Ship- 
man, held the first and seventh claims of the Little reissue patent 
for improvements in locks for safes and vaults to be valid. Yale 
Lock Manufacturing Co. v.. Berkshire National Bank, 17 Fed. Rep., 
531: Yale Lock Manufacturing Co. v. Norwich National Bank, 6 


_ 


Fed. Rep., 377; 8S. C., 19 Blatehf., 123. 
The case is now before the eourt upon a rehearing on the ground 
of newly -discovered evidence relating tO an alleged prior Invention ~ 
by Robert S. Harris, of Dubuque, lowa, which it is claimed antici- 
pates the Little device 
‘The [Little invention Was fora tim lock which would both lock 
and unloek at predetermined times. 
The defendants contend that in the year 1867, and | 
invention of Little, Harris constructed a loek which would 
1047 = both lock and unlock at predetermined hours; that the first 
‘| box in his 


rior to the <tie 


mod 1c built Was put pow a small wooden 
house and worked practically; that this model was soon after broken 
up and a second model made, which remained for a short time in 
the First National Bank in Dubuque, and was then sent to the Pat- 
ent Office with the appheation fora patent, which was made through 
Munn & Co.; that the application was rejected, and thereupon 
Harris, becoming discouraged, dropped the matter. To prove this 
the defendants introduce two witnesses—J. kK. Graves, a friend of 
Mr. Harris and associated with him in the management of the bank, 
and also interested with him in the procurement of the patent, and 
Mrs. Harris, the wife of the inventor. It appears that Mr. Harris 
was too ill to give his testimony. The rejected application is also 
putin evidence by the defendants, and two models, constructed by 


them, which it is claimed are made substantially after the descrip- 


— 


tion and drawings of the application, ana which are sald to be O}- , 
erative machines. 


While both Mr. Graves and Mrs. Harris say generally, in one , 
part of their testimony, that the Harris lock would both lock and 
unlock at predetermined hours, when closely pressed neither is able 
to swear positively that such was the fact. Further, neither witness 


can testity with e rtainty that the lock deseribed in the rejected 
Harris application is like the models they saw, though they believe 
them to be. Again, In our opinion, the two models introduced 


by the defendants us made according to the description and 
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drawings contained in the Harris rejected application do not 
correspond in important particulars with such description and 
drawings. As, for instance, there is no provision for attaching 
the rear spring to the pin in the bolt, but the specification de- 
scribes another and different mode of attachment. We are in 
doubt, upon the evidence, whether the original models made 
1048 by Harris would both lock and unlock a door at prede- 
termined times. We have not been shown that a lock con- 
structed after the rejected application of Harris would operate, nor 
are we entirely satisfied that the modified models of the Harris de- 
vice introduced by defendants would practically accomplish the 
result attained by Little. In the discussion of this alleged anticipa- 
tion we should not lose sight of the fact that seventeen years have 
elapsed since Harris made his two models and his application for a 
patent was rejected, and that since then neither he nor Graves have 
ever moved in the matter. 
lor these reasons we think the defendants have failed to establish 
an anticipation of the Little patent with that clearness and certainty 
which are necessary, and that, upon the proof before us, we must 
view the Harris lock as an abandoned experiment, and, conse- 
quently, as in no way affecting the validity of the first and seventh 
claims of the Little reissue 
The former decree is aftirmed. 


1049 (7 rks Certificate. 


Unxirep STATES OF AMERICA, | 
Massachusetts District, | 


[, John G. Stetson, clerk of the circuit court of the United States 
for the first circuit and district of Massachusetts, certify that the 
foregoing is a true copy of the record in the cause entitled The Yale 
Lock Manufacturing Company et al.v. The Berkshire National Bank 
et al., lately determined in said circuit court, and of all proceedings 
therein, and of the opinions of the court filed therein. 

The record in this cause is made up pursuant to a stipulation 
filed May 18, 1886, on pages 4, 5, and 6 of this transcript of record. 

In testimony whereof | hereunto set my 
Seal of the Circuit hand and affix the seal of said cireuit —, 

Court, §Massachu- at Boston, in said district, this seventh day 

setts. of Septem ber, 1h) the year of our Lord ohne 

thousand eight hundred and eighty-six, and 
of the Independence of the United States the one hundred and 
eleventh. 


Se 


JOHN G. STETSON, Clerk. 
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now all men by these presents that we,the Yale & Towne M’f'g 
Co., formerly the Yale Lock Manufacturing Company, a corporation 
duly organized and doing business under and by virtue of the laws 
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of the State of Connecticut, and James Sargent and Halbert 5. Green- 
leaf, both of Roche ster, in) the Stute of New York, ius principals, and 
Chances Squatres, of boston. Massachusetts, & Ji =S¢ MI. ¢ wove, of said 
) , are held and firmly bound unto the berkshire 
National Bank, a corporation organized under and by virtue of the 
laws of the State of Massachusetts and of the United States, and 
Joseph L. Hall, of Cincinnati, in the State of Ohio, in the full and 
just sum of five hundred dollars, to be paid to the said Berkshire 
National Bank and Joseph L. Hall, their certain attorney, executors, 
administrators, successors, or assigns; to which payment, well and 
truly to be made, we bind ourselves, our heirs, executors, and ad- 


> 
Boston. “as sureties 


Ininistrators, jointly and severally, by these presents. 
Sealed with our seals and dated the nineteenth day of February, 
In the year of our Lord one thousand. eight hundred and elghbtv-six. 
Whereas lately, at ua cireuit court of the United States within and 
for the district of Massachusetts, in a suit in equity depending in 
sald court between the said Yale Lock Manufacturing Company, 
James Sargent, and Halbert 5. Greenleaf, complainants, and the said 
Berkshire National Bank and Joseph L. Hall, defendants, decree 
Was rendered avainst the sald defendants, and the said complainants, 
because of the dismissal of their bill as to the reissue 7947 and be- 
cause of the overruling of their exceptions to the master’s report, 
having obtained an ch pope al to remove the said cause to the Supreme 
Court of the United States to reverse the decree in the aforesaid suit, 
and a citation directed to the said defendants, citing and admonish- 
ing them to be and appear at a Supreme Court of the United States 
to be holden at Washington on the second Monday of October next: 
Now, the condition of the above obligation is such that if the 
said complainants shall prosecute their said appeal to effect and 
answer all damages and costs if they fail to make their plea good, 
then the above obligation to be null and void; otherwise to remain 
in full force and virtue. : 
THE YALE & TOWNE M’F’G CO., [1L, s.] 
By GEO. Ek. WHITE, Treas 
JAMES SARGENT. ts 3 
HALBERT Ss. GREENLEAF. L.. s.] 
CHANCEY SQUAIRES. i. 8. 
Jissk M. GOVE. L. 8.| 


Signed, sealed, and delivered in presence o{f— 
As to Yale & Towne M’fg Co., 
SCHUYLER MERRITT. 
Approved. 
LE BARON B. COLT, 
U.S. Circuit Judge, First Judicial Circuit. 


A true copy of the bond taken by the judge at the time of allow- 
ing the appeal named in said bond, which bond is on file in the 
oftice of the clerk of the cireuit court of the United States for the 
first circuit and district of Massachusetts. 

Attest : JOHN G.STETSON, 

Clerk U.S. C. C., Mass. Dist. 
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Know all men by these presents that we, the Berkshire National 
Bank, a corporation organized under and by virtue of the laws of 
the State of Massachusetts and of the laws of the United States, and 
Joseph L. Hall, of Cincinnati, in the State of Ohio, as principals, 
and Joseph S. Wilson, of Fitehburg, Massachusetts, and Albert 
Howard, of Boston, Massachusetts, as sureties, are held and firmly 
bound unto the Yale Lock Manufacturing Company, a corporation 
duly organized and doing business under and by virtue of the laws of 
the State of Connecticut, and James Sargent and Halbert S. Greenleaf, 
both of Rochester, in the State of New York, in the full and just sum 
of five hundred dollars, to be paid to the said Yale — Manufacturing 
Company,James Sargent,and Halbert 8S. Greenleaf, their certain attor- 
ney, executors, administrators, successors, or assigns; to which pay- 
ment, well and truly to be made, we bind ourselves, our heirs, exec- 
utors, and administrators, jointly and severally, by these presents 

Sealed with our seals and dated the nineteenth day of February, 
in the year of our Lord one thousand eight hundred and eighty-six. 

Whereas lately, at a circuit court of the United States within and 
for the district of Massachuzetts, in a suit in equity depending in 
said court between the said Yale Lock Manufacturing Company, 
James Sargent, and Halbert S. Greenleaf, complainants, and the said 
Berkshire National Bank and Joseph L. Hall, defendants, decree was 
rendered against the said defendants, and the said defendants hav- 
ing obtained an appeal to remove the said cause to the Supreme 
Court of the United States to reverse the decree in the aforesaid suid, 
and a citation directed tothe said complainants, citing and admonish- 
ing them to be and appear at a Supreme Court of the United States to 
be holden at Washington on the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
defendants shall prosecute their said appeal to effect and answer all 
damagesand costs if they fail to make their plea good, then the above 
obligation to be null and void; otherwise to remain in full force 
and virtue. 


Signed, sealed, and de- JOSEPH L. HALL. I. 8. 
livered in presence of— J. 8S. WILSON. iL. 8. 
W. C. COCHRAN, ALBERT HOWARD. iL. 8. 


FE. C. HALL, 
As to Joseph L. Hall. 
Witness: 
A.G. POTTER, | «nx — —T _ 
E. M. HODGE, f Io BERKSHIRE NAT'L BANK, [t. s.] 
A. D. CADY, Cashier. 
Approved. 
Le BARON B. COLT, 
U. 8. Cireuit Judge, First Judicial Cureuit. 


A true copy of the bond taken by the judge at the time of allow- 
ing the appeal! named in said bond, which bond is on file in the 
S0—261 


} 


634 YALE LOCK M’F’G CO. ET AL. VS. BERKSHIRE N’L BK FT AL. 


office of the clerk of the cireuit court.of the United States for the 
first circuit and district of Massachusetts. 
Attest: JOHN G. STETSON, 
Clerk U. S. C. C.. Mass. Dist. 


Endorsed on cover: Massachusetts C.C.U.S. No. 261. The Yale 
Lock Manufacturing Company, James Sargent, & Halbert 8. Green- 
leaf, appellants, vs. The Berkshire National Bank and Joseph L. Hall. 
No. 262. The Berkshire National Bank and Joseph L. Hall, appel- 
lants, vs. The Yale Lock Manufacturing Company, James Sargent, 
& Halbert S. Greenleaf. Filed November 5, 1886. 
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Supreme Gourt of the United States. 


OCTOBER TERM, L889. 


No. 261. 


THE YALE LOCK MANUFACTURING COMPANY, 
JAMES SARGENT and HALBERT S. GREEN- 
LEAF, APPELLANTS, 


Vs, 


THE BERKSHIRE NATIONAL BANK and JO- 
SEPH L. HALL. 


Brief for the Appellants: 


This is an appeal from that part of the final decree 
of the Cireuit Court for the District of Massachusetts, 
in Which the third claim of a reissued patent granted 
to James Sargent (No. 7947) November 13, 1877, was 
declared invalid for want of patentability in the subject 
therein claimed. In arriving at this conclusion the 
Circuit Court, Lowe, J., did not put it upon the 
cround that the grant of the reissue was obnoxious to 
the objection of undue delay. The invalidity of the 
third claim was vested by the Court below solely upon 
the objection that its mvalidity is inherent in the nature 
of the claim. This claim had been previously sustained 
as Valid im a suit in the District of Connecticut, in 
which the Cireuit Court of that District (Suieman, J) 
upheld it by a final decree, on the same state of the art 


exhibited in the present case of the Berkshire Bank, 
and the difference of opinion and conclusion between 
Judges LoweL. and SHIPMAN appears in the opinion of 
the former (Record, page 625, ef seg.), and in the 
opinion of SHIPMAN, Judge, in 32 Fed. Kep., 167, re- 
ported under the title of Yale Mfrg. Co. vs. New Haven 
Savings Bank. 

From this comparison it willappear that the difference 


of conclusion between the two Circuit Courts Was on 


the same question of law, namely, the patentability of 


the subject described in the third claim, in view of the 
same state of the art at the time the invention claimed 
was made, namely, the year 187 ; the state of the art 
exhibited in both Courts being what is piven by 
Lowell, J., in his decision, page 627, of the Record. 
The invention claimed in the third claim of the 
Sargent reissue relates to an ‘* Improvement in Com- 
bined Time Lock, Combination Lock and Bolt Work, 
for Saves. lin other words, this claim IS for a com- 
binat.on of certain mechanical elements on the door of 
a safe or vault, consisting of the multiple bolt work 
of the door, a combination or key lock and a time lock, 
having the characteristics deseribed in the claim, and 
operating in the manner described in the specification. 
The claim of the combination is limited to the improve- 
ment for enhancing the security of safe and vault doors, 
and does not extend or aim to extend to any other 
logrs. The thing which is claimed to have a special 
utifitvy of its own is the door of a vault or safe, and the 
improvement claimed, which produces this special 
utifity, consists of a new mechanical structure applied 
to the door of it safe or vault. in order to render the 
door more secure against violence or invasion by 
persons having ho right to Open it. It is not pre- 
tended, or if pretended, it cannot be shown, that the 
invention, if it be one, was anticipated by anything that 
preceded it. The utmost that is or can be claimed is 
that the subject covered by the third claim was_ not 


patentable in view of the previous state of the art of 
fastening or securing the doors of safes or vaults. 

The 3d claim is in the following words : 

“ 3d. The combination, with the bolt work of a safe 
or a vault door, of a combination or key lock controlla- 
able mechanically from the exterior of said door, with a 
time-lock having a lock-bolt or obstruction for locking 
and unlocking, controllable from the interior of the door, 
both of said locks being arranged so as to rest against 
or connect with the bolt-work, the time-lock being auto- 
matically unlocked by the operation of the time move- 
ment, both of said locks being independent of each 
other, and arranged to control the locking and unlock- 
ing of the bolt-work, so that said safe or vault door 
cannot be opened when locked until both of said locks 
have been unlocked or have released their dogging ac- 
tion, so as to enable the door to be opened, substan- 
tially as described.” 

This combination is claimed as constituting a new 
and useful mechanism as an improved means of fasten- 
ing the door of a vault or safe, which has on its imner 
side a multiple bolt-work that shoots the ends of its 
bolts into and out of sockets in the jambs of the door. 
The patentee aimed at the improvement of a single 
door, and not of two or more doors on the same vault 
or safe. The combination which constitutes the new 
and useful mechanism consists of three elements or 
operating parts. 

Ist. The multiple bolt-work of a vault or safe door. 

2d. A combination or key-lock controllable mechan- 
ically from the exterior of the door. 

3d. A time-lock having a dogging or obstructing de- 
vice, termed in the patent a lock-bolt or obstruction, 
for locking or unlocking the door and controllable from 
the interior of the door alone. ‘Tbe required character- 
istics of these two locks are that both of 
them shall be so arranged ‘as to rest independently 
against or connect with the bolt- work ; that the time-lock 


shall be automatically unlocked by the operation of the 
time movement ; that both locks shall be independent of 
each other, and be arranged so as to control the lock- 
ing and unlocking of the bolt-work. The effect and 
operation of this mechanism is that the safe or vault 
door, when onee locked, cannot be opened until both 
locks have been unlocked, or have released their dog- 
eilng action, so as to enable the door to be opened. 

The words. “substantially iis deseribed,” are nidded 
at the end of the claim. LOWELL, J., in his opinion, 
remarks that “ this claim 1s 2 complete patent in itself, 
and has no nece SSary connection with the mechanism 
deseribed in the specification, and the words ‘substan- 
tially iis desertbed ° have no meaning. — This dictum, 
if it were true. would reduce the claim to a mere 
abstraction by depriving the patentee of the right to 
resort to his specification to show that he claims an 
operating, practical mechanism, which persons skilled 
in the art can understand, construct and put into use. 
This is the right of every patentee, and the words 
” substantially its deseribed i have it certain foree and 
meaning it} all cases; which is, that the patentee has 
deseribed in his specification the substantive operating 
parts or elements of the combination that he claims, 
and calls upon those skilled in the art of making such 
constructions to build one in accordance with the speciti- 
eation. Che claim contd hot be * il complete patent in 
itself” without a specification describing a mechanism 
consisting of the operating parts or elements of the 
combination claimect: anil there Is ho ore propriety in 
rejecting the words, as substantially its desc ribed.” thar 
there would be in any other ease in construing the 
claim without reference to the specification, it may 
not be necessary to add these words at the end of 
a claim fora mechanical combination. The patentee 
always has a right to have his claim construed by his 
spelication. The claim must stand or falf by the 
specification which deseribes how the combination is 


made ; and when the specification does this so that 
persons skilled in the art can construct the combina- 
tion claimed, it cannot be held to be an abstraction. 
A claim when rightly construed, may be broad or nar- 
row : but if it is commensurate with the invention 
described in the specification, and that inven- 
tion Is SO described ancl shown bv specifica- 
tion and drawings that persons skilled in the art can 
build and operate the thing patented, the patentee 1s 
»ntitled to hold a claim broad enough to include any 
structure that cannot be made without being in sub- 
stance and in contemplation of law, the same thing that 
Is covered by the claim. No patent was ever issued 
less hable to the objection ot it defective or in sufficient 
Sy cification than this reissued’ patent of Sargent. It 
underwent great consideration in the Patent-Ofiice, 
and was granted after strenuous opposition. Its 3d 
claim has been upheld in one Cirewmt Court after a 
severe contest, and has been held to he invalid 
in another Cuirenit Court The correctness of 
JIndge LOWELL s lecision depends not upon 
AD serious dispute concerning facts, but upon the 
inquiry whether, in view of the previous state of the art, 
that learned judge reached it right ora wrong conclusion 
of law on the question of patentability of the com bina- 
tion covered by the Sal claim. 

The previous state of the art is thus stated by Judge 
LOWELL in his opinion, Record, }). O27. 

= Multiple hbolt-work, which: means several! bolts 
connected with a common cross-bar so that by locking 
the bar you lock all the bolts, had been used on heavy 
iron doors such its those of sates and vaults long hefore 
the date of the patent, and had been known to Sargent 
himself for sixteen years or more when he testified in 
IS77. Safe doors had been fastened by key locks, by 
combination locks, and by time locks, and all those 
locks had been applied to independent bolt-work. 


Two combination locks had been used upon a single 


fh 


door with such bolt-work, and a time lock and combina- 
tion lock had been put upon a single door with two sets 
of multiple bolt-work. This is found to be the state of 
the art by Judge SuipMan, and the record of his case, 
and of still another as well as the evidence taken in 
this case are made part of the record here, and I agree 
with his findings of faet.” 

So that the previous state of the art, as it was found 
by both these learned Judges, was the same. It shows 
at once that while multiple bolt-work was previously 
known and used, and while time locks, combination 
locks and key loeks had each been previously apphed 
to dog or obstruct the bolt-work on a_ single 
door of a vault or safe, and a time lock and 
a combination lock had been put upon a 
single door with fara sets of mrlls ple holt-work, no one 
before Sargent hisacl applied a combination lock or a key 
lock and a time lock on a single door, and made each 
independently dog one set of multiple bolt-work, 
so that both could act simultaneously as locking or 
dogeing obstructions, and eaek could be released 
mechanically by turning the spindle at any time and 
the other could only be released automatically on the 
arrival of a predetermined time. Now, whether the 
mechanism thus made by Sargent was or was not a 
patentable invention is a question that must be an- 
swered by determining, first, whether it was veiw, and 
secondly, whether it is vseful. 

On the point of novelty there is no difficulty in the 
case at all. On the point of w/i///y the inquiry is, not 
whether this new patented mechanism is superior to 
all others previously used, but whether it has a peculiar 
utility of its own which distinguishes it from the atility 
of the other mechanisms. 

If Judge Lowell had given his conception of what 
constitutes patentable novelty im a case of a combina- 
tion composed of old mechanical elements brought 
into new relations and producing new and useful re- 
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sults one might have understood his reasoning. But 
he contented himself with saying that there was no 
patentable novelty in this alleged invention, apparently 
having in his mind that doctrine which has misled many 
learned Judges, and which is expressed in the conclu- 
sion that it “did not require invention” to make the 
thing patented. Whether this is a correct test to 
apply to any question of patentability will be one of 
the inquiries to be made in this case. 

If the statute law does not apply this test, but on 
the contrary ives certain requisites of a patent- 
able invention, and those requisites are found in 
the present case, Judge LOWELL'S conelusion is 
wrong, and it is immaterial how mnueh time, in- 
venuity, exertion or skill was employed by the 
supposed inventor, or whether he possessed or mani- 
fested what is erroneously called the mnventive faculty, 
or whether it did or did not require the exercise of 
any peculiar mental faculty to make the thing patented: 
If learned judges who have decided cases of patent- 
ability by the test that it did not require invention to 
inmaike the thing patented have -meant. only that the 
thing patented is not an invention, it would have been 
better if they had avoided the use of a phrase which 
assumes that there is a faculty of the human mind cap- 
able of legal appreciation, and in common parlance 
called the facult of invention, and had applied the 
statutory tests of novelty and utility. The legal pro- 
fession, the public and patentees have been led to sup- 
pose that the Courts, instead of applying the statutory 
requisites of novelty and utility to questions of patent- 
ability, have substituted a test which the law does 
not authorize : and encouragement has thus been 
siven to a class of professional experts to in- 
cumber the records of cases with (heir opinions, 
expressed in various ways, that it did not require 
invention to make the thing patented. The present 
case presents a clear opportunity for the highest ap- 
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pelate tribunal to review this whole subject, and to 
lay down the law in a manner that will enable practi- 
tioners and the inferior courts to know what is the true 
test to apply to questions of patentability in cases like 
the present 

Some recent annunciations of this doctrine respecting 
invention In this Court, may be selected for the pur- 
pose of examining it. Li Hollister Vs. Benedict Manf. 
Co., 1138 U.S.,59, Mr. Justice Martruews, delivering 
the opinion of the Court, summed up the result in the 
following language , 

‘It | the thing pate nted| “is but the display of the 
expected skill of the calling, and involves only the ex- 
ercise of the ordinary faculties of reasoning upon the 
matters supplied by Sy cial knowledge, ancl the faculty 
of manipulation which results from its habitual and in- 
telligent practice, and is in no sense the creative work 
of that intuitive faculty which it is the purpose of the 
Constitution ana laws to encourage and rewara, 

This doctrine was quoted anc approved in the sub- 
sequent case of Thompson vs. Boutiler, Ll4 U.S., 1, 
the opinion of the Court being delivered by Mar. Justice 
BLATCHFORD. 

The hypothesis is that there is an “intuitive faeul- 
ty rn of the mind, deseribed as creative, to be COnh- 
trasted with the * ordinary faculties of reasoning ~ upon 
the matter supplied by special knowledge, &e., and that 
it Is the purpose of the Constitution and the patent 
laws to encourage and reward those who possess and 
evince the former and not those who possess and evince 
only the latter assumes that the patent syvsteln Was made 
for the specimt benefit ot it class of persols who possess 
and display what is called “the intiutive faculty of in- 
vention. If one were to ask fora definition of this fae- 
ulty, it is inconceivable in what term it could be given, 
so as to enable one to classify anc distinguish those who 
prossess and display it. It is now respecfully urged 
that the Constitution and the patent laws do not warrant 
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the courts in alopting such a distinction as neces- 
sarily divides mankind into two classes, one of which 
has and the other has not the “ intuitive faculty.” The 
Constitution authorizes Congress to encourage “ Inven- 
tors,” by securing to them for limited times the exelu- 
sive right to their “ Discoveries.” An “inventor” is a 
person who has foun? out something ; and the word, by 
its derivation from the Latin “ ‘vvenive ” “ to find out,” 
and by the sense universally given to it at the time of 
the adoption of the Constitution, comprehends all 
persons who have found out something new in the 
‘* Useful Arts,” without the slightest reference to the 
means which they have used in making the discovery 
and in reducing it to practice. So, too, the word 
“ Discovery" relates only — to the thing = that 
has been discovered, the exclusive right to which 
is to be secured for it limited time. The 
Constitution, having in these broad and general terms 
é xpressed the objects that are to be promoted, leaves 
it entirely to Congress to define the qualities which a 
new discovery in the useful arts shall possess in order 
to he made the subject of ian ‘ xclusive right. 
Accordingly, the Legislation has ‘ilways aimed to make 
two requisites, novelty and utility, the test of the mght 
to a patent. The first law ‘April LOth, 1790), using 
the terms “ invented or discovered,” when referring to 
the person who may apply for a patent, clearly used 
the one 1n the sense of finding out, and the other in 
the Sense of discovering ov ascertaining, without any 
reference to the mode or process in or by which the 
result was reached. The element of nove/ty was ex- 
pressed by the terms “not before known or used ” : 
and the element of wti/ity was introduced by giving to 
the board of officers who were to determine the patent- 
ability in the first instance, some power to judge 
whether the invention or discovery “ was sufficiently 
useful and important to justify the grant of 
a patent.” From that time forward, down to 
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the Act of 1836, these two requisities of novelty and 
utility have been made in the Legislation the sole 
conditions of the grant, and neither “invention ” 
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nor “discovery” has had any qualification annexed to 
it which has had any reference to the exercise of any 
peculiar intellectual faculty, whether “ intuitive ” or 
acquired by practice, familiarity with the subject, or 
otherwise. When the Act of July 4, 1856, came to be 
passed, making the patent system what it has 
been ever since, 1) respect to the subjects 
and the persons to be benefited, it became more 
and more apparent that the legislation was not de- 
signed for the benefit of persous who might be said to 
possess and evince any peculiar faculty whatever. The 
law did not thus arbitrarily distinguish between a man 
who had aecidentally discovered something new and 
useful in the arts and a man who had arrived at some- 
ting new and useful through years of labor, ingenuity, 
thought, experiment, and after many tentative and 
unsuccesstul efforts had produced a result never before 
attained. In the contemplation of the Act of 1836, the 
former is just as much of an inventor, or tindgr-out, as 
the latter, provided the thing that he has found out or 
discovered has the statutory reauisites of novelty and 
utility. Section 6th of this Act cannot be rightly in- 
terpreted if the interpretation is made to include only 
those who possess and have manifested a peculiar 
faculty to which it is to be given the name of the in- 
ventive faculty or invention. The thing itself, with its 
qualities of novelty and utility, is the invention or dis- 
covery, Without reference to the intellectual powers or 
processes by which it has been produced, 

Mr. Clhief-Justice Taney, in the case of O'Reilly vs. 
Morse, 15 Howard, 119, summed up the whole law of 
patentability in language that is perfectly accurate, and 
it is to be noted that he uses the term “ discovery ” in 
its true legal sense, se Whoever,” he Siuiyvs © Lise overs,” 


not whoever savents, or whoever manifests bv what he 
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has produced that he has exercised the faculty of in- 
vention, but “ whoever discovers that a certain useful re- 
sult will be produced im any art, machine or composi- 
tion of matter by the use of certain means, is entitled 
in a patent forit.”. For what? For the new and useful 
result, produced by the described means. The patent 
is not granted to him because he has exercised one 
intellectual faculty or another, but because he has dis- 
covered something new and useful and has shown in 
his specification the means by which that result can be 
practically obtained by others. The Chief Justice con- 
tinues as follows, specifying the conditions which the 
patentee is to comply with, as a proviso qualifying the 
first part of his general observation: “ provided he 
specifies the means he uses ina manner so full and 
exact that anyone skilled in the science to which 
it appertains, by using the means he specifies, without 
any addition or subtraction therefrom, produces pre- 
cisely the result he describes.” He does not say, 
provided he specifies how he arrived at the result or 
the conception, or provided the result shows that in at- 
taining it the applicant exercised this or that faculty 
of the mind. What he is to show is the result itself, 
and the means by which it can be obtained in practice 
by others who are skilled in the art. “* And if this can- 
not be done by the means he describes, the patent is 
void ; and if it can be done, then the patent confers on 
him the exclusive right to use the means he specifies 
to produce the effect or result he describes, and noth- 
ing more. And it makes no difference, in this respect, 
whether the effeet is produced by chemical ageney or 
combination, or by the application of discoveries or 
principles in natural philosophy known or unknown 
before his invention, or by machinery acting 
altogether on mechanical principles. In_ either 
case he must describe the manner and process as above 
mentioned and the end it accomplishes. And any one 
mav lawfully accomplish the same end without infring- 
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ing the patent if he uses means substantially different 
from those deseribed.” 

The correctness of this statement of the doctrine of 
patentability can never be disputed. But it was not 
first enunciated by Chief-Justice Taney. In Evans vs. 
Katon, 7 Wheaton, 556, the law Was stated in the same 
way. The English patent law and our own being sim- 
ilar systems, have always made a machine rightfully the 
subject of a patent when well-known effects are pro- 
duced by mechanism entirely new, or when a new or 
an old effect is produced by mechanism of which the 
principle or niodus Ope randé is new (Boulton Vs. Bull. 
2 H. BL., 463,468 ; Whittemore vs. Cutler, 1 Gallis, 480 ; 

urnett vs. Hall, 1 Mason, 474; Prouty vs. Draper, 
| Story R., 568; Park vs. Little, 5 Wash., 196; Pites 
vs. Whitman, 2 Story, 600; Ames vs. Howard, 1 Sum- 
ner, 482). The true test of patentability has always 
been whether the thing patented is new and whether it 
is useful. It is only in recent times that the method of 
investigation has been reversed by the inquiry whether 
in making the alleged new thing the maker exercised 
an intuitive faculty called the facuity of imvention. 
This kind of test of patentability has often excluded 
from due consideration the statutory requisites of 
novelty and utility In passing upon questions 
of patentability. It excludes cases where the new 
discovery Was suggested by accident, and rele- 
gates the inquiry into an investigation and 
determination of how much ingenuity or how 
much of what is called “ creative power,” has been ex- 
ercised. It is not necessary that there should be evi- 
dence of the expenditure of more or less thought, de- 
sign or ingenuity In making the thing patented, or a 
vreater or less exercise of what is called the fuculty of 
invention. Substantial novelty in the alleged inven- 
tion as compared with what existed before, and some 
degree of utility, are the positive statutory require- 
ments. Adherance to these requirements as the proper 


ground of examination will always enable a Court to dis- 
tinguish between a frivolous invention, a double use, or 
a colorable and unimportant change and a real and 
substantial advance in the arts. We have never had a 
statute which would authorize a Court to insert in its 
text after the terms, “any useful art, machine,” Kc., 
“ not before known or used,” the qualifying and re- 
stricting words, ** Provided, that the supposed invention 
or discovery shows that it was the work of that inten- 
tive faculty which it is the purpose of the Constitution 
and of this Act to encourage and reward.” This inter- 
polation involves the assumption that the Constitution 
meant to encourage only persons having or evincing a 
peculiar intellectual faculty; and yet no system of 
mental philosophy ever has made or can make such a 
classification. All men of sound and sane minds pos- 
sess the same intellectual faculties, and it is for the av- 
erage condition of the human mind and not for a priv- 
ileged class that the Constitution and the patent laws 
were made. In common parlance we speak 
of the poetic faculty ; but even in com- 
hie nh parlance we mean only, when we are 
judging of the composition of one man or another. 
that what he has written is or is not poetry. What is 
called the gift of improvisation is nothing but a trained 
habit of reeling off prose or verse on a given subject in 
an extemporaneous manner. In the patent law, a 
patentable subject is not a thing made or produced by 
a particular faculty of the mind ; it is a thing which has 
certain statutory requisites. 


Patentability of the Combination cov- 
ered by the third claim of the Sargent 
Re-issue. 


Two questions arise : 
Ist. Is this claim void in view of the previous state 
of the art ? 
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2d. Is the claim void as a claim for a principle, inde- 
pendently of any particular means for carrying it out? 

Judge Lowell's decision answered both of these ques- 
tions in the affirmative, and he therefore dismissed the 
complainants’ bill so far as it related to the 3d claim 
of the Sargent re-issue. 

Ist. /s the Jd cluim of the Sargent re-issue void, im 
0.00/71 of A},, previous stat -, | 
It certainly is not, if it is. tested by the statute 


requisites of novelty and utility. 


if bhi, ty’ 


Qn the question of the patentability of the 3d claini, 
we present the structure therein desenbed as a ma- 
chine, oO} a compound mechanical structure, consisting 
of three special elements, for the accomplishment of 
certain results, which, viewed as a whole, are new and 
highly useful. The inquiry must be, first, what are the 
essential Operating parts ot this compound structure ? 
Secondly, whiat sLle the re suits or practical consequences 
of the existence and use of this structure? Itis aqreat 
mistake to begin such an investigation with the inquiry 
Whether it required invention to make the thing 
patented, or to concduet itto ah answer ves or no to 
that inquiry. The true inquiry is, not whether it re- 
quired invention to make a thing, but whether the 
thing, when made, ‘S itl} invention: anil this is i CoOnl- 


clusion if which it Is necessary to arrive step by step 
by ii ratronal. sensible anil logical course of reason- 
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Thi question Whether a thing patented is an inven- 
tion, is a compound inquiry. We must ascertain first, 
whether the mechanism is new, viewed, as a whole; 
second, whether its Consequences, views aS i sul, are 
new and useful. Pursuing the investigation in this way, 
we ask the Court to follow us in an analysis of the 3d 
claim of this patent, and ina statement of the essential 
operating parts of the compound structure which it cov- 
ers. And when we speak of operating parts, we mean 
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all those which operate at any time, or at any time per- 
form any function toacommonend. We include every 
part that at any time renders any service, although it 
may at some time not be in motion. There are parts of 
this structure to which may be applied Milton’s saying, 
“They also serve, who stand and wait.” Here is a 
structure with three operating parts. But before we 
take them up and combine them, we have to look atthe 
object on which they are to be placed, and on which 
the entire structure is to confer a new capability. This 
is the one door of a vault or safe. Looking at what is 
said of this object in the specification, we learn that for 
the uses of this mechanical structure which we propose 
to place upon it, the door must have a special charac- 
teristic, or be in a certain condition. [t must be per- 
forated in two places only - one, where the spindle or 
shaft that controls the bolt-work of the door passes in ; 
the other, the place where the spindle of a combination 
lock, or the key of a common lock passes in. All the 
remaining space of the door must remain unperforated, 
for the reason, when you look a little further at the 
structure that is to be placed on the door—that the 


position of the time lock must be entirely concealed 
from any one who is on the outside of the door and 
who is ignorant of it when he attempts to get im. Of 
cCOUrTSse this <loor. the uses of which we propose to im - 
prove, is an old structure. It has existed on every safe 
or vault that has had on it a combination lock, or a 
common key lock. But it is this door, the usefulness 
of which we propose to imerease, by putting upon it a 
new mechanical structure, to serve as a new and useful 
fastening mechanism. 

Having got the door fixed in our minds we have, as 
the first element of our proposed new combination, the 
multiple bolt-work. This patented structure of James 
Sargent’s invention has, for one of its elements, the 
bolt-work of a single door. This peculiar instrument, 
the bolt-work of a safe or vault door, has existed for a 
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long time and in various forms. But the previous ex- 
istence of this element of the combination does not de- 
termine the patentability of any supposed new com- 
pound structure in which it is used. That depends 
upon the new relations into which it is brought with 
other things. Then we come to the second operating 
part of the combination, which is a combination lock or 
a key lock, operated from the outside by a spindle or a 
key, and provided with a lock bolt or obstructing de- 
vice so as to dog or obstruct the bolt-work of the door, 
and to release the bolt-work from that obstruction. 
This kind of lock has existed before. But that does 
not determine the patentability of any new compound 
structure into which it is made to enter; for that pa- 
tentability depends upon the new relations into which 
the combination lock or the kev lock enters with other 
elements. As the third element of the combination we 
have a time lock. This is to have characteristics of its 
own, Which are well deseribed in the specification, and 
on these we must dwell for a moment. 

Ist. The time lock must be controllable only from the 
interior of the door; that is to say, it can only be set 
by a person standing on the inside of the door, instead 
of standing face to face with the front of the door. 
2nd. The time lock must be so placed on the interior 
face of the door. that its position will be entirely con- 
cealed from un person Oni the outside when the iloor 
is close dl, That position, the condition being COnl- 
plied with, is of course at the option of the builder. 
The Lime lock must be provided with ih lock bolt or ob- 
structing device of its own, which is not to be thrust 
into the jamb of the door, but which will dog the bolt- 
work of the door independently of the dogging by the 
lock bolt of the combination lock (>) the key lock and 
this lock bolt of the time lock must, by the operation 
of the time movement, be automatically released from its 
dogging position at a fixed and predetermined time. Now 


time locks having some of these special characteristics, 
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but used without a combination or key lock, as the follow- 
member in a combination on the same door, have exist- 
ed before this patent, in considerable varieties. But this 
does not determine the patentability of a new compound 
struture in which the bolt-work of a safe door is dogged 
independently by both a time lock and a combination 
or key lock, and in which the dogging action of each 1s 
released or discontinued by separate means, the one 
mechanically and the other automatically. Nor does the 
patentability of such a structure depend upon the 
special devices which are used 1D or connected with 
the time lock, either to dog the bolt-work of the door, 
or to release the dogging obstruction independently 
and automatically, because such devices are In common 
use, and lie within the range of choice of the builder, 
and may be vanied at pleasure, so long as the time lock 
is made to operate by obstructing the bolt-work of the 
door independently, and by releasing that obstruction 
independently and automatically, 
Now, then, Wwe have obtained the compound struc- 
tured covered by the 5d claim; we have built it, and 
We have mace it to be used on the door of a safe or 
vault which is adapted for its purposes, namely, a door 
that is perforated only in two places. We have in this 
structure. Ist, one system of multiple bolt-work for 
securing the door, operated from without; 2d, a com- 
bination lock, ora key lock, operated from the outside 
of the door, and connected with the bolt-work by some 
dogging device or obstruction, ana re leasing that ob- 
struction by a mechanical force applied from the out- 
sicle ot the door bry ik spindle or a key, at the will of 
the person holding the combination eypher or the key ; 
3d. a time lock controllable only from the interior of 
the door, independently connected with the bolt-work 
of the door by a dogging or obstructing device of its 
own, and releasing its obstruction by an automatic op- 
eration at a fixed period of time; the position of 
the time lock on the door being indicated by nothing 
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on the outside, and the lock itself being controllable by 
no one after it is locked. The patentability of this 
structure, ornew compound mechanism for protecting 
the contents of a safe or vault, that is, for giving a new 
capability to the door, depends not upon the novel- 
ty of the respective operating parts, viewed separately, 
but upon thi novelty of the compound structure itself, 
viewed as a whole,or viewed as anew combination. The 
patentability of all compound mechanical structures by 
which there is a grand result or a series of results pro- 
duced by different operating parts, Is. to be tested first 
by the inquiry, whether the different operating parts 
have been brought together before in one structure. 
You may call such a structure a combination, in the 
technical and legal sense of the Patent Law ; or you 
may callit a machine ; or you may call it a combination, 
in the popularsense. We all know what we are speak- 
Ing of when we speak of a compound mechanical! struc- 
ture that is made up of two or more elementary parts, 
operating toa certain end. 

The evidence in) this Case shows beyond all revusonl 
able doubt, that this structure Was new at the date of 
the original patents. It never existed before Sargent 
made it. This is a fact with which we start. It is all 
strained argumentation fine spul, metaphysical hair- 
splitting which undertakes to contend that this struec- 
ture is anticipated by anything proved in this case. 
The structure itself the actual combination of the 
bolt-work of a safe door with a combination lock or a 
key-lock and a time lock, operating, as we have des- 
eribed, oh one and the sale door, never existed before 
Sargent made it, and it is idle to pretend that any- 
thing shown here anticipates it. But then mere novelty, 
however clear, does not alone aba of itself establish 
patentability. It is the first step, however, in proving 
patentability, and that step we can take in this case 
on the firmest ground. Weshall tarry upon that ground 
for a moment. 
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Whatever may be said about the analogies or resem- 
blances drawn from the previous use of two time locks 
on the same door, or of two combination locks on the 
same door,or of a combination lock on one door and a time 
lock on another door; none of these previous systems 
can have any bearing upon any question here, excepting 
the question of patentability. As anticipations or prior 
inventions of Sargent’s triple combination, they are no- 
where. The difference between those previous struct- 
ure’s and Sargent’s, is palpable and plain. | 

We advance, therefore, to the next step in the inves- 
tigation, with a tirm hold upon the fact of novelty of the 
structure clearly established. The novelty of this mech- 
anism, as a piece of mechanism, is beyond dispute. 
And On the question of novelty, it 1s entirely imma- 
terial how Sargent arrived at it; whether it cost him 
more or less of the exercise of that undefined and a 
prior’ indetinable faculty called “ invention,” or whether 
he stumbled upon it by it lucky accident, or jumped at 
it by a lucky guess. Nor does it matter whether one 
expert would call it an invention and another would 
not. The thing itself is absolutely new. Whether, in 
addition to its being new, it Was a p itentable invention. 
is a question of law, which is to be determined by the 
utility of the results which flow from its use. The de- 
foendants have adopted it, relying pow their belief or 
upon the belief of their advisers, that it will be pro- 
nounced by the Court not to have been an invention. 
They have thus borne high testimony to its utility, and 
the law presumes that they were indebted for it to 
Sargent, because he first made it, andl because he holds 
a patent for it. 

The next branch of the inquiry is, what are the con- 
sequences of this new structure when it is placed on 
the door of a safe for which it was designed? If those 
consequences, viewed as a whole, as a sum, or as a 
series of results, are useful ; there is a patentable in- 


vention, and all controversy is at an end. The conse- 
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quences lust be new in relation to the fact that they 
haue not been produced before. ils the combined or 
consecutive results of one compound mechanism, and 
they must be useful in the fact that it is a useful thing 
to have those consequences How from the use of one 
mechanism ; or in other words, the utility is a utility 
which results from the employment in one mechanism 
of the different operating parts, each performing its 
own function, as distinguished from other previous 
mechanisms which have not produced this union or se- 
quence of results from one compound structure. A 
careful examination of this struetare will show that 
some of the results or sequences ure entirely hew and 
unprecedented, that they never could have been pro- 
duced before yy anything that has preceded Sargent. 
These re sults are eminently useful, because they afford 
a protection which is peeuliar to this structure and af- 
ford to a door a capability of use that is entirely pe- 
culiar to this structure. Now, what are these conse- 
quences ¢ 

ins’... Both the time lock and the combination lock 
being independently connected with the bolt-work. 
either of them ean be locked or unlocked without af- 
fecting the other. 


SECOND. The same door may be locked or unlocked 
by the combination lock during the day, and the time 
lock will remain operative. At night both locks ean 
be applied to lock the same door, thus affording during 


the night a double security. 


Tino. The combination lock may be unlocked or 
foreed. vel the time lock, when set, cannot he unlocked 
until the arrival of a fixed time, and cannot be forced 
by any violence sliort of a destruetion of its whole dog- 


ging mechanism. 


FourtH. The time lock itself can alone relieve the 
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obstruction which it presents to the retraction of the 
bolt-work from the jamb of the door. — In this relieving 
it operates like a sentient being, with a will of its own, 
and, although it is a well-known condition of the time 
lock so to operate whether it is separately placed 
on a door or is placed on the same door with the combina- 
tion lock, yet it is a new and useful consequence of 
placing it on the same door that the structure dis- 
penhses with the hecessits of having two doors one 
within the other—and at the same time renders the one 


door available to its owner tor a double purpose. 


LP iPrH. The position of the time-lock being unknown 
to a burglar, it cannot be discovered by him without 
boring the door in so many places that davlight must 
probably arrive before he can begin to operate upon 
it. When he has discovered it, if he does discover it. 
he must entirely destroy its dogging obstruction, in 
order to remove its dovemng action. Now. while this is 
true of a time-lock, if the time-lock is on a separate 
door, the other advantages of having both locks on the 
same door would be lost if they are on separate doors. 
Those rlvantages are both cheapne Ss of construction 
and capability of using the same door for different pur- 
poses at different hours of the day, and for one purpose 
at night. 


Sixty. The time-lock being independently connected 
with the same bolt-work, is out of the reach of any 
force that a burglar might try to transmit to it through 
a hole made through the combination lock, and out of 
the reach of any foree which he might apply to the 
boltwork. We must ask your honors not to allow the 
eye to produce a wrong impression on the brain. Neces- 
sarily, within the restricted space of a model, these 
locks occupy a very great .amount of space compared 
with the extent of the large door of a bank vault, or a 
very large portable safe. There is a considerable space 
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open to the choice of the builder as to where he will 
place his time-lock, but ina model, in order to illus- 
trate all the features of the locks, and to exhibit them 
in their proper relations to each other, and with the 
boltwork, they are much larger in proportion to the 


door than in actual practice. 


Sevenru. The time-lock is out ef reach of any force 
that might be exerted by gunpowder to blow the com- 
bination lock off the door, and 1f the burglar had found 
the time-lock he could destroy it only by it second, and 

| probably greater explosion. If there are two doors, one 
- with a combination lock and the other with a time-lock, 
the burglar must first force the combination lock and 
then wait until he can either blow open the time-lock 
with powder or punch it off, after solving the very 
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difficult problem of finding its place. If there is one 
door and separate boltwork for each of the two locks, 


the construction is more complicated. Whereas, if 
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both locks independently dog the same boltwork, not 
only is the construction more simple and useful, but 
the security is enhanced by the fact that the burglar, 
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in working by explosives, has to work on the same door 
outside of the vault where the successive explosions 
would be likely to alarm the neighborhood. Whereas, 
if he worked on the inner door after he had cut open 
the outer one; he could shut ip) the second explosion 
between the two doors. This is a very important con- 
sideration In constructing the entrance to a bank vault 
or large portable safe. , 
Now, we have stated seven consequences of this struet- 
| ure which flow from it, and which are in our ordinary 
| language of the patent law vesu/fs; and which are not 
consequences: of any previous structure, because there 
never has been one in existence betore this that would 
| produce those results. Now, what isthe object of this ? 
The comparative advantages of two different mechanical 
systems afford no correct test of patentability. You 
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cannot determine a question of patentability by striking 
a balance of advantages between one thing and another. 
It is enough if one mechanical system, or one mechani- 
cal structure has a utility of its own, which the other has 
not. ‘These other methods mag have utilities that are 
appropriate to themselves—uses that render them valu- 
able in themselves, and some persons may prefer one 
and some may prefer the other. If the patented sys- 
tem has results of its own, a utility of its own, which 
is exclusive and outside of the utility of the others, the 
opinion of experts, or purchasers, or users, or builders, 
that some other system is better than the patented sys- 
tem determines nothing but their individual prefer- 
ence. Now, having enumerated these seven advantages, 
or seven resulting consequences which flow from the 
Sargent system, and, although in order to illustrate 
them we have made some reference to the other sys- 
tems, we beg leave to be most distinctly understood that 
we do not rest the patentability upon such a compari- 
sop, or upon a balance of advantages. <A balance of 
advantages is a commercial question, and not a question 
in the patent law; and all that we have said of the 
advantages of the Sargent system’ of one door, one 
bolt-work, combination lock, and a time book, each 
independently dogging by its own obstruction that 
bolt-work. goes only to establish the proposition that 
the Sargent system has a utility of itsown. Itisa 
mere matter of opinion whether that utility is, on the 
whole, greater or less than the utility of other systems? 
The question is, is it a different utility from the utility 
of other systems? A great deal, therefore, of the tes- 
timony of the experts for the defendant which has 
been taken in this case, comparing this system with 
others, is entirely aside from the question, unless you 
direct it to the proper answer to the question of 
whether after all this patented system has a utility 
which does not belong to those, although those may 
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have a utility of their own which will render them, in 
the opinion of some people, better than the Sargent ? 


2d. Is his 3d claim invalid for the reason as held by 
Judge LoweLL, that the patentee claims to have dis- 
covered a vreat principle Or process which he may 
patent independently of any particular means for carry- 
Ine it out, whether they he old or new, discovered be- 
fore the date of the patent or at any time during its 
continuance? “In my opinion, SiVS Judge LOWELL, 
‘such a claim ina mechanical patent is void on = Its 
face as a patent for a principle, of which this claim 
seems to be an excellent illustration, independently of 
the state of the art.” 

How Cah a claim he void on its face ? How Cah a 
claim be for an abstract principle, independently of the 
state of the art, and without ‘Ltn reference to the de- 
seribed devices and the combination by which the 
patentee carries it out in its specification, and which he 
teaches persons skilled im the art to put in practice ? 
Kven if we read the 5d claim as it appears “on its face” 
alone, it isaclum for a prinesple in no other sense 
than this, that it embodies the sodus operandi of a 
certain mechanical combination. In order to determine 
Whether if is a claim for a principle in any other sense, 
we must look at the specification. It is a violation of 
all rules of construction of patents of to look at the 
specification ana ve) how the patentee has carried out 
the mode of operation which he states in ik condensed 
form in his claim; how and by what devices and arrange- 
ments he directs the skilled in the art. when they wish 
to use his patent combination, and Warns the publie 
of what will bean infringement. Judge Sarpman did not 
make the mistake of discarding the specification as 
Judge Low ELL did. He construed the third claim by 
both the specification and the state of the art, and he 
pointed out the several elements of the combination by 
which, to borrow the language of Chief-Justice Taney, 


25 
“the patentee specifies the means he uses in a manner 
so fall and exact that any one skilled in the science to 
which it appertains, by using the means he specifies 
without any addition or subtraction from them, produces 
precisely the result he describes.” If it could with 
truth be said that the patentee has not complied with 
the conditions laid down by Chief-Justice TANEY there 
might be reason for holding his third claim to be void. 
This was the difficulty in the case of O' Reiley vs. Morse, 
in Which Morse had made a sweeping and compre- 
hensive claim, which was a claim for an abstraction, 
because he claimed the use of the motive power of elec- 
tricity for printing or marking intelligible characters or 
sounds ata distance WW ithout hia ne invented or described 
an other mechanical means of using the electric im- 
pulse than the ove means which he had invented and 
deseribed. The law Oli this subject Is believed to he 
correctly stated in Curtis on Patents, $155: ‘ Where 
the summary (claim) of a patent appears to have sepa- 
rated the principle of employing a natural agent for a 
new purpose from all means of giving it that employ- 
ment it becomes an abstraction, and is not within the 
scope of the patent law either in England or in this 
country. But when to a claim of discovery of this kind 
there is added a practical mode of effecting what is 
proposed the question wears a different aspect.” Morse 
was held to be entitled to claim the mechanical means 
which he employed and described, but not to be entitled 
to cover means which he had not invented or described. 
All that Sargent asks is to be allowed to claim and hold 
the means which he has specified, and to have the same 
test applied to his claim that was given by Chief-Justice 
Taney as the true standard of determination. Tried 
by this test, the third claim is valid, and is infringed 
because the means used by the defendant the Berkshire 
Bank are witbin the claim. 

We will now advert to the grand attack that has 
always been made upon Sargent’s 3d claim. It 
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has been put in argument in the following form: “ It 
was so easy to take a time time lock off of one door, 
and a combination or key lock off from another door, when 
each had in its own way dogged separate bolt works. 
and place them both on the same door and make 
each dog in its own way the same system of multiple 
bolt work, that it required no incve ntion. Sargent had 
only to go into a shop and: buy a combination lock, and 
into another shop and buy a time lock, put them on one 
door and make each independently dog the bolt work 
on that door in its own way—the thing was done.” 
Here then, if the ease or the difficulty in doing what 
has been done IS to be take nb ais the test of patentability, 
it it hnecesaary to look at the condition of things at the 
time when Sargent produced his new system. It was 
produced in the midst ofa peculiar state of things in the 
art and process of securing the doors of bank vaults 
against the depredations of masked burglars, who 
having in disguise and in the night secured the bodily 
presence of the bank officer holding the cypher of the 
combination lock, or the key of the Common lock, and 
brought him to the bank, compelled him with threats 
of death to give up the combination cypher, or the key. 
Time locks were known, but they were not much used 
by bankers, who relied chiefly on combination locks ; 
and when a time lock was used it was used on one 
door and a combination lock was used on another door. 

In 1868 there was one masked burglary in Maine ; 
in 1872 another in Massachusetts; in 1872 another in 
New York; in 1874 one in Pennsylvania, and one in— 
Miltord, New Hampshire ; one in Ohio in 1873; one 
in Northampton, Mass., and one in Ohio in 1876; with 
a booty in the aggregate of 31,104,000 ; and during that 
period time locks existed. Counsel have said: ‘* Most 
excellent time locks existed that might have been taken 
right up and put in this combination.” Now, just in 
the midst of that series of eight masked burglaries Sar- 
geant produced his system. The same stimulus was on 
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other people as on him; the same materials were be- 
fore other people as before him ; why didn’t they do it ? 
We cannot tell why they did not do it; we cannot tell 
why he did it. What we know is, that he did it and 
they did not. No one ever offered this same me- 
chanical structure to bankers before Sargent offered it 
to them, and then it went into extensive use, giving a 
new security to the lives of bank officers. 

Much expert testimony was taken, both in the Con- 
necticut and the Massachusetts case, in the defense, to 
the effect that the security of a vault or safe is diminished 
by having the time-lock and the non-time-lock on the 
sume door. The contrary is the fact; for after a bur- 
vlar has punctured the combination lock off from its 
position, and has made a hole by driving out the spin- 
le, the exposure of the time lock is so remote that it is 
practically inviolable. The speculative opinions of the 
experts are disproved by what occurred at Great Bar- 
rington in 1875, and at Northhampton in 1876. 

The cashier of the bank in Great Barrington, which 
was robbed in the night of May 29, 1875, testified in 
the Connecticut case as follows : 

“(). Was any attempt ever made to rob the bank ; if 
so, when ? 

A. An attempt was made to rob the bank on the 
night of the 29th of May, 1875. 

(). What fastenings were there on the door of the 
vault of the bank ? ' 

A. It was a combinaton lock anda Sargent & Green- 
leaf time lock. There were four bolts, which were 
thrown by a knob or handle. Both locks dogged the 
same bolts, so that they could not be retracted until 
both locks were unlocked. |This, therefore, was the 
very combination covered by the 3d claim of Sargent’s 
patent. | 

(). Please state the occurrences of the night of the 
27th of May of which you are cognizant ? 

A. | was taken from my residence by the burglars to 
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the bank, who wanted me to open the door of the vault. 
This [ told them [I could not do. I was ordered to un- 
lock the combination lock. This I did, and told them 
that I could not open the door on account of the time 
lock. The burelar tried to throw back the bolt after 
the combination lock had been unlocked. He found he 
could not do it. He put his ear to the door anc heara 
the ticking of the time lock. He was convinced that | 
could not open the door, and let me out of the bank.” 

Now, this man had that cashier in his power ; the key 
of the combination lock is given up to the. burglar ; 
but he could have knocked out that spindle of the com- 
bination lock ina short time, and made the opening 
which Mr. Brevoort, the expert, suggests as one of his 
hy pothes« s, and he could bave done that without taking 
the cashier tothe bank. But he has got the cashier there, 
and croft the key, and hits opened the combination lock, 
and then listens—--and he hears the measured beat of 
time that tells him that that. sentine! will stand there 
until ten oolock the next morning, and he Says to him- 
self, “ Before I can smash that time lock or do wny- 
thing with it, the faraily of this cashier will have fol- 
lowed his footsteps to the bank, or alarmed the neigh- 
borhood, or daylight will arrive.” 

Take the Northampton robbery, in January, 1876. 
The entrance on that occasion was effected by ad bulii- 
ber of burglars through the vault door; that door had 
it double-dial disk combination lock on it, and four kevs 
to the spindle, so as to lock the spindle itself ibs well is 
to lock the combination lock that IS, to turn the dow 
bolt of the lock into position to dog the bolt-work of 
the door. On page 194 of the plaintiffs proofs we have 
an account of this from the cashier of the bank. 

“Q. Was the bank ever robbed, and if so, when ? 

A. Yes; January 26th, L876. 

(). At that date what securities’in the way of vaults, 
safes and locks were 1D use at the bank f 


A. Vault was eranite. ‘Two inside safes secured, one 
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by a Miller lock, which was not entered, and the other 
safe was Herring’s burglar-proof safe, secured on the 
inside chest by a single dial Dexter lock (combination), 
and on the outside door of the safe was a double dial 
Dexter combination lock. lan/t door was secured by 
a double dial Dexter combination lock. 

(). Were these locks all set on the same combination ? 

A. They were not. 

(). Could any one man in the bank open the double 
dial Dexter combination lock in the vault door ? 

A. No. 

(). Why not ? 

A. Because there was an attachment to the spindle 
of the lock, which required the use of four keys to dis- 
connect it, and after the disconnection, required the 
use of the same four keys to connect it, so that the lock 
could be opened. 

(). How did the burglar effect an entrance to the 
vault and safe ? 

A. By foreing from me the key combination of the 
lock on the door. | 

(). How did they overcome the difficulty relating to 
the four keys of which you spoke in answer to the Sth 
interrogatory ? 

A. By having in their possession «duplicates of the 
key "a 

Now this shows that if that door had had a time lock 
on it, along with the combination lock, that burglar. or 
those burglars, would have been in the same predica- 
ment that their brother thief was at Great Barrington ; 
that is to Say, at Great Barrington the man found that 
there Was a time lock On the other side of the door, 
whose ticking he could hear. ‘“ Well,” he says, “ I can- 
not encounter that fellow,” and goes away. The bur- 
glars at Northampton, if there had been a time lock 
there, would have been in the same predicament ; and 
that shows that Mr. Brevoort’s opinion that the secur- 
ity is ciminished by adopting the Sargent system, is 
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erroneous. He also holds the opinion that the double 
door arranvement is the best. is Mr. Newbury, another 
expert, does. Now, this witness also is selected to an- 
swer the same question—whether it required invention 
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to make the Sargent combination f He answers, oh, 
no, none at all; and he not only imnSWers the ques- 
tion, but he argues it out on one side, with all the ele- 
ments that belong to a question of law. This is the 
reductio ad ahsurduin of expert testimony. 

Now, we will advert to another argument, that this is 
ih nerve duplication. You have a combination lock Ol 
a door, dogging a bolt-work. Does it require invention 
to put on another combination lock ? No, it is mere 
duplication. You have a time lock, dogging the bolt- 
work, and you put on another; what is that? That is 
mere duplication. ‘These are Cases of what Wwe under- 
stand is meant by duplication or aggregation, the test of 
which is, when you put it inh at mathematical formula, 
that one plus one are equal to two. But now if vou 
have a time lock and a combination lock; one Is on an 
outside door, and the other Oh an inside door. Put the 
time lock on the outer door, and dispense altogether 
with the inner one; pay no attention to that. Is that 
i Case of mere duplication ? Vhat depends pon the 
consequences ; upon what happens. If the time lock 
does nothing more than dog the bolt-work, while the bolt 
work is also douyged by the combination lock, then pos- 
sibly there are ho new COLSeqQUuences differing from the 
action of two combination locks ; there is just a dupli- 
cation, one plus one equals two. But if, as is true, you 
have the time lock and the combination lock on the 
same coor, it gives the door a capacity for different uses 
at different times, and the combination lock may be 
used to dog when the time lock is neutralized ; and the 
time-lock, during the period for which it is used con- 
tinues to dog after the combination lock is neutralized . 
then these differing functions and modes of operation 
of the two locks are united in one compound structure, 


ene © 


comme 


jl 


to produce consequences which no other previous 
structure did produce; and it is not a mere case of 
duplication. You must change your formula; you 
must make one stand for the combination-lock and two 
for the time-lock, on account of its superior capacities 
and uses, and then your formula is, one plus two are 
equal to three, which is a very different thing. 

Now. as a matter of law, the invention must be 
determined by the peculiar utility of the structure, and 
not by speculative Inquiries into the operations of the 
mind of the supposed inventor. 

What you are to ascertain is, not whether the facts 
will authorize vou to say that the so-called “ inventive 
faculty” was or was not exercised, but whether the 
facts exclude the conclusion that the thing newly made 
isan invention. ‘This ts the real meaning of all those 
cases of double use, of which we were furnished with a 
long list. In each of those cases, the facts exeluded 
the conclusion that the thing patented was an invention. 
As, for example, to take a ferrule off a fishing red and 
put it on a whip-handle, where it does only what it did 
on the fishing-rod, is a mere double use. | 

The more the present case 1s considered, the more 
apparent it will become that you are to look at the 
new results and consequences. No one can ever show 
affirmatively and directly that that he exercised the 
talent which is unphilosophically called “the inventive 
faculty.” The duty of adjudication requires a Court to 
discriminate between new and useful results and merely 
analogous and old uses. 

We have already answered the argument that the 
two locks do not act upon each other; but we revert to 
it for the purpose of saying that when you have ascer- 
tained this, you must go further; vou must inquire, 
not whether there is a combination of the two elements, 
a and 4, supposing « stands for the combination-lock, 
and / for the time-lock, not whether there is a special 
combination of two elements acting upon each other, 
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or any joint action of the two regardless of the third, 
but whether each of those is combined with the third, 
on which they act jointly and severally. Let « stand 
for the non-time-lock, 4 for the time-lock, and ¢ for the 
bolt-work of the door: « acts upon the bolt-work in 
its own Way, 4 in its own WAY, and both at the same 


time. Now, is not that a triple combination ? 


Does 
the fact that 7 and /, do not act pon each other make 
two combinations, in one of which the elements are « 
and ¢, and in the other the elements are 6 and c, and 
does it make nothing more? Let us see. In order to 
make a patentable combination of three elements, it is 
clearly hot Hecessars that two should act pon each 
other, provided that each of them so acts upon or with 
the third, i its OWl Wav, as to produce a structure or 
compound mechanism of a peculiar utility or capacity 
of its own. If it owes that utility to the fact that the 
two elements lo not act Upon each other, and do not 
interfere with each other in any way, and to the fur- 
ther fact that each of them does act in its own way 
upou the third, and that is a: different way, to what can 
you aseribe tho peculiar utility ot the structure but to 
it combination of three elements, Si arranged that al] 
may act together, « snd 4 both acting upon ¢ at one 
time, and at another time @ is neutralized and 4+ acts 
upon ¢, and still at another time 4 is neutralized and « 
acts on ec, and all the time it is one and the same ma- 
chine. Ifthat is not patentable as a combination of three 
elements, provided it is hew, we do not know how to 
find one. The separate structure in which « aets upon 
e, and another in which 4 acts upon ec, may 
be aus old its the world. A separate struct- 
ure in which both « and 4 act upon e jointly, and 
at another time « or 4 acts separately, and @ is neutral- 
ized by mechanical means, and 4 is neutralized by its 
automatic action, if new, because it never existed  be- 
fore, is patentable, if it has a peculiar character and use 
which no other previous structure ever had; and if it is 
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patentable in any degree, or in any sense, you cannot 
reach the security of a patent for the entire invention 
without claiming it as a combination of three elements 
or operating parts. If you claim it as a combination of 
a with c, that is old; if of b with c, that is old; if vou 
claim it as a triple combination, producing conse- 
quences which those other combinations in_ their sep- 
arate existence never did produce, it is new and patent- 
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Action of the Patent Office. 


And here is the great significance of the action of 
the Patent Office in this case. The authorities looked 
over the whole field. We lay aside, now, all consid- 
eration of who put these proceedings into the case. 
We believe they were put in because a charge of con- 
splracy was made against the plaintiffs. The authori- 
ties of the office looked over the whole tield > they Ccol- 
sidered the pecular utility of the structure in all its 
aspects ; they did that because it was their duty; they 
recognized the fact of that utility in its manifold as- 
pects; they saw that the structure never éxisted be- 
fore; they saw that the analogies drawn from other 
things did not prevent that structure from being new ; 
and being both new and useful, they considered how 
they could secure it to the man who made it, and they 
reached this conclusion : That they could secure it only 
by granting this claim, that 1s, in its entirety, to secure 
the whole of it. They were not deterred by the sug- 
vestion that a and 4 do not act upon each other. The 
true inquiry is, they said, do « and / both act upon e, 
jointly, at one time, and can either of them be neutral- 
ized at another time, leaving the other to act, and act- 
ing upon the same boltwork and on the same door ? 

Sut now it is said that the oftice must have consid- 
ered the “ device whereby,” as .tacitly included in the 
third claim; because the triple combination, as Sar- 
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gent made it, is a mere abstraction, and not an oper- 
ative structure without it. Now, that depends upon 
several inquiries. 

First, was the triple combination, a patentable com- 
bination, per se, without the device “ whereby , 

Secondly, did the applicant ask the office to patent 
it fit i’ Se P 

Thirdly, did he contorm to the statute so as to entitle 
him to patent it per xe 4 

And, fourth, were there any reasons known to the 
office, apparent On the history of the art, which made it 
necessary and proper to allow him to patent 1t per se ? 

If all four of these questions must be answered in 
the affirmative, the third claim was rightly granted, and 
it covers cases ID which the “ device whereby  /<—? used, 
and those where it is not used. As to the first ques- 
tion, we have already shown that the triple combina- 
tion was patentable per xe. We have only to add that 
it was no more an abstraction than the case of the 
English self-adjusting chair, to which we shall allude 
presently, was an abstraction. It might just as well 
have been argued in that case that the contrivance or 
combination in that chair would not work until some- 
body sat down on it, as to argue in this case that the 
combination will hot work unless the - device whereby se 
is present in the claim of the triple combination. 

24. Did the applicant ask the ofhee to patent it pes 
I We are speaking now of the reissue. This must 
be answered in the affirmative. It was the gist of the 
Invention; if was regarded in its entire aspect as the 
merit of the invention ; the claim was coextensive with 
the original invention. It was the duty of the office to 
take care of this whether there was any contestant be- 
fore it or not, at the time when it passed on that third 
claim. It was the sworn duty of the oftice to take care 
that there was no claim allowed to pass that was more 
than coextensive with the original invention; and we 
maintain, as matter of law, that you cannot predicate 
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inadvertence on the part of our patent office, under our 
statutes. You may show corruption, you may show 
fraud, you may show mistake of a fact, but you cannot 
show what is commonly understood in the law as a 
grant made through inadvertence; for there stands 
right in your way a presumption of law that the office 
does its duty. Mr. Chief-Justice TANNEY, in the case 
of O'Reilly and Morse, says of a reissue: “It was re- 
issued by the proper, lawful authority, and it was the 
duty of the Commissioner to see that it dil not cover 
more than the original invention.” * Familiar 
law, and it was not made that men might be subject to 
that utterance which Judge Grier made from the bench, 
In an unjucdicial frame of mind, when he fulminated his 
denunciation of persons who he supposed to be always 
on the wateh for stretching claims beyond original in- 
ventions. The statute was made for protection, and is 
entitled to, and must have, a just and fair administra- 
tion. 

Sd. Did the applicant conform to the statute, so as 
to entitle him to patent this triple combination per se? 
This reissue was granted under the Act of 1870, which, 
in case of any machine, required the applicant to “ ex- 
plain the principle, and the best mode in which he has 
contemplated applying that principle so as to distin- 
suish it from other inventions; and he shall point out 
and cistinetly clam the part improvement er combina- 
tion Which he claims as his invention or discovery.” 

This is applicable to every claim in a speci- 
fication for a distinct and substantive invention, or dis- 
covery ; and the question on this third claim is, did the 
applicant conform to the statute ? In order to see that 
we must look at the specification. 

We find in the specification a full deseription of the 
device which is to be employed in or connected with 
the time lock to retam the lockbolt in an unlocked 
position for shutting the door, and to enable it to be 
locked automatically by the time-lock. Having thus 
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enabled persous skilled in the art to understand the 
oftice of this device, the patentee sets forth by way of 
distinguishing his whole invention, the advantage of 
combining an independent time-lock and a combination 
or key lock with the boltwork of a safe or vault door. 
He then makes his first, second and third claims, the 
second being immaterial here. | 

‘ist. The combination, with the boltwork of a 
safe or vault door, of a time-lock and a combination or 
key lock, both applied independently on a safe, vault, 
or other door, so as to rest against or connect with the 
boltwork on said door. and provided with ‘f devices 
whereby the boltwork may be retained in the unlocked 
position for shutting the door, and be automatically 
locked by the time-lock and mechanically by the 
combination or key lock when the boltwork Is cast ; 
the whole so arranged that the boltwork cannot be 
withdrawn when locked till both locks have been un- 
locked.” 

“ 3d. The combination, with the boltwork of a safe 
or vault door, of a combination or key lock controllable 
mechanically from the exterior of said door, with a time- 
lock having a lock bolt or obstruction for locking and 
unlocking controllable from the interior of the door, 
both of said locks being arranged so as to rest against 
or connect Gomaget with the boltwork, the time-lock 
being automatically unlocked by the operation of the 
time movement, both of sic loeks being independent 
of each other and arranged to control the locking and 
unlocking of the boltwork, so that said safe or vault 
door cannot be opened when locked until both of said 
locks have been unlocked or have released their dog- 
ging action to enable the door to be opened, substan- 
tially as deseribed.” 

In this first claim he provides for cases where the de- 
vice “ whereby ” must be used, as he has already set 
forth. In the third he provides for cases where the de- 


vice whereby ss is not needed, His specification SAVS, 
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therefore, most distinctly to any one conversant with 
the art “‘ when, in carrying out my invention, you use a 
time-lock which is an instant locker, you must have a 
device ‘whereby ;° and this | show you by my first 
claim; but | want you to understand, and you do un- 
derstand, because vou know all about this subject, and 
are qualified to carry out my invention—you do under- 
stand that when you use a time-lock which is a_ subse- 
quent locker, you do not need any device ‘ whereby, 
and you will therefore take notice that 1 have left out 
the device ‘whereby ’ from my third claim.” He has 
therefore pointed out the severe! modes in which he 
contemplates the application of the principle or char- 
acter which distinguishes his invention ; and all this is 
perfectly plain to any one skilled in the art, and it is 
what the patentee had the right to assume that all such 
persons know. 

“4th. Was it known to the Patent Office from the 
history of the art, that for good reasons it was proper 
to grant a patent for this combination per se without 
the device ‘ whereby ° included in it? The office is 
presumed to know the history of the art ; at does know 
it, in point of fact, actually, but, presumptively, it has 
all knowledge ; it knows that there were time-locks 
which were instant lockers and time-locks which were 
subsequent lockers ; it knows the principle or character- 
istic of this invention, the peculiarity that distinguishes 
it—and this, we suggest, was their reasoning: “If we 
limit him to his first claim, in which the device ‘ whereby ° 
is included, and which comprehends only those time- 
locks which are instant lockers, and therefore need a 
device * whereby,’ as he has pointed out in this specifi- 
cation, we shall cut his invention right intwo; we shall 
deprive him of one-half the benefit of it; we cannot 
give him the benetit of the whole of it without allowing 
him to patent the triple combination per se—and that 
was his invention. Has he efabled us to do so? He 
has pointed out in his first claim, that he expects and 


intends that his patent shall cover time-locks which 
necessitated the use of his device ‘ whereby, or of some 
device ‘whereby’ that will enable the thing to be done 
that is necessary to be done In those cases. In his third 
claim he has shown that he contemplates and expects 
that the principle or character of the invention will be 
npplied to cases in which the device , whereby é Is not 
needed ; and no man who is skilled in the art, and capa- 
ble of carrying out this specification, can mistake this, 
or to be ignorant of it. He has a right to extend it to 
such cases, for they are just as clearly within the scope 
of his invention as the cases where the device ‘ whereby ° 
is needed ; they #*just as truly cases in which there 
are present three elements of his combination, as it is 
true that they are present when the particular time-lock 
IS Ole that needs the device ‘whereby -" and Iny civing 
it that scope we injure no one, for no man ever before 
combined a time-lock, Instant or subsequent locker 
and a combination lock with the same boltwork, and 
produced these consequences which consequences tlow 
alike from the use of the instant or subsequent locker, 
as one element of the combination.» 

We admit, of course, that the action of the office is 
subject to revision by this Court, but then it is of 
weight, and it is proper to show what must have been 
the course of bee reasoning. Now let us see if this 
course of reasoning which we have suygested is borne 
out I) the decision of the Doar of examiners in Chief 
on the application tor the re-issue on the appeal. 

The re-issue bears date of the 13th of November. 
L877. 

In the office a vigorous opposition was kept up by 
the Examiner, who had rejected the claim, and from 
that paper, dated October 31, 1877, the materials for a 
very good argument against this patent can be drawn. 
He certainly argued it with all the zeal and all the 
knowledge he could bring to bear upon the subject, for 
he had come to a fixed opinion that that third claim 


ought not to be granted; that it was no invention ; and 
he strenuously contended with the Board of Appeal 
that they ought to sustain his decision, which is, we 
understand, the practice of the Patent Office. It is 
entirely immaterial that there was no actual outside 
opponent before the office, for no opponent is necessary 
after appeal to make the appellate board do its duty 
and decide upon the claims asked for. Did they do 
that duty? The final decision of the Board of Ex- 
aminers on Appeal follows immediately after the stren- 
uous argument addressed to them by Mr. Wilkinson, 
the Examiner, in opposition to the claim. 

The Board of Examiners say : 

* The claim in controversy is the same in substance 
as the tirst claim of Little, whose application was once 
in interference with Sargent, and which was admitted 
to be patentable by the office at the time of the deelar- 
ation of the interference. The patentability of Little's 
claim has onee been before us in the aforesaid interfer- 
ence, and after full argument we concluded that his 
claim Wiis tenable. and held that sore one who Wiis the 
first to combine with the bolt work on a-vault or safe 
door, kev-lock and time-lock acting independently of 
each other, but jointly upon the bolt work, might have 
a valid patent therefor.” 

It is said that there was a technical mistake here ; 
that according to the practice of the office the technical 
attitude of the interference between Little and Sargent 
was not such as to eall for or acimit of ik decision ou 
the patentability of the claim. ‘This is immaterial, for 
theBoard of Examiners in Chief go on to decide that 
question (/e novo, and finally, this is the concluding 
part of their opinion. 

‘* All the purposes of security or of locking a safe or 
vault door are performed by the parts named. It is 
true that some means of connection or support must 
be resorted to to keep the parfs in their relative posi- 
tions, in order that they may jointly perform their 
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functions, but it will hardly be assumed that the first 
to combine these three principal elements must be 
limited to the particular way of fastening these parts 
in juxtaposition adopted by him, or that it 1s necessary 
for him to recite that they must be secured substan- 
tially as described.” 

‘“* Means whereby, while being essential to the con- 
venient use of this combination, is merely teidental to 
the main idea, anc may be varied indefinitely without 
departing from the spirit and scope of the applicants’ 
invention.» 

“ Had applicant come torward with this combination 
without showing vvy ‘means whereby’ the bolt work 
might remain retracted, and had no means been known 
for admitting or closing the door with the clock-work 
set, the Kxaminer rat have properly objected to the 
whole case as being an incomplete invention ; but having 
exemplified a complete invention, any group of elements 
which accomplish in themselves a complete though sub- 
ordinate function may be covered by claims, provided 
such assemblages are new. Applicant having embraced 
in his claim a group of elements which co-operate and 
produce the main result of his entire machine, and said 
eroup or asseinblage of parts not being found in any of 
the references, is entitled to his patent.” 

Excepting that we have stated it in a little more ex- 
panded form, we have followed the same course of rea- 
soning that that board tollowed. 

We will brietly advert to another form of the argu- 
ment. How ean there be a patent, it is asked, for ap- 
plying two well-known locks to the boltwork of a safe 
door? ‘“* As well.” they say, — take a patent for apply- 
ing these two locks to a house, and another patent for 
applying them to a factory, and call each a combination 
of three elements—in one case consisting of a combi- 
nation lock, a time lock, and a house, and in the other 
the combination lock, time-lock and factory.” The 
answer to this is so obvious that we rather wonder 
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that anybody should be troubled with such a sugges- 
tion. The boltwork of a safe door is a peculiar 
mechanical instrument of itself; its normal purpose 
is to distribute the pressure that might be exerted to 
crush the door inward, or break the door out; to dis- 
tribute that force, that is the object of the muiltiple 
bolt work on the vault door; but for the purpose of 
locking up at night, or at any other time, it is of no 
use. without something to dog it, something to ob- 
struct it; it is not provided with any locking mechan- 
isin Of its own ; it simply slides in and out of its sock- 
ets, the ends or projecting pieces, and when they are in, 
distribute the pressure. Now, you apply a combination 
lock to dog that boltwork. If you are the first man 
that ever did it, what is to prevent your having a patent 
for the combination of that lock with that boltwork ? 
You have made a new compound fastening mechanism, 
taking as one of the elements a combination lock, and 
as the other, this peculiar mechanical instrument known 
as the boltwork of a safe door. What is to prevent 
vour having a patent for that as combination of two 
elements ? We know of nothing, provided you are the 
man who first did it, and it is useful. 2 

Again, apply a time-lock and a non-time-lock, and 
make them independently dog and obstruct, and inde- 
pendently release each its own obstruction. What is to 
prevent vour having a patent for the new mechanism 
which you have made, consisting of three elements ? 
That patent would not enable you to claim a time-lock 
and non-time-lock on the door of a house? It is limited 
in that direction. To take such a patent you would 
have to show that by combining the two locks with some- 
thing peculiar to the door of the house, you have made 
a new compound mechanism, which did not exist before. 
Your first patent would only give you a right to claim 
the new mechanism which you have invented, viz.: a 
time-lock and non-time-lock combined with the peculiar 
mechanical instrument known as the boltwork of a safe 
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or vault door Take the ease of the self-adjusting 
chair, the English case, not the American case, decided 
by Jude Story, but the English case. It 1s reported 
in Webster's Patent Cases, page 154, and is quoted at 
length in Curtis on Patents, in the third edition, Sec- 
tion 245, note 4, but is not reproduced in the fourth 
edition. , 

It is an instructive case. The claim was for the ap- 
plication of a self-adjusting leverage to the back and 
seat of a chair, so that the weight on the seat acted asa 
counterbalance: to the pressure against the back of the 
chair. It appeared that such a combination of a self- 
adjusting leverage with the back and seat of a chair had 
never been made before ; but it was persistently argued 
by Mr. Godson that a self-adjusting leverage was a 
very old contrivance in mechanics, and that the plain- 
tiff had undertaken to appropriate to himself an old 
mechanical principle, and that there was no patentable 
combination. But the whole bench of the Exchequer 
Judges, with one accord, held, that there was a com- 
bination, and a new combination; that it consisted in 
combining a self-adjusting leverage with the back and 
seat of a chair. In other words, it was not an abstract 
claim of a mechanical principle, but a claim of a par- 
ticular machine acting im a particular way. 

In the ease now before the Court, the claim is not 
for an appropriation, in the abstract, of the mechanical 
principles on which time-locks and non-time locks act 
pon the holt work ot it sate or vault door. but it is il 
claim for a new mechanical structure, consisting of the 
combination of a time-lock, a non-time lock, and the 
boltwork of a safe or vault door, making a new fasten- 
ing mechanism, having a peculiar utility of its own. 

Now, we will release the patience of the Court by a 
few words in regard to a extraordinary construction that 
a learned friend, Mr. Thurston, undertook to put upon 
this third claim in the case before Suipmay. If the triple 


banker's chest were subsequent, he says that chest 
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would be an infringement of this third claim ; there- 
fore it is an anticipation of it. That is one ofthe things 
that he brings forward as actual anticipations ; and he 
undertakes to reach that conclusion by the most extra- 
ordinary construction that we have ever heard applied to 
a patent. There is some force in the English language 
when a singular noun is used in selection from a plural 
noun. The tenses of verbs and the cases of nouns in 
the English languuage do mean something ; and the 
man who wrote that third claim speaks of combining 
something with the boltwork of a safe or vault door ; 
and vet Brother Thurston said that that language com- 
prehends a boltwork on one door and a boltwork on 
the other door. That is tosay, that thesingular is here 
to be held as comprehending both singular and plural. 
His construction is, that our 3d claim would be infringed 
or anticipated, by putting a time lock on one door to 
dog the boltwork of that door, and then straddling 
across and putting a combination lock on another door, 
to dog the separate boltwork of that other door. We 
won't pursue this. No man can read that specification, 
and read it through, without seeing that not only the 
whole object of this invention, but the whole object of 
this specifleation was to put before the world, as_ the 
fundamental condition of the structure, that there 
should be one door, one boltwork, dogged by two locks, 


one a combination or key lock and the other a_ time 


lock. 
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The learned Justice of the Court below placed his 
decision solely upon the ground that the ¢hird claim of 
Letters Patent in suit, Sargent Reissue No. 7947, was 
void for want of novelty. The appellants, therefore, 
assign as error that the said claim should have 
been sustained as properly embracing a patentable in- 
vention. If the novelty of the invention be upheld, 
then upon the questions of infringement and validity 
of the reissue the appellants are entitled to a decree, so 
that the «decree of the Court below is, in any event, 
erroneous. 

Little stress was laid in the Court below upon the 
last two defenses, VIZ, infringement and the alleged in- 
validity of the reissue ; and as the Court placed its de- 
cision solely upon the ground of the lack of patentable 
novelty in the subject matter of the claim in contro- 
versy, it will only be necessary to advert to the other 


defenses very briefly. There can be little doubt that 
if the patent is valid it las been infringed, and the re- 


issue is not obnoxious to anv lawful objection. 


Defense of Want of Novelty. 


This question has been vers falls discussed in the 
brief already filed, but counsel desire to add some 
further observations to those therein contained. 

His Honor, Judge LOWELL, differing from Judge 
SHIPMAN, places lis opinion pon the eround that the 
alleved invention is nothing more than putting two 
locks on the same door: that there was no more merit 
or invention in this than in driving two nails mstead of 
one to hold it piece ot haornral in place, and this conclu- 
s10n 1S, In part, based upon the statement in the specl- 
fication that the time lock which is one member of the 
combination claimed may be of ‘any form or construe- 
tion.” and the further statement that the employment 
“of two or more combination locks combined with the 
boit-work of the safe or vault door” is “old and well 
known, 

[t is submitted that the learned Judge in taking this 
eround lost sight of some of the facts proved in the 
case, and that the statements of the specification read 
in view of the context and of the prior state of the art 
have not the broad characte) they would at first seem 
to bear. 

Appellants contend that, at the date of Sargent’s in- 
vention, it did require more than mechanical skill and 
involved invention to conceive and carry out the method 
of controlling the bolt work of a safe or vault door by 
separating that part of the controlling instrumentality 
governed by the clockwork and ealled, for convenl- 
ence, the time-lock from the non-time or key-lock 
through which communication with the locking devices 


was made from the outside of the safe. 


= > 
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The facts upon which this conclusion is based are as 
follows: 


1. At the date of Sargent’s invention there was no 
time-lock known to the art suitable to be used as one 
member of the combination set forth in the ¢A7rd claim 
of his patent. , 

Prior to Sargent’s invention from a period as early as 
1852, when the Rutherford patent was granted in Eng- 
land, a large number of patents have been taken out 
for what have come to be called time-locks, but the 
mechanism described in these patents was not adapted 
for practical use upon safe or vault doors. With the 
single exception of the Holbrook lock, no case is proved 
of any of them having ever been actually used to secure 
u depository of valuables (Ree., p. 524, 11 Q.), and the 
experiment with the Holbrook lock only furmishes ad- 
ditional proot of its unfitness. 

The Holbrook lock was put on in a few instances but 
the exhibition of it at fairs, its advertisement, and the 
efforts made to induce the public to buy it, proved un- 
successful, and it passed into the domain of forgotten 
and unsuccessful experiments. It is unnecessary to 
enter upon a detailed examination of its mechanism ; it 
is sufficient to SiLV that that mechanism is so comphi- 
cated the lock could never be entrusted upon the door 
ofa modern safe or vault for fear of producing a lock- 
out, and that it 1s lm possible to use it to “dog” the 
bolt-work of a safe as is done by the time-lock of the 
combination of the patent in suit, because its bolts can 
be pushed in with the finger and would, of course, 
yield to the retraction of the bolt-work. The lock was 
only intended for and used with sockets in the jamb of 
the door. 


Reeord., }). 216 el sed. 
‘ 


Mr. Dodge, the defendant's expert, endeavors to 


show how a number of these old structures, as described 


i) preceding patents, could be altered so as to aclaprt 
them to the purposes of Sargent’s combination, but Mr. 
Renwick. taking up each of these patents in succession, 
shows, in each case, either that the chauge would be 
impracticable, or that it would involve invention and 
amount to a substantial reconstruction of the mechan- 
ism. Itis unnecessary to quote Mr. Renwick’s testi- 
mony at length ; it will be found at pages 270 to 276, in- 
clusive, 25 (. and following. 

Upon the point under consideration, Mr. ‘Towne, the 
President ot the Yale Lock Company, and who had 
most extensive experience in the manufacture and sale 
of time-locks from the very infancy of the industry, 
testifies as follows : 

ee 2 (). Was any one ol those locks, iS deseribed In 


Kes said, patents, suitable fo} use aS One member of the 


. 
. 


triple combination described in the Sargent patent im 
, suit, or to act as practical and efficient time locks in 
‘fulfillment of the requirements you have mentioned as 
‘ necessary in time locks mtended for modern use in 
‘this country during the past ten vears ?~ 

“A. They were not ; some of them had the fatal ob- 


° 


‘jection that they were connected with the outside of 


“the safe: none of them had the refinement. com- 


° 
. 


pletion and reliability of mechanical construction to 
“fit them for such use practically, or to make them 
“acceptable to the users of time-locks ; as evidence of 
‘this is the. fact, that since time-locks have come into 
** use not one of those locks (with the single exception 
‘of one Holbrook lock) has ever been adopted by the 
‘public, or put into use,in any way, and that, although 


° 
. 


some of these patents are now expired and the patents 
‘for the others easily obtainable, no manufacturer has 
‘ever adopted the inventions or modes of construction 
‘ disclosed in said patents.” 


Ree.. }). 324. 


In referring to the prior state of the art no account 


has been taken of the Little lock, for the reason that 
Sargent’s lock was made as early as July, 1873 (Rec., p. 
212), before Little's patent was granted (July, 1874, 
page 521), and the Patent Office in an interference suit 
held Sargent the prior inventor. 


Ree.. }?- 30). 356 Or Re i}. 


And the Little lock was not before Sargent when the 
latter made his invention, and cannot be considered as 
forming part of the prior state of the art. 


2. Prior to Sargent’s invention there had oceurred a 
series of masked burglaries in which where safes o1 
vaults were guarded only by combination locks, the 
persons entrusted with the combination were by v1l0- 
lence forced to betray it to the robbers, who were thus 
enabled to obtain access to the treesure. 

[Instances of this crime are proved in the record 
ip. 314, &c.), and, as is well known, this became a great 
and alarming danger and a time-lock whieh could be 
used without causing a lockout, was certain and could 
afford efficient protection was demanded as a protection 
against this danger. When this want was supplied by 
Sargent by the structure which is the subject of this 
patent, it proved an adequate protection and has been 
bought and used by many thousand banks throughout 


the country. 


Mr. Towne testifies on this point, as follows: 
se my deliberate judgment, based upon the large 
experience already referred to, that the best possible 


‘ protection for a safe door now obtainable consists in 


‘the employment of a time-lock and non-time-lock 


“ upon the same door in the manner set forth in the 


a 


‘Sargent patent, and I cite in confirmation of this 


‘“ opinion the use of the combination referred to by 
‘** more than 5.000 — of the most prominent 


“banks of this country. As offsetting this latter 
“fact IT bheiieve that there can he found 
‘but a few dozen cases at most where tho time lock is 


° 


‘in use on a door oy itself, and that proper inquiry 


‘will show that this mode of using it was resorted to 


— 
ca 


solely to escape liability under the Sargent patent.” 


15). When was Sargent’s invention deseribed in 
‘said patent in suit first generally introduced into the 
‘market, and what success has it met with in point of 
‘adoption by users and practical eficiency ? 

A. In 1874. and 1875; since then its adoption has 

been all but universal by every one wishing to avail of 
‘the security offered by the time lock. The company of 
‘which Lam the president, prior to its having an interest 
in and right under the Sargent patent, tried in every 
Wit to avoid the List of the sa called ‘ triple combina- 
tion im order to evade liability under the Sargent pat- 
ent, but found it simply impossible to imtroduce the 
time lock it made and to Induce customers to purchase 
sail lock, except by agreeing to apply said lock im the 
‘triple combination” and to protect and confirm its 
customers iti such Ise. do hot recall it single one of 
our time locks which is not so used. regard the suc- 
cessful introduction of the time lock as attributable to 
anil depence it pot its LSet n the hianner set forth 1) 
the Sarvent parte nt (Ree.. |p). dod, dot, 20). 

There existed a strong stimulus to the attention and 
the skill ol those versed In) the art of lock making, ana 
the manufacture of securities for safes and vaults, to 
devise SOLE effective Wit ot SCCUPINGS a safe ay vault 
door against masked burglars, by a locking mechanism 
voverned by clock work, at the time when Sargent’s at- 
tention was directed to the same thing. 

That Sargent was, under the circumstances, the first 
one to see how to do it, and the first one to do it, Is a 


strong circumstance tending to prove that what he did 


was not so obvious as to le within the range of a mere 
workman’s knowledge. 

4. Under this state of the art, what Sargent did was 
as follows: 

He discovered that all the modes of incorporating a 
time movement with the lock mechanism of a safe or 
vault door which had been previously attempted were 
defective, as follows: Some of them united the time 
movement immediately with the bolt of a combination 
or key lock, Ora bolt moved by it spindle from the out- 
side, so as to render the spindle or key ineapable of 
operating upon that bolt during the locking period, iS 
in one form of the Rutherford lock, the Haines 
lock and others (see Spec. suirgent Patent, pp- 440. 
150). The objection to this was, that the spindle 
or kevhole led to the immediate vicinity 
of the time movement, or the mechanism immeciately 
connected therewith. which Was a great source of weak- 
ness, besides rendering the whole mechanism more hia- 
ble to derangement from the close connection of the 
clockwork with the bolt which was movable from the 
outsice. Sargent s own first efforts were In this diree- 
tion. His earliest time-lock Wiis i combination lock 
controlled by time movements, so as to be, for a civen 
period, unlockable through the ordinary spindle. This 
form of lock he rejected when he arrived at his present 
invention. 

Other of the prior locks were not intended or adapted 
to “dog” the ordinary sliding Heavy multiple holt- 
works of « safe or vauit door, and were such as are seen 
in the Derby or Bass patents, which show contrivances 
intended to operate from the side or jamb of the safe, 
upon other kinds of bolt-work, or the Holbrook lock, 
which was intended to shoot directly into the jamb of 
the door. 

The plan of having suecessive doors to the safe, with 


time locks on one or more of the suUCcCCeSSIVe doors, while 


~ 


affording secnvity, if the doors were numerous enough, 
was too inconvenient and expensive for practical use. 

And, finally, all of the prior locks were so compli- 
cated and inefficient in their interior plan and = con- 
struction that they were unavailable for his purposes, 
as has already been shown, ani he Was, therefore, 
‘obliged to make a time lock differing in those respects 
from all former ones, in order to cet a proper instru- 
ment to act in his combination. 

Abandoning the piian of connecting the time move- 
ment cirectly with what bidet \ be termed the lock-bolt, 
controlled Dy key On spindle from the outside, as dis- 
tinguished from the separate, independent holt-work of 
the door, which last is indeed controlled by a spindle, 
but that spindle in Sargent’s plan is thoroughly iso- 
lated from the time mechanism and its Immediate con- 
nections, and abandoning also the plan of having ih 
peculiar bolt-work intended to be eontrolled by the 
time mechanism from some place ott the door, like 
Derby or Bass, or the plan of shooting the bolts cdi- 
rectly into the jamb of the door, or the pkin of multi- 
plying doors, he hit wpon the plan of having the time- 
lock wholly separate from the combination or key-lock, 
but both co-operating to euara the same holt-work so 
as to make a single compound structure united with a 
single door, and sufficient for the perfect protection of 
the sate. 

lor this purpose he constructed a time-lock adapted 
to act in the required relation with the combination 


lock and bolt-work, and having these peculiarities : 


|. No aperture or communication from its works to 


the outside of the door. 


2. Adaptability to offer an obstruction or “ dog” to 
the thrust in the unlocking direction of the ordinary in- 
dependent bolt-work of a safe or vault door, ‘and auto- 


matically, at a predetermined hour, to remove this 
obstruction. 

3. Adaptability to offer this obstruction from a posi- 
tion upon the inside of the door itself. 


4. A separate structure of its own, consisting essen- 
tially of a time movement and a lock bolt, or obstrue- 
tion controlled thereby, which lock bolt is independent 
of the bolt of the key or combination lock, intended to 
co-operate with the time lock in guarding the bolt work, 
and the whole so arranged as not to prevent the said 
bolt of the combination or key lock, when operated, 
from presenting or withdrawing its obstructive force to 
the movement of the said bolt work. 

. This time lock he so arranged that during the un- 
lockable period a force exerted to throw the bolt work 
back into the unlocked position would be simultaneous- 
ly and jointly resisted by both the time lock and the 
combination or key lock, and provided a suitable de- 
vice, either in the structure of the time lock itself or by 
placing a proper latch upon the bolt work, to enable the 
bolt work to be retracted after the time lock is set for 
locking, for the purpose of closing the door. 

By this combination Sargent produced a new and 


highly +1 Se ful resull. 


1. His structure afforded the security during the time 
of most exposure of the unlockable ‘bolt, controlled by 
the clock work, co-acting with the combination lock to 
guard the bolt work. 

2. The automatic release of the unlockable part of 
this security at any required hour leaving the security 
of the combination or key lock to continue. 

3. The affording of that security by the use of a single 


door. 


10 
t. The isolation of the time lock and combination 
lock so that tampering or destroying the one will not 


attect the other. 


un the history of 


>». The production, for the first time 
the art, of a locking mechanism for the ordinary bolt- 
work of a sate door, controlled ly time mechanism, for 
the Purpose of rendering the door during ib required 
period unlockable, of sufficient efficiency for practical 
Lise, 

No prio mechanism for locking site doors accolu- 
phish d this result, as a whole, so that before Sargent 
there was no such thing asa practicable locking S\ stem 
for safe o} vault doors controlled by clock-work. He 
stands at the head of an art. The utility of the result 
he accomplished creates the presumption of inven- 
tion. 


eed 


Forbush vs. Cook, 2 Fish., 668, 672. 

It is not accurate to Say that all that Sargent did 
was to take some one of the time locks already in 
existence and put if together with it combination lock 
and bolt work on the same door. 

The statement in the specification relied upon by his 
Honor Judge LOWELL, that ~~ AN form or construction 
of time lock may be used,” does not bear that meaning. 

Sargent, at the time he made his invention, found 
betore him combination or key locks, \ ith il clock move- 
ment, connected by lever or otherwise to their bolts, the 
whole forming a single compound structure intendedto go 
alone Upon it door; he found various old patented time - 
locks intended either to shoot into the jamb of the 
door, or to control it difterent kina of bolt for the bolt 
work he was seeking to guard, and all of them for one 
cause or another, useless; he found no time-lock in- 
tended or suitable for acting in conjunction with a com- 
bination or key-lock against the same set of bolt works 
as shown 11 his patent. He could not make his com- 


-— me nem 
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, 
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bination until he had first contrived a time-lock uniting 
the requisites already mentioned, of having no opening 
to the exterior of the door, the automatic “dog” 
adapted to the action of the ordinary safe bolt work, 
ulaptability to act trom the inside of the dloor. and 
isolation from the combination or key-lock. 

In order to make the combination it was necessary 
to construct a time-lock having these qualities. The 
statement, therefore, that “ Any form or construction of 
time-lock may be used,” is necessary from the nature 
of the invention to be taken with this qualification. It 
may have any form or construction in matters of detail 
so it conforms tothe fundamental construction contrived 
by Sargent and Hecessary to adapt it to his combina- 
tion. That being preserved, the form and construction 
may be varied. ‘This idea is evident from the whole 
specification as well as from particular passages e, v, 
“by combining an independent time-lock of the character 
described, and a combination or key-loek, I produce an 
effect or result,” ete. (p. 455); and in other places. 

Says this Court upon this pomt: “ One new and 
operative agency in the production of the desired result 
would give novelty to the entire combination.” 

Le Roy vs. Tatham, 22 How., 132. 

The fact that two combination locks had heen used to 
“«og” the same bolt work, as recited inthe patent in suit 
and shown in the Cornell patent (Rec., p. 553), did not 
suggest Sargent’s combination, for, firs, the prior time 
locks were not adapted, as already stated. to be used in 
that combination, and second, that means of guarding 
the bolt work with combination locks was not an effi- 
cient means of Increasing the security, nor was it so 
regarded. The spindle throvgh the door is a source 
of weakness (Rec., p. 338). The mere duplication 
upon a door of locks, each of which has an opening to 
the outside adds little to security from the burglar. If 
he cannot by force or fraud get the combination, the 
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for the manufacture ot locks. and is both it practical 
and scientific mechanic, and his experience and opinion 


are entitled to unusual weight. 


()n) the question of patentable novelty the appellants 
refer to the following CASES ° 

Morley S. M. Co. vs. Laneaster, 129° U. S., 
263. 

Yale Loek Co. ys. Sarvent, 117 U. &.. 536. 

liphaeuser VS, Buerk. 1] ek ~~ O47 HOH. 
H6O1, 

Seymour vs. Osborne, 1] Wall., 516, 548. 

Smith Vs, Goodyear L0.. 5: EP >... IN. 

Winans Vs. Denmead., LD How.. 0), 


II. 
The alleged invalidity of the reissue. 


The objection that the reissue ts fora different Inven- 
tion from the original, is founded upon the omission of 
the third claim of the reissue to specify, as one of the 
elements of the combination therem recited, the “ de- 
vice wl reby ~ oie time-lock hich he set when the sate 

door 1s open and the bolts retracted, so that the door 
ean be closed and the bolts afterwards thrown into the 
locked position. 

lL. The answei to this objection is set forth in the 
opinion of the Boara of examine cs of thre Patent ( thee, 
in which the objection was overruled and the patent 
directed to be issued In Its present form Kee., }). 3716), 
Some means whereby the result hamed Can be attained 
must, of course, be furnished or the whole device will 
be inoperative, because the bolts cannot be withdrawn 
to close the coor. 

The particular kind of means, however, employed tor 


the Purpose is not material. so far as the combination 


é 


age 


a 


em agg 


Lo 


of the third claim is concerned. ‘The means are a mere 
incident, not an element of the combimation. This is 
expressed in the patent, and two different kinds of 
means are deseribed in the specification as specimens 
of the many different ways in which the result may be 
attained. If the lock is te subsequent ‘5 locker, like 
the Little lock. then that feature constitutes the devices 
if the lock is an instant locker, then a spring bolt must 
be employed in the lock or a spring bolt attached to 
the bolt-work, both of which forms are shown in Sar- 
vents patent. 

The case falls clearly within the rule expressed by 
Jud Curtis in, Forbush vs. Cook, that it is not 
: requisite to include in the claim for a combination, 


arer 
ore 


as elements thereof, all parts of the machine which are 
necessary to its action. 
6 Fish.. 670. 


2. The “ device whereby ” the door can be shut and 
the bolts retracted in the defendant's combination, 1s 
th equivalent of one form of such device shown in 
Sargent’s patent, and, indeed, identical with it. NRefer- 
ence is made tothe first form described by Sargent, 
which consists of having the bolt of the lock a spring 
holt, by virtue of which, if the action of the spring to 
turn the bolts to its normal locking position is ob- 
structed by the retracted bolt-work, it will at once com- 
plete its action when the bolt is shot forward, and this 
is the cuse in defendant's lock. 


III. 
Infringement. 
it is scarcely hecessary to discuss the question of in- 


fringement. ‘The Court below, as already stated, placed 
its decision on the ground of the invalidity of the patent 
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way to the inside is through the spindle. This very 
danger is recited in the Cornell patent and it deseribes 
an automatic guard which in case one lock was forced, 
fell behind the bolt work and purehased security at the 
price of a * lock out.” Before Sargent’s invention it 
was deemed a source of insecurity to have two locks on 
the same safe door. as is shown by the fact of resorting 
to separate doors, and the failure to prove Instances of 
such use. 

It remains to notice the objection that the patented 
Invention presents a case of averecation., 


That is not so, because 


z The elements co-act. There Is both simultaneous 
and sUuCcceSSIVe co-operation toa common end. When 
both locks are locke: thev exert their jomt force in 
resisting anv attempt to throw the bolt-work back. 
When the time-lock ceases to act, the combination lock 
continues its guarding action, and this is complementary 
to the automatic release of the time-lock which would 
otherwise CAUSE the door to be lett insecure. The 
locks co-operate to produce n continuous security of 
changing degree, accommodated to the requirements ot 
the different periods of the twenty-four hours of the 
day and night. | 

They co-operate none the less because they are sep- 
arate from each other, for, to act upon a common bolt- 
work and yet remain isolated from each other, so that 
a disturbance of one shall not affect the other, is a joint 
action without contact, which is the very object of the 
Invention fo secure, The unite to produce the novel 
result of securing a safe door, by making it absolutels 
unlockable during a certain period, and locked during 
another period, Lut threet locking controllable from the 
exterior of the door. The novel-and effeetive security 
afforded by the union of the two is a single result (see 
the testimony of Mr. ‘Towne on this point Ree., p. oe). 

This a true combination. The test is the unitary 
character of the result to which the separate elements 
contribute by their simultaneous or successive action. 
It is easy to analyze nearly all mechanical structures 


composed of separate instrumentalities into aggrega- 
tions, if regard is only had to the action of the separate 
elements, just as every case of multiplication may be 
analyzed into a case of addition, because the same in- 
strumentality, considered solely by itself, has the same 
action in whatever combination it is placed. The 
proper method is to look at the character of the result, 
If that may be fairly considered as constituting a dis- 
tinct whole, then all the parts that contribute to it are 
combined by virtue of that tact. It is CuSsY to see, 
to take an extreme case, that though «a wagon, having 
an improved form of wheel and an improved form of 
whip socket, never before found together in the same 
Wagon, mnt\ be a better wagon than ‘un before, simply 
because it is better as respects two separate parts, vet 
that there is nothing that can be called a single result 
to which the two specified parts contribute and 
between this supposed ease and cases of cenuine 
combination there he eases of subtile distinetion. 
There can be no definition framed that will of itself 
solve the problem of the doubtful cases. The broad 
fact, however, that exists in this case, that the com- 
bination was certainly novel, and produced a_ highly 
useful and novel result, is entitled to the same weight 
in favor of the patentee upon this point, that is due 
to it. pon the point of the rllewed obviousness of the 
Invention. 
In Hloffinan a. Voung (1s ( it. (riz... 794), the Court 
MVS . 
>\ the term ~ co-operate, however, the courts do 
not mean merely acting together or simultaneously, but 
unitedly to a common end—a unitary result,” and the 
successive action of the parts to such common result is 
sufficient (S. C.). 
Forbush vs. Cook, 2 Fish., 668. 
Williams vs. R. & W. R. R., 15 Blatch., 200. 


See as to the novelty and Importance of Sargent’s 
invention the testimony of Mr. Towne already several 
times referred to. Mr. Towne is the head of one of the 
largest and best known establishments in the country 


, 
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for the manufacture of locks, aud 1s both a practical 
and selentific mechanic, and his experience and opinion 
are entitled to unusual weight. 


Ree., pp. 321, 322, 323, 324. 


Qn) the question of patentable novelty the appellants 
refer to the following CASeS : 
Morley S. M. Co. vs. Laneaster, 129 U.S., 
263. 
Yale Loek Co. vs. Sargent, 117 U.S., 536. 
Imhaeuser vs. Buerk, 101 U. S., 647-660, 
HGL, 


Seymou VS. Osborne. 1] Wall... o1b. DAS, 
Smith vs. Goodvear Co.. 95 U.S.. 486. 
Winans vs. Denmead, 15 How., 530. 


II. 
The alleged invalidity of the reissue. 


The objection that the reissue is fora different Inven- 
tion from the original, IS found d Lbpyon the OMISSION of 
the third claim of the reissue to specify, as one of the 
elements of the combination therem recited, the * cde- 
vice whereby ” the time-lock may be set when the safe 
door Is Co} ve i} nicl the bolts retrre ted, so) that thre doo 
ean be closed and the bolts afterwards thrown into the 


locke (| position. 


|. The answei to this objection is set forth in the 
Opinion of the Board ot examine rs of the Patent ( fice, 
In Which the objection was overruled and the patent 
directed to be issued in} its present form (Kee., }?. 376). 
Some means whereby the result named can be attained 
must, of course, be furnished or the whole device will 
be inoperative, because the holts cannot be withdrawn 
to close the door. 

The particular kind oft Meals, however, employed for 


the Purpose Is not material. si) far as the combination 


— 
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of the third claim is concerned. The means are a mere 
incident, not an element of the combination. This is 
expressed in the patent, and two different kinds of 
means are described in the specification as specimens 
of the many different ways in which the result may be 
attained. Ifthe lock is a “ subsequent” locker, like 
the Little lock. then that feature constitutes the device : 
if the lock is an instant locker, then a spring bolt must 
be employed in the lock or aspring bolt attached to 
the bolt-work, both of which forms are shown in Sar- 
vents patent. 

The case falls clearly within the rule expressed by 
Jud Curtis in Forbush vs. Cook, that it is not 
‘ requisite to include in the claim for a combination, 


ge 


as elements thereof, all parts of the machine which are 
necessary to its action.” 
6 Fish., 670. 


2. The “ device whereby ~ the door can be shut and 
the bolts retracted in the defendant's combination, 1s 
the equivalent of one form of such device shown im 
Sargent’s patent, and, indeed, identical with it. NRefer- 
ence is made, to the first form described by Sargent, 
which consists of having the bolt of the lock a spring 
bolt, by virtue of which, if the action of the spring to 
turn the bolts to its normal locking position is ob- 
structed by the retracted bolt-work.it will at once com- 
plete its action when the bolt is shot forward, and this 


is the cuse in defendant's lock. 


III. 


Infringement. 


It is scarcely necessary to discuss the question of in- 
fringement. ‘The Court below, as already stated, placed 
its decision on the ground of the invalidity of the patent 


1b 


for want of | tentable nove Ity, and did not determine 
infringement, which cannot be seriously disputed. 

The Little lock, as reeonstructed into the form used 
by defendant, has all the qualities requisite for the 
time lock contrived by sargvent fou the Purposes of the 
combination, which forms the subject matter of the 
third claim of the patent in suit, to wit: no communica- 
tion with the outside; the automatic dog adapted to the 
holt work ; the capacity of acting independently from 
the combination lock, and this element is arranged with 
relation to the bolt work ane the combination lock upon 
the door of the vault of the defendant bank, substan- 
tially in the manner deseribed in the claim im con- 


Lroversy. 


That part of the decree in the Court below which 
dismissed the bill as to the third claim of the reissued 
patent in suit to James Sargent, No. 7947, was invalid 
and should be reversed. 

CFEORGE TickNonk CURTIS, 
KpMUND WETMORE, 
Of Counsel for Appellants. 
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I. 


The Statute of Reissues is a remedial law, designed 
for an important purpose. It assumes that patentees 
cannot alway s,in a first application, state the full 
scope of their onginal inventions. The statute has been 
somewhat narrowed in its scope by judicial construe- 
tion, but it has never been amended or changed by 
Congress. It remains the law. None of the judicial de- 
cisions have gone the length of saying that where there 
has not been undue delay in applving for a reissue, the 
patentee cannot surrender his first patent and take out 
anew one. This would be nullification of the statute. 
The patentee can always surrender his first patent and 


take out a new one provided he does it in due season, 
and provided he keeps within the scope of his original 
invention. Through inadvertence, accident or mistake, 
Sargent, in his first specification, failed to describe and 
claim all that he was entitled to patent. What his 
original invention was is perfectly apparent. It com- 
prehended the triple combination deseribed and 
claimed in the 3d claim of the reissue. The patentee had 
a perfect right toenlarge his specification by setting forth 
the advantages, benefits and mode of operation of his 
triple combination, provided he did not go beyond the 
scope of his orignal invention. This the statute au- 
thorized him to do, and there is no judicial authority for 
depriving him of this right. If there were, the statute 
could not operate at all. Judge Lowell expressly held 
in his opinion that the third claim of the reissue was 
not liable to the objection of undue delay in waking 
the application for it. He held that there was “an 
Inherent invalidity in the nature” of the third claim. 
The correctness of this ruling depends on the inquiry 
whether the triple combination covered by the third 
claim is) properly described mn the amended specifica- 
tion as an operative mechanism. if it is. it was er- 
roneous to hold that the c/aim is “a complete patent in 
itself.” If Sargent invented the combination, he had a 
right to deseribe and claim it in his original specifica- 
tion. He had the same right to deseribe and claim it 
in an amended specification, provided he did not unduly 


delay to apply for the reissue. 


II. 


The proceedings in the Patent Office, set out in the 
Record, show that the Board of Examiners-in-Chief 
vranted the reissue in a perfectly regular manner. 
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The Examiner who rejected the application for the 
third claim and streneously argued against it, was over- 
ruled by the Board on reasons assigned and made 
matters of record. He had no personal right to 
require the Board to demand that Sargent fall 
back upon the form of his first application. It 
was for the Board to decide what application 
they would receive and act upon. They received 
and acted upon his application for a reissue, on 
aun appeal from the decision of the Examiner who 
rejected the application. It was the official duty of 
the Board to serutinize the third claim and to compare 
the new specification with the old one, so as to see that 


the patentee kept within the scope of his original 
invention. 


Geo. Ticknor CURTIS. 
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The Berkshire National Bank et al., 


Appellees. 


BRIEF FOR APPELLEES. 


This is an appeal from the decree of the Cireuit Court 
for the District of Massachusetts, dismissing the amended 
bill filed against appellees, so far as the same relates to Re- 
issued Letters Patent, No. 7,947, granted to James Sargent, 

” one ot the appellees, upon surrender of original Letters 
Patent, No. 195,539. (Record, p. 624.) 

Appellees were charged with infringing the third 

claim only of said reissue, which is as follows: | 


“3. The combination, with the bolt work of a safe or 
vault door, of a combination or key lock, controllable me- 
chanically from the exterior of said door, with a time lock 
having a lock bolt or obstruction for locking and unlock- 
ing, controllable from the interior of the door, both of said 
locks being arranged so as to rest against or connect with 


3) 


the bolt work, the time lock being antomatically unlocked 
by the operation of the time movement, both of said locks 
being inde pe ndent of each other, and arranged to control the 
locking and unlocking of the bolt work, so that said safe 
or vault door can not be opened when locked until both of 
said locks have been nnloecked or have released their dog- 
ging action to enable the door to be (>} ened, substantially 
iS deseribed.”’ { Record, }’. $56.) 


Judge Lowell held that this claim was invalid, because 
it does not describe a patentable combination, and for 
want of patentable novelty. 

His opinion, printed in the reeord (pp. 626-029, in- 
clusive), is so full and cogent on these points that we shall 
do little more than to supplement it by references to and 
quotations from the record, showing from what premises 


he dedueed his conelusions. 


Review of Proceedings in the Patent Office, Resulting 
in Sargent’s Original Patent, No. 195,539. 


The admissions of Sargent and the limitations of his 
claims, self-imposed or clearly acquiesced in, while his 
successive applications for the original patent, No. 195,539, 
were pending in the Patent Office, make an extended ac- 
count of the state of the art unnecessary at this time. 

It seems appropriate to consider, first, what he thought 
he was entitled to claim, what pretensions he abandoned, 
and what claims he finally secured by his original patent ; 


and to refer tO the stute ot the art, so far as may be neces- 


— 


sary, in connection with the enlarged third claim of the 
reissue. . 

Mr. Sargent’s first attempt to secure a patent for what 
in commonly enlled the * triple device” was made May Q. 
1874, when he filed a specification and drawing showing a 
time lock and a combination lock on the same door with 


bolt work. and made this third claim: 


‘ What I claim is the eombination with a clock or 
time movement lock and an ordinary lock attached Indepen- 
dently toa safe or vault door, of a sate bolt constracted so 
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as to rest against or connect with both of said locks, sub- 
stantially as described, whereby the safe bolt can not be 
withdrawn til! both locks have been unlocked.” (Record, 
Ip. 340-342.) 


The amount of thought and practical experiment in- 
volved in lis so-called invention, up to this time, may be 
judged from the fact that the counter weight, 6, of the 
time lock bolt must be hooked up by hand after the bolts 
have been thrown forward into the locking position. If 
this is done betore the door is cl sed, the door can not be 
shut. The only other alternative is forthe operator to get 
into the sufe after the door is closed and the bolts thrown 
forward into the locking position ! 

We note the following passages in this earliest specifi- 
eation, Which are significant in themselves or from their 
subsequent omission : 


“This improvement belongs to that class in which two 
locks are applied “ponia safve or vault oor for the purpose of 
pre renting the withdrawal of the sate holt until both locks have 
heen unlocked.” * (Reeord, !. 540.) 


“ But it is by no means essential to this invention that the 
circular form of lock bolt should be used, as the ordinery style 
of sliding bolt or other forms of shifting bearings could be 
employed, if desired.” (Record, p. 541.) 


“(ork locks hare hefore heen used. both separately and in 
connection with combination locks. Where used alone, they 
are Insecure, for the reason that burglars, ascertaining the 
hour upot which the lock is Set. may, by confining or dis- 
abling the officers of the bank having control of the same, 
Open the safe when the hour arrives. In my improvement 
such result can not oecur, hecause the combination lock still 
locks the safe. Where clock locks have been combined 
with ordinary locks lheretotore, so far as [ am aware, the 
said locks have been connected by a lever or other connec- 
tion, so that their actions are dependent upon each other. 
[n such case, if the combination or key lock is injured by 
a lock pick, by violence or otherwise, the clock lock is 


lhe italics in this and all other cases, ex ept where otherwise men- 
tioned, are our own, 
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lable to mary also, Pv makine these independ nro as dle- 
scribed, [avoid these difficnities.” (Record, p. 341.) 


This application was rejected by the examiner. An 
appeal was taken, and he was overruled by the examiners- 
in-chief, February ¥F IS75. mt mew hist istounded by their 
decision, the eXaminer made nu ar and learned that il 
different specification, drawing, and model had been pre- 
sented tO thi ‘ xaminers-in-chict PPO that Which had been 
originally hled and passed pon Dy bikini, and «devices 
whereby ” the time lock could be made operative had been 
added. Ile very properly protested against such an irreg- 


ularitv., saving: 


“As far as the office knows, by the record of this case, 
this new invention may not have been contemporaneous 
with the first one. The examiner would suggest a new 
ease be at once filed, embody ihigr this invention which makes 
the devices pre rative, and ag rin t th, pal nlability of which no 
question will be rawed. } 

The claim, however, must be nol broadly, for A cOot- 
bined with CC,” ete. (Reeord, Pr. O45.) 


= If, however, the nv ntor prefers, he Hay take the 
case back on the newly-discovered reference of patent of 
J. B. Cornell, August 10, 1858, . . . It is suggested 
applicant that he tile a new ease, tilrodu ing lhe new com- 
bining device, Which allows the door to be shut after the 
time lock is set, aud thus takes it out from the new refer- 
ence cited, and the examiner will, in all proper ways, 
hasten the case forward upon a Jegitimate elaim for A and 
Bb, with suitable (* ynbinina A, rice to allow the door hy he clos Af 
after the time lock Is set, Inasmuch as no obstacle exists, cs 
the examiner is at present advised.” (Record, p. 344.) 


[In pursuance of this suggestion, the application re- 
sulting in Letters Patent, No. 195,539, was filed March 12, 
{875. anil the other one Was abandoned, (Record, }). 0/2.) 
[In this new specification, we note the following admis- 
sions, and some broad claims, which were afterward aban- 


doned : 


6s My improvement relates to that class in which two in- 


dependent locks are employed upon a safe, vault, or other door, 
for thie purpose of ees nting the unl cking of the door bolts 
until hoth lacks hare be it unlocked,” (Reeord, }). 572.) 


Expressly admitting that such a class exists, and that 
such a combination of locks and bolt work is old: 


$6 (Clock locks hare also been used upon doors for the pur- 
pose of opening the door only at a determined hour, thus 
placing it beyond the power of any person to open the 
door until that hour arrives: but, so faras [ am aware, 
such locks have either been used singly on a door (in which 
Cuse, when the lock releases the bolt or other fastening, the 
door is unlocked, and may be opened by any one), or else 
au time movement has been combined directly with a lock, 
In such manner that the two constitute but a single lock; 
in Which case, if violence is applied to the lock, 1t at once 
destroys the ethiciency of the time movement.” (Reeord,® 
Pp. O78.) 


“Tn locking the safe or vault door some device Is nec- 
essary to allow the door bolt to remain back in the un- 
locked position until the door is closed, without interfer- 
Ing with the clock lock. <A variety of devices meer be em- 
ployed for this purpose.” (Record, p. 574.) 


This last sentence was struck out by amendment March 
20, 1875. (Reeord, p. 580.) 

After deseribing, in detail, one of his devices for ef- 
fecting this purpose—the turning lock bolt, D' D*, con- 
structed in) two parts, one o§ Ww hich 1s actuated by il spring 


—he adds: 


“In Fig. 1, is shown another device for the same pur- 
pose, situuted outside the lock, which 13 the subject-matter 
of another application, It consists of a socket or bearing, 
hi, attached to the tie piece, i, of the door bolt, anid slid- 
ing on an independent stud, @, resting against the lock 
bolt. A spring locking pin, 7,18 used to connect the parts, 
when the door bolt is thrown forward to connect with the 
J mb, f. In this CASe, the lo ‘k bolt. 1). may he made solid, 
and may be either of the turning or sliding kind. Other 
device > might he used fo allow the door to shut. 1 do not wish 


to confine myself to any particular form of the device.” (Ree- 
ord, p. 574.) 


The last two sentences were struck out by amendinent 
March 20, 1875 (Record, pp. 579, 580), showing that what- 
ever Mr. Sargent wished, he decided finally to limit himself 
to combinations of which one or the other of the peculiar 
devices invented by him should be an essential element, 
dispensing with the use of his rotary lock bolt, formed in 
two parts, only when the locking pin, 7, should be em- 
ployed in connection with the movable tongue on the bolt 
work. 


“T do not claim broadly a clock lock; nor do I elaim 
two or more combination locks combined with the door 
bolt: but [ claim— | 

Ist. The combination, with a door bolt, E, of a clock 
lock, B, and .a combination or key lock, A, applied inde- 
pendently on a safe, vault, or other door, so as to rest 
against or connect with said door bolt, and provided with a 
device where by thi door holt may he retained in the unlocked po- 
sition for shutting the door, the whole arranged so that the 
door bolt can not be withdrawn when locked until both 
locks have been unlocked.” (Record, p. 576.) 


Three other claims were appended, one tor the lock 
bolt, D' D*, constructed in two parts; one for winding the 
clock by setting the dial - and one for il device tor stopping 
the clock when it had unloeked its lock. None of these 
were objected to, and all of them were subsequently with- 
drawn, and made the subject-matter of a separate applica- 
tion, resulting in Letters Patent, No. 165,878. (Record, 
pp. 558, 561, 576.) | 

On March 16, 1875, the examiner rejected the first 
claim, saying : 

“ The first claim is found to be substantially answered 
by the patent ‘safe bolt work’ of John B. Cornell, August 
10, 1858, No. 21,119. See, also, the patent time locks of 
L. A. Haines, May 25, 1869, No. 90,529, and August 23, 
1870, No. 106,691, and S. A. Little, January 27, 1874, No. 
146,832. To merely substitute either one of the above 
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time locks for one of the locks shown in Cornell’s patent, 
is not regarded as a patentable difference.” (Record, )- 


Ji fol 
To this Sargent’s attorney replied, March 17, 1875: 


“The combination is such as to require something else 
to be done other than to simply substitute for one of the 
key locks shown in Cornell’s patent one of the time locks 
cited by the examiner.” (Record, p. 578.) 


4 


Referring, of course, to the * devices whereby” in- 
vented by Sargent, by which his own peculiar combination 
was made operative. 

Ou: Mareh 19th Sargent’s attorney struck out the 
clauses we have already mentioned, thus limiting his claim 
to a combination in which one of his peculiar “ devices 
whereby” should be emploved, and’ by the same amend- 


} 


ment struck out claim 1, and substituted the following: 


“The combination of a clock lock and a combination 


or key lock. both construct d to be applied On a safe, vault, 
or other door, so as to rest agalust the door bolt, and pro- 
vided with a lock bolt having MH Gpenhingor an offset which is 
automatically brought in and out of coincide Nee with the fonque 
of the door holt, whereby thie at or bolt may be retained in 
the unlocked position for shutting the door and prevented 
from being withdrawn when locked until both locks have 


7 }). odd.) 


—" 


been unlocked.” (Reeor 


On March 20th Sargent’s attorney amended again by 
striking out this amendment, so far as it related to the Tirst 
ee. +] of | , 
Clalra, reinstating Liiat Claim, and annexing the above 

claim as a second one. (It cord, }). OSU.) 
On March 22, 1875, the examiner rejected both claims, 


regarding them 


“as being substantially answered by the reference before 
cited. See ulso the Knglish patent of W. Ruthertord, 
April 14, 1831, No. 6,105. A rotating lock bolt having an 
otiset is not new. See for example the patent permutation 
locks of James Sargent, August 28, 1866, No. 57,574, and 
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EK. W. Brettell, Oct. 20, 1868, No. 83,129, among many 
others. The second claim may possibly be allowed if 
amended by inserting the words * constructed in two parts ’ 
after ‘lock bolt.’ (Record, P. O51.) 


An appeal was taken from this decision, and on 
March 27, 1875, the board of examiners-in-chief reversed 
the examiner. (Record, pp. 345-6.) 

[t is very evident that the examiners-in-chief were 
impressed by the peculiar modifications of Sargent, adapt- 
ing his time lock to use in the “triple device,” and re- 
garded them as necessary elements of the combinations 
described in the claims. They—the specific ‘ devices 
whereby °__were not shown 1) any of the patents cited 
by the examiner, although other ** devices whereby had 
been employed with every time lock ever invented. 

They “think that some modifications would be re- 
quired in order to apply them (7. e., Llaines’s and Little’s 
time locks) to the door and adapt them to the same door 


bolt,” and say farther: 


“Tf one of the time locks of Haines or Little was ap- 
plied to a safe door with a key lock like Cornell’s, and it 
was contrived to apply it independently to the same bolt 
work, the same results now achieved hy Sarge nts peculiar 
combination might perhaps be accomplished, But by no fair 
eonstruction of the elaims presented, we think, can it be 
held that they would prevent the mere displacing without 
adapting contrivances of one of Cornell’s locks on the door 
by one of the time locks referred to, if it eould he done cs 
easily as the examiner thinks.” (Record, ». 346.) 


[In other words, Sargent’s peculiar adapting devices 
used in combination are patentable, and do not conflict 
with the employment of othe devices in the sume Coli- 
binftion. 

This decision was the final action of the office, so far 
iis the question 7.) | pale nlability Was eoncerned. 

Before his patent could issue, Sargent was put into in- 
terference with Stockwell, Burge, and Little, all of whom 
had assigned their patents to the Yale Lock Manufacturing 


-_a 


-_<a 
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— et nega 
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Company, and all of whom now made broad claims for the 
combination of time lock and combination or key loek with 
the bolt work on a safe door (Reeord. pp. 346 to 348; O81 
to 584), and with Pillard and Lillie, who made similar 
claims. 

The decisions in these interference proceedings Lave 
very little importance for us, iis the on y question properly 
before the various examiners and the Commissioner was 
one of priory, as hetlwe en the contestants, all questions of 
nove lty, apart from this, and patent ib lity, being outside 
of the jurisdiction of these officers, as most of them ex- 
pressly or impliedly admitted. 

Ali of the contestants in the interference proceedings 
were estopped by their own broad claims from making 
any serious contest on the question of patentability, even if 
it were an open question. 

[It is apparent, however, that throughout the inter- 
ference proceedings, whenever patentebidity is discussed, 
the peculiar * devices whereby,” which were made neces- 
sary elements ot Sargent’s chaims, carried the day for 
him. 

Thus the examiner of interferences states, in deciding 
a motion to dissolve the interference between Pillard and 
Sargent because Sargent’s claims do not cover * patentable 
subject-matter,” that the examiners-in-chief had already 
passed on the question, and that he can not consider it 
anew. 


Ile adds: 


“ Whatever may be the private judgment of the ex- 
aminer, in regard to the question of novelty of Sargent’s 
claims, his official action must be controlled by the de- 
cisions ot the tribunal above,” Record, })}?. 300— +.) 


(On appeal from this decision the Clommussioner ot 


Patents said: 


“As regards the first two issues” (patentability and 
novelty), “lam of opinion that they do not constitute a 
part of the interference proceeding, but like those of 
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abandonment and public use, affect the statutory rights of 
Sargent, and are issues between him and the office.” (Ree- 
ord, 1). ot.) 


After citing Bigelow v. Commissioner of Patents, 7 O. 


(;, 605, he says 


“Tne objection -ado not goto the question of priority 
Which the cour in the case heretofore cited determined 
was the only one arising in an interference, but to that of 
patentability, which belongs alone to the application.’ 
(Reeord, p. 355.) 


- 


In his decision in the case of Little v. Sargent, March 
14, 1877, the examiner of interferences recites Little's 


claims, V1Z.: 

“]., The combinatl Mm O the oor of a sate or Vault, 
substantially as set forth, of the bolt work, the combina- 
tion or key lock eontrollable from the exterior of said door, 
and the time lock having Ho connection with the exterior 
of the door and controllable ouly by the operation of its 
loc:k work. 

Zi [ny combination with the ordinary holt work of ih 
safe or vault door, a combination or key lock, and a time 
lock, the two locks applied independently of each other so 


as to rest against and secure the bolt work, and provided 


° | , , ] . ,. 

With a dev) whereby the bolt Work may remain in the 
‘ , con } , } | | arr: 

retracted position for closing the door, the arrangement 


" . 


peng such that the bolt work can not be retracted until 


both locks have Lye Cll unlocked,” 
And adds: 


“Phe tirst claim is seen to be fora broad combination 
of (1) the bolt work of a door, (2) a time lock. and (8) an 
Independent non-time lock. Sargent makes no such elaim. 
ana Little's COUnNSseE| ? -.. COUMNSEI I ae The Yule Lock 


; a ‘ , ’ 4 j it . , : ’ 
Manutacturing Company) formally epudiates at on his 


. . } , ; } . 
chents behalt adisoO ads ad i f= pale nlite bitin, ana since the 
. ae , * 
: ; ; : . . f | se ,* : » . 
hearing has fled an amendment Withdrawing UU. (Reeord, 


|). Tye 


is very siguificant, in view of the fact that Sar- 


—/ 


1] 


gent makes just such a claim in the reissue, and that The 
Yale Lock Manufacturing Company are now engaged with 


him in attempting to uphold and enforce it. 


Ile says further: 


“Sargent’s second claim is fora combination of ¢de- 
rices peculiar to his applicati nal We, and neither shown, de- 
scribed, claimed, or used by Little. It is not seen that 
said claim, therefore, 18 involved it the interference, The 
renal controversy is between the first claim of Sargent and 
the second claim of Little to a combination of four ele- 
ments, namely, (1) the bolt work of a door, (2) a time lock, 
(3) a non-time lock, and (4) a device whereby the door bolt 
may be retained in the retracted position for shutting the 
door without interfering with the lock mechanism. 
it is argued by counsel ror Little. and properly, that 
With respect to the nore! clement introduced, Sargent must 
he contined to the element \" hieh he shows "or its equiva- 
lent. It is on this question of equivalency that the vari- 
ance of opinion will be found to hinge. 

Little’s case is regarded as still stronger, for in his in- 
vention is tound no fourth element at all as ‘a device 
“ her by the result is accomplished. oe (Reeord, }?. ood.) 

Tie time mechanism locks the bolt work a certain 
time ufter the door is closed ana locked, contrary to Sar- 
gents plan, Which requires the bolt to be locked uy) by 
hand before closing, aud thas necessitates a separate device 
to provide for the retraction of the bolt work. Little’s 
combination, as l regard it, is really a combination of but 
three elements, which are the analogues of Sargent’s, and 
though it oes what his does. the simil (rity is one of result only. 
[jittle’s secoud ciaim, therefore. is hot descriptive ot any 
Hug Which he snows or CTIpPOs s. but was drawn with 
argent’s device in view, not his own. With a proper 
laim, there would be no conf t. there b ing none alr aly in 
a fio mechanisms, es as. Cee hy f proper amendment of 


(teva second, 80 as to niake i/ ‘escriplivce of his Oi de Vice, tht- 
a . 


f 
stead of Sargent 8, all interference would be at an end, verbal 


ams ve // as real.”’ (Record. }). oud. ) 


As the claim had not been modified, however, the ex- 
aminer awarded priority of invention to Sargent. (Record, 


p- dv8.) 
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On appeal the examiners-in-chiet affirmed this de- 


CISION, bhey sav, among other things: 


“* While the three principal elements of the combina- 
tion ure operative to perform all that Is desired and ex- 
¥ ‘ . . . 
py ected of therm, they Cahn not be }) aced ith sition to be 


useful without the adoption or invention of * means 
whereby, Cte, ' 

The old Rutherford lock shows means whereby the 
| k is set, and 


naliovous means for 


there may be oth r Cases 11 WikiCil & 
aniiog rt] }) Pposes have 1} dlevised 

[| S@CTINS, therefore, that neither element of the ceom- 
bination eferred tO Is new, Thre polt work, key lock, 
clocks lock, ana *"weans W here by, separate y COs dered, 
wre al] (| 3 [1 1s only the new eombprm tion oft tihese old 
instruments which constitutes patentable novelty.” 


Phe board of examiners here fail to see that ‘the par- 
; . ? ’ . . . 
LIGuiAr “ Means \W hereby, ( mployed by sarvent, were new 
and had never before been used: and thev go bevond all 


Op nions mn saving tliat without reference to the 


ve ae eS 
av have a vahd elaim to the eom- 
| a+ by | ] . + #* - ] ° l- ] . : le 
Witikh CHE Deri Work of KeV iocKk and time OCK 


byirvaaty ) 2 © ij 
, , } , * 
when a 1OCKS ul eparated Tron. ¢ bo oormer, and acting 
i 


jointly upon the 


+} 
,? 


bolts.” 


Thev qualify this. however. immediately after be the 
i@y | Lekild \ Lillis, HOWeVEeP, TMeUIALeCLY Allel a ic 
»\ * 
stalement— 
66 T¢ } Fe + | - £2 ° ‘ : f+ pa . > ; 
if Ee ee Mele aele Lihedl 4 j ‘. sid f ‘ 7 site ‘fi fie he- 
‘ * 
' } f ') 3° ’ i ; j , s* . : ‘ 
tween the four elements [8 l_bolt work, key or combina- 
i - 1 ? j } "4 : ' * ; ; 
(L1OR LOCK, CIiOCKh UIC hy ana means whereby —hecause ths 
. ry > j .** ") .y , . 
sit ct di tj 7 f ; if j (Litherveii ? (lteeord., [?, HO.) 
* * ‘ 
Snowe I 1c al LF 5 DOCCULTAT ~” Hei WirerTeby ware, 
] ‘ ‘ } ‘ ; - } 
niter all, essen i} i? ValldditV Of hh claim, and that a 
} he | eieeaey fy . y >) ) pe oga) 1% | ’ oo? t | ¢ “és , 
re cdf CTrettlitl hal J f ‘se. j ‘> i Theol Li iil Lite. 


have bye ‘ae sllowed. 
er, Ellis Spear, on appeal trom the board 


ray : : ° 
ne Cowl bisslotli 


Suyes 


a 


= 


“My first impression, after an inspection of the draw- 
Ing and model, and a consideration of the claim in contro- 
versy, wis unfarorable to ils patentab lity. Time locks being 
old, like the combination or key locks, 11 might appear that 
the application of both together to a door, would be no 
more than the ordinary appieation of these locks to their 
position, where they would work out their ordinary fane- 
tions, and no more than their ordinary functions.” (Ree- 
ord, . SOL.) : } 

This combination appears To have the favorable COl- 
sideration of the examine pot inte rferences |, exXaminers-in- 
chief, and of my predecessor. lt las earnestly been CcOon- 
tested for more than a vear. The verv clatun, which Little 
now insists should be restricted, stands upon the record 
asserted by himself. In view ot these facts, at this late 
day,” ete, . . . “DL can not refuse this claim except 
upon the clear showing of its lack of patentability.” 
(Record, |). d02.) 

But he had no power to pass on the question of pat- 
entability, if he were so disposed. 

Afterward he suspended the order to issue the patent 
to Sargent, and the Secretary of the Interior, Hon. Carl 
Schurz, was applied to to revoke the order of suspension. 
and direct the commissioner to Issue the patent. ‘The ap- 
plication was based on the fact that the office had adjudged 
all questions in favor of Sargent, and that there remained 
nothing to do but the purely ministerial act of issuing the 
patent, which the commissioner had no right or discretion 
to refuse. The secretars decided that the commissioner's 
decisions were final, and that no appeal lay from them to 
any other tribunal. (Record, |. $66.) That all questions 
had been adjudicated in favor of Mr. Sargent, and that 
nothing remained but the ministerial duty of issuing his 
patent to him. (Reeord, pp. oF.) Ilis decision was in ex- 
act accordaice with the law, as subsequently declared in 
Butterworth v. Hoe. 112 U.S. 590. 

As the merits of the case could not come before him 
for review, his dictum, “there is no donbt that the in- 
vention claimed is patentable. Jn fact, this is conceded by 
all parties, and has been so determined” (Record, p. 368), 
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adds nothing whatever to the weight of the previous de- 
cislons, anc Was hho intended tO do SQ. 

Ile directed the commissioner to issue the patent, and 
On September 25, 1877, the patent No. 195,539, came torth 
with its two claims, as hereinbefore recited (pp. 6.7),and © a 
with the limitations noted. 

The Berkshire Bank lock did hot infringe either of 
thie claims (>| this orien! patent, boon it does hat contain 
either of the “devices whereby the door bolt may be re-— + 
tained in the unlocked position for shutting the door,” after 
the time lock is set, as required by the first claim, and it 
does heat contain il time lock provided Ww thy if lock bolt hav- 
Ing an opening, or an offset which is) “automatically 
brought in and out of coincidence with the tongue of the 
door bolt,” iis required by the second claim. This is 
practically conceded by complainants, for they do not 
charge that the Berkshire Dank lock infringes claims one 
and two of the reissue, which are substantial reproductions 
of the original claims. 


History of Sargent Reissue No. 7,947. 

On October 8, 1877, Sargent surrendered his original 
patent and filed an application for the reissue now i suit, 
inflating the specifications with general statements of the 
distinguishing characteristics of time locks and combina- 
tion, or key loeks, and the advantages of having both 


kinds pon rue same door, broadening the terms used to 


describe lis invention, wherever possible, suppressing ad- 
missions made in former applieations, and adding the third 
claim, which all the experts agree is not restricted to the 
combinations or devices recited in the claims of the origi- 
nal patent, and which is as broad as the claim made in his 
application of May 9, 1874, subsequently abandoned by 
him, and as broad as the first Little claim, concerning which . 
the examiner of interferences said: * Sargent makes vo such 
claim. (Record, }>}). SIO—d4.) 

The examiner, of course, rejected the third claim, and 
on October 26th, Sargent appealed to the examiners-in-chief, 


who had been so favorable to him in former proceedings. 
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The breadth of his new claim may be judged from this 
statement in his appeal, viz: “ Ali time locks used with 
bolt work must have some mechanical arrangement to 
make the bolt work to be retracted for closing the door. 
Such is present in many old patents, and has never been 
claimed by my chent: but what is claimed hy him is for the 
union of such (ii al ‘. Mrs He} pomp Cipre lock mith ‘l combination 
lock and holt work. all arrande fon the same door.” (Record, 
p. 370.) Ile now discards the “devices whereby” he got 
his patent originally, suppresses the fact that he himself 
Invented any thing but what was old and well-known, and 
makes the broad claim for the association of any kind of 
a time lock, with any kind of a non-time lock, and any 
kind of bolt work, to lock up a safe, only providing that 
the locks shall be independent of each other and shall be 
so arranged, somewhere, as to dog and release the bolt 
work. 

Mr. Wilkinson, the primary examiner, in bis answer 
to the reasons of appeal, makes an admirable statement of 
the case on which he may well challenge comparison with 
the decision of the examiners-in-chief overruling him. He 


SuVs, among other things: 


™ Leaving out the descriptive and recitative parts of 
the claim, as well as all superfluous and misleading matter, 
we have as the claim the tollowing elements and arrange- 
ments, viz: A combination or kev lock and a time lock 
combined with the bolt work of a safe door, both vsed Te 
dependently and resting against or connecting with the 
bolt work. The only elements are the two locks and the 
bolt work, no other element being hinted at even, and the 
arrangement olf sala elements Is that the locks rest uguinst 
or connect with bolt work, and ure used independently of 
each other. : 

To recite i the claim that the ‘key lock is control- 
lable from the outside, and the ‘time lock upon the inside 
only, 1s entirely Unnecessary, for all key or combination 
locks OT sates ure controlled Only from the outside, ana all 
time locks, as a matter of course, upon tie inside, are an- 
tomatically unlocked, 

It is a well-settled principle that a mere explanation 
of parts or recital of functions neither adds to nor takes 
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“awa y from): aclaim. All the matter which recites that the 
door can tot be opened vntil the lock allows it is a mere 


If in An. ordin: ivy lock patent we were to add to the 
claim, ‘thd arrange braertat beme such that thie door can not 
be opened until it is unlocked,’ it would be simply laugha- 
ble , aS all locks of all sorts serve just this PuUPpose, 

This vast mass of words in the claim, while at first 
elaunce seeming to restrict the claim, will be found to be 

utirely misieading, tiie ete, sagaatee le ese i of the claim 
being the simple independently acting time and combina- 
tion or key lock resting against ale’ work ofasate. That 
is all—-no more, no less. , 

lt |~ to be caretulls noted Phil the claim does hot re- 
strict to using the locks upon the door, but only ‘in com- 
bination with the bolt wo k of the door,’ and that the 
claim covers putting on Little or Derby, in the usual way, 
With a Sargent or other combination lock.” (Record, pp. 


S71. 


Ile then Foes OVCE the various decisions while the 
former application was pending, to show that the limiting 
of its claims to the peculiar devices invented by Ssaurgent 


was what saved them. and adds: 


“Tt very clearly follows that the claim expanded so ”as 
to omit these restrietions is entirely untenable in aecord- 
anee with the very terms otf the commissioner aud board 


decisions.” (Record, pp. 375, 374.) 
And again he says: 


‘* (ert: Hin) frets. it is believe a must be coneeded, for 
they seem too plain to be denied, viz., that whatever merits 
Sargent may have in his excellent and practical invention, 
yet he now claims in his third claim, not his reorganiza- 
tron, not lis arrangement >t) door, nor vel his a iil’- 
rangement for Instantaneous locking, as set forth by Ilon. 
Senator Conkling, but simply aggregating two well- known 
locks Ina well-known Way, o 

Sargent now comes torward in his reissue in a claim 
never hetore, it is bel eved, even utite npte “ad, and prevents 
the equal rights of others to aggregate well-known locks, 
even Where they do not embody the same or substantially 


~~ 


the same devices, combinations, and arrangements which 
he does. 

The case Ol Burr v [J jea, | \ “all. ook (Supreme 
(lourt decision , ais hong sfood In the Way of just such CX- 
pansions by reissue, 

Sargent now asks tor an idea or abstraction, viz., 
broadly the idea of using the two well-known locks on the 
well-known boit work. 

Ile has yrouped these | yrether in his OWT) way, and 
seeks to prevent others from grouping them in their own 
way, and virtually claims any arrangement performing the 
same functions. 

Nothing can be more clear than the Supreme Court de- 
cision just quoted in its denunelation of such reissues.” 


(Record, pp. 374, 875.) 


But argument was wasted on the examiners-in-chiet. 
Sargent and Greenleaf and The Yale Lock Manufacturing 
Company had already, On Cie loth of October, i ve COll- 
cluded an agrcement, negotiats probably before the filing 
of the appheation for the reissue, by which they pooled all 
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‘ , ' , ‘ 7 _ in 
Lhe imterest8 ln the Time lock bu Ness (IACCOra, | |}. S), 


and sargents old OpPponel Ts Were nOW JUSt AS ANXIOUS AS 
he was to have the broad learyyn 2 wea, whieh would Cuoll- 


fer upon them the monopoly of the whole trade, and which 
they had once * formally repudiated as unpatentable ” and 
withdrawn. If they did not actually * bring pressure” to 
bear in aid of their old adversary, they at least did not 
resist. The examiners-in-chief reversed the primary exam- 
iner, and the reissue cume forth as applied for. 

As showing their reckless disregard of all previous 
proceedings, and of the limitations made by Sargent him- 
self, we quote two passages from their decision, VIZ: 


_ The claim Wn controvers’ is the Sane bn substance (in 
the first claim of Little, whose application was once in in- 
terferenuce with spargent, and Ww Tir h Wis admitted to he 
patentable bd) the ofhce at the time of the declaration oO! 


the interference. | . 


Forgetting that the examiner had said of this very 


claim: 


COURSE } for. 


mally repudiated it in his client’s behalf also as a non patent- 


“6 Means whereby? while being essential to the conve- 
nient Wse oO} this COMDIN Lion. 18 merely lnc lental to the 
nn sh ft dea. ani wanes he Ari. Ps lon iitely. without depart- 


me from th ~ mit and scone ithe applicants Invention. 


|? | pr. 
" ‘ey 1). 7 
* »s * a } , . 
i . % . . A _* . 5 
rorgetting that Sargent, hims¢ f had 3 ruck out of his 
= } : . \¢ sri '? ] } ** " . ee , bs 
cil 1) p< «A i | ce ijt ori’ Al ax Te iit Stitcil phrases as A ile 
’ 7 ! 
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fi i- / ae fis f ; j j j ar if yi fi} r if iy, ae chal. ] de not wish 


riel j j | ’ . : a) (sii? ray pil ae fhiis Purpose and “Other 
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ef) Coty / ins m. ; j pit (te {/ nie it eee. hie er eee \ r1cCce- 
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el Ee BS 14) se CELE PLeS tbh Gi eG bite eB cLIis We Se &en LTrh py - 
I ‘ ‘ 
) 
tant part of Tl Satnhe aie S100). Re Ord, Pb. OLA 
; 

We have nothit yriodo with what oecurred after Sar- 


rent and The Yale Lock Manufacturing Company pooled 
their iuterests: nor do we kuow, ouly in part. We know 


' ‘. " ry ‘ — ’ " 
there Was perfect harmony, tor ohne thing. fhev were only 
. + 

’ 4 } e ° ‘ ‘ a 
too happv-eto acknowiedge each othe 8S Pigs, and O have 
the arbitrators—their own attornevs. by the wav—declare 


} | , i] : ; ‘ PO Be ‘ . , o°7 °7 
te pei /] j j 7 ain PrrltewMIS ta ded, Record, pie 34 4 } 


ry* 7 ° , a | , San 
| he arbitrators sanlad Thal \ Ale SHOUT DAV sO much ce. 
oe 


sargent for t nght to use his “triple device and other 
‘ : 

} ’ } } } 4 ge , 
patents, a mathat Sargent siouid pav so much to Yule—an 
equal amount, fot iht We Khbow—for the right to us 

. } +) y ? . | ’ ; ’ 

»*? ? | s* : . ‘ 5 7 ' . ‘- " ‘ '- " ‘ ; | e) i* 
Lait a Re ord, t), Silene . cil ‘ il rine ’ eCOULd TrLibing All bauk- 

. j + * A . ; _ ; } , ’ | - . > . oaorts ‘ 
Crs DUV TIMe-lOcKSs OF Theil, oO fake on thé COTIOLNATION 
ee | + | . i . : . ] . } 
Ald KEV LOUCKS mey nad & ViaVs Deel using—and would hoa 
if eouvenient to u ising—if they bought of others, 


} } ‘ rereaten | a , 
be Dalauee, one Way or anotluer, Would be a small mattel 


Comparison of Original 195,539 with Reissue 7,947. 
The amended bill alleges that © Sargent, finding that 


. 4 > ’ ae — - , : Teens , : 
SiLicl Le ters ated) a No. 19) oPede?, Were 11) iperative, by reasot) 


. 


ot ra Cerys 72% sufh T 1} pec t} wtio} ana The said 


. 
7, 
; 
; 
* 
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error having arisen by inadvertency, accident, and mis- 
take,” ete., * the said Sargent surrendered said letters pat- 
ent to the commissioner of patents, according to the pro- 
visions of the statutes of the United States in such case 
made and provided.” Complainants did not attempt to 
prove that their patent was inoperative, or that the speciti- 
cation was defective and insufficient in any particular. On 
the contrary, their expert is compelled to admit that he is 
unable to point out any instance of accident, inadvertence, 
or mistake, or any insufficiency in the specification, except 
a possible one in the wording of claim 2, which he thinks 
is a little broader in the original than in the reissue. 
(Renwick, X-Q. 82 and 83, p. 75.) Defendants’ expert 
says he has 


“carefully examined the original specification, in search 
of such error or inadvertence, without finding any. In all 
these particulars in which the reissue diflers from the 
original patent, the differences are such as greatly to en- 
large the stated scope of the invention.” (Knight, Q. 9, 
}?. l6o.) 


ltis v ry evident. from a comparison of the two speci- 
fications, that the sole object of the reissue Was to secure 
the enlarged claim. and to cover uy) the baldness of the 
claim under a mass of verbiage in which the description 
of what he actually invented is almost lost to sight. 

The original patent covers four pages of this printed 
record (239 to 945): the reissue covers eight and a half (448 
to 456. inclusive). The drawings of the two are identical 
(Dodee, J. 7s. |. 15%). ehticd tee I specificatl tis show ( learly 


the ciements of Sargent s if Ling dieVice, (Dodse, (). 128 


to 152, Di 153, lov ) fhe added matter consists, for the 
most bart, ol a WW HrisoOMm rei¢geratpon of the distinyvuishing 
q halities of time-lockKs and combination lock+—-qualities 
which belong to each considered by itself—and of the ad- 
vantuyves of having one of each kind on the door of a safe 
or vanit. We have aot sy. to notice all the discrepan- 
eles. but will enll attention to some of them by means of 


, S , 
the puratiie!l cotumn, theteatinw bv taties the Words lh the 


‘Patent, No. 195,539 


ig » a 7 eclion ot the bolt ij t} 


. , 
My ; wprot yh ag ae ‘9 th rf ly 
, ; } } } 
mn when fa pnd / : te f oc aT fii 
j 4 , ; 7. 
} ped ‘ig yi 17 iid r «£f ? 
Z - ; / ; 
for th jeu } ; j ng ) 
/ ; 7 / fy fl rei / fi 
j 
ha t AT ‘i? P j ) ‘} ) 
' : " 
CioekK-lochs have also been us 
upon doors, Leuit fea) 
2 
. . . ; 
| pT) cawiilke, stiet) MmeKS HAVe ¢ ripe) 


been used singly on a door ( 


case, When the lock releases the bol 


One) oO} le a time move mMetht tha. 


been combined dsrect with a loek 


lt} such a manner that the twe 


really constitute but a single bOock, 


— 


iv moh de h Cas l 


ficiency of the lime movement 


“>, - 
oo! ‘ 4 } 


ViIoiehce wW Ald} | ee 


to t’e lock f fane gar 2 tiie e]- 


ee , p P y . 
Tu all ng ates one form of toe 


— ms 


bolt or obstru fjon for ws in = a time 


lock (4440) 


; , . , 
. OC KOM Ss #AVe AISO her 1) used 
li! 1) 4 i (OO? 
’ ? } 
boa is bam aware, steh A 
4 — 7} t ' rie J ¢*7) trac cl ~] wriy 
‘ ? t f ie | ? 4 r W ‘ | * k 
| t | { ' 
iti Live >it { ctr hee | 
eri? ’ cif five cl ’ af ; lit}- 
lt IN cl “biea / rm CoN he onened 
} i V ‘) / ; fe 
hen a time movement had been 
| ° . ‘ ' ° ° 
{ peyton? cdl with From Loe k it} 


f , J y? pe if 
‘ ‘ j h th f ~ r 
lugof a ; ] that } 
; f f) f 
y / } f j ? j Statue 
a i/o rid, j Mil 
rt if violence be applied to 

a | k , / hie If ; j / 

j 
i is the efficiency Ol the time 
movement iT hy lestroyed (449 
1) } 


Krom which ne would have tie nubiie infer that ne 


’ 
; 


. aT 4,’ a ae er os : ‘ : . 
own patent, No. 186,369 (Reeord, p. 555), was the only ‘in- 


stance of such combination of time-lock and common lock, 


and ignores Rutherford, Bayley, Hollen, and others, who 


7 
7 


made that combination long betore him. 


a Mvy invention ( onsists, primarily 


in the combination with the door 


My invention consists, frst, in 


the combination with a ftime-lock 


bolt, of a clock-lock and a com- and a combination or key lock, bot/ 


| 
| 


| 


} 


rately upon the door, having each an 


° ; Ss , ; 
. d Prn«idte f if fy nm weer /, fhe c 


sey * ih Yh ai 7 ; r ) ae gfe halt wi ‘., } om 
; J 4 ir in j ” if dog 
, , 9 . 
: ‘ ; ul inat ri y» i ; 
) ; 
sh: still remains loc {and sceures the 
e 4 
f ; ya) } 
: 
‘ 
‘ 
‘ 
5 
| Notion original 
7 
’ 
‘ i 
4 j 
' L the | i} ‘ ’ e { 
| ] 
" f iCti iif ( 
! tgs ; Mi P hy 
i . f arith MM 
’ it my }) i] yn) ; i : 
+> a4) 
; > : } . 
ihe combination otf key 1 k , 
jy } ? . 
fura ie j cated timeeae . th thie 
~ prrecaie thie Cyne rates if het ti @ 
. i 


clock-lock may be p/aced anywhere 


bination or key lock, applied sepa- 


shi ld be located in 


constructed to be applied on a safe, 
vault, or other door, so as to rest against, 
the 
moor and provided with a device where- 
by the bolt-work 


. + " ” ; 
unlocked position for shutting the di oT, 


CoOnNeé “f with hodt-we rk On sa a 


Hay he retained in the 
and he automatical/y locked by the lock 


and 


‘hanically by the combination or key 


holt or obstruction of the time-loek. 
—_ 
’ ck: the who/e 80 arr mged that the 

ork can not be withdrawn when 
ocked ti t Loth lock ; hav. heen u locked 
(449. ) 


Third. rh the comination, with the 


hy f. 


Hawg rk or aa: fe or paul door, of a 
Ombination lack. Contr Liab f mechante- 


rly from the exterior of saad dor i with 


t time-lock, contro/lable automat cal/y, 
rT wn lack ne’, hy the aperatan of ifs 


f ‘ef Th cl qe unm, /, th ‘ f & rid locks aT- 
0 onirel the 


f j, e / j 


okay q ana iivie 


ting of work, 40 that sad 


iz or vand Jo r can not he epeuea 


ocked wntel beth of sad lacks 
Pe /, WR: f their 


dur to be 


' Leen und ched or 
, 


; 
J nga f n tn enable the 


i x ibst wilia ly as herein titer de- 


j Lhe eanstruction and arrandqen fit of 


f » j Liman ; Mm ¥ rein 
Le : Lut 4 te f fia 
/ f - a fi e-'0 }. 
7, lasa port con ‘ang one 
ntof the contunati alicd for in 
muy ela (44%) ) 


j fii c mf nearion loc . ar d the time- 


hy other m 


/ yf ni thr eg f clin ¥ ith 
4, the bolt-i r i the sah: oT 
/ il d evch of sail l cks | hould 


Lhe comp ete ln itself, and so construct- 
i that they may be p/aced at any po- 

or vault door. 

key lock 

the 
ia spindle or keu which operates it, 

but the time-lock may be located any 


stron Ol da rhe 
combination or 


line with 


. ” — ae ~ ~- 
~ 
99 
me 
i =“ . r - ? , + - 
where space is fest formed foriton where the safe or vavlt door where 
the dloor (9210. ) Weel epuce Is reset for it 
{ pou ) 
In locking the afe or y auit door. aT ne necha ey! arr rnJqeve ni r de- 
. ; ’ . ; ; ? } 
some device 7s neerssa tod the Vice li be enpleoyed to enatle the 
’ ” . ; j * . 
door-bolt to remain back in ‘4#e un ot OLatrucin «f the time-/ock 
locked position until the door to be set or acjusted while the safe dour 
, ' } 3 — 
c] sec]. wilhoudl talerfering Mi th Lite § 0 7? f el nil-work in are act d 
| mm orgy ) ked iti so that the 
t Ci OC/ : (40 i 1?tij ; in @ prams a Chandy, ots id tive 
‘ : , ; 
(ii & ti he Closed fo adm f Ol Clee bolt- 
wor y A Cled oTr Cast 


The loek-lo tor chstructon, D. illus. 
treted in Bigs. 1,2 and 8, ie ene of the 
devices that should be emyloyed to en- 


alie the time-lek to he cer etc, 


After deseribing lis rotary lock-bolt in two parts, 


D', D*?, in equivalent terms, merely substituting “ notch, re- 
cess, or offset,” in the reissue, for “the socket, d.’’ in the 
el i 


ii('- 


original, and leaving out the qualifying word, * cot/edd 
fore spring, he sums up its action as follows: 


“ The dooris then shut, and the door- The bolt-work is projected or cast 


bolt thrown oO if, and the tension of the whi " the lock-ho for ¢ Astr clion of said 


> , ’ , ; ; 

Spreng, J, Causes the } art, LF, to turn time-lock will automatically be brought 
’ r 7 ’ . 7 , . 

when released, thereby locking the door- into a locked positi and the door of 


bolt. (540, 541.) the safe or vault securely quarded by a 


mbination lock, if it be locked, and a 
f / f an / th hy 't-work he prevent / 
from bei y refra ted. or th vale or aull 
i wvital / fi, j el hicrv j On 
unlocked.” (451, 452. ) 
The cevice ahove described Jorms a 'Omitted in reissue. | 


} art of t} e cloc k-i, : ' heing the 


the same. (541 


Mr. Sargent closes his expansive treatise on the advan- 
tuges of employing two different kinds of locks, both old, 


on the same door. with the following observations: 


“Another advantage of my invention is the capability 
of the separate locks being applied on different parts of the 


safe or vault door with respect to the bolt-work indifferently. 
The bolt-work on different safe or vault doors is fre saat 
such that the time-lock and the combination or key lock 
can not be applied together; but in such ease the time-lock 
may be attached at the most convenient location, as no opening 
through the door is rm quisite 

The fime-lo i di he Gj} lied ithe €Se and / cilily {0 the 
doors of old SAile@s ¢ raults haring the eombi shia ” or hey } ek 
already thereon, this SCCOHTING tii rdvantage of a fime-loek and 
a combination or ke if loel: with pul tf nee ssity of removing hi, 


old lock.’ (Record, pp. 455, 436 
. : 


When the court has had time to fully realize the colos- 
sal genius and inventive faculty required to coneeive this 
last proposition, it may, in some slight measure, be pre 
pared for the claim three, which appellees are said to have 
infringed, and which we append, stripped of the mere ad- 
jectives and qualifying pPurases vhich ascribe to each kind 
of lock the properties that inhere in it, were born with if, 
and constitute its raison ¢ 

Ife says: 


“I do not claim broadly a time-lock of any peculiar 
construction: nor do | ciadltn two or more combination 
locks combined with the bolt-work of-ua safe or vault door, 
as such are old and Me i] kh iON, 

What I claim and desire to secure by letters patent is: 
3. The combination with the bolt-work of a sate or vault 
door of a combination or kev lock . . . with a time- 
lock, . .° . both of said locks being arranged so as to 
rest against or connect with the bolt-work, . . . both 
of said locks being Indepel dent ot each other, and ar- 
ranged , ; ‘ gO) that sald sate or vault door can not be 
opened when locked until both of said loeks have been 
unlocked.” 


This Enlarged Claim is Invalid, Being for a Different 
Invention from That Claimed in the Original 
Patent. 

That the claim is an enlarged one has been already 
demonstrated, and is apparent on the face of the papers. 

W ec hardly need ex testimony to advise us of that fact, 


per rt 
—_—ew wa Wisaviaw caaee rT eew pp Une ave ote weeeee j so wotew- 


(Ikecord, p. 448). 
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102,103: Koight, 


thor Ti THAT IS NOL Wanting. (Dodge, pp. 
}). 165; Renuwick, })}?. os, wo, Gs. Gi, «0. Judge Lowell 
SaVS. In fhe claim must yistrued in the 
broadest : bidet ros here | fringeme¢ i 
(Record, 26 
: R - 
Assumil forthe sake of argument. that 1t covers a 
patentable coinbination and novel, and that Sargent 
would have Dee Cd, TO Si rcininmn when he filed his 
orne@inal appipcaty n 195.5389. can he uow reissue for the 
pUrpos making such Giaaim [t should be remembered 
thist he mata : Criss 1} \la RYE? and abandoned 
if rial ‘ I plicat Wil pending it) thi ofhice 
an li Nlarelh :* | ) » Senprembel YASy isi: that in) all 
that tre he ne r asserted sue it Alin that, on the con- 
trary. he struek out and abandoned matter indicating an 
Intent to clan SoOmeti ng hore than the specific devices 
invented Ly hin ana tha tine consideration of these Spre- 
Tonite dey Cs whe this eVvick ee Of iInveution attorded by 
them enabled him to procure his original patent, with tts 
rest! eted claims. 4 
If should le 1) lerstood., AISO. that the combination 
here claimed had been in public use, with the knowledge 
and consent of Sargent himself, for more than three vears 
before he filed lis application for the reissue. 
Mir. Sargent devised two specics of time-locks, viz.: 
hy] No. P COTS sting of ra time-att chim it applied LO hold 
Uy) the dow or an bat Or a combination lock, shown in 
patent No, 186,509 (Reeord, p. 433); and his No, 2, which 
Was a time-lock proper, intended to be applied Independ- ‘ 
tiv of the bolt-work (iecord, p. 215). This No. 2 time- 
lock is s| ind described in Letters Patent, No. 165,878, 
granted to him August 7, 1875, on iis application filed 
July 20, 18% (Reeord, p. ood. lle satisfied the exam- 
iners of interferences that he apphed this latter to a safe pee 
door in Morrison, Ill., in May, 1874 (Reeord, pp. 358, 360), 
and he testifies that he personally applied his No. 2 locks 
to banks in California, in June, 1874 (Reeord, p. 214). 
The applicat on for the reissue was tiled October 8, 1877 
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Concerning this No. 2 time-lock, he testifies : 


“Our No. 2 time-lock is adjusted to a sate door inde- 


ie ndent of its combination lock, having its own bearing to pro- 
tect bolt-work.” (Record, p. 215.) 


- 

And again: 

“Our No. 2 lock, as we term it, can either be adjusted 
to a safe or vault door, where there is already a combination 
or hey lack. either pon adh old OT HEW wate. each lock acting 
independ nily Won the bolt-work, or, in other words, WiC r 
lock has to be unlocked betore the bolt-work can be thrown 
In its unlocked position.” (Record, p. 216.) 

Aud again: 

* Quer No. 2 is it separate fime-l ck. ana designed to he 
furnished to agents to be placed upon a sate, with or without 
a combination lock. We nereorowm ke or se ] holt-works for (t safe 
door.” (Record, p. 216.) . , 

= 

In Coon v. Wilson, 113 U.S. 268-272, enlarged claims 
in a reissued patent were declared invalid, although the 
reissue was applied for in a little over three months after 
the original was granted, and this court there says, that to 
justify such a reissue, “a clear mistake, inadvertently com- 
mitted, aT, hie wording of a claim. iS NECESSATY, without reter- 
ence to the le ngth of lime. 

This case had not been decided when Judge Lowell 
handed down his decision, and he overlooked the prinetple 
there announced, ana the tacts with re card to prior public 
use, when he states that: “ This patent was reissued so 
soon after its grant that it 1s not obnoxious to the objec- 
ion of undue delay.” (Keeord, p. 626.) 


The Third Claim of the Reissue does not Cover a Pat- 
entable Combination. 
The invalidity of the’ third claim (granting for the 


sake of argument that it was applied for in time) is estab- 


i te a 


°6 


lished by the admissions of Mr.. Sargent, above quoted, 
and matter contained in the specifications themselves. 
Ilow can there bea patentable combination between things 
Which are thus * separat Sigg “independent of each other,” 
si having FUaCH Abid depend nt action’ and ‘compli ti in thre in- 


, 


The bolt-work must be independent, 7. e., moved 


be, 


selves % 
backward and forward, by means of its own handle; just 
as it would be if there were no locks on the door, and 1s 
not moved either Way by the locks. The locks interpose 
an obstruction to the retraction of the bolt-work when 
locked ; but no man ever patented the *“‘combination’”’ of a 
combination or key lock with bolt-work, because it was 
the office of a combination or ke lock to lock up boit- 
work from the time bolt-work first came into use. He 
might as well patent the combination of a common lock 
with the jamb of the door. When a man desired a lock 
of any kind he had the right to apply it to lock a dvor 
directly, by throwing its bolt into the jamb of the door, 
orto lock independent bolt-work, both methods having 
been COMMmMOn for more thre thirts Vears., Ile eould not 
ada tO this right by patenting thre 80 called ais combination.’ 
nor could he be deprived of it by some one else patenting the 
so-called * combination.” Any one having the right to use 
the dock would have the mght to use it in any way, and 
uny one having the right to use either one of two locks 
would have the right to use both, 

Ln this Case, neither lock has any connection with or 


influences over The other. Kach perfor is its OW) functions 


| | 


Without regard to the other, and in exactly the same way 
as if the other were entirely removed. When the time- 
lock ceases its do 


. 
ari 
— 


ing action, if does not keep the door 
locked, nor contribute in any way toward doing so. When 
the otlicer of the bank has been compelled by bur- 
glars to open the combination lock at mght, i no longer 
keeps the door locked, nor contributes in any way toward 
doing so. The result, in either of the cases supposed by 
Mr. Sargent, is due solely to the presence of the other lock 


on the dvor operating by itself in its own peculiar Way. 


The ola key or combination lock on the old door, sup- 


a 
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posed by Mr. Sargent, is used to lock upand unlock the bolt- 
work it the old wil, unaffected by tie presence of its new 
neighbor, the time-lock ; and the new time-lock locks up 
and unlocks the bolt-work in the same way as if it were 
wione in its glory 

So Mr. Towne, president of The Yale Lock Manu- 


/ 


facturing Company, is compelled to admit, after dodging 


the question for some time: 


“The presence of the new non-time lock, of course, 
loes not cause the time-lock to perform its intended fune- 
tion in the combination, either differently or in the same 
manner that it would if the non-time lock were not present ; 
in other words, ench element of the combination 1s self-con- 
tuined, complete, and operative within itself.” (See Towne’s 


’ 


last answer to X-Q. 54, p. 352.) 
We quote the following from the same authority : 


«*X-Q. 64. Is not this true, that in Sargent’s combina- 
tion the dog ot the time-! ek is brought into envagement 
with the bolt-work, and is withdrawn from engagement 
with the bolt-work in precisely the same way and at the 
same moments of time as if there were no nou-time lock 
on the door: 

A. Yes. 

X-Q. 65. Is the same true of the non-time lock in its 
relations to the time-lock 7? 

A. Yes: it ie— 

A-Q. 66. llow old in the art Is the use of tiro indepe nile 
ent locks applied lo the same bolt-work ? 


A. Twenty Vears at least.” (Record, |p. 333-334.) 


fn Sargent’s alleged combination, the increased secur- 
itv is due simply to the multiplication of locks, each fur- 
nishing its own resisting power in its own peculiar way, 
and not to any new force generated by the action of one 
upon the other. Both time-locks and combination locks 
had been used long before to dog bolt-work, as Sargent 
admits. It could hard.y be called incention to put two of 
them, one of each kind, on the same door, provided only 
there was “*space present,” or “ formed for it,” a condition 
with which even the inventive Mr. Sargent is unable to dis- 
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pense. It would require no more invention to put a 
tine-lock on a door where there was already a kev lock or 
a combination lock, than it | ice pul it Ou dw do ry where 


there WiailS tho lock, To hold otherwise would be to hold that 


uw man who already has a combination lock on his safe 
door and buys a time-lock, which he has the mght to buy 
and use, must perforce take off the combination lock, be- 
fore he puts on the time-lock, LO keep from exercising in- 
vention, and thus trespassing on the exclusive domain of 
Mr. Sargent. 

It may require se/f-res/rait on the part of a time-lock 
inventor, but it certainly does not require invention to leave 
a key lock ora combination lock on the door where he 
finds ‘it. 

We again cal! Mr. Towne, President of the Yale Lock 
Manufacturing Company, to the stand, and ask him 
whether, if he had applied a Little lock to a door which 


was already provided with a combination lock, he would 


have removed the old lock or left it On. 


“A. That would have depended upon whether I wished 
simply the security Of a time-loek orthe combined se urity 
of atime and non-time lock. 

X-Q. 90. 1 you had «dh sired the 
been entirely feasible. would it net 
| ck lnaley the cul V aif | | 
KnOWtH Tor appl | 

A. As 
whereby Lhe holt-worl 
for closing the door. it would, 

\ Q). 100. In the arbits 


lice? Trishdde’ 


rreenleat 7 
A. There was, 
X-Q. 101. How much per lock ? 
A. I should prefer not to answer this question, as my 
doing might. be detrimental to our business.” (Record, 


*)* 


jos. ) 


Rutherford shows one form of time-lock whieh can 


used either to dog the bolt of a key lock or any other 
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bolt of a door. He shows another form of time-lock that 
is used only to dog the door-bolt, the latter being moved 
by its OW] independent an lle, (Reeord, }}). 464-9.) 

In December, 1851, Wm. L. Bass obtained a patent 
for “certain additions to the known machinery for reliev- 
lung the pawl from a bolt by means of machinery inside 
of the door and actuated by a time-piece in the same lo- 
eality,” which additions are designed to come into opera- 
tion in case the clock sto: ped or fuiled to do its work. 
(Reeord, p. 477.) He shows and describes an independent 
door-boit moved into and out of the locking position by 
an outside handle, whieh bolt is dogged by the time-lock. 

Li November, LSS, Lyman Derby patented il time 
lock to be used in connection with independent multiple 


bolt-work on a sute door. Ile says in his specification : 


“The nature of my invention consists in. . . also 
the mode of constructing and operating a spring latching 
lever by means of a simple clock movement, so that how- 
ever ponderous the locking bars may be, the power of an 
ordinary clock movement will be sufficient tor the pur- 
poses required, ana iS euch crt the parts—to wit, the lock- 
ing bars, pendulous latching lever, and clock movement— 
ure detached and operate independent of each other, except 
in the operation of unlatching the locking bars, 1t can be 
seen at once that the greatest amount of security is ob- 
tuined by: the least possible amount of mechanism and 
power,” (Record, p. 491.) 


[n this same month, O. Bayly obtained a patent fora 
time lock applied to dog and release independent hoit-work 
on a safe door, which was moved by hand whenever the 
time-loek allowed it to be done. (Reeord, |). 493.) 

In May, 1869, L. A. Haines patented a time-lock 
which dogged an independent door-bolt that was moved 
into the locking position by an outside handle, and out of 
it by a spring. It could, of course, be moved backward, 
as well as forward, by hand. The time-lock did not move 
it either way. (Reeord, p. 502.) 

Finally, S. A. Little obtained a patent in January, 
1874, on an application filed July 5, 1873, for a time-lock 
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applied todog and release independent multiple bolt-work, 
and the Berkshire Bank lock is charged with being an 1n- 


fringement of the third reissue of this latest patent. 


(Record, p. 521.) In the drawings attached to his applica- 
tion, the independent multiple bolt-work, with its carry- 
ing bar, is plainly shown, and there is room to apply at 
least three key or combination locks in the ordinary way 
to dog the same _ bolt-work. Sargent is therefore com- 
pelled to adiit in his specificati yous that * clock-loeks have 
heen wsed singly ona sate-door. 80 that, wher said loek re- 
leased the bolt-worl. or other fast Wind ot the said door, it was 
unlocked.” (Record, 449, 450.) 

Now, What mrention would be required to further 
secure the door-bolts or niultiple holt-work, shown by 
any one of these patentees, by plaging a key or combina- 
tion lock behind, above, or below fhe bolts in the manner 
shown in Cornell’s patent of 1858,;and then pronounced by 
him old and well knownUin 18737 A locksmith who could 
not do this, with ease and facility, would be discharged, 
at once, as utterly unfit for his trade. 

Mere association or juxtaposition of objects Is not 
patentable combination, as this court has decided over anid 
over again. 

Thus, in Reckendorfer v. Faber, 92 U.S. 347, 356, a pat- 
entee had secured a patent forthe combination of the 
lead and india rubber, or other crasing substanee, in the 
holder of a drawing pencil; te, he tad combined a piece 
of rubber and a piece of lead with the same handle, and, 
SO fur as the evidence shows, he was the first one to do so, 


The court say : 


“ Kach, however, continues to perform its own duty, 
and nothing else. No effect is produced, no result fol- 
lows from the joint use of the two. 


A handle in common, a joint handle, does not create 
a new or combined operation. The han lle tor the pencil 
does not create or ial the handle of the erasure, Bach 
has and each requires a handle, the same as te had re- 
quired, Without reference to what is at the other end ot 
Lire lustrument: “nid the operall mm OF the handle of ana 
for each Is precisely thie Sume, Whether the new article is 
or is nut at the other end of it... 


The law requires more than a change of form, or 
juxtaposition of parts, or of the external arrangement of 
things, or of the order in which they are used, to give 
patentability. Curtis on Pat., $50; //ailes v. Van Wormer, 
290 Wal. 353. (356.) ae 

The combination, to be patentable, must produce a 
different force, or effect, or result, in the combined forces 
or processes from that given by their separate parts. 
There must be a new result produced by their union; if 
not so, it is only ail aggregation Of} separate elements. .. 

In the case we are considering, the parts claimed to 
make a combination are distinet and disconnected. Not 
only is there no new result, but no joint operation. When 
the lead is used, it performs the same operation and in 
the same manner as it would do if there was no rubber 
at the other end of the pencil; when the rubber is used, 
it is in the same manner and pertorms the same duty as 
if the lead were not in the same pencil.” (3957.) 


And the patent was held to be invalid. 

So we niay say, With even more force, in this case, a 
bolt-work In common, a joint bolt-work, does not create 
a new or combined operation. Each has and each requires 
a bolt-work, the same as it had required, without refer- 
ence to what Is at the other end of it. 

In that ease, there was a new contrivance for fasten- 
Ing the rubber to the other end of the penctl holder, which 
seemed to some members of the court to involve inven- 
tion: but, in the case at bar, if the time lock can be ap- 


plied to bolt-work at all. it can be applied iD exactly the 
same way when another lock is present, provided there 1s 
root enough. 


So, in //lailes v. Van Wormer, 20 Wal. 353, 367-8, the 


eourt say 


“A new combination, if it produced new and useful 
results, is patentable, though all the constituents of the 
combination were well known and in common use before 
the combination was made; but the results must be a pro- 
duct of the combination, and not a mere avgregate of sev- 
eral resnits, each the complete product of one of the com- 
bined elements. . . . Merely bringing old devices into 
juxtaposition, and there allowing each to work out its own 
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effect without the production of something novel, is not 
invention. No one, by bringing together several old de- 
vices without producing a new and useful result, the joint 
product of the elements of the combination, and something 
more than an aqggqreqat of old ie sults, Call acquire a | right to 
prevent others from using the same devices,” ete. 


So, in Pickering v. McCullough, 104 U.S. 310, 318, the 


court say: 


“In Nimmo’s apparatus, it is perfectly clear that all 
the elements of the combination are old, and that each 
operates only in’ the pre way. Beyond the separate and 
well known results produced by them separately, no one of 
them contributed to the combined result any new feature 3 
noe one of them adds to the combination any thing more 
than its separate, independent effect; no one of them gives 
any additional effic! lene \ to the others. or changes it) any 
Way the mode or result « of its a ‘trom.’ 


All of which is exactly true of the combination de- 


| e= tg 
scribed in Sargeut’s third claim 


“Toa patentable combination of old elements, all the 
constituents must so enter ito it as that Cuchi qualifies 
every other. To draw an illustration from another branch 
of the tuaw, they ritist be joint tenants of the domain of 
the invention, seized each of every part, per my et per tout, 
and not mere tenants in common, with se parate interests 
and estates. It must form either a new machine of a dis- 
tinct character gr ianction, or produce a result due to the 
joint and co-operating action of all the elements, and whieh 
Is not the mere adding together of separate combinations ; 
otherwise, it is only a mechanical juxtaposition, and not a 
Vital union. | 


See also: 
NSlinipson v. Woodman, 10 Wal. are 
Slawson v. Grand St. R. R. Co., 107 U.S. 649, 
Atlantic Works v. Brady, 107 U. 8. 192, 199, 200. 
lack Co v. Manufacturing Co., 100 U. 8.117, 120-1. 
Bussey Excelsior M'f’g Co., 110 U. 8. 132, 146. 
Pa Morris v. McMillan, 112 U.S. 244. , 
Mtatcher Vt oC it4g Co wv Gurt. a JBM Ehed 20. ay, 
Palin vy Caeluiny CG JO 2. “4 f (iia 7 
fry tr Vv Nth - c# 2d bind. 
/ 


Stephenson v. Brooklyn, ete., R. R. Co., 114 U.S. 
149, 155 to 158. 

Mosler Safe Co. v. Mosler, 127 U.S. 354, 361, 363. 

Ii, ndy v. [ron Works, 127 U.S. 370, 375. 

Holland v. Shipley, 128 U.S. 396, 398. 


The Third Claim Covers the Mere Substitution of a 
Time Lock for a Key Lock in an Old Combination. 


in his original patent, Sargent savs (what he sap- 
presses in the reissue) that has “improvement relates to 
that class in which two indepoudent locks are employed upon a 
safe, rault, or othe }" door. for the purpose of pre re nting the i )i- 
locking of the door holts until hoth locks have heen unlocked” 
(Record, }). O30) ; and he concludes the specification of the 
reissue with the admission that the use of “tivo or more 
combination locks. ombined TL itl has holt-work of (fl safe or 
vault,” Was °° old and well known me Record, }). 456). 

Sargent testified, in) 1874, that he had known ot the 
use of the independent bolt-work for twenty or twenty-five 
Fears. (Record, }’. Base) Mr. Towne teatified, f 1880, 


that two independent locks had been used to dog the same 
bolt-work for at least twenty years. (Reeord, p. 354.) 


In his patent, No. 21,119, dated August 10, 1858, 
John b. Cornel] shows two inden Tt iit locks used to dog 
the same bolt-work, anu in his specifications and claim he 
alludes to a plurality of locks for fastening the same bolt- 
work, as old and well known at that time, and /e only 
claims as patentable a safety guard, devised by him to 
come into play in case either or both of the locks should 
be forced from its place. (Iteecord, pp. 005, 555. and’ draw- 
ing first after p. 552.) 

The common use, for from twenty-four to thirty-six 
years past, of two or more key or combination locks 
to dog the same boit-work, is also proved by the testimony 
of Warren Warner (Record, pp. 153-54); John B. Schro- 
der (Record, pp). 158-59), and George il. Knight (Record, 


}). 106). See also drawing of Safe Deposit Door, following 


lel May 9, 1874, Sargent admits 


’ ‘ ' ’ " De 
that * clock-locks have before been used be hi Separates 
7 . . ’ * > > 
and in connection with combination tocks (Record, p. § 


oat.) The I’ cord COUTTS tivelve time | ve kk patents, tuken 


. . } . . ** . , | : 
out before Sargent made this first application tor the so- a 
called * triple device,’ the names of the patentees and the 
dates of their respective patents, being as follows: ‘ 


Wim. Rutherford, Jr., July 7. 185i. (Record, |). 464.) 
John Y. Savage, Oct. 9, 1847. (Reeord, . 474.) 
Wim. L. Bass. Dec. 23,1851. (Record, p. 477.) 
Llolbrook X Fisk. April 25. LSD 7. (Ree ord, }). 480) ) 
Williams & Cummings, May 59,1857. (Record, p. 485.) 
A. Holbrook, April 13, 1858. (Reeord, p. 487.) 
Lyman Derby, November 2, 1858. (Record, p. 491.) 
O. Bayly, Nov. 16, 1858. (Reeord, p. 495.) 
L. A. Haines, May 25, 1869. (Reeord, p. 502.) 
S. W. Hollen, Dec. 12, 1871. (Reeord, p. ol.) 
John Burge, Feb. 6, 1872. (Record, p. 515.) 
S. A. Little, Jan. 27, 1874. (Record, p. 021.) ae 
Not one of these men committed the mistake that Mr. 
Sargent did in said application, of requiring the operator 
to get into his safe after the door was shut in order to set 
the time-lock by hand. <All of them provided © means 
whereby” the time-lock should automatically dog the bolts 
after the door was shut and the bolts thrown forward 
into the locking position, \ll of them were adapted to 
lock up bolt-work without change, and many of them, 
such as Rutherford, Bass, Derby, Bayly, Ilaines, Hollen, 
and Little, are shown and deseribed as dogging bolts inde- 
pendently moved by hand, and any one of them was a 


known substitute for a key or combination lock at the 


- ‘ . j . . . a 
date of Sargent’s alleged invention. It is unnecessary to 
vo over them in detail. As the primary examiner said, \ 


when Sargent’s application first came before him: 


“To merely substitute either one of the above time- 
locks for one of the locks shown tn Cornell's patent, is not 
regarded as a patentable difference.” (Record, p. 577.) 


= 


. The first and second elaims do not cover broadly such 


35 


mere substitution, being restricted to combinations in 
which Sargent’s peculiar “ devices whereby ” are essential 
elements, but the third claim does, and is, therefore, 1n- 
valid. ' 

The experts, W. C. Dodge (Record, pp. 106-107), and 
George i. Knight (Reeord, }}). 166-69), coincide in this 
view, and his Honor, Judge Lowell, regarded it as decisive 


of the case. (Record, pp. 627-28.) 


No patentable novelty in third claim. 


If the idea that two locks, one of which is a time-lock, 
affords more security than either one alone; or that & time- 
lock may actually be placed on the same door with a com- 
bination or key lock, without the necessity of removing 
the latter, is patentable at all—Mr. Sargent is not entitled 
to patent if. 

[fn 1831, Wm. Rutherford patented two time-locks, one 
of which was so applied as to «: ¢ the bolt of a kev lock, 
and the door could not be opened until both the time-lock 
and the key lock had been operated, the one automatically 
from the inside of the door, and the other mechanically 
from the outside of the door. | 

Oddly enough, we find in this very first time-lock Sar- 
vents rotary bolt, having a noteh, or recess, in it, that 
must be brought into and out of coincidence with a tongue 
of the door-bolt tv the OD ‘ration of the time mechanism, 
in order to unlock or lock up. We find also a “device 
whereby ” the time-lock may be set while the belt is in ua 
retracted position and the door open. Sargent’s device 
hia be an Improvement (>t) this, Lut Ruthertord’s Wis 
} ractical and eflicient. eit Ord, }>}?. fo4—470.) 


‘ : ‘ on? 1 ° 
Ile si Viees lis LTIVGCILION & 


ae combination orarrangement of appararns or me- 
: 

chanist to be used by itself. or applied to locks or other fasten- 

° . ; ial ? ** ) a : 

ings for more etlectualiy securing property. (Record, [?. 


464.) 


“ TIaving enumerated the principal parts, and shown 
7 


at i ; i ‘ ' 
i : ens } | — Le 
how rhe. al te COlgh tl Ci ¥\ iT? thie Cit Ae OPh, a* . . I 
, i f » ,. cy 
shall now describe th nauner or a pusting ‘hem, 80 as 0 S8e- 


. 


; ; , i j P Pi . 7 " 
eure the bolt of a loelk, or other hind of fastening, for a given 


After he has shown how to adjust it to the boit of a 
key lock, that being the most difhicult. t! ing tO do, he us- 
sumes, of course, that any mechanic would Know how to 
adjust it to boit-work, or ath \ other kind of fastening. All 
he would have to do would be to apply ‘ tongue-piece, 
hinged in the middle, to such bolt-work at the point where 
the time-loch Wis TO do a.e * hasten a strap or saddle to 
the door, so that the jointed part would slide under it when 
the bolt-work was thrown forward, Just as shown In the 


drawings illustrating his application to the bolt of the key 
s ‘ _ 


. ee ; , . 
I Yoo llaving SMmoWh i Ke V loek on the door, and nav- 
phe said Ciiat his Lidia -lock may ve ayy ied to the bolt ot 
that loek or to anv other bolts or tastenings that mav be 


; 


fastened Ol) the door. and having nowhere direeted that the 


key lock should be taken off in case the time-loeck was put 


i 


on, it is fair to infer that he had discovered in 13851 that 
a 5 ? 7 ve. . 
th eould be used on the same door, and with multiple 


bolt-work, too, for he Says In another piace. 


[n these figures there is but one bolt and one lever 
. , ‘ , ; .* » 

Bhowh, OUT WH bib Is desired any humober of levers an l bolts 
} }j ! fr 

{i/ hy, biel { » AS fol a. 2. f med Di hAre “(lhe MeauS, 


£ ] : 
> " " ’ * . » >» ‘ ** ' > . ¥ *? 
fi the prot] Tt) ()} ne \\ pein TULLE | ery} | yy Gt) ii) c*¢ nsitruet the 


a 


“ALy invention consists in combining, arranging, and 


appiving any sullable Kind OF Mechanisin, apparatus of self- 
‘ . * 

: . : . , P 
acting power, or powers, with the boit or bolts of any kind 
¢ / . < j * j ¥ .* } , . F ue . | . . ij * ’ ; . 

ray _ .. 4 * . fj } i p } s., OF Gill) OE) Paxien.- 


(] vy the applieation of whieh in i Oranyv of the Ways 
x . 


eee eee ~q 


i — el trata . _ 
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previously described any holt of a lock, any bar, bolt, or other 


fasten ing may he secured or locked,” etc. | Record, Pp. 458-9.) 


In 1847, John Y. Savage took ont the tirst American 


patent for u time-loeck, and in his specifics tion Suys : 


“Besides the bolt or bar and the other apparatus 
which Iam about to describe, and which is to be operated 
on without the intervention of a key, any additional 


fastening may of course be used; but this I deem not only 


unnecessary, but unadvisable ” (Record, p. 475), 


because it is important to avoid a hole through the door, 
by means of which powder might be introduced, and the 
sate blown open. 

This vulnerability of key locks and the old-fashioned 
combination locks, and the consequent blowing open of 
sufes and punching off of locks, is what stimulated time- 
lock inventors to contrive their various devices; and they 
all thought a safe would be mniuch safer without any other 
locks On than their owh time-loeks, and therefore did 
not recommend the “triple device” which was plainly 
enough before their eves. 

In 1857, Llolbrook & Fish patented a time-lock which 
not only dogged and released independent bolts, actuated 
by spriugs, which shot directly into the jamb of the door, 
but had a device, shown in Fig. 2, by which it could dog 
train-bolts, or the bolts of other locks. (Reeord, Pp. 221-2, 
228-9, 480.) 

[na printed circular, dated Nov. 2, 1857, which was 
used LO advertise that lock, und also one of Amos Hol- 
brook’s, patented in April, 155, Mr. Llolbrook says: 


“ These locks are constructed and operated upon a new 
| rinciple, being placed entire fi within the rault or safe, or 
upon any part of the door, indepu nilent of any other lock, and 
fastening the door with any number of bolts desired at the top 


and bottom as W el] aus at the sides.” (Reeord, }). HO7.) 


Holbrook exhibited his lock at the Crystal Palace in 


©) 
Te 


1857, and at fairs in Springfield and Worcester, \lass., and 
at Augusta, Me., at all of which he was awarded premiums 
and medals. His locks were exhibited, also, “ut the offices 
York, Philadelphia, and St. Louis.  (Reeord, p. 244.) 


N + . , ; _ . ; , ‘ + + «) e 4 
some elghteen ortwentv locks were sold, (Ree ord, pp, 246.) 


of the leading safe manufacturers in Boston, Albany, New 


Qne was applied on a safe door in the Milford Bank, in 
the winter of °57-"58, and was in constant use for eight 
years, and gave periect satisfaction all that time. (Record, 
pp. 23%. 240.) Others were used for a year or more on the 
doors of the Holliston Dank. Mass... ap hte (] in the Stiltner 
ot T8538 (Reeord, p. 21S), and The Hludson River Bank, at 
{| udson, N. ana 30 Wel! did they (it) their work, that 
as late as April, 1875, Hall’s Safe and Lock Co. were re- 
quired to put one on the door of a safe they were then 
making for the Milford Home National Bank. (Record, 
p. 248.) No complaints were heard from any of them. 
The only difficulty was, that they were born before the de 
rand for that sort of lock had arisel. They were CApen- 


RIVE, died bankers were afraid that the clocks might sti » 


and lock them out. It was only when burglars invented 


the method of taking cashiers out of their beds at mid- 


niaht ana compel Ing them Lo Open their combination 


} 


locks by threats and torture, that the demand sprung uy 


The time-lock in the Milford Bank was placed on a 


sufe door 1 association with it key lock, ut Wiis inde- 
pendent in its action. (Record, pp. 217, 218.) In the 
Holliston Bank, it was put on the inner door of a bank 
vault, below a Lillie combination lock, but was independent 
of it in its aetion. (hteeord, pp. 218 — 227.) 

llere we have, as early is LSos, the assochition in 
actual use of a time-lock and a combination lock on the 
sume safe or vault door, **separate and independent of 
each other,’ si having each an independent action.” and 
‘complete it) thems ives,” TT the Vi ry Wahine r re quired by 
Sargent; and these proved incidents of actual use contra. 
dict the recitals of tits puient that before the date of lis 
applieation time-locks had only been used singly, so that 


When they Peieusea their dogsing ac lon the dovr Was Uli- 


on 
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locked, or in combination with combination locks in such 
manner that both constituted but a single lock. There is 
not an advantage c aimed by \Ir. Sargent for his general 
combination that was not realized in 1858 in the association 
of Holbrook time-loeks with a key lock and Lilhe combina- 
tion lock pon the sume sate or vault door. 

The door was “autom tically locked by the lock-bolt 
or obstruction of the time-lock, and mechanically by the 
Cc mbination or Key lock,” ana could not be opened until 
both locks had been unlocked. The combination or key 
lock was * controllable mechanically trom the exterior of 
guid door.’ and the time-lock was * controllable automat- 
leally x iron the Interior. “thes . bermy He hole through 
the door whereby it might be operated upon by any me- 
eh nical means.” by (iis ¢ mibination, Llolbrook pro- 
aueed ™ eftect or result which can not be produced by al 


} 


time-lock alone, or by two or more combination locks to- 


vether.” TLis * time-lock served as a safeguard by night 
in connection with the combination lock.” When the 
time-loek rel ased its bolt-work at ble appointed hour, the 
safe still remained locked until the key or combination 
lock was unlocked. “ The combination lock was free tor 
use during the day.” “If the officer of ‘the bank holding 
the combination | was] seized during the might, carried to 
the bank. and foreed to Coys mn tne ¢c nnbination lock. the ° 
time-lock [would] remain intact, and [could] not be opened 
by the burglars or the officer in charge of the combina- 
tion. * Neither [could] tampering with the combination 
rok affect the time-lock,”’ * The combination lock 
[might] be punched from its position by burglars, but then 
the tine-lock, being separate and independent from it, 
[could] not be affected or disturbed.” “Another advan- 
tuge | was] the capability of the « ‘parate locks being a}- 
plied on different parts of the safe or vault door.” © The 
time lock [was] attached at the most convenient location, 
as no opening through the d ror | Was] requisite.” “The 
time-loek [was] applied with,ease and facility to the doors 
of old safes or vaults having the combination or key lock 


already thereon, thus securing the advantage of a time- 


ns 
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lock and a combination or key lock without the necessity 


2 —» 
yf reMmOoVITaYG the old loek. 
rr . } , : } } a . sae 
Thus asimple change of tense is all that is necessary 
i . 


Lo tnake Sargent ’s recital of thie advantages of his triple 


device deseribe accurately the advantages of a triple de- 


vice in actual use sixteen years before lie filed his first ih} 
phieation, 

[f the observation of those advantages constitutes in- 
Von ti ri, that ih Ven tie tk Was Tha de alli ! ed uced to pract ice 
DY llolbrook in PSRs, But it would seem To need ho tur- 
ther argument or lnstration ce por Ve that whatever ac- 
Valitage ts suuogested or claimed is due to the separate 


} ° } . $- ‘ | . 
locks, which were invented and applied for the express 
purpose of conferring those very advantages, and which 
| i . 

‘ tiie ol with rpenl , ‘? init | | » ti] iP } tj rid 
COnurieY Lieb ALL WITH eq li Cerraintyvy,. WHreruner LoeTr LNGLVIG- 


ual lock-bolts engage directiv with the jamb of the door, or 


** 


with intermediate bolt-work whiel projects Into the jamb 


of the door. 
[In either cu 


’ . ’ ! ] : " : . 
revent the opening of the door, so long as both remain 


Lh either vase, one of the loeks Calli be unlocked, 


. } . . 
e, we have the sum of their resistances to 


}’ 
locked. 
or foreed off of the door, and 


locked by the other. In either ease. both locks ean be 


+ 


the door will still be held 


. } } 
used together, or either one of them ean be used alone. 
+ ‘ 
j 


When the nels are both uniocked.,. the hoor is unlocked. 
and can be of ened by anv one. whether it has independent 
bolt-work on it or not. The.only object in employing in- 


dependent bolt-work is to relieve the keys or spindles of 


key ana combination locks, and the mechanism of time- 
locks, of the burden of throwing and retracting the heavy 


‘ 


} . } ‘ 
bolts tiecessuryv to secure the modern safe or vauit door. 


. , . wt. } | } Po. ~ . 
But independent multiple bolt-work having been in use 


for more than thirty years, and time-locks and non-time 
locks having been employed to lock up such bolt-work, as 
well as Lo lock doors directly by shooting their b Its into 
the jamb of the door, and both having been associated to- 
gether upon the same safe or vault deor, no claim of in- 


vention can be predicated on the mere interposition of in- 


4] 


dependent bolt-work, even if the bolts shown in the Hol- 
brook patent did not answer that description. 
Combination locks have been so perfected that bankers 
no longer fear that they will be picked, or forced from 
their places, by burglars. They are .both safe and con- 
venient, and no banker would willingly forego their use. 
They are used almost exclusively in connection with inde- 
pendent bolt-work. Mr. Sargent, who has done his share 
toward perfecting them, knew this perfectly well and he 
knew that, for that very reason, if he could once secure a 
patent for the general combination'of time-lock, combina- 
tion lock, and bolt-work, lie could monopolize the time- 
lock trade in all its branches, without reference to the 
merit of his time-locks, and so he started in to secure it 
before he had even devised a time-lock that could act by 
itself in dogging bolt work. Ile was forced to abandon 
his first broad claim and content himself with claims, re- 
stricted to his own peculiar arrangement, and combina- 
tions including, as necessary elements, his own “ devices 
whereby,” which are not employed by appellees. He then 
came to terms with his most watchful, powerful and grasp- 
ing rival, the owner of Little’s patent, and thereupon, with 
its assistance or acquiescence, secured, by reissue, the cov- 
eted claim, which, if unresisted, or if sustained by the 
courts, insures to “the pool” the practical monopoly of the 
time-lock business, and deprives the public of the right to 
use any time-lock except Sargent’s or Yale’s—no matter 
how old—with a combination or key lock of any kind, on 
a modern safe or vault door. Is it the object of the patent 
law to encourage a conspiracy of this kind, and will the 
courts dignify it by the name of tvention ? 
Respectfully submitted, 
WILLIAM C. COCHRAN, 
Counsel for Appellees. 
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The Yale Lock Manufacturing Company et al., 


Appellees. 


BRIEF FOR APPELLANTS. 


STATE OF THE CASE. 


Appellees originally filed a bill of complaint against 
the Berkshire National Bank of North Adams, Mass., 
charging it with infringing reissue No. 7073, granted to 
John Burge, assignor to the Yale Lock Mfg. Co., on the 
surrender of original letters patent, No. 123,878, granted 
to suid Burge; reissue No. 8,550, being the third reissue of 
letters patent originally granted to Samuel A. Little, No. 
146.832, this last reissue being to Samuel A. Little, also, 
assignor to the Yale Lock Mfg. Co.; reissue No. 6,787, 
granted to S. W. Hollen, assignor to James Sargent, on the 
surrender of original letters patent, No. 121,782; and let- 
ters patent, No. 186,368, granted to James Sargent. 

The alleged. infringement consisted in the use of a 
locking mechanism on the door of the bank vault, which 


is shown 


duction, and therefore an interested party, was, on his own 
motion, made a party to the suit, and permitted to defend 
the same. 
days after the reissne, No. 8,550, was granted to Samuel 
A. Little. 

After the filing 

an amended 
surge and L[lollen rei 
and charging infringement of Little reissue, No. 8,550, and 
Sargent reissue, No. 7,947, granted to bim on surrender of 
original letters patent, No. 195,64 

The answer to this amended bill denied infringement; 
denied that 
shown and described in the original letters patent there- 
for; and denied that said patentees were the original and 
first inventors of the devices and combinations claimed in 
said reissues, setting up various antic 
lieations, and uses. 

Replication was duly filed, and testimony taken. 
attention of complainants’ expert was directed to claims 
one and seven of the Little reissue, and claim three of the 
Sargent reissue, and to those only. 

On the hearing, the court below sustained the validity 
of claims one and seven of the Little reissue, following a 
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prior decision of Judge Shipman; and found that defend- 
ants had infringed the same, but announced, at the same 
time, its opinion that claim three of the Sargent reissue 
was invalid. 

The case was subsequently re-opened, by consent, for 
the purpose of admitting newly-discovered testimony re- 
lating to certain time-locks invented and made by Robert 
S. Harris, of Dubuque, Ia., and for which he applied for 
letters patent, July 12, 1 

The case was heard on 
ting up Llarris’s prior knowledge and use, and the evi- 


in Complainants’ Exhibit, Lock Drawing (Ree- 
ord, p. 461), and in Defendants’ Fae Simile of said lock. 


Joseph L. Hall, being a co-patentee of some of the 


devices used on said door, and responsible for their intro- 


The suit was brought January 


of a joint answer, complainants filed 
complaint, withdrawing suit on the 
ssues and Sargent patent, No. 186,568, 


ipating patents, pub- 


(Record, }})- 625-620.) 


(Reeord., p. 378.) 
the supplemental answer, set- 
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denee, and the court adhered to its former decision. (Ree- 
ord, pp. 650-1.) It was then referred to a master to take an 
account of damages and profits, who found that complain- 
ants were entitled to recover $60 damages. Exceptions 
were taken by both parties to this finding, defendants 
claiming that,on the evidence before the master, complain- 
ants were entitled to only vominal damages. (Record, pp. 
610,611.) The court overruled these exceptions, and en- 
tered a final decree, adjudging that the defendants pay $60 
to the complainants, the costs of the rehearing and ac- 


counting, and, with this exception, that both parties pay 


their own custs; that the amended bill be dismissed, so tar 
as the same relates to reissue No. 7,947, and that defend- 
ants be enjoined from making, selling, and using time- 
locks embracing the combinations described and claimed 
in claims one and seven of the Little reissue, 8,550, but 
suspending the injunction, so far as the bank is concerned, 
pending the appeal. (Record, pp. 623-4.) 

Complainants appealed from the decree dismissing the 
amended bill, so far as Sargent reissue, 7,947, is concerned, 
and that forms the subject-matter of case No. 261, on this 
term’s docket. 

Defendants appealed from the decree sustaining the 
validity of claims one and seven of the Little reissue, 8,550, 
tinding infringement, and adjudging the payment of $60 
damages, and costs, as stated, and that is the subject-mat- 
ter of this case. 


Outline of Defense. 


Appellants’ position may be briefly stated, before we 
enter upon the argument. 


1874, January 27. Original patent, No. 146,832, issued to 
Samuel A. Little. 

1876, January 8. Patent No. 173,121 issued to Henry 
Gross, whose adjustable devices are used in the 
Berkshire Bank lock. 

1876, May 9. First reissue, No. 7,104, granted to Yale 

Lock Mtg. Co. | 
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1878, January 8. Second reissue, No. 8,035, granted to 
Yale Lock Mfg. Co. 

1879, January 21. Third reissue, No. 8,550, granted to 
Yale Lock Mig. ('o, 


1879, January 29. Chis suit brought. 


Defendants’ “adjustable devices” were invented and 
patented ly Henry Gross two years atter Little's original 
patent was tuken out, more than two months before the 
first reissue was applied for,and two years and nine months 
before the reissue in suit was applied for, 

The Berkshire Bank lock did not infringe any claim 
of Little’s original patent, and does not infringe claims 
one and seven of the reissue, if strietlvy construed in the 
lieht of the specification, 

If susceptible of a construction broad enough to 
cover the Berkshire Bank lock, claims one and seven of 
the reissue are invalid under repeated decisions of this 
court. 

Little employed, in his time-lock, a compound cam- 
wheel, or dise, composed of two cam-wheels placed face to 
face on the same axis, each having a portion of its outer 
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edge cut away and so arranged that they conld be turned 
with relation to each other so as to inerease the length of 
their, common projection, or common depression, and be 
fastened together In any desired position by means of a 
slot and thumb-screw in one of them. When adjusted, 
this COTY ind = Cahl-Whe e} 18 revolved by cloeck-work, and 
made to alternately lift ap and let down a lever, which in 
turn lifts up or lets down another lever, the end of which 
Wiis thus supported 1") cl position behind one of the bolts ot 
the door, or allowed to drop away from behind it, thus al- 


ternately dogging and releasing said bolt. It was the 
ofhce of the common projection on the wheels to lift up 
and then hold np these levers in the dogging position, and 
the length of time the bolts would remain locked de- 
pended solely on the length of this common projection. 


These wheels and their othee are best illustrated in the 
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drawings attached to the second reissue, 8,035, facing page 
044 of the record, Figs. 1, 5, 6, and 7. 

The original patent had three claims and covers two 
and «a half pages of the printed record, in this ease. 
(521-23.) 

The third reissue, 8,550, has sevenfeen claims and cov- 
ers six pages of the record. (442-448 inclusive.) 

The tirst and third claims of the original are substan- 
tially the same as the twelfth and thirteenth of the reissue, 
and it is not pretended that these are infringed by appel- 
lants. The second, and only remaining claim of the 
original and the first and seventh claims of the reissue, 
which are dlieged oO be legitimate descendants of the origi- 
bal second, although three degrees removed, ure placed 
here side by side in order to facilitate an understanding of 


the argument which follows. 


ORIGINAL CLAIM 2. CLAIMS 1 AND {, OF REISSUE. 


age The heels B aun ¢,. . oe ombination of in- 


with lhe depression (f ana - he pei heyit multiple holt-work 


\ . r Wg 
and rhe projections ¢ ana ¢, 


located relatively to euch 
other. iis deseribed, to in- 
vease and diminish the sur- 


face of a common cam, i, or 


ithe Ff fie mech nism and 
cing or dogqing mechanism 
of a time-lock, automatically 
both dogging and releasing 
the bolt-work at predeter- 


depression, h, by rotation on mined times substantially as 
each other. for the Purposes deseribed. 


deseribed,”’ [Ree rad. I). 7. In a time-lock, the 
593.) combination substantially us 
| : 


above set forth. of the time 
movements and iro adjustable 
devices, one for determining 
the time of locking and the 
other of unlocking.”  [{Ree- 
ord. }!. $46. 


Turning to Complainants’ Exhibit, Bolt-Works and 
Locks of Berkshire Nationg! Bank (facing page 461, of the 
record), or to respondent’s fac-simile of said locking mech- 
anism, it will be observed that there are no wheels of any 
kind, much less wheels like b and C, with projections and 
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depressions which can be rotated so as to increase and di- 
minish the surface of a common cam, or depression; nor is 
there any cam projection or cam depression of any kind, 
formed in any manner, whose office it is to lift up and 
hold up and let fall a lever, and thus dog and release 
the bolt of a safe door; nor is there a device of any 
kind capable of performing the function of Little’s cam- 
wheels. 

If Gross’s fingers were substituted for the cam-wheels 
in Little’s combination, the lock would be inoperative. 
Little neither describes nor suggests any way by which he 
can dispense with the use of his cam projections to lift up 
and hold up the dog, and confines his claim by CXpTress 
words to a combination in which two cam-wheels, capable 
of being rotated and adjusted with -relation to each other 
so as to increase or diminish the surface 6f a common cam 
for the purpose of lifting and holding the dog, ure essential. 
As Gross’s fingers are incapable of lifting the dog to its 
place or performing the functions of Little’s Calis, defend- 
ants bad to employ an entirely different combination to 
make the time-mechanisin effective. 

To ascertain which,if any, of the devices described by 
Little were new, how much of novelty and invention there 
was in his combination to lock bolt-work, and how much 
he had the right to claim at the date of his original appli- 
caution for letters patent, it is necessary to go somewhat 
fully into the state of the art. i 


Prior State of the Art. 


Time-mechanism has been used for many purposes in 
the arts, beside that of carrying around two or more hands 
to indicate the passage of time; among others to open and 
close il guas-cock, so as to check or incrense, at proper ne 
tervals, the flow of gas used to | ght up the face of an il- 


_ 


luminated clock ; to open and close the chtrance to a bee- 
hive, ut moruing ana evening ; und to lock up and unlock 
a sufe door ut required times. . 


- 
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Paine Self-Illuminating Clock Mechanism. 

In 1827, J. P. Paine published a description of an in- 
genious device for self-illuminating clocks, which consisted 
of a wheel revolved by time mechanism, having # series of 
holes near its circumference, in which a number of pins— 
greater or less, as the occasion required—could be placed 
so as to form a bearing surface for holding up the weighted 
arm of a bent lever, when they were above and to the right 
of the center of the wheel. When these pins were carried 
by the revolution of the wheel to the left and below the 
center of the wheel, the weighted arm of the lever would 
fall down. This lever was pivoted vear its center, so that 
as its weighted end rose or fell the opposite end would fall 
or rise, and, by means of other levers connected with it, 
open and close a gas-cock, so as to permit a large or very 
stuall supply of gas to feed the flame which illuminated the 
clock. (Record, Jy). 451-464.) 

In 1842, R. Bryson published an article on illumin- 
ating church clocks, in the “ Edinburgh Philosophical 
Journal,” in which he gives a drawing and brief descrip- 
tion of Paine’s mechanism and states ‘that this was the 
method then in use. (Record, pp. 470-471.) 

This mechanism can be adapted, exactly us it is (or, 
better, with the unnecessary gas-cock and the connections 
between it and the weighted lever removed—a change 
Which would require only ordinary mechanical skill), to 
dog and release the multiple bolt-work of a safe, or vault 
door. This is apparent from a glance at the drawings 
(Record, p. 574), and at appellants’ model showing such 
application. All that is necessary is to attach it to the 
door, or the side of a safe, in such a position that one end 
of the pivoted lever shall alternately come up behind and 
fall away from behind one of the door-bolts, as the wheel 
with the adjustable pins revolves. This would be a new 
use, but not one requiring, invention, at least not after 
time-movements, adjustable devices and levers had once 
been applied to locking and unlocking the bolts on a safe 
door. When so used the apparatus would be aptly de- 
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scribed by the language of claims one and seven of thie 
Little reissue (unless the Jatter is restricted to a combina- 
tion, in which fwo or more time-movements are employed), 


though not by the language of claim'two of the original. 


Rutherford’s Time-lock. 

In 1831, four vears after Paine’s’ publication, Wim. 
Rutherford, Jr., of Jedburgh, Seotland, a bank agent by 
profession, invented and patented the first time-iock of 
which we have any knowledge. The specifications may 
be found in the record (pp. 464-470), and the drawings 
(one of which is wanting in my copy) should follow p. 470. 

Ile deseribed LWwo devices, one to prevent the opening 
of an ordinary key-lock during a predetermined period, 
the locking and unlocking being accomplished, except at 
such time, by the use of « key in the ordinary way; the 
other to take the place of the other locks on a door, and 
to lock and unlock automatically. He accomplished the 
first result by pivoting in the rear of the lock a guard- 
wheel or dial, revolved by time-mechanism, Which dial had 
a notch or depression cut in its periphery, large enough to 
admit the rear end or tail-piece of the bolt of the key- 
lock, when it was brought opposite the end of such bolt, 
and the bolt was thrown back by the key. To set the 
lock the tail piece of the bolt, which was hinged to the 
end of the bolt, was raised, the wheel was tarned until the 
notch or depression was in il position from Which it would 
take a given number of hours to reach its vormal position 
in line with the bolt, the clock was then started, the door 
closed, and when the bolt was thrown forward by the key, 
the hinged connection between the bolt and the tail-piece 
was brought under a bridge, or saddle, which held the 
latter in a right line with the bolt. While in this position, 
any effort to open the lock would be frustrated by the tail- 
piece striking against the edge of the guard-wheel, until 
the notch or depression was again brought in line with it. 
The adjustment of the guard-wheel with respect to the 
time-movement was effected by means of a slot and set 


screw, exactly as one of Little’s discs is adjusted with ref- 
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erence to the other. (Dodge, p. 154.) The specifications 
are remarkably full and clear. The device is simple, prae- 
tical, easily understood, and may be applied, as the in- 
ventor himself says, to locks, bolts, bars, or other fusten- 
ings. Tle shows in detail the application, which it would 
be most difficult to make, to the bolt of a key-lock, and 
assumes that mechanical skill will enable any locksmith to 
apply it in an analogous wav to secure any other bolt or 


fastening. He says: 


“Tn these figures there’is but one bolt and one lever 
shown, but where it is desired (ry number of levers and 
bolts may be combined so as to be all released by the same 
nieans, ut the option of the workman employed to con- 
struct the same.” (Record. p. 407.) 


Aud he sums up as follows: 


nie My invention eonsists in combining, arranging, and 
upplving any suitable kind of mechanism, apparatus, or 
sell-ncting power or powers, with the bolt, or bolts of any 
h ined of lock. or locks. hay & sliding oi (lrop Lolts. ur any other 


taste Hinds, Ly the application of which in all or any of the 


Wavs previously deseribed., (itt hell ar A loek. any har, holt, 
or other fast hing nay hy secured or locked~’ ete. (Reeord, 


p. 409.) 


From the date of Rutherford’s patent, the application 
of time-mechanism, revolving adjustable dials and pivoted 
levers to dog the bolts of a safe door, ceased to be @ nov- 
elty. On the expiration of his patent, the English publhie, 
and, from its first publication, the American public, sue- 
ceeded to all the rights that he, as a pioneer in the art, 
lad acquired ; and they can not be patented ont of them, 
aut this late day, by the mere adapter of some other per- 
son’s time-mechanism, guard-wheel and lever, to the same 
use. For example, the person who now takes Paine’s il- 
luminated clock-mechanism, revolving dial, adjustable 


pins and pivoted lever, ands applies them to dogging bolt- 


& 


The italics are ours, and are so in every case unless otherwise 


mentioned. 
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work on a safe door, ean not obtain a valid patent for such 


adaptation. Nor can he apply mechanical equivalents of 


such devices and obtain a patent which covers, indirectly, 
what he was not at liberty to take and patent directly. 
That would be a palpable abuse of the doctrine of me- 


chanical equivalents. 


The Cope Bee-Hive. 


[In 1844, 8. and J. D. Cope obtained patent, No. 3,439, 
for an application of time-mechanism, a pivoted bent lever, 
F,a revolving dial, and adjustable pins or screws, to al- 
ternately lift and let fall a gate, which thus opened and 
closed the passage into a bee-hive, and thus allowed or 
prevented the exit and entrance of the bees. (Record, pp. 
472-474.) | 

[It is obvious that if this apparatus were put on a sate- 
door, just as it is, so that the gate when down would lie in 
the path of a door-bolt and between it and a fixed stud on 
the door, it would dog that bolt and thus lock the safe; 
when up, the bolt would be released and the door could be 
unlocked. If the gate, as usel to obstruct the passage of 
bees, should not be thick enough to effectually obstruct 
the retraction of bolt-work, it would not require invention 
to make it thicker. (Reeord, pp. 121-2, 147, 152.) 

When so applied to obstract and release bolt-work, 
the Cope device would be a time-lock, and be aptly de- 
scribed by the terms of claims one and seven of the Little 
reissue, though it would not be described by the second 


claim of the original patent, 


Other Time-lock Patents. 


After Rutherford, and before Little tiled bis original 
application, the record shows ten time-lock patents that 
were taken out in the United States, and one rejected ap- 
plication. The names of the inventors and dates of their 
patents and the one application are as follows: 

John Y. Savage, Oct. 9, 1847. (Record, p. 474.) 

Wm. L. Bass, Dee. 23, 1851. (Record, p. 477.) . 


lt, ee 
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Holbrook & Fisk, April 28, 1857. (Record, p. 480.) 

Williams & Cummings, May 5, 1857. (Record, p. 485.) 

A. Holbrook, April 13, 1858. (Record, p. 487.) 

Lyman Derby, November 2, 1858. (Record, p. 491.) 

QO. Bayly, Nov. 16, 1858. (Record, p. 493.) 

R. S. Harris, July 12, 1867. (Reeord, p. 400.) 

L. A. Haines, May 25, 1869. (Record, p. 502.) 

S. W. Hollen, Dec. 12, 1871. (Reeord, p. 512.) 

John Burge, Feb. 6, 1872. (Record, p. 515.) 

All of these time-locks had devices for locking and 
unlocking the door-bolts automatically, and, for obvious 
reasons, locking was effected as soon as possible after the 
door was closed for the day. With the exception of Hol- 
len, all of the above inventors designed to have their 
time-locks used alone, and to the exclusion of key and 
conibination locks, which they believed to be insecure. 

Savage says that, besides his time-lock, 


“Any additional fastening may of course be used; but 
this 1 deem not only unnecessary, but unadvisable, as I 
prefer to make the door that is to be secured of one flat 
plate without any openings through it.” “(Reeord, p. 475.) 


Williams & Cummings say, in their specification . 


“It will also be seen that there is no occasion to ap- 
proach the lock except when the door is open, 80 that key 
Oo; hee y-hole is entire ly dis pe Hie if with. the re hy rendering the lock 
com ple fe ly burglar and powder proof.” (Record, i‘ 48b.) 


Bayly says, in his specification : 


“Until the expiration of said time it can not be un- 
locked by my key” [meaning a removable handle by which 
he turned the spindle OyM rating the door bolts}, cm any 
other, and 13 perfectly Secure aqainsl the action of pow- 
di r, there being he crevices or opening throvel which 


powder May be introduced.” (Record, pp. 435-4.) 


Harris, enumerating the advantages of the time-lock 
which he invented and tried to get patented, says: 
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- Third. [ts use obviates all necessity for Ms y or other 
holes in the door, thus enabling all avenues for the * pick- 
ng” or *blowing up of sates or other property to be 
avoided,” (Reeord, |). 403.) 


John Burge says, in his specification : 


ne This vention relates to locks which are placed 
upon the inside doors of vaults, or safes, and are moved 
and operated by clock-work.,. SU fhat He hey-hole oT other 
aperture through the door Is HeECESSUTY. (Reeord, b). 910.) 


If il time-lock is to be the only lock on oa door, it is 
Important that it should lock up at once on closing the 
door for the day, so that the bank officers may depart, as 
they would if they had locked the safe with any other 
lock. This alone explains why the Paine illuminating 
clock-mechanism, and the Cope mechanism, were not ap- 
plied to lock safe doors, in the days when key-locks and 
combination locks neither Lad nor deserved the confidence 
Which the latter now enjoy. Some of these time-locks 
eall for a little more detailed description, in view of 


Little’s claims. 


The Derby Time-lock—1858. 

Lyman Derby, of New York, was the first, so far as 
we know, to apply the Paine revolving dial to the new use 
of locking up and unlocking a safe door, (Record, p. 491.) 
The wheel or dial 1s eXactis the Satic:’as Puine’s, and it 
will be noticed that none of his claims are based on its 
employment. [t has a series of holes near its cireumfer- 
ence, Which may obviously be more or less in number, in 
which may be inserted one pin, or any number of pins. 
[lis locking lever, which is V-shaped and inverted, is piv- 
oted at the side of the safe in such a way that one arm 
extends over the face of the dial, and the other, except 
When held out of the locking position by a pin on the re- 
volving dial pushing the other arm to one side, is held in 
position over a latching bar by the foree of a spring, and 


= a 


thus locks the bar and the door. [It is very obvious that 
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the Paine mechanism, with any or all of its pins, might have 
been employed in this combination, and that the lever 
might be held in the unlocked position until all of the pins 
had passed under it, when the spring would force it back 
into the locked position and hold it there until the first of 
the series of pins came around again and moved it into 
the unlocked position. (Reeord, pp. 94, 95, 100, 101.) 
Derby preferred to use but one pin, and to have bis cross- 
bars so hung that they would swing out of the locked po- 
sition by force of gravity as soon as released by the action 
of the first pin on the long arm of the lever. This ar- 
rangement enabled him to dispense with the others, and is 
the subject of his first and second claims. The third was 
not so restricted (Record, p. 493), and, in the opinion of 
the patent office, covered devices in which the same dial 
and more than one pin was employed for the purpose of 
locking and unlocking a safe door. (Record, pp. 404, 406.) 
Certainly no invention would be required to restore to the 
Paine dial some or all of the pins which Derby left out, 
when he adapted it to the new use, and to employ the 
lever to dog and release the ordinary sliding bolts of a door 
by alternately moving behind and away from them. (Ree- 
ord, pp. 100-101.) The simplicity of such adaptation is 
well illustrated in Respondents’ Derby Model, A. The 
door having Derby’s cross-bars on it can be taken off its 
hinges, and door No. 2, having sliding bolts, can be hung 
in its place, and without any change in time-movement, 
dial, or lever, Derby’s apparatus will lock up and unlock 
the sliding bolt-work. (Reeord., }). 46.) 

Such employment of Paine’s dial with more than one 
pin would: be aptly described by the language of claims 
one and seven of Little's reissue (unless the latter is re- 
stricted to a combination, in which tro or more clocks are 
emploved), but would not be described by claim two of the 
original. (Reeord, p. 100.) | 


The Harris Time-lock and Rejected Application, 
| 1867. 

Early in 1867, Mr. Robert 8. Harris, of Dubuque, Ia., 

invented aud made a time-lock which he put upon a 
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wooden chest, ‘a sort of fainily safe von may eall it,” and 
kept it at his house for three or four months, operating it 
and exhibiting it fully to his wife ang Mr. J. K. Graves. 
He then constructed a second time-lock, which he put on a 
wooden door, attached to a wooden frame. which he took 
down to the First National Bank of Dubuque, where it re- 
mained a week or two, and Wiis constantly tested (Reeord. 
p. 880), and was seen by a number of persons, among them 
Edward Langworthy, William Hyde Clark, L. D. Randall, 
Franklin Hinds, and James Pratt, all of Dabuqne, and all 
living except Mr. Clark. (Record, p. 593.) This seeond 


lock was then sent to Munn & Co., patent solicitors, of 


New York city, with instructions to procure letters patent 
for it, if possible. (Record, pp. 880. 883.) This lock and 
an application giving a description of it was filed in the 
Patent Office by said solicitors, July 12, 1867. 

Proceedings were delayed in that office, through no 
fault of Mr. Harris, until exactly eighteen months after 
the first filing, when the application was returned to Mr. 
Ilarris, on account of a defect in the certificate of the 
magistrate to the oath, then first discovered. (Record, pp. 
401, 405.) Some time after this, Munn & Co. reported 
that it had been rejected, and Harris gave up—supposing, 
as Mr. Graves said, that Munn & Co. had a national repu- 
tation, and “ that where they failed angels might fear to tread.” 
(Record, pp. 382-3.) 

Unfortunately for defendants, Robert 8. Harris had an 
attack of acute cerebritis in November and December, 
1883, and was prostrate mentally and physically, so that 
his wife and his physician both deemed him unable to bear 
the mental strain necessary to taking his deposition. 
(Record, pp. 899-407.) 

We are thus deprived of testimony, from his own lips, 
as to how and when he made his invention, the details of 
construction of the locks which he made, and how well 
they operated in practice. We have, however, the deposi- 
tions of Mr. Julius K. Graves, a prominent citizen of Du- 
buque, president of half a dozen corporations, a bank di- 
rector, and an intimate friend of Mr. Harris, with whom 
be was associated in the directory of the First National 
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Bank of Dubuque, in 1867 (Record, pp. 379, 380), and of 


his wife, Mrs. Phebe HL. Harris, from which we gather the 
facts above stated. 

The witnesses were unable to give a detailed descrip- 
tion of these locks from memory, but they do remember 
that they were about a foot long and over ten inches high, 
made of brass, iron, and wood, the time-movement and the 
revolving dial being of brass, and the latter four or five 
inches in diameter (Record, p. 384); that the locks would 
lock and unlock themselves (Record, pp. 380, 385, X-Q. 76, 
p. 391, 395, 397); that the time of locking and unlocking 
could be taried at the will of the operator, by merely chang- 
ing the position of the pins on the revolving dial; that 
they worked perfectly, the one exhibited at the bank and 
sentonto Munn & Co.—* seemingly to perfection,” (Ree- 
ord, 385-399); und that the locks are substantially de- 
scribed and represented in the specitications and drawings 
attached to Mr. Harris’s rejected application. (Reeord, 
pp. 381, 386, 396, 397.) 

The standing and character of these witnesses are un- 
impeached and unimpeachable; they have absolutely no 
motive in telling falsehoods about these locks, understand- 
ing as well as any one else, that Mr. Harris has long since 
forfeited to the public whatever rights he had in his inven- 
tion; their testimony wus taken at different times and 
places, and not in the presence of each other, and agrees 
perfectly, so far as it goes. 

Mrs. Harris said, in answer to Int’s. 17 and 28: 


“State, if you recollect, in what manner it operated, 
giving particulars; I refer to the first lock. 

\. It threw the spring, locked and unlocked, as near 
as I can describe it.” 

“ Please state, if you recollect, how it would work. 

A. It would lock and unlock at a given time.” (Ree- 
ord, 1). 395.) 


And in answer to X-Q. 51 and 52: 


“ Please look at the drawing attached to respondent's 
Exhibit Harris Application; describe, in detail, the vari- 
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ous devices represented thereon, and their operation in the 
lock. 

A. [can’t jndge much from the drawing, but 1 ean see 
that this looks like the machine. I see those pins that he 


used, h, b, but | don't think inh mechanic enough to de- 
scribe it. 

Please describe exactly what your husband did in Op- 
erating this lock, as near as you can. 

A. Ile would set it a given time, and have it lock and 
unlock.” (Record, I. 307.) 


But we are not dependent nyon the recollection of wit- 
nesses fora detailed description of the time-lock construeted 
by Harris. Their testimony was taken, rather to show that 
Harris embodied his invention in a practical and operative 
lock, and that it did actually do what he claimed for it, 7. e., 
lock up and unlock a door at predetermined times. Per- 
sons, Whose education and habits of observation will not 
enable them to give a detailed description of a machine, 
are perfectly competent to tell us what it does. Every one 
knows, for instance, what can be done with a sewing ma- 
chine, a reaping machine, twine binder, ete., and whether 
it works perfectly or not, on trial, but few persons, except 
experts, can give a detailed description of one. So, Mr. 
Graves and Mrs. Harris can tell us that Harris’s time-lock 
locked up and unlocked a door at times for which Mr. Har- 
ris sel it. and that it worked perfectly, without being able 
to describe exactly the wheels. pins, levers and springs, 
by meuns of whit ‘hy locking and unlocking were accoMmi- 
plished. 

The drawings and specification, and the original time- 
lock sent to Nlunn & U0.. would furnish the best evidence 
of its construction and mode oft operation, na they are 
competent for that purp se. in connection with the oral 
testimony showing actual embodimeut of the invention in 
elt operative device, 

Revised Statutes, see. S02, 

Coffin v.. Ogden, 18 Wal, 120, 121, 123. 

Kmerson'v. Iloga, 2 Blatehf. 1, 12. 

Toohey v. Harding. 5 Bann. & A. 195. 
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The Northwestern Fire Extinguisher Co. et al. v. The 
Philadelphia Fire Extinguisher Co., 6 O. G. 34. 


We quote from the syllabus of the last case the fol- 


lowing: 


“A rejected application may be received in evidence 
to establish prior invention, in connection with evidence 
of the construction of a working machine embodying the 
invention and successful experiments performed with it in 
publie. 

Such experiments, when they demonstrate the merits 
of the invention, can not be regarded us abandoned, 
although they were not resumed, nor can another inventor 
have a patent for it afterward.” 


We have a certified copy of the drawings and speci- 
fieation (Receord, pp. 401, 403): the lock itself seems to 
have perished in the fire which destroyed the Patent 
Office, in Sept., 1877. (Reeord, pp. 595, 411). 

The drawings and specitication, with the accompanying 
statement of the object and advantages of the lock, are 
sufficient to enable any one, skilled in lock-making and ac- 
quainted with the properties of springs, to construct a per- 
fectly operative time-lock, and two such locks, Harris 
Model No. 1, and Harris Model No. 2, have been put in ev- 
idence. (Record, pp. 407-8, 412.) 

Mr. Harris states: 

“The invention consists in so combining with the bolt 
of a lock, and in so connecting therewith a clock or other 
time-movement, that such movement can be so set as to operate 
or throw the bolt at the expiration of any lenath of time, either 
more or less, within the compass of the clock movement, 

for lo hing and untor king the same.” { Record, j)e 401.) 

Ile takes the dial, found in Paine and Derby, but pro- 
vides a series of oles in fio concentric circles instead of 
one. Ile uses two pins, one shorter than the other, so as to 
pass under the unlocking lever, J*, without acting upon it, 
and these pins can be inserted in any one of the holes, at 
pleasure, A lock-bolt is arranged to slide within and 
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through suitable guides, just below the revolving dial. Two 
levers are hung on pivots between the dial and the bolt, in 
such manner that one end of each projects over the face of 
the dial, so that it can be struck by one of the pins in the 
course of its revolution, and the other end projects over 
the bolt. 

The front lever, or trigger, G, is hook shaped at tts 
lower end, so as to eatch the free end of a bent spring, I, 
fixed ut the other end to the safe door, when that is bent 
back, in the act of setting the lock for locking. ‘There isa 
notch in the upper edge of the bolt, at a suitable point for 
this spring to act upon its shoulder and thus throw the bolt 
forward into the locked position, when such spring, has been 
released by the action of one of the pins in the dial, strik- 
ing the upper end of the trigger in the course of its revo- 
lution. 

The back lever, J*°, at the lower end, is hung to one 
end of a link piece, L, which, at the other end, is connected 
with a rocking pawl, or dog, M, arranged to engage with 
the shoulder of a notch, N, in the lower edge of the bolt, 
when the bolt is thrown forward into the locked position, 
and thus prevents its retraction. The lower end of this 
lever is weighted, so that it has a tendency to assume a 
nearly vertical position and to press one end of the pawl 
against the bolt, but when the other pin, carried aroand by 
the dial, strikes its upper end and presses it to one side, it 
pulls the pawl out of the notch in the bolt, and leaves the 
latter free to come back. A back spring, O, is also pro- 
vided, which bears against a pin, P, in the bolt, and serves 
to withdraw the bolt to the unlocked position as soon as it 
is released from’the pawl, or dog, by the action of the time- 
movement, back lever, and link piece. Fig. 1, of the draw- 
ings, would seem to indicate that the lower end of the for- 
ward spring was cut away in part, so that the part which 
engages with the hooked end of the trigger was longer 
than the rest, in which case the cut away portiou would be 
so short as to pass over the shoulder of the notch in the 
bolt and become disengaged when the bolt was thrown into 
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the locked position; and one of defendants’ models, illus- 
trating this lock, is so constructed. 

The specifications say, however, that “if this spring, 
I, is used, the spring, O, must be strong enough to overcome 
the spring, I, and thus to unlock the door.” Implying that 
the spring, 1, is always in engagement with the shoulder 
of the notch in the bolt, and resisting its movement back- 
ward, Accordingly, another model was constructed in that 
manner. Either of them is a correct embodiment of the 
principle, for the essential function of the forward spring, 
I, is to throw the bolt into the locked position at the ap- 
pointed time. When it has discharged this, its only fune- 
tion, it is a matter of indifference what becomes of it. 

[f the spring, 1, is always in engagement with the 
Shoulder of the bolt, and the spring, O, is always pulling 
the bolt backward, we have the mechanical paradox of two 
springs acting upon a common object in direct opposition to 
each other and alternately overcoming each other, 80 as to 
move the bolt first one way, then the other. | | 

This seeming absurdity is readily understood by any 
one acquainted with the properties of springs, and was, on- 
doubtedly, taken advantage of by Mr. Ifarris, in the con- 
struction of hislock. When the bolt is in eqnilibriam, the 
power of each of the two springs just sufficing to nentralize 
that of the other, it is back far enough to permit the door 
to be opened. The door being open, and the bolt In this 
position, the inventor says, “to arrange or adjust the above 
described lock for action, first renhove the lial, D. and wind 
up the clock movement; (hen press the bolt, E, back, so the 
spring. I, will eateh on the trisger, G” 

The effect of this backward pressure is to put the 
spring, I, under greatly increased tension and to relieve the 
spring, O, from any tension. When the trigger, G, is tripped 
by the pin in the dial, the spring, I, flies forward with great 
force imparting amomentum to the bolt which carries it 
far enough forward so that the pawl, M, engages with the 
notch on its lower edge and thus locks it fast. In this po- 
sition the spring, O, is under strong tension, and the spring, 
I, under little or none. As soon as the pawl is pulled out 
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from its dogging position under the bolt, by the continued 
action of the time movement, the spring, O, operates in- 
stantly to draw it back and overcomes spring, [, enough so 

that the door can be unlocked, which is all that is required. ; 
All this is not stated at length in the specifications, but it ~ 
is sufficiently indicated to any clock or watch-maker, any - YP - 
one who has ever pulled a cross-bow, and any one who has } 
ever had experience in working with springs of any kind. | 
The principle is clearly stated by defendants’ expert, Mr. 
Dodge. (Record, pp. 428-429.) It is also recognized by ; 
complainants’ expert, Mr. Curtis, who thinks, however, 
that it “would require quite a lengthy and accurate de- 
scription to enable a first-class mechanic to construct it.” 
(Record, pp. 457-438, 434.) Yet a mechanic did construct 
{larris’ Model No. 1, without consulting either Mr. Dodge, 
or Mr. Curtis, and that model without doubt embodies Mr. 
Hlarris’ real invention. 

There are two mistakes in the specifications, but 
neither are serious; and a comparison of the drawings J 
with the text and the application of common sense and the = 
ordinary knowledge of a draughtsman or mechanic enables 
one to correct them at once. The first one is the statement 
that the spring, O,1is ‘fixed at one end to safe door, and af 
thre other hung to the pintl by which the trigger is hung fo the 
link piece.” This is manifestly a misinterpretation of the 
: drawing, Fig. 1, which shows the lower end of spring, O, 
| eurved around a pin of some kind, both the curved end 
! and pin being in dotted lines, which indicates that they are 
back of the trigger and link-piece L. (Dodge, X-Q. 35, p. 

415; X-Q. 38, 39, p. 416.) 

The spring, O, can have no possible office to perform in : 
connection with the pintle of the lever, J*, and link-piece, i 
M. ‘These are moved in such a way as to throw the paw), ’ 
M, out of its dogging position in the noteh, N. by the pin in - 
the inner cirele of the dial, striking against the upper end 
of the lever. The specification, in the very next sentence, 
requires that the spring, O, shall engage with a pin, P, in the 
bolt, E, in order to draw it back when it is released from 
the pawl, M. That is its only office, as complainants’ ex- 
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pert is compelled to admit (Curtis, X-Q. 24, 25, 28, p. 489), 
and if it were hung to the pintle it could not do that, and 
moreover, it would exert all its force to prevent the pawl, 
M, from engaging with the notch, N, and dogging the bolt 
when the spring, I, operated to throw it forward. 

Complainants’ expert admits this also. He says, in 
answer to Q. 32, re-direct: 


“The spring O, as shown in Fig. 1, would tend to draw 
the pawl, M, out of its notch as well as to release itself from the 
pintle, if it be hooked over the pintle, as L have no doubt it was 
intended to do; consequently the pawl, M, could never seal il- 
self in the notch, and would not remain there if it did.” 


That very evident fact would be enough to convinee 
any body who was honestly striving to find out what Har- 
ris invented. and how to construct his time-lock, that 
spring, O, was not hung to the pintle. 

The only explanation consistent with the objects and 
proper use of the lock, and with the drawings, is that the 
drawings were made first, and that pin, P, was represented 
where it happened to be when the bolt was locked, right 
in line with the pintle, and the person who drew the speci- 
fication afterward mistook the pin, P, for the pintle, and so 
hung the spring, O, on the wrong peg. In the models it is 
undoubtedly hung on the right peg. 

The other mistake consists in calling the spring, O, 
“the bolt, O,” in one place, but this could mislead no one, 
The man who drew the specifications did not make half as 
many mistakes as the man who attempted to interpret 
them for the benefit of complainants. 

As a proof of this expert’s unwillingness or inability 
to give a reasonable interpretation to the drawings and 
specifications, we call attention to his answers to cross-in- 
terrogatories 15, 16, 17, 19, 20, 21, 22 and 23, in which he 
asserts that the spring, I, “holds the bolt forward,” and 
“that the pawl, M, does not serve to hold the bolt locked 
against avy spring tension,’* and that he is unable to ascer- 
tain from the Harris description what its object is. All 
this misunderstanding is based upon the fact “that there 
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isa small space between what he calls pawl, M, and the 
shoulder of the notch, N, which seems to show that the 
bolt, E, tends to remain in that position.” There is a 
much larger space shown between the end of spring, I, 
and -the hook of the lever, G, and he might as well argue 
that no engagement was intended here as to argue that the 
pawl, M, does not hold the holt, K, In the locked position, 
The specifications expressly sfute thiut ” the lever pawl, MM, 
is arranged ti CHOATE with the notch or shoulder, N, of the 
lower edge of the bolt.” It would seem as though any man 
of common sense wonld know this, without being told, 
from the most superficial exumination of the drawing ana 
specifications, 

The inventor goes on fo say that ** the pins, b, can be 
insert / in the (lise, dD, SO a8 TO / yeh or unlock lie loel: at ani 
time.” 

And, in summing up the advantages of his time-lock, 


hie suys: 


“ Birst, that u is self-acting after having been wound up 
and put in motion, ae 

Third, ifs use obviates all necessity for key or other holes 
in the door, thus enabling all avenues for the ‘picking’ or 
y blowing up ’ of safe s or other property to be avoided, 

Fitth, if can be successfully applied fo “UY sate door, and 
by stopping “up the I y-hole render said safe burglar proof. 

Seventh, it can be regulated so as to lock or unlock at any 
desired time, from a minute to a month or a year.” (Record, 


p. 403.) 


This Harris time-iock can be applied, without change 
or modification of any kind, to dog and release multiple 
bolt-work, either by placing it on the side of a safe in such 
a position that its bolt, when thrown forward, will come 
behind one of the bolts, as in Little, or by placiug it on 
the door so that its bolt will project against the carrying- 
bar or a tongue of the bolt-work, just as any other lock 
having a sliding bolt would be applied. (Record, p. 408.) 
When so applied it can be described in the very language 
of the general preamble to the Little reissue, and claims 
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one and seven thereof, unless the latter is limited to a com- 
bination, in which two or more time-movements are em- 
ployed : 


“The object of my invention is to construct a time- 
lock which shall dog and release the multiple bolt-work of 
a safe or vault at certain predetermined times, both the 
dogging and releasing being caused by the operation of the 
time mechanism.” (Record, p. 442.) 

“TI provide adjustable devices, so that the periods 
when the lock shall be locked and unlocked may be varied 
at wit, OOK (SE 

“It is, so far as | am aware, the firet time-lock which 
locks at a time determined by the time-mechanism, while 
at the same time the hours for locking and unlocking can 
be changed without altering the construction of the 
eS es 

“The adjustability of my lock for locking and unlock- 
ing | obtain by means of my dial, which is so arranged 
that what I may ca!l its‘ bolt or dog actuating points,’ can 
readily be changed from one position to another, so that 
they will actuate the dogging mechanism at any desired 
hour for locking or unlocking.” (Reeord, p. 448.) 

‘* What I claim as my invention ts: 

First. The combination of independent multiple bolt- 
work with the time mechanism and locking or dogging 
mechanism of a time-lock, automatically both dogging 
und releasing the bolt-work at predetermined times, sub- 
stantially as deseribed. ‘ 

Seventh. In a time-lock, the combination substantially 
as above set forth, of the time-movements and two adjust- 
able devices, one for determining the time of locking, and 
the other of unlocking.” (Record, }?. 446, Dodge, ). 10 to 
14, incl., pp. 408-410.) 


[t disposes of the erroneous assumption on the part of 
the inventor himself, and complainants’ expert and the 
courts below, as expressed in the language above quoted 
from the reissue: in the following extract from Renwick’s 
testimony : 

“There does not exist, so far as I am aware of, prior 


to the Little patent, any description or suggestion of any 
means for automatically locking or dogging the bolt of a door 
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ata time subsequent ‘9 that when the door is closed and bolted 
by the Ope ralor.’ (Record, p- ?O4.) 


And in the following extracts from Judge Shipman’s 


opinion in the Norwich Bank case : 


‘ Before this invention, antomatie unlocking at a pre- 
determined time and locking whenever the door was shut 
and the bolts were thrown, were known. No arrange- 
ment of time-mechanism had been applied to a safe door by 
means of which locking would take plice automatically at a 
pied fer mined frie, , 

“As has been sti ated. no time-lork or time mechanism had 
been applied to dog-and release the bolt of a safe door at pre- 
determined hours, and capable of being adjusted relatively fo 
each other without disturbance of the mechanism of the 
clock.’ ° 

os Nobody produced a lock of this kind until Little’s inven- 
tion came into being in 1874.” (19 Blatchford, 124, 127, 
128.) . 


All claims predicated upon such erroneous assumption 
must fall with it. 

It is to be noted, however, that the Harris time-lock 
is not covered by the second claim of the original patent. 
Harris’s original claim was rejected as being too indefinite. 
His solicitors amended by striking it out and inserting 


three new ones, as tollows: 


‘Ist. The combination of a elock or time-movement, 
3, with the dial plate, I), and removable pins, 6, substan- 
tially as and for the purpose set forth. 

2d. In combination with the above and with a bolt, EF, 
I claim the trigger, G, and spring, I, substantially as set 
forth. 

3d. In combination with the dial a D, pins, 6, and 
bolt, KE, I claim the lever, J*, link, L, pawl, M, and spring, 
O, substantially as described and represented.” (Reeora, 
p. 404. | 


The purpose of the time-movement, dial, aud remov- 
able pins, mentioned in the first claim, was to actuate 
leveys and springs, and through them to lock,and unlock a 


safe-door at predetermined times. The claim resembles 
very closely Littlh’s seventh. It was rejected for want of 
novelty, and reference was made to the patent of Lyman 
Derby, No. 21,947, which we have just considered. In 
other words, the patent office did not consider as patent- 
able, after Derby, the combination, in a time-lock, of time- 
movement, revolving dial, and fwo adjustable devices, one 
for determining the time of locking and the other of un- 
low king. ‘ 

No objection was raised on the score of utility, or pat- 
entability, apart from novelty ; and the claims, which made 
the trigger and springs, lever and pawl, essential elements 
of the combination, were allowed. The case does not 
seem to have been managed with mach zeal and attention 
on the part of Hlarris’s attorneys. He was asked by the 
patent office to make a fourth claim, and did so, only to 
have it rejected (Record, p. 405); and eighteen months 
after he tiled his application he was notified that it was 
tatally defective for want of a date to the oath of inven- 
tion, and after this was remedied he was notified by his at- 
torneys that the application was rejected (Record, pp. 405- 
408), and he then gave up in despair. (Record, p. 382.) 
Judging from Mrs. Harris's testimony, he seems to have 
understood that it was regarded as an infringement of 
Derby’s patent. (X-Q. 65, p. 398), and that would explain 
his making no further efforts to introduce it in his bank or 
elsewhere. 

By failure to prosecute his,application, Harris forfeited 
his rights and the public acquired them. (Revised Statutes, 
sec. 4894.) The rules in toree in the patent office, from 
August 1, 1867, to September, 1875, provided as follows : 


* But information 18 given in relation to any case after a 
patent has issued, or after a patent has been refused and 
the further prosecution of the application is abandoned, or 
barred by lapse of time.” 

‘The models in such cgses are so placed as to be subject to 
general inspection. The specifications and drawings, in any 
particular case, can be seen by any one having particular oe- 
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casion to examine them, and copies thereof, as well as of 
patents granted, will be furnished at the cost of making them.” 

«Even after a case is rejected the application is regarded 
us pending unless the applicant allows the matter to rest for 
(wo years Without taking any further steps therein, in which 
case if will Ho longer he protected hy any rule of secrecy. The 
specifications, drawings, and model will then he subject 10 in- 
spection in the Same manner as those of patented or withdrawn 
applications.” (Record, pp. 412, 413.) 


The last action taken in the Harris case, was Feb. 9, 
1869, and from Feb. 9, 1871, to Sept. 1875, the Harris 
model was on publie exhibition, where any one interested 
in time-locks could see it, and the Harris drawing and spe- 
cification were open to public inspection and copy, just as 
any patent granted would be. (Reeord, p. 411.) It 
amounted to a practical dedication of his ideas and inven- 
tion to the public, and no man could afterward obtain a 
valid patent covering the ideas, devices, and combinations 
sO given to the public. The publie are presumed to know, 
in such cases, what they have the means of knowing. er- 
kins ve. Nashua Card Co., 5 Bann. & A. 395. 

These rejected and abandoned applications were then 
used by the patent oftice to reject other later applications 
covering the same, or similar devices (Record, p. 410); and 
time-lock patents were not so numerous wheu Little filed 
his original application, July 5, 1873, as to justify the be- 
lief that he would have escaped a reference to Harris, if he 
had then claimed to be the first to invent a time-lock which 
would both lock up and unlock at predetermined times, as 
he did in his last reissue, and had tried to secure a pateut 
with claims as broad as those of the reissue. As he limited 
his claim to the cam-wheels, B and ©, with the depressions 
and projections described and located as described so as to 
increase and diminish the surface of a common cam, or de- 
pression, for the purposes described, 7. e., of bodily lifting 
and holding up adog to iock the bolt-work, he was. not, 
of course, referred to the Harris application. 
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The Burge Patent, 1872. 


John Burge obtained a patent, No. 123,378, dated Feb- 
roary 6, 1872, in which appeared a feature which had not 
been distinetly shown and claimed in any previous time- 
lock patent, voz.: the CUPACIEV of continuous revolution, 
locking np and unlocking daily, at predetermined times, 
Without the necesssity of setting the lock each day, before 
locking. Lle says: 


* This invention relates to locks which are placed upon 
the inside doors ot vaults or sates, and are moved and op- 
erated by clock-work, so that no key-hole or other apertare 
through the deor, is necessary; and it consists in a mech- 
anism composed of a re volving cam-wheel and actuating plate 
and springs, hy meatus of wh ich, a continuous motion thereof, m 
one direction, locks and unlocks the door.” (Record, p. 515.) 


Its construction and mode of operation can be learned 
best by studying the drawings of the Reissue, 7073. (Ree- 
ord, p. 620.) 

The apparatus consists of a belt, B, which a spring, 
K, tends to keep in the locked position atall times. A cam, 
KF, ou the wheel, C, throws the bolt back against the force 
of the spring, and unlocks the lock once for each revolu- 
tion of the wheel, OF A dogging spring, G, bears against 
the edge of the bolt with a constant pressure, and occupies 
one of two notches, # J, in the bolt, except for a brief In- 
terval at each revolution of the plate, K, when it is held 
out of the noteh i: happens to be in, by the pin, or lug, O, 
on the plate. if it ie im od, if keeps the bolt in the un- 
locked position until it is held out, when the spring, KE, will 
throw the bolt in the locked position, unless at that time 
the cam, F, operates to hold the bolt back. When it is in 
[, it keeps the bolt locked until it is held out, but even 
when it is held out, the spring, E, will keep the bolt in the 
locked position, unless the cam, F, is then operating to press 
the bolt back. It follows, of course, that the cam, F, can 
only operate to draw the bolt back when the spring, G, is 
held out of Ll. The plate, K, is directly connected with the 
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clock-work, so as to be revolved by it, making eight com- 
plete revolutions in twenty-four hours. At each one of 
these revolutions, a finger, L, projecting from its edge, will 
envage with a cog in the wheel, C, which carries the cam, 
and moves it one-eighth of a revolution. In this way, the 
cam is alternately brought into and out of the position 
where it can operate to withdraw the bolt. The length of 
time the lock will remain unlocked depends on the cireum- 
ferential leugth of the cam projection. If it occupies one- 
fourth of the circumference, the bolt will remain in the un- 
locked position six hours, and in its locked position the 
remaining eighteen. If the eam projection extends over 
three-eighths of a circle, the bolt will remain in the un- 
locked position nine hours, and in the locked position fifteen 
hours. When once adjusted, wound up, and set in motion, 
it will unlock, say, at 9 o’clock, A. M., reinain unlocked un- 
til 6, p. M., lock up at that hour, and remain locked until 9 
o'clock the next morning, and so on, day in and day out, 
if not readjusted. It is, however, within the power of the 
operator to change the hour of locking and the hour of 
unlocking, at pleasure. Both are dependent on the position 
of the cam projection, F, on the wheel, C, and as that is 
turned on its axis by the finger, L, on the plate, K, and is 
tixed in any position by friction, only, it is obvious that it 
ean be turned to any position by the fingers of a man. If 
he wants it to lock up at three o'clock, instead of six, he 
has but to turn the wheel, C, in the direction the plate, K, 
would turn it, one-eighth of a revolution. If he wishes to 
postpone the hour of locking, he has but to turn it in the 
opposite direction, so that the cam will continue operating 
longer. If he wishes to hasten the hour of unlocking, say 
six hours, for any special purpose, he can do so, before 
locking, by moving the wheel in the direction the plate, K, 
would move it, one-quarter turn, so that the cam will com- 
mence to act that much sooner. -4If-it-is-earried—a—httle 
further than necessary, provided it is not-a-fall eighth, it 
will not matter any, because theciim can not withdraw the 
bolt until the JugyO, on the plate, K, holds the dogging 
spring, Gont-of ttenotchin-thebott. Thus, adjustment 
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of the hours of both locking and unlocking is secured, to 
some extent, by moving the wheel, C, on its own axis. 

But it is further manifest that the hour of locking will 
depend, somewhat, on the position of plate, K, at the 
time the door is closed, and may be varied from fifteen 
minutes to three hours by altering the position of this plate. 
If no other means were provided, the very simple method 
of stopping the clock when the plate was in any desired 
position, and starting it again before closing the door, would 
accomplish the object. 

Or if the plate, K, or the wheel which drives it, were 
connected with the wheel from which it derives its motion, 
by means of a ratchet and pawl, it could be turned in the 
direction in which it revolves, to any desired position, and 
thus adjusted to lock up at an earlier or later hour than it 
would otherwise do. Would the employment of such 
ratchet and paw! require invention? If it did require in- 
vention, how can we say that the mode of adjusting the. 
hand for locking, in defendant’s time-lock, was a known 
substitute for the mode of adjustment provided for by Lit- 
tle 7 

Again, the plate, K, may be fixed to its axis by a set- 
screw, or a fast and loose connection, such as was used in 
Rutherford (Record, p. 465), Holbrook & Fish (Record, p. 
482), Williams & Cummings (Record, p. 484), Derby (Ree- 
ord, p. 101), Bayly (Reeord, p. 495), or Harris’s (Record, p. 
503), or by friction, as in ordinary clocks, and in Hollen’s 
time-lock (Record, p. 515). Burge does not specify how 
the plate, K, shall be connected with the clock-work, so 
that any known method may be adopted, and he says: 


“ | do not confine myself to any particular clock-work 
or mechanism for the purpose, but design to use any mo- 
tive power within the safe or vault by which the purpose 
may be effected.” (Record, p. 515.) 


And again: 


“T do not limit or contine myself to the precise form 
or arrangement of any of the parts described, as they may 


30 


be varied in many ways without departing from my in- 
vention.” (Record, p. 516.) 


Thus we find in this time-lock a eapacity for running 
continuously and locking and unlocking at predetermined 


Pe 


hours, the locking being accomplished automatically and 
subsequent to the closing of the door, and two adjustable 
devices for predetermining such time, by one of which the 
time may be varied from a few minutes to three hours, and 
by the other of which it may be still further varied by 
adding from three to nine hours to the period, according 
to the length of the cam on wheel C. 

[t can be readily applied, as any other loek with a 
sliding bolt can be, to lock up bolt-work, that being one 
of the offices of any lock. When so applied, it would be 
accurately described by the language heretofore quoted 
(pp. 22, 25) from the Little reissne, with reference to the 
Harris time-lock, and be covered by claims one and seven 
of the reissue, unless the latter is limited to a combination, 
in which /wo or more time-movements are employed. 

[t would not be covered by the second claim of the 
original patent. ‘This lock, like its predecessors, liowever, 
was intended to be used alone on a safe door, and to ex- 
elute the use of key and combination locks. (Record, p. 
515.) In such a lock, if any period of time must elapse 
after the closing of the door before the ty k went on guard 
it would be a positive disadvantage, as the banker would 
be compelled to wait until the locking had been accom 
plished before he could ZO. or this reusonh no attention 
was called to this feature of the lock and uo advantage 
claimed for it. 

It was a necessi/y of his mechanism that some time, 
fifteen minutes at least, and perhaps more, should Cluapse 
after the door was closed before the bolt would be foreed 
into the locking position and Burge never dreamed of call- 
ng itn virtue. 

This patent was purehased by The Yale Lock Manu- 
facturing Company and surrendered by them with an ap- 
plication for a reissue, February 11, 1376, a litde over four 
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years .after the date of the original. (Record, p. 620). 


This reissue, No. 7073, is one of the patents set up in the 
original bill of complaint as covering the devices employed 
in the Berkshire Bank lock, and was annexed to and made 
a part of said bill, and profert was made of the original 
patent. (Record, p. 5.) 

It was offered in evidence by complainants in the hear- 
ing before the master (Record, p. 612), so that it is in the 
record for all purposes; and here is what Schuyler Merritt, 
Secretary of The Yule Lock Manufacturing Company, says 
of it 


“The Burge patent is for a device intended to allow the 
lock to be locked a fler the closing of the door by the application 
of time mee hanism. 

“The device in the infringing locks which infringe the Lit- 
tle patent was identical with that which was covered by the 
claims of the Burge patent ; also that as a license from us fo 
use that derice would have been the same whether the Burge or 


the Little had proved to be the controlling patent, and in 


no case could we have had two license fees under these two pat- 
ents.” (Record, p. 612.) 


The following language quoted from this reissue shows 
what complainants thought of the original patent; for, of 
course, the reissue was taken out for the same invention: 


“Tn other words, the invention consists of a chrono- 
metric lock, the revolving mechanism of which, by a con- 
tinuous motion, locks and unlocks automatically, the lock- 
ing being effected at a time subsequent to the closing of the door 
on which such lock is fixed, aud not of necessity immedi- 
ately upon closing the safe-door; and the unlocking also oe- 
curring al any te sired lime fo whieb the chronometric lock may 
be udjusted, so that the locked and unlocked periods of the 
lock, during each day, or other recurrent interval, will fol- 
low each other with continuous regularity so long as the 
motion of the lock is maintained by duly winding it. A 
lock made in accordance with my invention is capable of lock- 
ing, by the action of the clock-work, at a time subsequent lo the 
closing of the door.’ (Record, p)- 621. ) 


“As shown in the drawing, the lock may oles be prepared 
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or set for the act of locking by pressing the spring-doq, G, 
downward, out of engagement with the shoulder of the 
stump, i, and retracting the bolt by hand, so that the spring- 
dog, Gr, will engage with the opposite or forward shoulder 
of the stump, ¢, aud permit the spring, e, to lock the bolt, 
the locking being thus performed by the automatic action of the 


Clock-work at an inte rral or tinnie subsequent fo the closing or 


the door on whieh the lock is in use.” (Reeord, 1). §22.) 
The fourth claim is as follows: 


‘The combination, substantially Aas hefore sel forth, of the 
halting device. bhi Clock-wor ts and fiwore olving device 8 0 pe rated 
hy said elock-work, whereby the CONTINUOUS morement of said 
elock-work acting wmpon said revolving devices determines the 
fies al whieh said bolting device is hoth locked and unlocked.”’ 


(Record, p. 625.) 


Now, why was such prominence given, in the reissue, 
to a feature which is a positive disadvantage in the use of 
the lock, and which was glossed over, if not suppressed, in 
the original, taken out four years hefore 7 

Simply becanse Henry Gross had, on February 8, 1876, 
three days before, received a patent, applied for December 
9S 1875. No. 173.121, for a time-attachment for combina- 


tion locks. 


” provided with LAL auxiliary device, or set of devices, by which 
the atlachment can be set jor any qiven time, and be kept from 
athecting the lock for a rtain length of lime. during which 
me riod the lock 1s free to be operated in the usu rl manver, and 
afler which the time-attachment controls it, until the arrival of 
the proper time for releasing or opening the same.” (Record, 
}. DOU.) 


And had said: 


“Tt often happens, however, in banks and other of- 
fices, that it hecomes NECESSATY fo open the sate or vault after 
closing it for the day > and, to enable this to be done. and the 
time-attachment made to operate the reatt Pr. I pivot,” ete. : 

“The hand, Ey is then set. back as many hours on the 
dial us it is desired {0 heey the l, el; aL a condition fo be opened 
wn the usual MannET, Which, li the draw lug, is represented 


as two hours, while the hand, H, is represented as being 
set back six hours.” (Record, p. 570.) 

“Having thus described my invention, what I claim 
is—l. In a time-attachment for a permutation-lock, a 
mechanism constructed to operate substantially as described, 
whereby the lock may be left free to be operated for a pre- 
arranged period, and thereafter be rendered inoperative by the 
attachment until the arrival of the time for which it ts set.” 
(Record, p. 571.) 


Gross’s device was intended to be applied in connection 
with combination-locks on a safe door, and the safe could 
be locked up in the ordinary manner at any time by such 
locks. There might be occasion to re-open it, after closing 
and before the late hours of the night, when the additional 
protection of a time-lock is deemed most desirable, and 
vet, if there was no such occasion, it would be very incon- 
venient to come back, open the safe, and set the time-lock 
for the night, so he devised the means described in his 
patent, which were entirely new and unlike any thing 
shown in either Burge or Little, to meet this want, which 
le was the first to perceive and state. | 

The want is one which could only arise where a time- 
lock and a combination or key-lock are associated together 
on asafe door. No man would want his safe to remain 
unlocked for two hours after he had closed it for the day, 
us in the instance supposed by Gross. It would be a great 
annoyance to him to have it unlocked fifteen minutes after 
he had closed it for the day, as it would be if he used the 
Burge time-lock, alone, as Burge intended he should use 
it. So that the want Gross perceived, and the advantage 
he secured by his device, is one which did not and could 
not have occurred to Burge, and one he did not attempt 
to provide for. Nevertheless, it took the Yale Lock Mfg. 
Co, only three days atter Gross obtained his patent to draw 
a new specification for Burge, and apply tor a reissue which 
should cover Gross and prevent him from reaping the 
fruits of his invention. 

This Burge patent was not before his Honor, Judge 
Shipman, and he, therefore, says nothing of its bearing on 
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Little’s rights as an inventor, and the extent of his claims. 
The patent and reissue were both before his Honor, Judge 
Lowell, and their effect was argued both orally and in 
briefs by Messrs. Dickerson, for defendants, and Wet- 
more, for complainants; but he, too, is silent about them, 
perhaps because the patent was not formally set up in the 
answer as an anticipating device. After the case went to 
the master, the reissue was formally offered in evidence by 
complainants, and both original and reissue were included 
in the appeal record by stipulation, and it is, therefore, 
admissible, under many decisions of this court, for the pur- 
pose of showing the state of the art, and to aid in the 
proper construction of Little’s original claim, and in the de- 
termination of the question whether or not claims one and 
seven of the original are improperly expanded. 

Grier v. Wilt, 126 U. S. 412, 429. 

Brown v. Piper, 91 U.S. 37, 41. 

Eachus v. Broomall, 115 U.S. 429, 434. 


The Herzberg Regulator for Gas-Burners. 

We pass over a number of devices set out in the rec- 

ord without extended comment, simply calling attention to 
the fact that Richardson emploved, in 1866, two cam- 
wheels, two cam-levers, two connecting levers, and two 
dogging levers, actuated by time-mechanism in a new com- 
bination for lighting and extinguishing gas-at regular in- 
tervals (Record, pp. 120, 496-499); that a variable cam- 
wheel, consisting of two cams placed together upon a shaft 
and made adjustable with reference to each other for the 
purpose of increasing or diminishing the common circum- 
ference—-exactly as in Little’s time-loeck—were employed, 
in 1869, by Foskett, in a rotary wire feed (Record, p. 501), 
and by Shepherd in a collar machine; being used in the 
latter to alternately raise and lower levers, supplied with 
friction rollers, under or against which the rotating cams 
were brought to bear, and thus to throw them into and out 
of operation at determined intervals of time (Reeord, })}?. 
99, 507); and come to a device which is wonderfully like 
Little’s in every detail of its construction and operation. 
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On the 16th of April, 1872—a year and three months 
before Little applied for his patent—I. and A. Herzberg, 
of Philadelphia, secured a patent, No. 125,679, for an im- 
proved apparatus for automatically regulating the flame of 
gas-burners. In their device, the gas-cock was turned by 
a cogged segment, or are of a circle, on the end of a piv- 
oted bent lever, the other arm of which was pressed by a 
spring against the periphery of a compound cam-wheel, 
consisting of two cam-wheels, placed face to face on the 
same axis, each having a portion of its periphery cut away 
and so arranged that they could be turned with relation to 
each other so as to increase the length of their common 
projection, or common depression, and be fastened together 
in any desired position by means of a slot and thumb- 
screw. When adjusted, this compound cam was revolved 
by cloeck-work, and, as the common projection struck and 
moved out the arm of the bent lever resting against it, the 
other arm of the lever was moved one side, and, throagh 
the cogged segment on its end, opened the gas-cock. 
When the common depression same under the arm of the 
lever pressed against it, the other arm moved in the oppo- 
site direction and shut the gas-cock. (Record, pp. 98, 
156-138, 516-518.) | 

This device can be applied, without any change what- 
ever, to dog and release the bolt-work of a safe door. It 
only needs to be placed where the cogged segment can 
move behind the bolts, when it is forced outward by the 
revolving cam. (Record, pp. 99, 137.) The gas-cock and 
burner could be spared, and it would require no invention 
to remove them. If the segment was not thick enough to 
obstruct the bolts effectually, it could be made thicker ; and 
this change would not require invention. 

When so used, it would be aptly deseribed by the lan- 
guage of claims one and seven of the Little reissue, unless 
the latter is limited to a combination, in which two or more 
time-movements are employed; and it would also be cov- 
ered by the second claim of the original. 


Little’s Original Patent, No. 146,832. 

Such being the state of the art, on the Sth of July, 
1873, Samuel A. Little filed an application for letters pat- 
ent for an “ Improvement in Time-Locks,” on which letters 
patent, No. 146,832, dated January 27, 1874, were issued to 
him. (Reeord, p. 521.) 

The construction and operation of his time-lock are 
best seen in the drawings of the second reissue, No. 8,035, 
figs. 1,5, 6, and 7. (Record, p. 544.) 

In it he adopted the compound cam-wheel and pivoted 
bent lever of the Herzberg patent, making slight modifica- 
tions in the form and position of the lever. The time 
movements are of course the same in all the devices, 7. ¢., 
any kind of time mechanism can be used in any one of 
them. Little pivoted his two-armed lever on the side of a 
safe, so that one arm, supplied with a friction roller, would 
rest on the periphery of the cams and be held in contact 
with them by gravity, instead of by a spring. When the 
common projection of the cam came under the friction 
roller it would raise it and through it lift the other arm 
of the lever, which in turn lifted a dogging lever to a place 
behind, or in the pathway of one of the sliding bolts of a 
safe door, and hold it in that position until the common 
depression in the periphery of the compound cam was 
brought under the roller, when it would lower that arm, 
and through it the other arm and the dogging lever, and 
then the door-bolts could be thrown back by the handle 
and the door be opened. Thus the time mechanism oper- 
ated directly to lock and unlock the door. He simplitied 
the form of Herzberg’s lever by removing the cogged seg- 
ment, which was unnecessary, and made it big enough and 
strong enough to do its lifting and supporting work, but 
in every material feature the construction and operation of 
the compound cam and two-armed lever was identical 
with that of the Ilerzberg apparatus. He introduced a 
dog for dogging the bolt-work, which was made of metal, 
and had to be heavy enough to resist any force that might 
be brought to bear to thrust back the bolt-work. He piv- 


oted this dog at one end to the side of the safe, so that its 
whole weight would not fall on the two-armed lever and 
cams, and he provided two time-movements, which worked 
together to operate the lock, under ordinary conditions, 
and either of which would operate the lock alone in case 
of the stoppage of the other, thus diminishing the chances 
of a lock-out, a danger always felt, and which long pre- 
vented time-locks from coming into general use. 


Comparison of Little with Herzberg. 


Herzberg, in common with prior inventors who used 
time-mechanism for self-illuminating clocks, bee-hives, 
etc., provided but one clock. If it stopped running, the 
mechanism would of course cease to operate; but no great 
damage would ensue, and as soon as the stoppage was dis- 
covered the mechanism could be readily got at, repaired, 
and set’ to running again. Not so, however, with time- 
locks. If, after the door of a burglar-proof safe has been 
locked by a time-lock, the clock stops running, a lock-out 
ensues, and the owner will inevitably be put to great 
trouble and expense to open his safe, and subjected to a 
delay in getting at his funds and papers which might even 
prove fatal to his business. , 

Rutherford perceived this danger, and suggested the 
use of two clocks “as a further precaution” (Record, p. 
468), but he described no means of combining the two 
clocks with his guard-wheel, so that either one of them 
would continue to rotate the wheel in case the other 
stopped. Savage, Bass, Derby, Bayly, Harris, Haines, 
Hollen, and Burge, show but one clock, and if that stops 
a lock-out ensues. Dass and Haines devised methods for 
starting the clock again if it stopped, but with the others 
a stoppage was fatal. Holbrook & Fish and A. Holbrook 
each employed two clocks, either one of which would un- 
lock the lock in case the other stopped, but they were in- 
dependent in their movements, and had no common wheel. 
Williams & Cummings provided 


“Two clocks, whose action is to rotate the revolving dial, 
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but so arranged that either will rotate it independently of 
the other, thereby providing for accident to the clocks, as 
both would not probably stop at the same time.” (Record, 
Pp. 486.) 


They do not describe the connections by which the 
two clocks are enabled to rotate the common dial, because, 
perhaps, they thought such connections to be a matter of 
commou knowledge among clockmakers. 

Be that as it may, Little gives us a full, detailed de- 
scription of the manner in which HE proposes to use two 
clocks to rotate a common wheel, and have one of them 
do it alone in case the other fails; and this employment of 
two clocks constitutes a substantial difference between lis 
combination and Ilerzberg’s—and, [ may add, between his 
and the defendants’, which only employs one. 

This contrivance for using two or more clocks to ro- 
tate a common wheel forms the subject-matter of his first 
claim. Most of the time-locks patented before Little had 
au capacity for adjustment that enabled the owner to keep 
his safe locked up over Sunday, or any holiday, by prop- 
erly setting it the day before. Thus, Rutherford shows a 
dial which can be adjusted so as to keep the door locked 
for any length of time from half an hour to a week. 
(Record, p. 470.) 

Burge’s lock, however, will not observe the Sabbath. 
It must lock and unlock once in every twenty-four hours, 
if it keeps on running. As Little’s cam-wheel revolves 
once in twenty-four hours, it, too, would have to lock up 
and unlock once in every twenty-four hours, if he had not 
provided a supplemental cam, which was so geared with 
the clock-work as to come into operation every seventh 
day and hold the dog in its locking position for that day. 
So far as the record shows, this was a novelty, and it forms 
the subject-matter of his third claim. <As the Berkshire 
Bank lock does not infringe either, we have no interest in 
criticising the first and third claims. 

If, now, the Court will read the second claim of the 
original patent with the drawings of the Herzberg patent 
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before them (Record, p. 516), they will perceive that the 
claim covers exactly what the Herzbergs invented, viz.: 
two wheels with depressions and projections “ located relatively 
to each other,” on a common aris, “ to increase and diminish the 
surface of a common cam or depression by rotation on each 
other, for the purposes described.” The purpose, in each 
case, is to move one arm of a pivoted bent lever, or rock- 
shaft, first one way, then another, and cause the longer 
arm of the same lever or shaft to move in a similar way, 
but through a greater space. In Little’s the cam projec- 
tion causes the lever to move up; in Herzbergs’, it causes 
it to move one side. In Little’s, when the cam depres- 
sion comes under the short arm of the lever, it allows 
it to move down ; in Herzbergs’, it allows it to move back. 
[n both, the lever is alternately moved away from and al- 
lowed to return toward the center of the compound cam. 
The force that causes Little’s lever to return is gravity; the 
force that causes Ilerzbergs’ to return is a spring. Are 
these patentable differences? If so, then clearly, defend- 
ants’ lock does not infringe Little's claim. 

Little shows and describes a metallie dog, pivoted to 
the side of the safe in such a position that the long arm. 
of the lever raises the free end of the dog up behind one 
of the door-bolts; but. this need not be considered, for he 
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says, ip his specification : 


“sf is evident that the dog-l ver’. ‘A and the lever, Rk, may 
be the same piece. The object in making the same in two parts 
isto save the ie ight of the part, VY. which depends upon the 
pivot, l, from adding to the labor of the clocks.” (Record, 
p. 923.) 


The new dog, then, is not an essential part of his com- 
bination, and his second claim is not restricted to one con- 
taining such independent dog. Herzbergs’ clock and 
mechanism has one additional function to perform, viz., to 
turn a gas-cock, which it does by means of a cogged seg- 
ment on the end of his lever, which gears into a pinion on 
the gas-cock. Their clock, cam-wheels, and lever can be 
taken bodily from the gas-pipe and put on the side of the 
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safe, so that the sidewise motion of the lever will bring it 
behind a door bolt, and locking is accomplished. 

[In view of this Hlerzberg apparatus; the previous use 
of time-mechanism, adjustable dials, levers and dogs to 
lock safe doors; the previous adaptation of devices used in 
illuminating clocks to dog safe bolts; the previous inven- 
tions of Harris and Burge of time-locks that would lock 
up at a predetermined hour as well as unlock; and the 
whole state of the art; does this appropriation of Herz- 
berg’s mechanism by Little, with the trifling changes no- 
ticed (leaving out the two clocks and the Sunday wheel), 
constitute invention’ Is it not a mere adaptation of an- 
other's patented device to a new, analogous, and commonly 
understood use’ Was the second claim valid at all; and, 
if so, did it cover any thing but the specific * wheels B and 
C” with the specified “depressions” and * projections,” 
“located relatively to each other,’ on the same axis, ‘ fo 
increase and diminish the surface of a common cam, oF de- 
pression, by rotation on each other,” and contined to the oflice 
of lifting, holding up, and then permitting to tall, a two-armed 
lever capable of dogging holt-work ? 

Does the defendants’ lock infringe such claim, with 
this construction, or any other that ean be placed upon 
it? 

No discussion of these questions, which are vital in 
view of recent decisions of this court, or of their bearing 
on the validity of the reissue, appears in Judge Shipman’s 
opinion, Which Judge Lowell adopted with manifest hesi- 
tation, and the explanation is found in the fact that Judge 
Shipman handed down his decision in the Norwich Bank 
case, March 29, 1881, while the radical decisions ot this court 
in Miller v. Brass Company, and James v. Campbell, 104 U.S. 
350 and 356, were not rendered until the following January. 

Judge Lowell says on this point: 


“The Little patent was reissued three times for the bene- 
fit of the plaintiffs, and its claims have been enlarged in 
number from three to seventeen. There can be-no doubt 
that the motive of this action was to enjoin the use of locks 
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like the defendants’, and if this intent were decisive the reissue 
must be held void. The plaintiffs contend that intent and 
act must concur, as in other penal cases "—it is a little 
hard to follow the judge right here :—“‘that Little was 
the first person to make a time-lock with adjustable devices for 
controlling the time of locking as well as that of aunloeking 
the door; that this invention was clearly described and 
claimed in the original specification, and insist that claims 
1 and 7 are saved by the operation of this rule.” 


- This point, though ad difficult one, / decide in conform- 
ity with Judge Shipman’s action, for the reason that in a 
patent like the original patent of Little, it would be proper 
fo construe his second claim somewhat hroadly and 0 as to 
reach the substituted adjustable devices and their connection 
with the * dog,’ "ete. (Record, pp. 625, 626.) 


Judge Lowell did not have the Harris invention be- 
fore him when he rendered this decision, and he left the 
bench before the evidence relating to that was introduced. 
Ile makes no allusion to the Burge patent, nor does he 
discuss the mechanics of the case at all, and point out 
wherein the novelty of Little’s invention consisted, and 
what devices in defendants’ lock were equivalents of the 
wheels, B and C, with the depressions and projections, 
forming a variable cam surtace, ete. | 

We think he erred, as we have already demonstrated, 
in attributing novelty either to Little’s “adjustable de- 
vices,’ or to the functions which they performed. We 
think he erred in the broad construction of Little’s second 
claim, and in finding that defendants’ lock infringed said 
claim. We think he erred in sustaining the validity of 
claims one and seven, because the inventions claimed in 
them were described in his original patent. 


Claim Two, of Little’s Original Patent, was Void for 
Want of Patentable Novelty. 


The facts on which we base this proposition have al- 
ready been fully discussed. It only remains to call atten- 
tion to the law. 

In Tucker v. Spalding, 13 Wall. 453-5, suit was 
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brought for infringement of a patent for the use of mov- 
able teeth in saws and saw plates. The defendant showed 
that movable teeth had been used before in machines for 
cutting tongues, grooves, mortices, ete., and that use was 
patented by Jonah Newton. Now, a tongue and grooving, 
or mortising machine, is not a saw, and this court said, 
Miller, J., delivering the opinion : 

“The court (below), in rejecting the patent of New- 
ton, seems to have been mainly governed by the wse which 
was claimed for it, and also that no mention is made of its 
adaptability as a saw. Butif what it actually did is in 
its nature the same as sawing, aud its structure and action 
suggested to the mind of an ordinarily skillful mechanic 
this double use to which it could be adapted without ma- 
terial change, then such adaptation to the new use is not a 
new invention, and is not patentable.” 


In Roberts v. Ryer, 91 U.S. 150, 157, 159, the court 


sald: 


“Tt being, then, certain that Lyman contrived a ma- 
chine which would produce the desired circulation, and 
coutd be used for refrigeration in the ascending current, it 
remains only to consider whether, if one desired to make 
use of the descending current for the same purpose, he 
could claim such use as a new invention. 

It is no new invention to use an old machine for ad new 
purpose. The inventor of a machine is entitled to the benefit 
of all the uses to which it can be put, no matter whether he had 
eoneeived the acle ad of the “use or not, ° . . (p). 157.) 

All that can be possibly claimed for this amendment 
is a combination of the use of the descending current with 
the device for circulation. There was no change in the 
machine; it was only put to a new use. If there was any 
change of construction suggested, it was only to increase 
its capacity for usefulness. It was ‘a mere carrying for- 
ward, or new or more extended application of the original 
thought, a change only in form, proportions, or degree, by 
substantially the Same mMmeawsS, with hetter results,’ This is 
not such an invention as will sustain a patent. We so de- 
cided not longer ago than the last term, in Smith v. Nichols, 


21 Wall. 112.” (p. 159.) 
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In Railroad Co. v. Locomotive Truck Co., 110 U. 8. 
490, 494, the court say: 


“Tt is settled by many decisions of this court, which 
it is unnecessary to quote from or refer to in detail, that 
the application of an old process or machine to a similar 
or analogous subject, with no change in the manner of ap- 
plication, and no result substantially distinet in its nature, 
will not sustain a patent, even if the vuew form of result 
Las not before been contemplated.” 


In Morris v. MeMillin, Liz U. s. 244, 248, the court 


“In view of these facts, which are either matters of 
common knowledge or well established by the evidence, 
the only field of invention left for the patent to cover was 
the application, by the old and familar arrangement of 
shafts and cog-wheels, of the power ot an auxiliary engine 
toa capstan instead of a windlass. . . . It is plain, 
therefore, that no such ingenuity as merited the issue of a 
patent was required for this improvement, but-only the or- 
dinary judgment and skill of a trained mechanic.” 


And the patent for such new use was declared void. 
In Blake v. San Francisco, 113 U.S. 679, 682-3, the 


court Say: 


“It follows from this principle that, where the public 
has acquired.in any way the right to use a machine or de- 
vice tor a particular purpose, it has the right to use it for 
all the like purposes to which it can be applied, and no 
one can take out a patent to cover the application of the 
device to a similar purpose. 

If there is any qualification of this rule, it is that if anew 
and different result is obtained by a new application of an 
invention, such new application may be patented as an iin- 
provement on the original wivention : but if the result claimed 
as new is the same in character as the original result, it will not 
be deemed a new result for this purpose, For instance, an 
uutomatie relief valve, used to relieve the pressure of steam, 
produces no new result in character when used to relieve 
the pressure of water, unless some further effect besides 
the mere relief of pressure is obtained.” 
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And the court held that a claim for the combination of 
such an automatic relief valve with a pump cylinder and 
hose of a fire-engine was not valid, such automatic valves 
having been used with steam engines on land and at sea. 

The same doctrine was stated and applied in Miller v. 
Foree, 116 U.S. 22, 27, where a claim for a stamped to- 
bacco plug as an article of manufacture was held invalid, 
because the stamping of tobacco at another stage of manu- 
facture was already known; and in Crescent Brewing Co. v. 
Gottfried, 128 U. S. 158, 169, 170, where a claim for a 
process of applying heated air to the interior of casks was 
declared invalid, on proof that pewterers had used a sim- 
ilar apparatus to direct a heated blast where needed in the 
exercise of their trade. 7 

The application of the principles declared in the above 
cases, would seem to be plain and to result in a denial of 

validity to the secoud claim of Little's original patent, 
which is the only foundation for claims one and seven of 
the reissue. 

Finally, this very claim was adjudged to be invalid 
by the Patent Oftice, for want of novelty, while the ap- 
plication for the second reissue, No. 8,035 was pending, 
und complainants, all of whom were then interested in 
this patent, acquiesced in such decision and struck out the 
claim. (Record, pp. 599, 603.) 

This court has many times decided that, where the 
rejection of a claim by the Patent Office has been acquiesced 
in by the applicant, he can not afterward assert such claim, 
directly or indirectly, and can not procure a valid reissue 
for such claim. 

Thus, in Leggett v. Avery, 101 U. S. 256, 259, the 
Court held that: 


“Where, on the surrender of letters patent, a dis- 
claimer of the inventions described in them is filed by the 
patentee in the Patent ge and mem letlers are granted 
for the remainder—if, a second reiss . the disclaimed in- 
ventions are embraced, * can nol paren “ bill to enjoin the in- 
Fringment of them.’ 
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See, also 
Weshtng Machine Co. v. Tool Co., 20- Wal. 342, 351. 
Mahn v. Harwood, 112 U. 8. 354, 359. 

Cartridge Co. v. Cartridge Co., 112 U.S. 624, 644-645. 
Shepard v. Carrigan, 116 U.S., 593 597-598. 


Construction of Claim Two of Little’s Original Patent. 


But, if we are wrong in our contention, that this see- 
ond claim was invalid; if the Patent Office was wrong in 
rejecting it, and complainants were wrong in acquiescing 
in such decision, and striking it out; and if they had the 
right, notwithstanding the numerous decisions of this 
court to the contrary, to surrender their second reissue for 
the purpose of reinstating that claim, or one substantially 
like it; we still insist that, in view of the state of the art, 
and the very limited amount of invention displayed by 
Little in adapting Herzbergs’ machine to dog bolt-work, 
it is not susceptible of being “construed somewhat broadly,” 
as Judge Lowell puts it, so as to reach every conceivable 
device for locking and unlocking, at predetermined times, 
or so as to cover the so-called principle or process of after- 
locking, no matter by what means it is effected. That is 
the real signiticance of Judge Loivell’s decision, for it would 
be hard to conceive of any apparatus for automatic lock- 
ing and unlocking that would be more unlike Little’s than 
is the Berkshire Bank lock. 

That claim is as follows: 

“2. The wheels, B and C, with the depressions, d and f, and 
the projections, e and q, located, relatively to each other, as 
described, to increase or diminish the surface of acommon cam, 
i, or depression, h, by rotation on each other, for the purposes 
described.” (Record, p. 523.) 

If the patentee had intended to limit himself to the 
exact devices he had appropriated, operating in exactly the 
way he has described, to increase or diminish the surface 
of a common cam, or depression, for the exact purpose of 
lifting, holding up fora time, and then lowering a great 
metallic dog, could he have chosen words that would make 


2 
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that intent plainer? Ife not only uses deseriptive terms 
that can only apply to his cam wheels, but he uses, through- 
out, the definite article, “the,” and = J/etter designations 
which point directly and exclusively to the specific wheels 
with the specifi: projections and depressions, employed to 
increase or diminish the surface of the common cam, or 
the common depression, that be has shown in his drawings 
and minutely described in his specifications. Te does not 
claim adjustable devices for locking and unlocking, nor 


” adjustable devices, one for di lermining thie time of locking, 


and the other, of unlocking.” as in the seventh claim of 


the reissue: Ile does. not claim wheels in general, but 
= the wheels. B and fz wilh the Aepressions, d and f, and the 
projections, e and gq,” and he does not claim these tor any 
and all purposes, or for locking and unlocking generally, 
but for doing the very thing and the only thing described 
in his patent, viz., lifting up, holding up, and letting fall a 
two-armed lever, which, in turn, lifts up, holds ap, and 
lets fall a metallic dog, so that it will alternately move be- 
hind or away trom one of the bolts of a door. It is plain, 
from the language employed by Judge Shipman in his 
opinion, that the interposition of this metallic * dog,” ca- 
pable of obstructing the heavy bolt-work of a safe door, 
and subjecting it to the positive and direct action of the 
time-mechanism, was what constituted invention, in his 


judgment, and all that distinguished Little’s time-lock from 


the prior inventions by Paine, Cope, and Herzberg. There 
is no language in his specification that will enable him to en- 
large this claim, even if he had referred to it, and even if it 
were proper for the court to refer to it for that purpose. Ile 
does say the pivoted metallic dog is not essential, and if 
that is left out, his two-armed lever becomes the dog, and 
that reduces by so much the differences between his ma- 
chine and Herzbergs’, as we have already pointed out; but 
that is the only variation he has allowed himself. The 
rule of construction of such a claim is well established. 

In Keystone Bridge Co. v. Phanizx Ins. Co., 95 U.S. 
274, 278, 279, the court say: 
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“ When a claim is so explicit, the courts can not alter 
or enlarge it. If the patentees have not claimed the whole 
of their invention, and the omission has been the result of 
inadvertence, they should have sought to correct the error 
by a surrender of their patent'and an application for a re- 
issue. They can not expect the courts to wade through 
the history of the art, and spell out what they might have 
claimed, but have not claimed. 


But the courts have no right to enlarge a patent be- 
yond the scope of its claim as allowed by the Patent Offiee, 
or the appellate tribunal to which contested applications 
are referred. When the terms of a claim in a patent are 
clear and distinct (as they always should be), the patentee, 
in a suit brougnt upon the patent, is boand by it. Merrill 
v. Yeomans, 94 U. 8. 568. Hle can claim nothing beyond 
it. But the defendant may at all times, under proper 
pleadings, resort to prior use and the general history of the 
art to assail the validity of a patent or to restrain its con- 
struction. The door is then opened to the plaintiff to re- 
sort to the same kind of evidence in rebuttal; bat he can 
never go beyond his claim. As patents are procured ex 
parte, the pubhie is not bound by them, but the patentees 
are. 


In Burns v. Meyer, 100 U. 8. 672, the court say: 


“It is well known that the terms of the claim in let- 
ters-patent are carefully scrutinized in the Patent Office. 
Over this part of the specitication the chief contest gen- 
erally arises. It defines what the office, after a full ex- 
amination of previous inventions and the state of the art 
determines the applicant is entitled to. The courts there- 
fore should be careful not to enlarge by construction the 
claim, which the Patent Office has admitted and which the 
patentee has acquiesced in, beyond the fair interpretation 
of its terme.’ 


See also— 
Railway Co. v. Sayles, 97 U.S. 554, 556, 557, 563. 
Railroad Co. v. Mellon, 104 U.S. 112, 118. 

Gage v. Herring, 107 U.S. 640, 648. 
Fay v. Cordesman, 109 U.S. 420, 421. 
Rowell v. Lindsay, 113 U.S. 97, 103. 
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Sargent v. Hill's Safe and Lock Co., 114 U. 8. 638, 86. 
Write v. Dunbar, 119 U.S. 47, 51, 52. 
Drtfoos v. Weise, 124 U.S. 32, 37. 
Cv) sell Vv. Weidner. 127 i. Ss. ?2ol, 265. 
¥ 
The Berkshire Bank Lock could not be held to in- 
fringe Claim Two of Little’s Original Patent. 
Claim two of Little’s origina! patent, if valid, was not 
susceptible of a broad construction, and, under the decis- 
lions noted, must be held limited to the specitie devices 
claimed, or their mechanical equivalents. What would be 
mechanical equivalents of the cam-wheels, B and C? 
Manifestly, such things as would perform the same fune- 
tions in the same combination, and could be substituted for 
the cam-wheels in his combination. Such an equivalent is 
found in the record, in Paine’s revolving dial, with pins 
stuck in holes near the circumference to form a bearing 
surface which may be increased or diminished at pleasure, 
and for the purpose of alternately lifting np, holding up, 
and letting down one arm of a heavy metallic lever, which 
would properly be called a dog, if either end of it came in 
the way of a bolt on a sate door and opposed its retraction. 
Whether or not Little’s claim would cover Paine’s revolv- 
ing dial, and whether or not it would be valid, if it did, 
such an equivalent is not found in, the Berkshire Bank 
lock. We can imagine other equivalents, e. ¢., two hori- 
zontal bars, with alternate projections and depressions, 
which conld be adjusted with reference to each other 
and fastened together, and then be moved along horizon- 
tally under the roller on Little’s two-armed lever, and thus 
lift the lever, hold it up for certain periods, and then per- 
mit it to drop. These would be called mechanical equiv- 
aleuts, because they perform tle same office ip substantially 
the same way. Nothing of the kind can be found in the 
Berkshire Bank lock. We have, instead, two fingers, one 
of which is curved and rigidly attached to the winding- 
post of the clock, and not adjustable with reference to the 
clock-work, and another of which is attached to the same 
post by means of a ratchet and pawl, so that itgan be ad- 
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justed with reference to the clock-work by turning it in 


the same direction in which it would be carried by the 
clock-work. The curved finger is set back the requisite 
number of hours by applying the key to the winding-post 
and winding up the clock just that namber of hours. If 
a mistake is made and the clock wound too far, nothing 
short of taking the mechanism to pieces and putting it to- 
gether again will enable the operator to rectify the mis- 
take. This finger depends absolutely for its position on 
the winding and unwinding of the clock. When the clock 
is wound up, say fifteen hours, and the short hand is ad- 


justed in any desired position, it runs down again, and, as 


it runs, the slow turning of the winding-post carries with 
it the short finger and the curved finger. These fingers do 
not lift up, or hold up, or have any direct, or positive ac- 
tion upon or connection with the dog which dogs the bolt- 
work. They are incapable ot doing such work, They are 
not of the right size, nor shape, and no man can make 
them do that work. ‘Take off Little’s cam-wheels, and 
put these in their place; what have you’ A worthless, 
inoperative device. The time-movement does not even op- 
erate to place the hook, or detent, in’ position. That is 
done by an independent force, the spring, when the trigger 
is pulled by the loose hand of the watch. These fingers, and 
their use in connection with time-locks, were unknown at 
the time Little applied for his patent. They were invented 
and patented by Henry Gross, for a particular combination 
which bears no resemblance to Little's. See Letters Patent. 
No. 173,121, Record, pp. 569-572. Tis original application 
was filed Angust 28, 1875. This division of his original ap- 
plication was tiled December 28, 1875, and his patent was 
issued February &, 1876. 

Gross designed these devices and the steel hook shown 
in his patent, to be used in combination with combination- 
locks, to render them inoperative for certain determined 
periods of time by preventing the dog or angle-bar of said 
lock from falling back into the notches of the tumblers, if 
they are set by working out the combination during such 


time. The dog or angle-bar of the combination-lock was 


AQ 


lifted up by the act of locking the lock, and held up by 
the tumblers of the combination-lock so long as that re- 
mained locked. The hook never comes in contact with 
the dog or angle-bar in ordinary practice, and can only do 
so when the combination-lock is unlocked, during the 
prohibited period, The purpose of Gross's invention was 
as different from Little’s purpose as the means which he 
employed, and no one at that time would have thought of 
employing the devices of either to carry ot the purpose 
of the other. It seems almost ridiculous to claim that 
Little was the parent of this invention, or had any rela- 
tionship to it whatever. Ilis sole idea was to make his 
clocks do all the work of locking and unlocking through 
the cam-wheels, two armed lever and dog, the weight of 


which was always depending upon them, and he speaks 


anxiously about the “labor” his clocks are obliged to per- 
form. (Record, p. 025.) Gross’s idea was to use time- 
movements merely to render a-combination lock inopera- 
tive during certain periods of time, and the only labor im- 
posed upou them was to pull a trigger at one instant and 
release the spring hook, which then assumed a vertical po- 
sition, and to pull that hook out of a vertical position at 
another time. They had nothing to do in the interval ex- 
cept to carry their own hands around in free space. The 
spring hook was entirely beyond their control during the 
interval, and the motion imparted by them never extended 
to the dog or angle bar of the combination lock which was 
lifted and held in its position and lowered by the tumblers 
and mechanism of the combination lock, operated by hand. 
ilall’s Sate and Lock Company became engaged in a con- 
troversy with James Sargent about their right to use Gross’s 
time attachment in connection with combination locks 
which came to a fitting conclusion in this court in 1885. 
See Sargent v. Hall's Safe and Lock Co., 114 U. 8. 63. 

But while this controversy was pending, Mr. Hall was 
trying to invent some way of using the Gross devices 
apart from combination locks so that, if the final de- 
cision should be adverse, his company would not be driven 
out of the market. The problem was one by no means 
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easy of solution. To dog the bolt-work of a safe door re- 
quired a heavy meta!lic dog, and this had to be moved in 
and out of the dogging position. In Gross’s combination 
the work was done by the combination lock. His adjust- 
able devices had not been called upon to do it and it was 
plain that they could not do it. [t was also clear that a 
delicate watch-movement, on which every thing depended, 
ought not to be called upon to do it. At last he hit upon 
an idea, which was entirely new in bolt-wofk, and made 
the bolt-work, through the bar, B, with the crook on its 
end, lift the dog into the dogging position as it was thrown 
forward and lower the dog from its dogging position as it 
was retracted. Ilaving invented this feature and got rid 
of the necessity for automatic movement of the dog, he 
took Gross’s tiine-movement, adjustable devices, and spring- 
hook, aud placed them where they would perform the same 
othces with respect to this bolt-works dog that they had 
performed before with respect to the dog, or angle-bar of 
the combination lock. If, when the short hand had pulled 
the trigger and allowed the spring-hook to assume its 
vertical position, the bolt-works dog was not in place for 
dogging, the time-movements could not lock any thing, 
and no locking would be effected, until the Operator placed 
the dog TT position by land, operating through the handle 
which threw the bolt-work. Locking then was not aufo- 
matic, but required to complete it and make it effectual, an 
operation performed by hand, and in the case supposed it 
would not take place at an interval of time subsequent to 
the closing of the door, but on the instant the bolt-work 
wis thrown Into the locking position, Motion is not and 
can not be transmitted from the time movement to the 
“dog,” and the “dog ” never feels the influence of the time- 
movement, 

The “dog,” when raised to the locked position by force 
of hand, communicated through the bolt-work, is sup- 
ported in that position by the bolt-work and the bolt of 
the combination lock so that it can not fall. It can not 
even come in contact with the spring detent, unless the latter 
is disconnected trom the time-movement and wholly be- 
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yond its influence, and not then, unless the combination 
lock has been unlocked and the bolt work is foreed back 
by hand. In that case, it simply becomes caught in its fall 
on the hook of the detent and remains there, until the 
clock acts upon the detent and throws the hook to one 
side. A comparison of the fac-simile of the Berkshire 
Bank lock with the drawing or model of the Little will, 
however, make plainer than words can do the essential dif- 
ferences between the two. The most that can be possibly 
claimed is that by a combination entirely different, contain- 
ing at least three elements unknown to the art at the date 
of Little’s patent, to wit, Gross’s two adjustable devices and 
Hall’s bar with the crook for elevating the dog, the Berk- 
shire Bank lock locks and unlocks the bolt-work on 
a safe door, and, so far, accomplishes the same result as 
Little's. But this does not make the fingers of Gross me- 
chanical equivalents of Little’s cam-wheels, nor make one 
a proper substitute for the other in either combination. 

The language of Mr. Justice Woods, in deciding the 
case of MeMurray v. Mallory, 111 U. 8. 102 and 104, is 
very pertinent in this connection. Tle says: 


“There is no doubt that the first three claims of the 
reissued patent of Baker cover the devices here described, 
but are void, because they are, each of them, broader than 
the claim in the original patent. The claim of the original 
patent was for a combination, that is to say, a combination 
of the dise, A, with the recess, B, on its under side, and the 
movable rod, D, to hold the lid of the can while resealing 
or closing. The specification mentioned a dise, and par- 
ticularly described and ilustrated it, as forming a part of the 
combination. By its size, shape, and the recess in its under 
surface, it was designed to perform certain specified funce- 
tions. 


The contention of the appellants, that the soldering 
iron of the Tillery & Ewalt patent is merely the dise of the 
Barker patent, with a large part of its circumference removed, 
defeats itself, for when «a large part of the dise is removed, if 


ceases lo be a disc, and becomes the mere soldering iron of 


the Tillery & Ewalt device; whereas, as we have seen, a 


> 
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dise is an essential element in the invention covered by the 
Barker patent.” 


Substitute Little for “ Barker,” and Gross for * Tillery 
& Ewalt,” and fingers for “ soldering irons” in the above, 
and we have nearly an exact statement of the law ap- 
plicable to the facts in our case. 

So, in Werner v. King, 96 U.S. 218, it was held that: 


“ Form, when of. the essence of an invention, is neces- 
sarily material; and if if be inseparable from the success- 


Jul operation of the machine, the attainment of the same 


object by a machine different in form is not an infringe- 
ment,” and that “it is not only necessary to an infringe- 
ment that the arrangement which infringes should perform 
the same service, or prodnce the same effeet, but, as Mr. 
Justice Nelson said, in Sickles v. Borden (3 Blatehf., p. 535), 
it must be done in substantially the same way. (Burr v. 


Duryee, 1 Wall, 531.)” 


In this case, the court held that a pointed finger, 
pressing on a flat plate, to detain or draw a fabric into a 
fluted or puffed form, was not the mechanical equivalent 
of two semi-cylindrical plates, through which the fabric 
was passed for the same purpose, although the same result 
was produced. 

In Eames v. Godfrey, 1 Wal. 78, the patent was for 
an improvement in boot-trees, and included a certain mech- 
anism for distending the leg of the boot-tree. Defendant used 
all the other parts of the combination, but did not use 
plaintiff’s mechanism for distending the leg. Instead thereof, 
he used a different mechanism, which performed the same 


function. The Supreme Court reversed the court below, 


which had held the defendants’ combination to be an in- 


fringement. 
Among other things, the court said: 


“Tt is not the same combination if it substantially 


differs from it in any of its parts. 


“Eames had a right to use any of the parts of God- 
frey's combination, if he did not use the whole; and if he 
used all the parts but one, and for that substituted another 
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mechanical structure, substantially different in its con- 
struction and operation, but serving the same purpose, he 
was not guilty of an infringement.” 


“They” (inventors of combinations) “ can not suppress 
subsequent improvements which are substantially different, 
whether the new improvement consist in a new combina- 
tion of the same ingredients, or of the substitution of some 
newly-discovered ingredient, or of some old one, perform- 
ing some new function not known at the date of the letters 
patent as a proper substitute for the ingredient withdrawn 
from the combination constituting their invention.” 


In Case v. Brown, 2 Wal. 328. the court upproved a 


charge of the court below, in this language : 


“In order to constitute an infringement, the whole 
combination must be used, because he claims not the vari- 
ous parts, but the whole combination together. The plaint- 
iff can not claim what is called double dropping corn” [or 
after-locking|, “that is a result or an effect. Ile ean only 
claim the double dropping by the particular mode which 
he has devised. Any one can produce the same result by 
other and different modes, and still not violate the claim 
of the plaintiff,” ete, 


See also’: 
Gill v. Wells, 22 Wall. 1, 14, 28-31. 
Fuller v. Yentzer, 94 U.S. 288, 204-296. 
Kiddy v. Dennis, 05 U.S. 560, 570. 
Rowell v. Lindsay, 113 U.S. 97, 102, 103. 
Electric Signal Co. v. Hall Siqnal Co., 114 U. 8. 98. 
Brown v. Davis, 116 U. 8. 231, 249. Zor. 
Yale Lock Co. v. Sarge nt, 1] } 
Dryfoos v. Wese, 124 U. 8B. 3 
Joyce v. Chillicothe Foundry, 127 


Finally, the second claim of the original patent is not 
for A combination at all, but only for thie hiro cam-wheels, B 
and C, when employed tor a given purpose. It can not 
cover the Wheels when employed for a different purpose, 
without being adjudged invalid, and it can not cover other 
devices which act in an essentially different way to accom- 
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plish the same purpose; much less can it be construed so 
as to cover essentially different devices, which are not em- 
ployed for the same purpose at all. 


History of the Little Reissues. 
After Henry Gross obtained his patent, No. 173,121, 
February 8, 1876, the Yale Lock Mtg. Co. took steps at 
once to prevent him and his assigns from deriving any 
benefit from his invention. As we have already seen 
(ante, pp. 30-34), they applied for a reissue of Burge, three 
days after the patent appeared, tor the purpose of expand- 
ing it and covering the so-called “principle of after- 
locking.” 
Being the owners of Little’s patent also, they began 
to put it through the process of expansion which is out- 
lined in the amended bill of complaint. (Record, pp. 19- 
21.) The following table will show at a glance the dates 
of the original patent, the Gross patent, and the respective 
reissues : 
1874. January 27th, No. 146,832, issued to Samuel A. 
Little. 

1876. February &th, No. 173,121, issued to Henry 
Gross. 

1876. Mav 9th, Reissue No. 7,104, issued to Samuel 
A. Little. 

1878. January 8th, Reissue No. 8,035, issued to Sam- 

uel A. Little. 

1879. January 21st, Reissue No. 8,550, issued to 

Samuel A. Little. 

It is really wondertul how many errors arose during 

this process, * hy inadvert ney, aceide nf. and mistake, and 


without any trandul nt or deceptive intention On the part of 


said Little, or your orator, the said company,” and how every 
thing they obtained by their repeated surrenders and re- 
issues turned out to be * nope rative hy reason of a defective 
or insufficient specification.” It is still more wonderful that 
the inventor himself never discovered that there was any 
thing defective or insufficient about his specification antil 
after he had sold and assigned his patent to the Yale Lock 
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Mfg. Co., more than two years after he first obtained it. 
Still more wonderful is the fact, apparent on a comparison 
of these various reissues with the original, that the specifi- 
cation proper, i ae See description of the drawings, was 
hardly changed at all during this whole process, and such 
changes as were made consisted in the mere substitution 
of big words for little ones, e. 9., “ chronometric-locks,” tor 
*¢ clock-locks ;”’ * fime-morements,” for “clocks; “ periphery,” 
tor “ outer edge ;” ** oscillates” and “ oscillated,” for “lifts” and 
“lifted ;” and indetinite terms for definite terms, e. ¢., ** bent 
lever,” for o fipo-armed li rer cr and 66 adjustable de vices,” tor 
“cam-wheels.” The drawings of each successive reissue 
are substantial reproductions of the original drawings. 
The real changes consisted in injecting into the original 
specifications general statemeuts as to the nature and ob- 
ject of his invention, calculated to embrace, by their terms, 


every conceivable device for determining the time of lock- 


ing and unlocking safes, and in multiplying and enlarging 
the claims. 

In reissue No. 7,104 (Record, p. 529), the description 
of the drawings is exactly the same throughout, except the 
addition of a single sentence describing the advantages of 
the seventh-day wheel. One paragraph is inserted at the 
beginning, stating in general terms the odjects of the in- 
vention, and the word * clock-locks ” is changed to * ehrono- 
metric locks.” The drawings are substantially the same, 
There are no other changes in the specifications. Claims 4, 
d, and 6 of the reissue are the same as the claims of the 
original. Claims 1, 2,3, 7, and 8 are new and enlarged 
claims, and it is apparent that the sole object of this sur- 
render and reissue was to enable the then owner of the 
patent, the Yale Lock Manufacturing Company, to cover 
more of the field of invention than it could by the orig- 
inal. 

The taking of the reissue, in this shape, more than 
two years after the original was issued, affords the stron g- 
est possible proof that the original was not “ inoperative or 
invalid by reason of a defective or insufficient specification, or 
by reason of the patentee claiming as his own invention 
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or discovering more than he had a right to claim as new,” 
whatever else may have been the matter with it. 

Reissue No, 8,035, which was applied for December 15, 
1877, after all of the complainants had acquired an interest 
in the patent, retains the additions to the last reissue—adds 
four paragraphs, setting forth in general terms the nature 
and objects of the invention, converts the “ fwo-armed lever” 
of the original into a “ bent lever,’ having no arms at all, 
and substitutes big words for little ones in the manner al- 
ready described. 


Little Abandoned Claim Two of the Original and the 
Equivalent of Claim Seven of the Reissue. 


We have a certified copy of the file wrapper and con- 
tents of this reissue (Record, p. 587 to 607, inel.), and it 
forms a very interesting and instructive study. In the first 
place, it shows the value of the oath of the inventor. Lit- 
tle signed and swore to an application covering but little 
more than a page of this record, and containing but two 
claims (Record, pp. 588, 589). The claims are quite unlike 
any he had ever made before, and were evidently aimed at 
somebody in particalar. The “ bifurcated lever adapted to 
be turned on its axis,” looks very menacing. But both 
claims make a “ revolving dial ” an essential element of the 
respective combinations, and we are not concerned. The 
Yale Lock Manufacturing Company “ coneur in the above 
application.” (Record, p. 588.) This was sworn to De- 
cember 12, and tiled December 15, 1877. On December 18, 
1877, the application is amended by erasing “‘ the object of 
wy invention is,’ and all thereafter lo and ineluding the claims 
(i. ¢., all of the application except the title, name, and place 
of residence of the inventor, and the signature and oath of 
the patentee) “ and substitute therefor the following:”! The 
amended specification, with ten claims attached, covers 
six pages of this record, 595 to 600, inclusive, and it is 
signed by Little’s attorneys, not by Little. There were no 
important changes made in tliis amended specification after 
filing, but the claims received a pretty through overhaul- 
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ing, the patent office having received a liberal education on 
the subject of time-locks in the three preceding years. 

ry’ » . * 

The 3d claim was as follows: 


“3. In a time-lock, the combination, substantially as 
above set forth, of the cloek-work and two adjustable devices 
for determining, respectively, the times of locking and 


unlocking.”  (Reeord, p. 599.) 


The court will notice that this claim is similar to claim 
7 of Reissue 8,550, on which suit is brought, but is broader, 
as the word * clock-work,” which may mean only one clock, 
1s used, instead of the word * /ime-moreme nts,” which neces- 
sarily means fio or more. 

On December 21st, this 3d claim was amended, evi- 
dently on suggestion of the examiner, by striking out the 
broad term, ” Cloeck-work,” and inserting ** fime-movements = 
(Reeord, p. 601), which limited the claim to a combination 
in which fo or more time-movements should be employed. 
On December 26th it was erased and abandoned entirely. 
(Record, }. 605.) 

The 4th claim was for 


“The combination with one or more time-movements 
of owe or more wheels, IT, § OnE OF More ratehets, * ee and 
a common wheel, M, arranged as described, for the purposes 
set forth.” (Record, p. oo.) 


This claim was also amended, by striking out the 
words italicised and limiting the claim to the combination 
of the two clocks, ete., shown in the specification and 
drawings. (Record, p. 603.) 

The 5th claim was the same as claim 2 of the original 
which we have considered at such length (Record, p. 599). 
The examiner rejected it, saving, * The: subject-matter ot 
the 5th claim is old in valve gear for steam engines. See 
patent to L. Kikenberry, April Ist, 1862, No, 54,821." And 
on the 26th of December this claim, too, was erased and 


abandoned (Record, p. 599). So that, on this 26th day of 


December, 1877, more than a vear before the reissue 8,550 
was taken out and this suit was brought, complainants had 


we 
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formally abandoned the second claim of the original patent, 
and what was, after the amendment substituting ‘ime- 
movements for clock-work, substantially the same thing as 
claim seven of the reissue 8,550, and took out this second 
reissue 8,035, without such claims. And in this connection 
we again call the attention of the court to the authorities 
cited by us, ante, pp. 44, 40. 

The reissue came out January 8, 1878, with but six 
claims (Reeord, p. 547), not one of which covers the Berkshire 
Bank lock. The first claim is limited to a combination for 
“continuously locking and unlocking daily,” and «a combi- 
nation in which “ téme-movements,” in the plural, and the 
seventh day cam-wheel are employed. The Berkshire 
Bank lock has not the capacity of locking and unlocking 
continuously, but stops every time it unlocks, and must be 
reset before it will lock up again, being like Harris in that 
respect. It has but one time-movement and it has no Sun- 
day wheel. 

The second claim is limited to a combination in which 
fime-movements, in the plural, are employed, and is bad any 
how, as being for one only of two elements which were 
ciaimed in combination in the eriginat patent (Gage v. 
Herring, AO7 U.S. 640); and because Little has no sep- 
arate adjustable device for locking. Either one of his cam- 
wheels must both lock up and unlock if used alone. 

The third claim is for the wheels and ratehets and com- 
mon wheel M, made necessary by his use of two clocks. 

The fourth claim is for his Sunday wheel. 

The ffth and sixth claims are very carefully limited to 
combinations in which * a revolving graduated dial,” which 
positively and directly * osci//ates” a ** bent lever,” and a 
dog or obstruction, which tends to turn by gravity, and 
the sixth limits the combination to the work of * holding 
the dog in position against qrvat ity.” ( Record, |’. 547.) 

In their lust letter on the subject of this patent, dated 
January 4, 1878, Little's attorneys say : 


‘ We have endeavored to frame the claims so that in 
themselves (but still more amply and elaborately by the aid 
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of the drawings and specitication which accompany them) 
they clearly distinguish the improvements of Little. 

“The substance of what we desire has already been 
patented but in somewhat objectionable form, and it turns 
out that fiwo or three of the subordinate claims formerly allowed 
are anticipate d* The sole object of this reissue is /o correc 
lhe known defects of the former reissue, and muake the pat- 
ent a true and correct one, in form as well as in substance.” 
(Record, p. 605,) 


We call attention to the following matter, which ap- 
pears, some of it for the first, and all of it for the last time, 
in this reissue, and which must be understood, from the 
language of the letter quoted to “clearly distinguish the 
improvements of Little,” in the estimation of complain- 
ants, all of whom were then interested. 


“The object of my invention is to construct a.time- 
lock, and to combine it with it the multiple s/iding bolt-work 
of a safe or vault door, so that hy the continuous movement of 
its time-mechanism., loel ing and unlocking will he effected daily 
or periodically.” (Reeord, p. O45.) 

Ks The qist of my in rention, therefore, is the combination, in 
f lime-loek., of lime-mechanism revolving ut graduated dial, 
which serves to os:illate a pivoted bent lev r, that, in turn, in- 
AuUCES the oscillation of ad pivoted dog or obstruction lo the re - 
fraction or the multiple sliding holt-work. 

‘Subordinate to this main principle or chief organiza- 
tion of my time-lock, I provide that my dial shall be com- 
posite in its construction, whereby I obtain what I term a’ lif- 
ferential cam,” ete. (Reeord, p. O44.) 


The Berkshire Bank lock was applied while com- 
plainants held this twice overhauled, “amply and elabo- 
rately” revised, “true and correct” reissue, “ clearly dis- 
tinguishing the improvements of Little,” and it did not in- 
fringe one of its claims. 

The lock was hardly on before they surrendered it, 
because, as they say in their amended bill, it was * still in- 
operative, by reason of a defective or insufficient specifica- 
tion,” and took out the third reissue, with its seventeen 

* All of these abandoned claims bat the original 2d reappear in the last 


reissue, 
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claims, and hardly waited for it to reach them from the 
Patent Office before bringing this suit. 

They struck out of the specification the passages 
above quoted; the frequent allusions to his revulving grad- 
wated dial disappear from the specifications, and instead we 
note the frequent use of the term “ adjustable devices ;" aud 
the dial, when mentioned, seems to have lost its full cir- 
cumference, and been reduced to mere “ bolt or dog actu- 
ating points,’ and now for the first time he makes the 
claim in his specification that “ it is, so far as I am aware, 
the first time-lock which locks at a time determined by the 
time-mechanism, while at the same time the hours for 
locking and unlocking can be changed without altering the 
construction of the lock.” Thus, nearly five years after he 
obtained his original patent, and three years after Gross 
had obtained his patent for the devices embodied in de- 
fendant’s lock, this enterprising inventor and his assignees 
attempt to cover every conceivable device for determining 
the time of locking and unlocking, on the assumption that 
he was the first to invent a lock that would lock up at a 
predetermined time, as well as unlock, 

Why did he not make this claim to be the discoverer 
of the great “ principle of after-locking ” in his original 
patent? Simply because, as in Burge’s lock, that was a 
necessary incident to continuous locking and unlocking, 
and by no means an advantage in a lock intended to be 
used by itself, as Little’s undoubtedly was, to lock up and 
unlock a sate door; and, possibly, because he knew of both 
Ifurris’s and Burge’s prior inventions. 

Why did he not make the claim in his iirst reissue, 
applied for more than two mouths after Gross had ob- 
tained his patent, and pointed out the advantage of such 


arrangement in his time attachment for combination locks? 
Simply because the Yale Lock Mfg. Co., who owned his 
patent, also owned Burge’s, and had made the same claim 
for Burge, in an application for a reissue filed the month 
before. (Record, p. 620.) ° 

Why did he not make it in his second reissue? Be- 
cause Burge had then obtained a reissue covering it, and 
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all the complainants were interested in it, as well as Little’s 
patent, and knew perfectly well that, as between Burge 
and Little, Burge was entitled to priority of invention. 

Why did they make it in the third reissue? Because 
Burge’s lock Was not so good its Little’s and they had de- 
termined to make this Little cloud, originally no bigger 
than a man’s hand, cover the whole earth: and because, if 
the claim Was granted to Little, their monopoly could be 
extended for two years longer than if it was the exclusive 
property of Burge. 

The third, seventh, and eighth claims of the first re- 
issue, Which were expressly abandoned on taking out the 
second, reappear in the third, and are numbered respect- 
ively 7,16, and 17. The Ist, 2d, 3d, 4th, 5th, 8th, 9th, and 
Lith are entirely new. The second claim of the original 
wus not reinstated, and but two claims out of the whole 
seventeen are found in the original patent. 

Defendants are charged with infringing the firs/, which 
is entirely new, not being found in the original, or any 
previous reissue; and the seventh, which was asserted in 
the first reissue, and was amended and then expressly 
abandoned, while the application for the second reissue was 
pending. 

The tirst claim is as follows: 


“1. The combination of independent multiple bolt- 
work with the fim -mechanism ofa time-lock, automatically 
both dogging and releasing the bolt-work at predetermined 
times, substantially as described.” 


if this claim is construed to Covel only the specitic 

devices employed by Little, operating in the mode ce- 
scribed, and so is no broader than original claim two, we 
do not infringe, for reasons already stated, when dis- 
cussing that claim. If it is not so limited, the claim is 
void, under the following decisions of this court and many 
others. | 

Burr v. Duryea, 1 Wall. 568, 571-577. 

Case v. Brown, 2 Wall. 328. 

Carlton ve Bokee. 17 Wall. 465. 471-2. 
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Gill v. Wells, 22 Wall. 1, 19, 22, 23. 

Russell y. Dodge, 93 U.S. 460, 463. 

Miller v. Brass Co., 104 U.S. 350. 

James V. Campbell, 104 U.S. 346. 

Clements v. Odorless Apparatus Co., 109 U.S. 641. 

Me Murray v. Mallory, 111 U. 38. 97, 100, 103. 

Turner & Seymour Co. v. Dover Stamping Co., 111 U. 
Ss. 319. 

Mann v. Harwood, 112 U.S. 354, 361. 

(Coon v. Wilson, 118 U.S. 268. 

Woolensak v. Reiper, 115 U.S. 96, 101. 

Brown v. Davis, 116 U.S. 237-249. 

Worden v. Searles, 121 U.S. 14. 

Parker & Whipple Co. v. Yale Clock Co., 123 U. 8. 
87, 100-102. 

Matthews v. Iron Clad Mry. Co., 124 U. S. 347-351. 

Hoskins v. Fisher, 125 U.S. 217-222. 

Yale Lock Mfg. Co. v. James, Ub. 447. 

Cornell v. Weidner, 127 U. 8. Zo. 

Flower v. Detroit, Ib. 563, 571. 

Farmers’ Friend Co. v. Challenge Co., 128 U.S. 506. 


It is immaterial to appellants whieh horn of the di- 
lemma complainants take; but it is evident that they pre- 
fer to take the claims with the broader construction and 
seek to maintain them as enlarged. Their expert, Mr. E. 
S. Renwick, after pointing out the fact that in Little’s lock 
the dog is raised to the dogging position by the operation 
of the time-mechanism and the cam-wheels, while in de- 
fendants’ lock it is raised by hand, says: 


“[T do not, however, consider this difference material 
when speaking in reference to the combinations of the first 
and seventh claims, because (here is nothing in the lanquage 
of the said reissue, as 1 understand the same, which restricts 
the combinations or thie first and Sé¢ nth claims lo the positive 
morement or the dog hy the tivne movement te (Record, }’- ot), 


and he nowhere seems to consider the shape of the wheels, 
B and C, and the tormation of a “difterential cam,” or a 
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common projection, for raising and holding up the dog as 
of the slightest consequence in the reissue. 

We do not see how the court can sustain the claims, 
freed trom such limitations of the original, without re- 
pudiating all of its reissue decisions in the last eight vears. 


The seventh claim is as follows: 


“7. In a time-lock, the combination, substantially as 
above set forth, ot the fimme-more ments ana [wo adjustable de- 
vices, one tor ete rimining the time for locking, and the other 
of unlocking.” 


The court will notice that this claim was evidently 
drawn to cover Ilenry Gross’s patented time-attachment, 
which does not lock up or unlock bolt-work itself, but 
only ‘ determines the time” when the bolt-work may be un- 
locked hy the combination-lock. lL nless the words - substan- 
tially as above set forth ” alter the plain and natural mean- 
ine of the words * devices for te fermining the time of lock- 
ing and unlocking,” the claim is not limited to devices 
which automatically lock and wnloeck, but extends to devices 
which lo not lock and unlock, but simply interfere with 
mechanical locking and unlocking by suspending one of the 
members of the combination-lock, as shown in Gross’s 
patent, No. 178,121. That this is not mere idle assump- 
tion on-our part, is shown by the fact that these complain- 
ants have obtained a decree against the Consolidated Time- 
Lock Company, of Cinctunati, in the Circuit Court, for the 
Southern District of Ohio, finding that a time-attachment, 
made in exact accordance with the drawings and specifica- 
tious of the Gross patent, No. 173,121, and used to hold 
up the angle-bar of a combination-lock in the manner de- 
scribed by Gross, is an infringement of those claims. 
Thus, the doctrine of comity, prevailing in the Circuit 
Courts of the United States, has been used by complainants 
to sustain the validity of the chaims, with an ever-broaden- 
ing constraction, and enabled them to cover a time-attach- 
ment which was patented more than two months before 
the first reissue was applied for, and two years and nine 
months before this reissue was applied for, and in spite of 


at 


the fact that one of the claims, the seventh, was expressly 


abandoned. The validity of the claims had been sustained ; 
therefore, that question was not open to diseussion. The 
language employed in the claim was broad enough to cover 
any devices that interfered with locking and unlocking, al- 
though they did not themselves lock and unlock; there- 
fore, the Gross time-attachment, patented long before Little 
ever thought of making such a claim, is a palpable in- 
fringement. It is a great relief to be permitted to appeal 
to a court where the doctrine of comity does not prevail, 
to the exclusion of careful investigation and the exercise 
of independent and enlightened judgment. 

We need not argue at length that, if this seventh 
claim, once abandoned, but now restored, can be so con- 
strued, it violates every principle of the law of reissues, 
and is void. 

If, on the other hand, the claim is construed so as to 
mean nothing more than the employment in a time-lock 
of “the wheels, B and C, with the depressions, d and /, and 
the projections, e and g, located relatively to each other, as 
described, to increase and diminish the surface of a com- 
mon cam, i, or depression, /, by rotation on each other, for 
the purposes described,” the Berkshire Bank lock does not 
infringe it, for the reasons already stated, when the second 
claim of the original was under discussion. (Ante, p. 48.) 

But, again, the Berkshire Bank lock does not infringe 
the seventh claim, because that claim is limited both by its 
exact phraseology, by the prior state of the art, and by 
the action of the patentee in the Patent Office, when the 
second reissue was pending, to a combination in which two 
or more time-movements are essential. 

Judge Lowell says: 


“The plaintiffs have two time-movements to control the 
lever which controls the ‘dog, and the defendant has but 
one. The seventh claim in the patent is for the combina- 
tion of the ‘ time-movements,’ in the plural number, and two 
adjustable devices, one for determining the time of locking 
and the other of unlocking; but the first claim, which dif- 
fers but little from the seventh, has the words ‘ time-mech- 
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lock is the most striking evidence of the originality of the 
whole device, as well as of its immeasurable superiority to 
Little’s * laboring ” contrivance. 


The Question of damages. 

It must be apparent to the court that neither party has 
gone to the trouble and expense of prosecuting an appeal 
in this case, for a mere matter of $60. That sum would 
not pay a tithe of the mere cost of printing the record. 
The complainants have come here in the hope of being 
confirmed in the enjoyment of a profitable monopoly and 
of having a measure of damages established which multi- 
plied by thousands will net them a respectable fortune. 
The appellants have come here to be relieved of the 
shackles which they feel have been unjustly and incon- 
siderately fastened upon them, and to oppose a measure of 
damages, which, if applied in another case, might ruin the 
estate of Joseph L. Hall. 

If this eourt should affirm the decision of the court be- 
low on the questions of the validity of claims one and 
seven and of infringement, then its decision on the ques- 
tion of damages will have most far-reaching consequences. 
We may be pardoned, therefore, for asking that, if this 
question is reached at all, it shall be considered as carefully 
as if the amount involved was $100,000 instead of $60. It 
is not a case for the application of the maxim, “ De mini- 
mis non curat lex.” 

On the accounting before the master, no evidence was 
presented tending to show what profits defendants had 
made, by the sale or use of said Berkshire Bank lock, or 
of the particular feature in it, which constitutes the al- 
leved infringement, nor what damages, if any, complainants 
had suffered by reason of the same. Instead, they at- 
tempted to show that there was an established license fee 
for the use of the devices covered by claims one and seven, 
of the Little reissue 8,550, and that that was the true measure 
of damages. Schuyler Merritt, Secretary of the Yale Lock 
Manufacturing Company, was the only witness produced 
before the master, and his whole testimony, as taken down 
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by the master, covers but four pages of the record (pp. 
611-614.) 

It appears, from this testimony, and the exhibits at- 
tached, that the Yale Lock Manufacturing Co. issued about 
100 of what he calls “licenses,” for which they received 
$150 each, except in a few. instances where they received 
$125 each (p. 611), that they were issued after several suits 
brought against banks using what are known as Pillard 
time-locks, in one of which they were allowed to take 
judgment by default, and as a settlement of cases pending 
in court (p. 613), and that other banks, amounting to 90 
per cent. of the Pillard licensees, then paid their fee without 
suit (613.) A form of the license is produced, and it ap- 
pears that it was confined, by its express terms, to the users 
of “ Pillard Time Locks” (615), and recited that “ certain 
inventions and devices, in the said Pillard Lock contained, 
are identical with the inventions described and claimed in” 

Burge reissue, No. 7,073, which contains five claims 
(622-23) ; 

Little reissue, No. 7,104, which contains eight claims 
(532-35) ; 

Stockwell patent, No. 173,366, which contains three 
claims (620) ; | 

Stockwell patent, No. 186,177, which contains five 
claims (6138); 
that is, four different patents, containing twenty-one dif- 
ferent claims, and that no attempt was made in such license, 
to distinguish between the value of the different claims. 
Claims 7 and 8, of the reissue 7,104, cover devices for un- 
locking, at a predetermined time, and do not refer to any 
device for subsequent locking. Unlocking is generally re- 
garded as an important feature of a time-lock. Claim 6, 
of that reissue, is for the Sunday wheel, and claim 4 is for 
the ratchets and pawls and common wheel, M, by means of 
which two clocks are employed (532). The Stockwell 
patent, 186,177, covers in various combinations the use of 
a second or supplemental «nloching device to be used in ease 
the first one fails (616). If it be true, as Mr. Merritt says, 
that the Burge and Little patents both covered the same 
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device in the infringing locks, and that in no case could 
they have had ¢éwo license fees under these two patents 
(612), then it is evident that nothing was paid on account 
of the subsequent-locking claims ot Little, because Burge’s 
is the earlier invention and older patent by nearly two 
years, (Reeord, pp. 515, 521.) It further recites that the 
Yale Lock Manufacturing Co. do not ordinarily grant 
licenses to manufacture and use the same,” but “for and in 
consideration of the sum of one hundred and hitty dollars 
grants this license unto said —— Bank of ——, 
and here by cancels any and all claims for damages arising 
from the previous infringement by the sald bank of the said 
letters patent, by the use of the said lock, ‘his license being 
for a right to continue to use the said Pillard time-lock num- 
hbered 


,and no other” (615). 

Merritt admits that they never established any license for 
the © cubhse quent locker es claimed iy the Little patent, any fur- 
ther than as shown by the above license (615). None of the 
Pillard time-locks were put in evidence, and we have ne 
more definite idea of their construction and mode of oper- 
ation than the foregoing recital that they contain devices 
that are “identical with the inventions described and claimed 
in” the twenty-one claims of all four of the above patents. 
Merritt admits that some of them had the Sunday wheel, 
but they never took the trouble to inquire whether they 
had or had not (612). In those palmy days it was $150, 
or suit, for every banker who had a Pillard lock, no matter 
what it contained, and the judgment obtained by default, 
and the cost ot making i detense, doubtless helped to make 
this style of * licensing” easy, fora time (615). The Lit- 
tle reissue No. 7,104 was surrendered December 15, L877 
(Record, pp. 587-589), and Mr. Merritt is certainly in error 
when he claims to have collected license fees in 1878. No 
license could properly have been collected for the use of 
inventions claimed in reissue 7,104, atter it was surrendered. 

The Yale Lock Manufacturing Company and Sargent 
& Greenleaf became jointly interested in the manufacture 
and sale of time-locks, in October, 1877 (Reeord, 457). and 
have retained their joint interest ever since. Since they 


“4 


> = i eceeemeeeeenetiiees teenie ee +~- 


became jointly interested they have never established any 
license fee for the use of time-locks, except one of $100 for the 
use of Sargent’s triple device (615). The Sargent time- 
lock has no adjustable device for locking at a predetermined 
time (613), and therefore does not contain the combination 
claimed in claims one and seven of the Little reissue. Yet 
complainants sell Sargent locks wi/hout the after-locker, for 
the same price as Yale locks with the after-locker* (613). 
The presence of the subsequent-locking device does not 
make a cent’s difference in the price of a time-lock, or in 
the profits complainants derive from its manufacture and 
sale. This is proved by their own confession and practice. 

Defendants’ counse! insisted then, as he does now, that 
nominal damages is the utmost that could be awarded on 
such testimony, and excepted to the finding of the master, 
awarding $60 damages to complainants. (ec ret A 62 #] 

In New York v. Ransom, 23 How. 487, 488, this cour 
laid down the rule which it has repeatedly recognized and 


applied in later cases, that 


“ Actual dam res must ty raleulated. not imagined ; and 
an arithmetical caleulation can not be made without cer- 
fain data on which to make it.” 


In Seymour v. McCormick, 16 How. 480, 490, 491, it 
was held that 


“Actual damages must be actually proved, and can 
not be assumed as a legal inference from any facets which 
amount not to actual proof of the fact.” 


And it was held further, that the profits and damages 
must be such as grow out of the use of the particular im- 
provement infringed, and not such as grew out of the sale 


or use of the whole machine. 


In Mohit v. Cavanagh, 27 Fed. Rep. 511, it was held 
that 


‘“ Where a license offered in evidence to establish the 
For the Sunday wheel they charge $25 extra It costs something to 


iitese] Vy ¢ the Sabbath 


measure of damages for infringement, was based upon two 
patents, one of which was the patent infringed, and the 
other had been declared void, and there was no important 
evidence as to the value of the use of the ra/id patent, ouly 
nominal damages could be allowed.” 


Blake v. Robertson, 94 U. 8S. 728, 733, the court 
held: 


‘“ Damages must be proved; they are not to be pre- 
sumed. The complainant made a profit of forty dollars an 
inch on the width of the jaws of the numerous machines 
he sold. But inventions covered by other patents were em- 
braced in those machines. Ii was not shown how much of the 
profit was due to those other patents, nor how much was man- 
ufacturer’s profit. The complainant was therefore entitled to 
nominal damages.” 


[In Garretson v. Clark, 111 U. 8S. 120,121, the court 
approved the rule laid down by Mr. Justice Biatehford in 


the court below, that 


“The patentee must, in every case, give evidence tend- 
ing to separate or apportion the defendants’ profits and the 
patentee s damages between the patented feature and the 
unpatented features, and such evidence must be reliable 
and tangible and not conjectural or speculative,” ete. 


The same rule, of course, applies where there are 
many patented devices claimed, in one or more patents, 
and the defendant is held to infringe only one or two of 
the claims covering such devices. 

The rule was applied in Dobson v. Hartford Carpet Co., 
114 U.S. 445, where the court also held that a differenc: 
in market price, due to the presence of the patented feature, 
is proper evidence of profits or damages : 


“But,” say the court, “short of this, under the rules 
established by this court, there is no such basis. The same 
principle is applicable as in patents for inventions. The 
burden is upon the plaintiff, and if he fails to give the ne- 
cessary evidence, but resorts, instead, to inference and con- 
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jecture and speculation, he must fail for want of proof.” 
(Lb. 444.) 


In Reed v. Wescott, 130 U. 8. 152, 164, 165, the court 
say: 


“It is clear that the payment of any sum, in settle- 
ment of a claim for an alleged infringement can not be 
taken as a standard to measure the value of the improve- 
ménts patented, in determining the damages sustained by 
the owners of the patent in other cases of infringement. 
Many considerations other than the value of the improve- 
ments patented may induce the payment, in such cases. 
The avoidance of the risk and expense of litigation 
will always be a potential motive fora settlement.” (P. 
164.) , 
“In order that a royalty may be accepted, as a meas- 
ure of damages against an infringer, who is a stranger to 
the license establishing it, it must be paid or secured before 
the infringement complained of ; it must be paid by such a 
number of persons as to indicate a general avquiescence in 
its reasonableness by those who have oceasion to use the 
invention; and it must be uniform at the places where the 
licenses are issued.” (P. 165), 


In Cornely v. Marckwald, 131 U.S. 166, 161, it ap- 
peared that plaintiff had instituted ten suits against other 
infringers, all of which, with one exception, were settled 
on the basis of $50 for each infringing machine, and the 
plaintiff claimed that as a proper measure of damages, but 
the master would not allow any more than the nominal 
sum of six cents, and this court approved the decision of 
the court below, holding “that evidence of payments 
made for infringements was incompetent to establish a 
price as for a fixed royalty.” 


Summary. 


he 


At the time of Little's alleged invention, there was.. > 
novelty in causing oscillations in a pivoted bent lever by 
means of time-mechanism and revolving dials, or cam- 
wheels, actuated thereby, for the purpose of alternately 
placing and removing an obstruction at predetermined times. 
The devices of Paine (ante, pp. 6, 7), Cope (ante, p. 10), and 
Herzberg (ante, Pp. 5-4, oo), ure prominent examples of such 
uses of time-mechanism, and all can be adapted without 
change to dog and release the bolt-work of a safe door. 


LI. 


Time-locks, for securing the bolts of safe doors, had 
been known and patented for more than forty years prior 
to Little (ante, pp. 8, 10, 11). In most of them the dog 
was placed in the locking position by a spring, or by grav- 
ity, or by the act of throwing the bolts by hand after clos- 
ing the door, and was withdrawn by the positive action of 
the time-movement. Uarris, and Burge used adjustable 
devices for automatic locking, at a time subsequent to the 
closing of the door (anle, pp. 13 to 32, inel.). 


[If. 


Little took the Herzberg mechanism (minus the gas- 
eock and cogged segment on the end of the lever), added 
a clock and a Sunday wheel, and used it to lift a pivoted 
dog up behind a door-bolt and hold it there against the 
force of gravity by the positive action of the time-move- 
ments, and lower it again, at stated intervals, fhus locking 
and unlocking the sate door continuously, ut predeter- 
mined hours, without further attention than winding the 
clocks (ante, pp. 56 to 40). 


IV. 


The use of time-mechanism, revolving dials with ad- 


justable devices, pivoted levers, and dogs to lock and unlock 
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door bolts, was old; the combination of clock-work, ad- 
justable cam-wheels, and a two-armed lever oscillated 
thereby, was old; and Little, very properly, limited his 
original claims to (1) his mode of connecting two clocks 
with a common wheel so that both could act together in 
turning it, and either one could turn it alone in case the 
other stopped ; (2) to the employment of the specific cam- 
wheels with depressions and projections so located as to in- 
crease and diminish the surface of a common cam by rota- 
tion on each other, for the purpose of lifting up and holding 
uj) a heavy metallic dog behind the bolt of a safe door; (3) 
to the introduction of the Sunday wheel (ante, pp. 38, 39, 
45, 46). 
V. 

The Berkshire Bank lock did not infringe any of the 
claims of this original patent, because it did not employ the 
two clocks, the Sunday wheel, or the two cam-wheels, or 
any mechanical equivalent thereof, and did not move the 
dog automatically into the locking position, but, instead, 
used adjustable devices invented by and patented to Henry 
Gross more than two years after the date of Little’s patent, 
which did not and could not lift the dog or hold it in its 
place, and could not be substituted for Herzbergs’ cams in 
Little's combination (ante, pp. 48 to 55). 

VI. 

Little did not apply for the first reissue of his patent with 
enlarged claims, until more than two years after it was 
granted and more than two months after Gross had obtained 
his patent for the devices employed in the Berkshire Bank 
lock; and the third reissue, being the one in suit, was not 
applied for until four years and nine months after the date 
of Little’s original patent, and two years and nine months 
after Gross obtained his patent, and after the Berkshire 

sank lock had been applied (anteypp.{56, 61). No excuse 

is offered by complainants for the delay in taking out these 
various reissues, nor has any defect or insufficiency been 
pointed out in the original specification. 
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While an application for a second reissue was pending, 
iu December, 1877, Little acquiesced in the rejection, for 
want of novelty, of the second claim of his original patent, 
and amended a claim corresponding with the seventh of the 
present reissue, by substituting the word .“ time-morements,”’ 
in the plural, for “ elock-work,” and then abandoned the 
claim eutirely, and took out his second reissue without it 
(ante, pp. 44,58, OY). 

: VIII. 

The Berkshire Bank lock did not infringe any claim 
of Little’s second reissue, taken out two years after Gross 
had obtained his patent, and in force at the time the lock 
was applied (ante, pp. 59, 60). 


[X. 

Claim one of the third reissue is entirely new, and claim 
seven is the same as claim three of the application for the 
second reissue, Which was first amended and then abandoned. 
They could not have the latter after its formal abandonment, 
even if it was a proper claim (anfe, pp..58, 59, 62). If either 
of them covers any device that would not have been cov- 
ered by the original second claim, or by any of the claims 
of the second reissue, they are invalid (an/e, p. 61 to 68). If 
restricted to the cam wheels of the specification, or their me- 
chanical equivalents, operating in the manner there de- 
scribed, as the original second claim was, the Berkshire 
Bank lock does not infringe (ante, pp. 48 to 55). 


. a 
The Berkshire Bank lock does not infringe claim seven 


of the reissue, for the additional reason that that claim is 
limited by express language, by the state of the art (ante, 


~ “pp: 37, 38), and by the circumstances. under which the word, 


‘* tinne-movements,” was substituted for “ clock-work”’ (ante, 
pp. 58, 59), to a combination in which fwo or more clocks 
are necessarily empioyed, and the defendant’s lock has but 


One, 
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XI. 

If complainants were entitled to a decree, the most 
that could properly be awarded on the testimony before the 
Master, would be nominal damages, as it appears that they 
have no established license fee for the devices covered by 
claims one aud seven of the reissue, and sell time-locks 
with the subsequent-locking device in them for exactly the 
same price as those which have not the subsequent-locking 
device (ante, py). GD, , 7a). 

Respectfully submitted, 
WILLIAM C. COCHRAN, 
Counsel for Appellants. 
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Supreme Court of the United States. 


BERKSHIRE NATIONAL Bank and 
JoserH L. HAL, 
Defendants and Appellants, 


i AGAINST No. 262. 

Yate Lock ManvuracrurInc Company, 

4 JAMES -SARGENT and HALBerrT 8S. 

‘ GFREENLEAF, 

‘ Complainants and Respondents. 

| Brief for the Respondents. 

This suit was brought by the respondents against the 
i appellant, the Berkshire National Bank, for the infringe- 
| ment of Reissued Letters Patent No. 8.550. dated 
January 21st, 1879, issued to Samuel A. Little, assignor 
; to the Yale Lock Manufacturing Company, for an im- 
4 provement in time-locks. 

Infringement is charged of the frst and sevent/ claims 
E Ngee. ' - 

4 of said Little Reissue, and was also charged of other 
4 patents included in the bill which were either 
y abandoned or form the ‘subject matter of appeal in 
, No. 261 on the present docket and need not be dis- 
; cussed in this-brief. 


The cause was heard by his Honor, Judge LoweLL, 
in the Court below, who delivered an opinion sustaining 
the validity of the patent, and finding the defendants 
guilty of infringement (Rec. p. 265). 


Subsequently, a rehearing was had upon the ground 
of newly discovered evidence, before his Honor, Judge 
CoLiT, who heid such new evidence insufticient, and re- 
affirmed the former decision in favor of the respond- 
ents (Ree.., p. 630). 

The patent has been litigated in other cases. It was 
sustained in an elaborate opinion by his Honor, Judge 
SHIPMAN, in the case of the Yale Lock Manufacturing 
Company vs. The New Haven Savings Bank (19 Blatch., 
123), and the same Judge, upon a motion for a rehear- 
ing made upon the ground that the decisions of this 
Court subsequent to the original opinion therein, had 
changed the interpretation of the law in reterence to 
reissues, upheld the validity of the reissue so far as re- 
lates to the claims here in) controversy iS. C : 2 Led. 
Kep., p. L67). 

(The reissue was also sustained by Judge SAGE in 
Yale, &ec., Co. vs. Consolidated Time Lock Co., 38 Fed. 
Kep., 917). 

The principal defenses upon which the appellant 
herein relied in the Court below were : 


first, that the reissue is invalid as being for a differ- 
ent invention from the original, and because ‘the claims 
in controversy are broader than any contained in the 
original, and were, moreover, abandoned in the Patent 
Office. 


Secowé, that under any construction of the reissue 
consistent with its validity, the defendants do not in- 
fringe. 

These defenses will be considered in their order : 


I. 
Defense that the Reissue is Invalid. 


In order properly to consider tiis defense it is nee- 
essary to describe what Little actually invented and 
what was covered by his original patent. 


LirrLEs INVENTION. 


Little's invention relates to time-locks. <A time-lock 
is one intended to be used upon safe or vault doors, or 
to guard other depositories of treasure, and is controlled 
by time or clock mechanism, so that for a given period 
it is absolutely unlockable, even by a person possessing 
the key or combination. At the expiration of the re- 
quired period the clock-work automatically releases the 
mechanism of the lock, so that it can be opened by its 
proper key or combination. Locks of this description 
are usually employed upon doors furnished with heavy 
boltworks, and the lock operates directly upon the 
bolt-work, which holds the door closed. In the ordi- 
nary language of the art, the obstruction and release of 
the bolt-work by the time-lock is called “ dogging ” 
and “ undogging ” the bolt-work. The object of Lit- 
tle’s invention was to coustruct a time-lock which, when 
combined with the bolt-work of the door, would auto- 
matically “ dog” that bolt-work at any hour the user 
might determine, and also automatically release or 
‘undog ” the bolt-work at any subsequent hour that 
might be selected. 

It is, as stated in the specification, the first time-lock 
‘ which locks at a time determined by the time mech- 
‘anism, while at the same time the hours for locking 
‘and unlocking can be changed without altering the 
“ construction of the lock.” 


In all other time-locks described or existing prior to 
Little’s it was customarily possible to vary the unlock- 
ing hour at will, but not to fix an hour at which the 
mechanism should Jock up of itself, and also to vary 
that hour. In the prior locks the act of closing the 
door and throwing the bolts from the outside, either of 
the door or of the lock, or both, into their locking po- 
sition effected the final locking of the door, which could 
not be thereafter unlocked until the time movement had 
run to the hour at which it was set for unlocking, and 
such locks are, therefore, for convenience, called “ in- 
stant lockers.” 

The device introduced by Little first made it possible 
to use i time-lock — so subsequent locker.” . é., BO 
that if the door be closed and the bolts thrown befor 
the locking hour for which the time mechanism is set 
ATTIVES, the door will nevertheless remain free to be 
opened again from the outside at any time before that 
hour. For example, if a banker, using the lock, sets it to 
lock up at 5 P. M. and closes his vault at 2 P. M., if he 
wishes to again have access to the vault atany time be- 
fore 3 P. M. he ean still reopen it. At 3 P. M.. without 
any act on his part, the safe becomes absolutely un- 
lockable until the releas'se hour for which the time 
mechanism has been set arrives. 

The advantages of this construction, besides the eon- 
venience just mentioned of having, if desired, it period 
after the door is closed, during which access can be had 
to the safe before it is permanently locked, is that 
the hour for the permanent locking can be varied at 
will. 

The means described by Little for carrying out the 
part of his invention under consideration, are substan- 
tially as follows : 

The time movement revolves a compound dise, com- 
posed of two single dises of the same shape and size, 
placed face to face on a common axis, each having an 
equal portion of its periphery cut away, so as to leave 


in each a depression of the same form and size as that 
in the other. When these two dises or wheels are 
fastened together by a thumb screw, they form one 
wheel or dial having a depression in its periphery. 

The inner wheel is adjustable on the common axis 
relatively to the other. The depression in the peri- 
phery of the double dise, caused by the cutting away 
of the periphery of each of the single dises can be made 
longer or shorter, therefore, according to whether the 
inner dise is turned so that its cut-away portion is more 
or less in coincidence with the cut-away portion of the 
outer cise or dial. The outer dial is adjustable rela- 
tively to the time movement, because the rachets in the 
time movement permit it to be moved by hand in the 
direction it is carried by the time movement, just as the 
hands of a clock may be moved forward by hand. 

One end of a bent pivoted lever rests upon the edge 
ot the double dise or dial anc the other end cOomCcs 
under a “dog” pivoted to the side of the safe in such 
a position that its pivotal movement brings it behind 
or away from the multiple bolt-work. When the 
“dog” is behind the bolt-work the latter cannot be 
thrown back and the door is held locked. When it 
drops down out of the way of the bolt-work the bolt- 
work is free to be retracted and the door may be 
opened, 

When the double dise revolves and the shoulder at 
one end of the cut-away portion of its periphery 
comes under the lever the lever drops, and when the 
shoulder at the other end of the cut-away portion comes 
under the lever it lifts the lever up so that the latter 
is alternately moved under or away from the “ dog,” 
and the dog is either confined so that it cannot move 
out of the locking position or released so that it is free 
to drop. 

By moving the outer and inner dises relatively to 
each other the shoulder in their peripheries may be 
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adjusted at varying distances from each other, and thus 
the hours for locking and unlocking varied at will. 

To facilitate these adjustments of the double dial its 
outer face is marked off into hour spaces. 

Each of the devices thus combined was separately 
considered old in the mechanic arts at the time of 
Little’s invention. That invention consisted in novel 
combinations of old elements and their application to 
produce a new and useful result in the manufacture of 
time locks. 

The claims in controversey are the frst and seventh 


of the reissue, which are as follows: 


“1. The combination of independent multiple bolt 
“ work with the time mechanism and locking or 
‘dogging mechanism of a time-lock, automati- 


© 


‘cally, both dogging and releasing the bolt-work 
‘at predetermined times, substantially as de- 


: seribed.” 
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In a time-lock the combination, substantially as 


. 
A 


above set forth, of the time movements and two 
‘adjustable devices, one for determining the time 
‘of locking and the other of unlocking.” 


These claims cover without enlargement what was 
fully deseribed in the original, and was the subject 
matter of the second claim thereof. 

This will be obvious by comparison of the two speci- 
fications. In the reissued patent there is a preamble 
not contained in the original, but which would have 
been proper in the original, and merely tends to elu- 
cidate, not to enlarge, the original invention. It is as 
follows: 

‘The object of my invention is to construct a time- 
“lock which shall deg and release the multiple bolt- 
“ work of a safe or vault at certain predetermined 
‘times, both the dogging and releasing being caused 
“by the operation of the time mechanism. By this 
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means the time when the lock will dog the bolt-work 
‘“‘ depends entirely on the adjustment of the internal 
“ mechanism of the lock, hereinafter described. 

‘I provide adjustable devices, so that the periods 
“ when the lock shall be locked and unlocked may be 
‘ varied at will, of itself.” Then after reference to the 
Sunday device whereby every 7th day the lock remains 
locked during a longer period than usual, a device not 
pertinent to the invention here in controversy, the 
specification states that the lock “is, so far as I am 
aware, the first time-lock which locks at a time deter- 
minated by the time mechanism, while at the same time 
the hours for locking and unlocking can be changed 
without altering the construction of the lock.” 

‘ To diminish the chances of accident from the stop- 
‘ page of the time mechanism I provide two independ- 
“ ent movements, both of which assist in rotating the 
“ dial to actuate the lock, but should one stop the other 
“ will continue to rotate the dial. 

‘The particular construction of my lock is that the 
‘two time-movements rotate « graduated dial soarranged 
that its motion oscillates at certain regular determin- 
‘able intervals a pivoted bent lever, which in turn, in 
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‘in one instance for automatic locking, lifts the free 
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part of, and thus oscillates on its stationary pivot a 
‘metallic dog or obstruction, so as to cause it to rest 
‘in the way and prevent the retraction of the sliding 
‘ bolt-work ; and in the other instance, for automatic 
‘ unlocking, it withdraws its support from under and 
‘ permits the dog to oscillate by gravity, so as to clear 
“ the way for the retraction of the bolt-work. 

‘ The adjustability of my lock for locking and un- 
* locking I obtain by means of my dial, which is so ar- 
“ranged that what I may call its ‘ bolt or dog actuating 
‘ points ’ can readily be changed from one position to 
‘“ another, so that thev will, actuate the dogging mech- 
“ anism at any desired hours for locking or unlocking ; 
“ and it is to be noted that in all continuously-running 
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dials the adjustability for unlocking or locking prefer- 
ably will be obtained in substantially the same way, 


“7. e, by varying the position of the dog-actuating 
- points, because the dial itself should always be run- 


ning on correct time. 


“ | cause the lock to remain locked on Sundays or 


‘“* other desired days by means of a supplemental cam, 


“ which temporarily assumes one of the functions of ny 


“dial, and by which I can at any desired time cause 


“ the lock to remain locked during a greater period than 


twenty-four hours.” 


There is nothing contained in the foregoing preamble 


which does not apply to the original patent ; then fol- 


lows, after reference to the drawings, the particular 


deseription of the mechanism which, for convenience of 


reference, is printed in parallel columns : 


ORIGINAL. 


The wheel B is cut away on 
the outer edge, leaving the c«de- 


pression @and the cam vrojec 


tion ¢ thereon: and the edge of 


(is similarly cut away, leaving 
the depression f and the cam 
projection Y thereon. When the 
two wheels B and C are fast- 
ened together by the thumb- 
screw (), side by side, they form 
one wheel, and have a common 
depression 4, which may be en- 
larged or diminished by rotat- 
ing the wheel B on the wheel A 
with the thumb-screw, and set- 
tinge the same,and a common 
cam or projection ¢, which may 
be enlarged or diminished in the 
sume manner. Pivoted near the 
lock is the two-armed lever R, 
whereof one arm carries the 
roller S, and is lifted through 
the same by the cam /, revolv- 
ing under the same at said cam’s 
inclined plane &, and, at the 


REISSUE. 


The wheel B is cut away on 
its periphery, leaving the de- 
pression dand the cam projec- 
tion «. and the periphery of 
wheel C is similarly cut away, 
leaving the ce pre ssion Jand the 
Cun projection q of the same 
form and size as the depression 
and projection of the wheel B. 
When these two wheels are fast- 
ened tovether by the thumb- 
screw () side by side, they form 
one wheel or dial, having a de- 
pression 4. which mits be en- 
larged or diminished by rotat- 
ing the wheel B by means of 
the thumb-screw, and then set- 
ling it, and also having a cam 
or projection a which may be 
enlarged or diminished in the 
sume manner. Pivoted near its 
middle to the lock-case is the 
bent lever R, one arm of which 
carries the friction-roller S, and 
is lifted! by the cam? revolving 
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same time, the other arm T of 
said lever lifts the dog-lever V, 
as shown by the dotted lines, 
Fig. 1, up behind the door-bolts 
WWW W into the position 
shown in Fig. 5, thereby lock- 
ing said bolts forward behind 
the jam of the safe, so the door 
cannot be opened. Said dog- 
lever V is pivoted at/. On the 
other hand, when the cam # is 
rotated entirely under the roller 
S. said roller is suffered to drop 
by gravity into the depression 
A at the inclined plane m, which 
allows the dog-lever V to fall 
from behind the safe-bolts and 


the safe to be opened. 


under the roller at the cam’s 
inclined plane A, and at the same 
time the other arm T of said 
lever lifts the dog V, pivoted at 
/, up behind the door-bolts W 
W W W into the position shown 
in Fig. 5, thereby locking the 
bolts forward behind the jamb 
of the safe, so that the door can- 
not be opened. In due time, 
when the cam? is rotated en- 
tirely from under the roller 8, 
the latter will drop into the de- 
pression / at the inclined plane 
m, which allows the dog V to 
fallfrom behind the safe-bolts, 
when they may be retracted and 


the safe opened. 


These ileseriptions are substantially the same. 


Referring again to the second? claim, its language is 


as follows : 


“2. The wheels B and C, with the depressions ¢ and 


‘“ fand the projections e and y, located relatively to 
‘each other, as described, to increase and diminish the 


‘surface of a common cam /, or depression /, by rota- 


‘ tion on each other, for the purposes deseribed.” 


The language of the seventh claim of the reissue, 


which is here repeated for convenience, is as follows : 


7. Ina time-lock, the combination, substantially 
“as above set forth, of the time movements and two 


: adjustable devices, one for determining the time of 


‘ locking and the other of unlocking.” 


Comparing the language of the two claims, the fol- 


lowing observations may be mace : 


First. The reissue substitutes the term “ two adjust- 
able devices” for the term “ the wheels Band C with 
the depression ¢ and 7,” ete., ete. This does not enlarge 


the claim. 


The only adjustable devices referred to are 
the wheels B and C, combined aml operated as de- 
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seribed, or their lawful equivalents, and the claim must 
he so construed. 


SecoND. The reissue claims the combination of the 
said adjustable devices “in a time-lock,” but that limi- 
tation, although not expressed in terms, is necessarily 
implied in the second claim of the original because the 
original states the invention to be an improvement in 
“ clock locks ” and the combination of the second claim 
of the original is by reference to the deseriptive part of 
the specification made to relate solely to clock or time 


locks. 


Tump. The reissue speécifically mentions the time- 
movements as part of the combination, but as the origi- 
nal describes the combination of the two adjustable de- 
vices, viz.: the wheels B and C in a. elock lock, and 
they are unable to perform the funetions essential to 
their operation’ for the “ purposes described” in the 
patent except in combination with the time mechanism 
or clock-work, the time mechanism is by necessary im- 
plication, a member of the described combination. 

Adair vs. Blair. 17 Blateh., 468. 
Davis vs. Brown, 9 Fed. Rep., 647. 


Fourru. The reissue claim states, in respect to the 
adjustable devices, that ‘one ” is * for determining the 
time of locking, and the other of unlocking,’ but the 
original claim is said to be “for the purposes de- 
scribed,” and these purposes are that one of the adjust- 
aele devices shall determine the time of locking and the 
other of unlocking, substantially as described—that is, 
so that they may be adjusted relatively to each other, 
and in this manner the user of the lock may, at pleas- 
ure, vary both the time when it automatically locks and 
the time when it automatically unlocks. 


Firryu. The first claim of the reissue only differs 


é* 
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from the sevent/ claim by including as an element the 
bolt-work of the door. 

In view of the function to be performed bv the ad- 
justable devices, as described in the original patent, 
which is solely to cause the locking or unlocking of the 
mechanism by “ dogging ” or releasing the bolt-work 
of the safe, that bolt-work is an implied member of the 
combination of the second claim of the original. In 
this case it is, also, implied in the seventh claim of the 
reissue, and the jfrs¢ and seventh claims of the re- 
issue cover the same thing. If the bolt-work is not in- 
cluded as an implied member of the second claim of the 
original, then it is not included as an implied member 
of the seventh claim of the reissue, and, therefore, the 
first claim of the reissue which, in that case, adds it to 
the combination may be disregarded. 

Properly construed, therefore, the seventh claim of 
the reissue Is not an enlargement of the second claim 
of the original. 

If the original does not have the implied limitations 
which are expressed in the reissue then the reissue has 
narrowed the claim. As restated in the reissue, the 
claim is not, therefore, expanded, but more closely de- 
fined and this is always legitimate. 

Miller vs. Bridgeport Brass Co., 104 U.S., 
300, 
Yale Lock Co. vs. Sargent, 117 U. S.. 536. 


It is true that a number of claims were added by sue- 
cessive reissues of the Little patent, some of which 
claims, under the law as it is now understood, are inad- 
missible. At the time when the reissues were taken, 
it was the practice of the office to permit a reissue for 
any feature or device shown in the original patent, in- 
cluding drawing and model, which could have been 
properly claimed upon the original application. This 
has been held to be erroneots, but the invalid claims 
in the reissue do not injure the lawful claims. It is 
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only necessary, therefore, to consider whether the re- 
issued claims in dispute in this cause, to wit, the frst 
and the seventh, or, rather, disregarding the frst claim, 
for reasons above stated, whether the seventh is valid. 
(rage vs. Herring, 107 U.S., 640. 
Gould vs. Spicer, 15 Fed. Rep., 344. 


4 | lleyation Ahaat the pre Nf al seventh elaine MIS aban - 
doned in the “atent OS titce. and thet th, PCINSUE 1s therefore 
pnealid. 


The point may be made by the appellant that in the 
course of the reissues of the patent in suit a claim like 
the present seventh claim was presented and rejected, 
and a reissue of the patent taken omitting said claim, 
which reissue was afterwards surrendered for a reissue 
in Which the claim appears. ‘This point was elaborately 
argued before his Honor, Judge SHIPMAN, upon a motion 
for a rehearing in the case agaimst the New Haven 
Savings Bank and overruled (32 Fed. Rep., 167). 

The grounds taken in answer to the objection, and 
which were held well taken by Judge SHIPMAN, are, 
briefly, as follows : 

The invention specifically referred to in said sevents 
claim of the reissue 1D suit, was deseribed and claimed 
in some torm or other in the original patent, and in 
every reissue thereof, preceding the said reissue in suit. 

That is to say, it was the subject matter of the second 
claim of the original patent, as already set forth. In the 
first reissue, this second claim of the original was re- 
tained as the 77h claim of the said reissue, and two 
other claims were added making the secend and third 
claims of said reissue, the former of which claimed a 
sub-combination of the invention in question, and the 
latter claimed the whole of said invention, being, there- 
fore, for the same thing as the said #/t/ claim, but 
differing in form. 

In the second reissue the form of claim which ap- 


peared in the secon? claim of the original and the fifth 
of the first reissue was dropped. The (third claim of 
the reissue was also dropped. The second claim of the 
first reissue was retained, but owing to the absence of 
the other claims this second claim of the second reissue 
covered the invention in controversy, and was under- 
stood to do so by the Patent Office,as appears from 
the correspondence. 

In the third reissue the second claim of the first and 
second reissues was retained, becoming the sixth claim 
of the third reissue, and the frst and seventh claims of 
the third reissue were substituted for the (Aird claim of 
the first reissue, and constitute the claims in suit. 

To recapitulate 

The invention, which is the subject of this suit, and 
which the defendant has infringed, was claimed in the 
second claim of the original; in the ¢hird and ffth 
claims of the first reissue, which both covered the same 
thing; in the second claim of the second reissue and in 
the first and seventh claims of the third reissue, if both 
said claims cover the same thing; and if not, then in 
the seventh claim alone of said reissue. 

The variation in the claims was a mere variation in 
form. The dropping of some of the claims and the ex- 
istence of more than one claim in the same reissue to 
the same invention, are circumstances that do not af- 
fect the conclusion that the proper construction of each 
reissue discloses that one or more of its claims embraces 
the invention in controversy. 

We will proceed to make a more particular examina- 
tion of the successive reissues in support of our posi- 
tion. 


Tue First ReErssve. 


The description of the two adjustable devices con- 
tained in this reissue is, with a few immaterial excep- 
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tions, identical with the description of the same devices 
contained in the original. 

These devices are specifically referred to in the fol- 
lowing claims : 

‘2. Ina chronometric locking mechanism, the com- 
“ bination, substantially as above set forth, of the clock 
“word and an auljustable device for determining the 
“time of locking.” 

‘3. Ina chronometric locking mechanism, the com- 
“bination, substantially as above set forth, of the clock 
“work and two nudjustable devices for determining, ro" 
“spectively, the times of locking and unlocking.” 

“5. The wheels B and C, with the depressions (/ and 
wtf and the projections e and /, located relatively to 
‘each other as deseribed, lo Increase and diminish the 
“surface of a common cam? or depression /, by ro- 
“ tation on each other, for the purposes deseribed.” 


Rec.. }). 903. 


Upon reading these claims, it will be seen that 
claim Linn, in consequence of the existence of the third 
claim, is limited to a single adjustable device e, 4, a 
it single wheel which coulc be ncljusted SO 2S to de- 
termine the time of locking. ‘This is a sub-combina- 
of the second claim of the original, It is Unnecessary 
to determine whether, under the law as at present 
understood, such a claim can properly be inserted in 
a reissue. 

It is sufticient for the present purposes to know that 
this is the meaning of the claim, beeause the ex- 
pression “* adjustable device,” clistinguishes it from the 
third claim, and shows that the second wheel or ad- 
justable device, which is expressly included in said 
third claim, is Intended to be omitted. 

This ‘Aird claim, which covers the same combination 
as the seventh claim of the present reissue, must be 
construed, for reasons already given, to cover the same 


thing as the secon / claim of the original. 


=» 
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The 77th claim, which also covers the same thing as 
the second claim of the original and is in substantially 
the same language, is, therefore, identical in respect to 
its subject matter with said /Aird claim of the reissue, 
here under consideration. 

This reduplication of claims was not an infrequent 
thing at the time this reissue was taken out. It was 
supposed that, in this way, the patent would be more 
certain to cover the invention. The practice was ob- 
jectionable and no longer prevails, but, while it was 
general, many patents were reissued in which the same 
claim was repeated in different language. Dederichk vs. 
Cussel,9 Fed. Rep., 306, affords an instance of re- 
(luplication of claims anlogous to that in the reissue 
here under consideration. 

Whether, therefore, claim /Aree or claim five of the 
first reissue be regarded as the best form for express- 
ing what is covered by claim fro of the original, the 
subject matter of said claims ‘Aree and ve and claim 
tivo of the original is the same. It is submitted that 
claim ¢hree is the better form, because it dlistinetly eX- 
presses the limitations and implied elements of the 
claim, 


SECOND REISSUE. 


The application for the second reissue contained 
claims numbered 2, 3 and 5, substantially the same as 
claims 2, 3 and 5, already quoted, of the first reissue. 


Ree., pp. 598, 599. 


The said ¢A7r/ claim was in the following language : 
“3. In a time lock, the combination substantially as 
* above set forth, of the time movements and two ad- 
‘ justable devices for determing, respectively, the times 
“ of locking and unlocking.” 
Ree., p. 599. 
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The first claim of the application for the said reissue 
was, as follows : 

“1. The combination substantially as above set 
‘“ forth of the adjustable mechanism for continuously 
* locking and unlocking daily the time movements, and 
‘“adevice for preventing unlocking during a_ period 
‘ greater than twenty-four hours.” 


Ree., }). OO, 


The latter part of this claim refers to the so-called 
Sunday device whereby the lock would automatically 
remain locked over Sunday. 

In view of the fact that this frst claim referred to 
the unlocking Sunday device, the Patent Office, in a 
written communication to the applicant, made the 
following criticism upon the proposed third claim : 

“The third claim is objectionable, as it appears to be 
‘* for two devices for locking and unlocking, while ap- 
‘ plicant shows only one device for locking and unlock- 
“ang and another for preventing unlocking at a par- 
‘ ticular time.” 


Ree., p. HOv. 


That is to say, the Office regarded the com- 
pound device, consisting of the adjustable cutaway 
wheel B and the adjustable cutaway wheel C with their 
necessary connections, as a single device for locking 
and unlocking, and, therefore, as more properly desig- 
nated by the term “an adjustable device,” than by the 
term “two adjustable devices.” This is a mere ques- 
tion of propriety of languages. The patentee adopted 
the suggestion of the Office and dropped the third 
claim as unnecessary, and retained the second claim of 
that-reissue, which referred to the compound device as 
“an adjustable device for determining the time of 
locking.” 


Ree.. p. ou. 
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As the claim referring to the fico adjustable devices 
was stricken out, this secon/ claim has necessarily a 
different meaning from the claim in substantially the 
same words in the first reissue. In the first reissue, 
it means one adjustable device, or one wheel, as distin- 
guished from fio wheels or fro adjustable devices, 
because the claim specifying the two adjustable devices 
was retained in that reissue. In the present reissue, it 
means the compound adjustable device, consisting of 
two wheels, or two adjustable devices, and in view of 
the language of the Commissioner in the above quoted 
communication, cannot properly be construed to mean 
anything else. To construe it to mean one wheel, as 
distinguished from fro, in other words, to give it the 
same meaning that it has im the first reissue, would be 
palpably at variance with the description contained in 
the specification and with the obvious intention of the 
patentee in view of the correspondence with the Office. 

It is true that to have made the amendment complete 
the language of the secon’ claim should have been 
modified so as to conform to the language of the Com- 
missioner’s letter and read “an adjustable device,” ete., 
‘ for determining the time of locking and unlocking.” 
This was the manifest intent, and the formal error was 
corrected in the restatement of the claims in the next 
reissue. Whether expressed in the claim or not, how- 
ever, it is clearly imphed therein, for the compound 
aljustable device of the claim does, as matter of fact, 
determine the time both of locking and unlocking, and 
if constructed in accordance with the patent and com- 
bined as therein described and shown, cannot do other- 
wise. A time-lock that did not provide for its auto- 
matie unlocking would never unlock and could never be 
used. It cannot for a moment be supposed that it was 
the intention of the Office or the patentee to abandon 
in this reissue the unlocking function of the compound 
adjustable device which constituted the very gist and 
novelty of the whole invention. 
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The application for this second reissue also contained 
asa fifth claim a repetition of the th claim of the 
first reissue, which is in substantially the same language 
as the second claim of the original 

As already stated in discussing the first reissue, this 
is a mere reduplication, and refers to the same com- 
pound adjustable device for determining the time of 
locking and unlocking, which, with the other necessar- 
ily implied members of the combination, form the sub- 
ject matter of the second claim of this reissue already 
discussed. 

This 77th claim was rejected by the Examiner on the 
ground that it was old in valve gears for steam engines. 
This rejection proceeded upon the theory that the de- 
vice was not limited to the combination in which it ap- 
peared in the patent, forming part of a lock and that, 
considered by itself, and apart from said combination, 1t 
was anti ipated as stated. The patentee acquiesced 1 
this rejection, but such acquiescence is immaterial. If he 
wished to make so broad a claim for the device that the 
existence of parts of it in valve gear would invalidate 
his patent, he was not entitled to such broad claim. 
The Patent Office allowed the double rljustable device 
for determining the time of locking and unlocking by 
allowing the secow/ claim and could only have disal- 
lowed the #77// claim upon the ground that it was broad 
enough to include that part of the combination consist- 
ing of the adjustable device considered by itself, when 
that device was used for a different purpose as part of 
a different combination. This, as already stated, was 
not an allowable constructisn of the claim, but, had it 
been its proper construction, it was correct to permit 
it to be rejected because SO construed it would he too 
broad. It is impossible to say that the Office, in view 
of the correspondence with the applicant, and of the de- 
scription of the invention, intended to reject, or that the 
applicant intended to aequiesce in the rejection of the 
claim for the adjustable devices combined and arranged 
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so as to determine the times of locking and unlocking. 

For the foregoing reasons it must be held that it was 
the intention, both of the Office and the patentee in 
respect to this reissue to cover the subject matter of the 
second claim of the original by the second claim of the 
said reissue, and said second? claim is capable of receiv- 


ing such a construction, 


r a . 7 : , 
THirnp REISSUE. 


In this reissue, being the one in suit, the invention 
referred to in the second claim of the sece mal reissue ap- 
pears in the seventh claim. This seventh claim is in the 
same language as the ‘Air/ claim of the first reissue, 
and is a restoration of that language. For reasons al- 
ready given, the secon? claim of the second reissue and 
the ‘Aird claim of the first reissue mean the same thing 
under any reasonable rule of construction. 

The second claim of the second reissue is also re- 
tained, but this secon/ claim, in consequence of the 
presence of the seventh claim, necessarily acquires a 
different meaning from what it has in the second re- 
issue, and has the same meaning that it has in the first 
reissue and for the same reason, viz., the restoration of 
the other claim specifying two adjustable devices makes 
the phrase “ an adjustable device” of the claim under 
consideration, mean one as distinguished from two in- 
stead of one collective device which includes the two. 

From the foregoing observations it will be seen that 
the doctrine of Leggett vs. Avery (101 U.S., 256) has no 
application to the present case. In Le qqett vs. A very 
and kindred.cases it has been held that the patentee 
was estopped from claiming in any subsequent reissue, 
as his invertion, something which he had claimed in 
his original application, aud which had then been re- 
jected, and he had thereupon taken his original patent 
upon the implied condition that the thing claimed was 
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not his invention, or, if his invention, was dedicated to 
the public. 

No such state of facts exists here. In his original 
and in each suecessive reissue the patentee has de- 
scribed and claimed the invention which is the subject 
of controversy in this suit. Sometimes he claimed it 
in one form and sometimes in another. Sometimes in 
one claim and sometimes in more than one claim, and 
he acquiesced in mere change of form or language sug- 
vested by the Office, but in all this there was no relin- 
quishment of the invention. ‘The question of intention 
should enter largely into the determination of the case, 
and, judged by the intention of the parties, there can 
be, as already stated, no reasonable doubt that at no 
time did the Office intend to decide that the patentee 
was not entitled to the invention covered ly the seventh 
claim of the present reissue, under the construction 
which the respondent claims that claim should receive. 

[t has been determined that a patentee, after having 
by reissue unduly expanded a claim contained in_ his 
original patent, may, by another reissue, correct the 
error and resume such original claim. ‘This has been 
done in several instances after the later decisions of 
this Court respecting reissues, when the object was to 
avoid a reissue invalid under these decisions, and the 
Courts have held the reissue, which restored the origi- 
nal claim, to be valid. 

Celluloid Mfg. Co. vs. Zylonite Mfg. Co., 27 
; led. Rep., 291, ; 
Giant Powder Co. vs. Safetv Nitro Powder 
C.. ie Pec. Rep., 50, 


It is therefore submitted that the seventh claim of 
the present reissue is not an expansion of the original, 
and, properly construed, is for the same invention as 
was therein described, and that, as was held by Judge 
SHIPMAN in the case avalst the New J/laven Savings 
Bank, there has been no abandonment of said claim. 

Yale Lock Co. vs. New Haver Bank, 
dlatch, 32 Fed. Rep., 167. 
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Novelty. 


A number of time locks had been patented during 
the period of some forty years prior to the inventions 
of Sargent and of Little, upon the patents for which 
this suit is founded, but these former contrivances were 
little more than toys, totally inefficient for practical 
purposes, and have never gone into use. — 

The necessity for the time-lock arose from the sue- 
cessful perpetration of numerous daring burglaries by 
masked burglars, who, by violence, compelled those 
possessed of the combination locks used to guard the 
doors, of safes, or vaults, to disclose the combination 
and open the doors. 

That none of the old patented contrivances, above 
referred to, could meet the requirements of a practical 
and efficient time-lock, for which an imperative demand 
was thus created, is sufficiently proved by the fact that, 
with the single attempt to use the Holbrook lock else- 
where noted, not a single instance has been shown of 
the actual use of such locks. 

The device introduced by Little remaved what was 
by many bankers deemed a serious obstacle to the em- 
ployment of the time-lock. 

Where the Little device, or one accomplishing the 
same result, is not employed, the doors of the safe must 
be kept open when the time-lock is not intended to be 
in operation, or, in any event, the time-lock comes into 
operation the instant the doors are closed at the end of 
business hours, and it is then impossible to obtain ac- 
cess to the safe before the next morning, or at whatever 
hour has been set for unlocking. 

This gave rise to so many inconveniences that if no 
efficient means had been invented to enable the user of 
the time-lock who wished to do so to obtain access to 
the safe after the doors were closed, and before the 
time when they were finally locked arrived, the use of 
the time-lock would have been very much restricted. 
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The substance of the defense of alleged want of novelty 
is not that the precise thing done by Little was ever 
done before, but that certain old patents of an earlier 
date than Little’s, show time locks which can be modi- 
tied into Little’s invention, or show certain devices used 
for gas cocks or illuminating clocks or beehives, which 
can also be modified into Little’s invention, and that, 
although nobody ever thought of making these modifi- 
eations before Little’s patent, if any person had thought 
of making them it would have been easily accomplished, 
and would only have required a workman's skill, and 
that, therefore, Little’s patent is for something devoid 
of invention. 

The respondents contend that the patents referred to 
by the defendants fail to show any anticipation of 
Little's invention, within the rule that such patents to 
have that effect must deseribe that very invention with 
such fullness as toshow that what the public might have 
acquired from the specification of Little's patent, it had 
already acquired from the specification of some prior 
patent. 

Sevmour vs. Osborne, 1] Wallace, DLb. 
Curtis on Patents, 4th Ed., Sees. 378a, 378b. 


Many patents were introduced by the defendants im 
support of the defense of lack of novelty. It will not 
be necessary to discuss all of these. Those most re- 


hed upon in the Court below are the following ; 


Tue Denby Patent. 


This patent deseribes il mode oft - locking the loors 
of banks, &e.,” which is as follows : 

There is secured to the inside of the door, Cross- 
bars, ‘* so arranged as to revolve on one common cel- 
tre,” and controlled from the outside by a knob by 
means of which they may be turned into sockets in the 


jamb of the door. As long as they are held in these 


sockets the door is locked. They are pivoted off their 
true centre, so that when left free they swing part way 
round out of the sockets, and this feature is made in 
the specification one of the prominent objects of the 
invention. 

In order to keep this revolving wheel of bolts in place, 
“a spring latch lever” is pivoted to the side of the 
safe. This lever is shaped like an inverted V, pivoted 
at the apex, and with one arm longer than the other. 
It is pivoted so that the short arm latches over 
the top of one of the cross bars, when the latter have 
been turned into their sockets, and holds it there against 
its tendency to swing up out of engagement with the 
socket. The long arm of the lever projects down just 
behind a dial which is revolved by a clock movement 
There are a series of holes all around the dial, near its 
circumference. A pin is serewed tinto one of these 
holes which projects from the back of the dial, so that 
it is brought into contact with the long arm of the 
lever, by the revolution of the dial. The whole lever 
being rigid, the pin acting on the long arm, pushes it 
one side, and so unlatches the cross bars, which imme- 
diately swing out of the sockets, and the door is opened. 

sy putting the pin in different holes, the time when it 
is brought in contact with the lever, and hence the 
hour for unlocking may be varied. This is the very 
utmost that the patent shows or describes. 

Exhibit Derby Patent, Ree. p. 491. 


The patent shows no adjustable device for determin- 
ing the time of locking. It has not, therefore, “ ‘two 
Xp adjustable devices, which by reason of their inde- 
“dependent adjustability, permit the period of time 
‘“ which intervenes between the locking or dogging 
‘and the releasing or unlocking of the bolt-work to 
‘be varied by the authorized person,” and cons:quently 
is wanting in the characteristic and essential element 
of the Little invention. It shows no means of produe- 
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ing the result which it was the object of that invention 
to accomplish, viz. : 

“The construction of a time-lock which locks at a 
time determined by the time mechanism, while at the 
same time the hours for locking and unlocking can be 
changed without altering the Gonstruction of the lock.” 

None of the defendant's witnesses assert, nor 1s it 
claimed in its behalf, that this patent deseribes Little's 
invention, but the claim in effect is that it deseribes a 
mechanism which mleht he altered sO as to be made to 
contain Little’s combinations, and that it would require 
no invention to make these alterations. 

None of the defendant's witnesses pretend that the 
Derby patent coutains the least suggestion that these 
alterations might be made, or that it would be desirable 
to make them, and neo such claim can be asserted, for 
not only are no such suggestions contained in the pat- 
ent, but the patent contemplates a mode of operation 
of the mechanism therem deseribed inconsistent with 
the existence of such alterations. 

it is not disputed that the contemplated alterations 
are Inconsistent with the use of a time movement which 
revolves once in twelve hours, and impossible if the 
time movement Is stopped 1h the act of unlatehing the 
lever, vet both these features ire incidental to the 
Derby construction. 

As to the Wrst pout, the patent deseribes the time 
movement as an * ordinary clock movement,” which, as 
Mr. Renwick truly testifies, primerily and customarily 
means a twelve-hour movement, which is the universal 
movement of all ordinary clocks and watches, and as 
to the second point, the facts are as follows: 

The verbal part of the specification is silent as to 
whether the dial is intended to revolve continueusly or 
be stopped by the act of unlatching the lever; but the 
drawings, especially Fig. 5, which is the figure that 
shows the principal and front elevation of the lever and 

dial-—shows them so arranged that the dial would be 
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stopped by the act of unlocking ; and the construction 
of the whole mechanism is such as to make such stop- 
page highly useful, for, as the mechanism is made, it is 
the only way in which the iatching lever can be held in 
the unlocked position during any considerable interval, 
say for an ordinary business dav, during which it is de- 
sired to open and shut the safe at will without causing 
it to be permanently locked. 

In order to have the Derby mechanism have the 
same operation as Little's the defendant's witnesses 
have, in the firs? place, caused the revolving or windmill 
bolt of the door to be so hung or weighted or caught 
that, instead of swinging up out of engagement with the 
socket when left to itself and released by the latching 
lever, it stays in engagement. This makes it possible 
for the revolving bolt to be locked after the door is 
closed, but the bolts will remain in the locked position 
after the unlocking hour has arrived. 

Not only is there no suggestion of this modification 
in the patent, but it is in direct and palpable contradic- 
tion to the terms of the specification. 

The specification states as follows: | 

Letters A are representations of the walls of an ordin- 
‘ary iron safe, and B the door thereof. To the inside of 
“ the dooris secured a cross bar C on an axis D. This 
‘* axis IS arranged eccentric to the true centre of the 
* CTOSS, The object of this is to cause the bars, im- 
‘mediately on being released from the latching lever, 
“to withdraw from the recesses in the sides of the 
‘ safe, in cohsequence of the preponderance of weight 
‘in the back end of the cross bars. It will be obvious 
‘“ that this same effect can be produced by weighting 
“ the back end of the bars, should the axis be in their 
‘true centre ” (Ree. p. 492). 

Second. The defendants have made the long arm of 
the latching lever so that the projecting pin upon the 
dial passes under it, and thus the dial continuously re- 
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volves for the purpose of enabling the latching lever to 
operate as a subsequent locker. 

No justification is found for this in the patent, as, 
according to the measurements of the drawings, as tes- 
tified to by the complainants’ witnesses, such constrac- 
tion is contrary to the drawing. 

The mechanism of the patent is shown im the model 
introduced by the complainants, and which Mr. Ren- 
wick testified is in exact accordance with the patent. 

The inspection of that model and the specification 
will show, that, as the lock is intended to operate, it is 
locked by the spring latch by the act of shutting the 
door and of turning the bolts. 

At the predetermined hour, the latch is pressed back, 
and the bolts spring open automatically. 

In this structure, if the bolts were so weighted as not 
to swing open when released, and the pin could pass 
under the long arm of the lever, the lock would remain 
unlocked after the releasing hour arrived, only for the 
short period required for the pin to pass under the 
long arm of the latch, when the latch would immediately 
snap back and the lock remain locked for another 
revolution of the time mechanism. 

Not only, therefore, would no advantage, but a posi- 
tive detriment accrue from the modifications produced 
by the defendant. 

See Mr. Renwick’s testimony upon this 
point and the different models, Ree., p. 


253, et sey., Qs. 3, 4, 5, 6. 


See Judge SHIPMANS comments on the 
Derby lock, 19 Blatchford, p. 128, et seq. 


THe Herzpera Parent (Rece., p. 516). 


This pateut deseribes a mechanism for ‘“ automati- 
cally regulating the flame of gas burners.” 

It consists of a double disc, composed of a pair of 
cutaway discs, making two adjustable devices similar 


yy 
to Little’s adjustable devices. This double dise is 
revolved by clock work ; one arm of a_ pivoted lever 
rests upon it and the other arm of the lever ends in a 
toothed segment, which is meshed into a small cog 
wheel that turns a gas cock. ‘The object of the inven- 
tion is to automatically retard or open the flow of gas, 
by turning the cock in opposite directions, so that ‘the 
burner to which the apparatus is attached will be 
turned on brightly for any required period, and then 
turned down very low for any required succeeding 
period. 

The argument of the defendant's experts amount to 
this, that if this apparatus is modified, taken off from 
a gas fixture for which it is intended and adapted to a 
safe door, and the gas cock is made to serve as a bolt 
or “dog” for bolt works, and the apparatus thus 
changed be called a “ time-lock,” then it will show the 
combination set forth in Little’s seventh claim, viz: the 
combination in a time-lock of the time movement and 
two adjustable devices ;: one for determining the time 
of locking and one of unlocking. 

The answer to this is: 

first. The Herzberg apparatus is not a “ time-lock.” 
The world was not informed by Herzberg’s patent 
anything whatever of Little’s invention. That patent 
contains no suggestion that it would produce a novel 
and useful result in time-locks, to combine two adjust- 
able devices with the dog, so as to make the times of 
locking as well as unlocking variable and automatic. 
Herzberg’s patent does not show or prove that if two 
of the members of the combination therein described, 
viz.: the double cam and the lever were made mem- 
bers of a new combination, whereof the other mem- 
bers should consist of the bolt works of a safe door 
and a dog suitable thereto ; that the new combination 
thus formed would be operative or useful. Examining 
the Herzberg mechanism w#// the knowledge of Little’s 
invention, for the purpose of ascertaining by what 
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changes and additions the Herzberg mechanism can 
be made to embody the Little invention, is a totally 
different thing from merely possessing a knowledge of 
the Herzberg patent, without any knowledge of Little’s 
Invention. 

The true test is not, what does the Herzberg patent 
suggest now, but what did it suggest +efore the Little 
patent. 

See Judge SHIPMAN’s comments on this pat- 
ent, 19 Blatchford, pp. 127, 128, 131, 


132. 


THe Cove Parent (Rece., p. 472). 


This is an old patent for “an improvement in bee- 
hives.” 

It describes «a clock-work operating two adjustable 
devices, which control a complex train of mechanism, 
operated by independent power, which mechanism 
causes to rise or fall a vertically siding door to the 
beehive, so that the beehive will automatically open 
and shut at any required intervals. 

This patent stands in the same class as the Herzberg. 

All that has been said in relation to the Herzberg 
patent applies with greater force to this, because the 
combination into which its adjustable devices enter, is 
more remote from that of the Little patent than 1s the 
Herzberg combination. 

Any further discussion of the Cope patent is, there- 


fore, unnecessary. 


THe Ricwarpson & Russert Parent (Ree., p. 596). 


This falls within the same category as the last two. 
It has reference to the movements of the cock of a yas 
burner. | 

The defendant has endeavored to illustrate by a 
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model how this mechanism could be applied to a door 
—so as to act as a lock, with the gas cock as the bolt 
or dog. 

No evidence was given from which it could be in- 
ferred that the mechanism would practically work, 
when thus adapted to a door: and for the reasons al- 
ready stated such an adaptation after Little’s invention 
does not impugn the originality of the latter. 


Tue Buree Parent (Ree., p. 515). 


This patent shows a spring bolt which a spring (E) 
tends continually to keep shot in the locked position. 
A cog wheel (C) is revolved by a plate (KX), a projection 
(LL) from which engages with the cogs during part of 
the revolution of K, and thus gradually revolves the 
cog wheel, somewhat as a steering wheel is revolved by 
successively bearing against its spokes. A cam or pro- 
jection of the cog wheel bears against a lug on the bolt, 
and thus gradually forces the bolt back into the 
unlocked position; the continued revolution of 
the plate K, immediately carries the cog wheel 
and its cam past the point where’ the bolt 
is pressed back into the unlocked position, 
and the latter humediately SHAps, locked again. The 
bolt, as long «s K continues to revolve, is thus kept in 
the unlocked condition but a very short time. No 
means of adjustment are provided, either for locking or 
unlocking. The lock will continue to lock up and un- 
lock at a fixed interval of time depending upon its 
original construction. That interval cannot be changed 
without altering the construction of the lock, or the 
times of locking and unlocking, adjusted relatively to 
eachother. Thespecitication states that the “ clock-work 
may be so constructed and adjusted ;” that the door will 
be unlocked once in twenty-four or any number of hours ; 
but this does not mean that the unlocking and locking 
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hour can be changed relatively to each other ; nor can 
the speed of the revolution of the clock-work be altered 
by adjustment except to a trifling extent, as the regu- 
lator of a watch may make it run fast or slow. 

Any material change in the hour of unlocking alone 
volves a change and rearrangement of parts in the 
construction of the lock. 

[t is true that by shutting the door when the plate 
K has revolved the cog wheel C, with its eam back so 
that the bolt is in the unlocked position, a very brief 
interval, but only a.brief interval, may elapse before 
the bolt Shaps locked. To this extent the lock shows 
the feature of subsequent locking, but the subsequent 
locking necessarily takes place at so short a time after 
closing that it is of no practical advantage. Of course, 
the hour for subsequent locking is not adjustable. 

It isnot pretended that this Burge patent anticipates 
the Little. The elaim is that it shows the feature of 
subsequent locking, and so narrows Little’s claim. 
The answer to this Is that it shows the feature of sub- 
sequent locking without the element of adjustability, 
and in such a limited and disadvantageous form that it 
does not materially lessen the broad character of 
fittle’s invention based upon the novelty of the result 
he was the first to obtain. 

This patent which some time after its issue was pur- 
chased by the Yale Lock Manufacturing Co.. One of the 
complainants herein, was reissued, the said reissue 
being about two years later than the Little patent in 
suit. The apparent object of the reissue was to show 
that by a certain manipulation of the lock, not men- 
tioned or referred to in the originai patent, if could be 
made to lock up subsequent to the shutting of the door. 
In order to do this the lock must be constructed 
so that the revolving cam K and the projection 
upon the cog wheel C shall have a certain rela- 
tion to each other. While it may be possible 
thus to construct the lock, no such form of construc- 
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tion is shown in the original patent, no such 
operation of the lock is there suggested, and while, if 
accidentally, or by design, it should be made so as to 
make it possible that the lug O on the cam K could re- 
lease the bolt a short time after the door was shut, yet 
this subsequent locking is not adjustable, and is too 
limited in time to be of any value, and is not incidental 
to the normal use of the lock. Nothing that appears 
in the reissue, the same being subsequent to the Little 
patent, can affect the latter, and the suggestion as to 
the subsequent locking inserted in the Burge reissue 
was evidently suggested by the Little patent, and can- 
not of course enlarge the scope of what was shown in 


Durge’s original specification. 


THe Patve [LLUMINATING CLOCK. 


This is a self-illuminating clock deseribed in a 
printed publication of the transactions of the Society 
of Arts for 1827 (Ree., p. 461). 

This publication describes a mechanism in which there 
is a cock to let on the gas which. supplies the burner 
that illuminates the face of the clock, which cock is 
turned so as to permit the flow of gas, or to shut the 
same nearly off by the revolution of a dial driven by 
clock work, which dial controls the clock through a 
crank and lever connection, the motor of which con- 
nection is governed by a number of pins set in the face 
of the dial. 

This falls within the same class as the Herzberg 
mechanism and the same answer applies. 

The Paine description does not describe any adjusta- 
ble device and connecting mechanism, or “ dog” for 
controlling the bolt-work of the safe, or show that any 
useful result, and improvement in time-locks would at- 
tend the making such a combination. If the Herzberg 
device does not anticipate Little’s, Paine’s device can- 
not «lo so. 
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[t is not deemed necessary to refer in this brief to 


the other patents introduced m evidence by the de- 
fendants. None of them show the combination which 
is the subject of the seventh claim of the reissue 
here in controversy, and they merely illustrate efforts 
of former inventors which resulted in no practical ad- 
vantage, and merely show the general state of the art 


as contained in former patents which never amounted 
to anything. Kach of the patents, however, 1S exam- 
ined by Mr. Renwick, who, in every case, points out | 
the difference between the patented structure and the 


subject matter of the claim in question, and it is only 
deemed Hhecessary to refer to his testimony. | 
See Renwick’s Evidence, Ree. pp. 258, &e., . 

Qs. 7 to 13, inclusive, p. 263, and Qs. 17 | 

and 1), |. 2H, 2Ob. 


ALLEGED Anticipation BY R. S. Harris in: 1867. 


+ 

After the decision ot this CAUSE by Judge Lowell in 
favor of the complainants, a motion for a rehearing | ' 
was made pon the evround of newly aiscovered evi- ’ 
dence. A supplemental answer was filed by consent 
setting up the newly discovered evidence, which con- | 
sisted in the said allewed prior invention of RK. S. 
Harris, and the cause was reheard upon this new issue | 


hy his Honor Judge Colt, who decided that the said 
new evidence was insufticient to overthrow the com- 


plainants’ patent. 


FACTS. q 


The alleged anticipation is attempted to be proved 


by the depositions of J. NK. Graves and Mrs. Harris and 
by reference to the rejected application of Harris, tiled 
July 12, 1867. 

Complainants contend that the clepe sitions of Graves 


and Mrs. Harris are insufficient to establish the fact 
that Harris ever made a working time-lock, or any- 
thing more than an unsuccessful, experimental and 
abandoned model, and,-therefore, that the rejected ap- 
plication is inadmissible as evidence, but even if it is 
admissible, it wholly fails to supply any proof tending 
to take what Harris did out of the eategory of aband- 
oned experiments. 

(rraves testified substantially as follows: 

That in 1867 he was vice-president and manager of 
a bank in Dubuque, and Robert S. Harris, a retired 
steamboat captain and man of wealth, was a director 
i Ree.. ). 5SO), 

That Harris in that year made a time-lock at his 
residence in Dubuque, and that he also made a second 
one as a model for the Patent Office ( /¢.). 

That Harris proposed to apply for a patent for the 
supposed invention, and Graves agreed to attend to 
the correspondence and pay the expenses incidental to 
the patent in consideration of a half mterest (/. Int., 
9): that the lock at the house was not the same as the 
model made for the Patent Office, which latter was for 
a time at the bank (p. 381, Int. 15); that Graves at- 
tended to the correspondence with Munn & Co., to 
whom the model was forwarded with imstructions to 
obtain a. patent therefor. “Munn & Co. finally re- 
ported that the Department at Washington had re- 
jected the application. I told Mr. Harris that I sup- 
posed that ended it, and we took no further 
steps in the matter,” (p. 382, Int. 18.) That on the re- 


jection of the patent he “ became utterly and completely 


discouraged, and did not see that there was anything 
else to do except accept these adverse decisions,” (p. 
382, Cross-Int., 22). 

His description of the first thing constructed by Mr. 
Harris is as follows : 

“ T was never familiar with the mechanism of the 
‘lock; I refer you to Mr. Harris as to that. I saw it, 
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tail. 
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wood. 


. 
. 


. 


. 
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ten inches wide: 


iron and brass : 


‘you saw it on ? 


What was this 


chest 


and saw its operation ; I could not describe it in de- 
[ should say, speaking from memory, after the 
lapse of seventeen years, that this lock at Mr. Harris’ 
‘ house, the first one, was on the door of a chest ; that 
‘it was about a foot long, and perhaps about eight or 
I think the lock 


was constructed of 
[ should sav that the dial or 


that 


‘in ciameter: the clock-work also was brass; I 


‘ecireular was of brass, and possibly four or five inches 


don’t 


recall as to the material of the levers and the bolt. 
© Cross-Int. 30. 


you say 


a A. My recollection now Is that it might be called il 


: box. Or 


it 


chest 


either. in 


which 


Mr. 


Harris kept 


“his papers and other valuables—a sort of family safe, 


° 


‘you might say.” 


(p. 384, Cross-Ints. 29, 30.) 


The second model made by Mr. Harris he 


as f the IWS : 


“ (Cyoss-Int. 


‘the one you sent to Munn & Co., what 


3/. NOW, 


revarall 


2) 
Ay 


the second 


Wits 


describes 


model. 


the 


SiZe 


‘of it. and of what material were the several parts con- 
si strueted ? 


“A. Speaking from fnemory, after the lapse of nearly 


“seventeen years, I should say that the model sent Munn 


er Co. was a wooden frame with il wooden door, and it 


“ loek attached to the door, and that the door might 


“ have been say 


ten inches wide and perhaps eight 


“inches high, and that the lock was composed of wood 


‘“ ond brass and iron.” (p. 38.) 


In regard to the first model Graves further testified 


as follows : 


“Vou say you think the first model has been used by 


“ Mr. Harris at his house until a few years past. 
‘do you think that ? 


“A No. I said that he 


then 


used 


it and 


‘some time after to keep his valuables in it. 


did 


Why 


for 


I do not 
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“ know how long he used it, or whether he is still 
“ using it or not” (p. 392, Cross-Int. 84.) 

He further testified that nothing more was ever done 
by Mr. Harris in the matter to his knowledge, except 
to make the two models. No working lock was ever 
made or put to use m the bans, of which Graves and 
Harris were otheers, as i security to protect treasure 
or valuables. Graves has no explanation to give of 
this fact. His testimony upon the point is as follows : 

“ Cross-Int. 57. You say you are very much pleased 
‘and impressed with Mr. Harris’ invention, and that 
“he showed it in the first instance with reference to 
‘ your safe, as stated by Int. J; why did you not make 
‘one and apply it to your sate ? 

“A. My first point was to secure the patent. When 
“we failed I did not think enough of the matter to 
‘adopt it on our safe. I had but little knowledge then 
* of the workings of the Patent Office. I had an idea 
“ that its decisions were final, and hence that I would 
‘“ not be warranted in putting the lock onto our safe, 
‘and thus claiming its superiority in face of the ad- 
‘verse decision in the Patent Office. 

“ Cross-Int. 58. It would have protected your safe as 
“ well unpatented as patented, would it not ? 

“A. Yes; it would have fully protected the bank ; 
“and had 1 been the sole owner of the bank I would 
‘have put the lock on. There were many owners, and 
“ T did not deem it besi to set my opinion up against 
‘that of the Patent office. 

“ Cross-lnt. 50. Did the other directors, aside from 
“ Mr. Harris, object to your having the lock made and 
‘ put on ? , 

“A. No, they did not; nor would they, probably, had 
‘| put one on ” (pp. 387, 388). 

Grraves says that the models would operate so as to 
automatically unlock the door at a set period. He like- 
wise says, alter looking ‘at the drawing annexed to the 
rejected application, that the first model was constructed 
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like that drawing, “so far as [ can now recall” (p. 385, 
Cross-Int. 43). It is evident, however, that the witness 
has not the slightest recollection of the mechanism of 
the model (see his answers to Cross-Qs. b0 to 70, in- 
clusive, pp. 388, 590). 

This testimony amounts to no more than this, that on 
several OCCaSLONS he Was present when the model awuto- 
matically unlocked. Whether it ever automatically 
locked he has no certain recollection. 

The substance of Mrs. Harris’ testimony is as fol- 
lows : 

[n many essential particulars she directly contradicts 
Mr. Graves. She remembers the making of the two 
models. She says that the first model instead of being 
kept after the second was made, was broken up and de- 
stroved in making the second. The testimony upon 
this point is as follows : 

“32 Q. You may state whether or not you know of 
“any whole or part of that first time-lock which vou 
* Say he made. 

“A. That was destroved ; don't think an of it re- 
mains — (p. 596). 

“(). How long since the first lock and the box have 
bie passed out of existence ? 

“A. As soon as he sent the patent, or before the 
‘* first one was destroved. | think a great deal of the 
‘material of the first one was used for the second 
one” (p. 397, x-Q. 53.) 

Instead of the first model having been used upon a 
box or chest for the keeping of valuables, it Wiis simply 
placed upon a common wooden box in which nothing 
was kept—a box which could afford no security 
whatever, and was used merely to constitute part of 
this model. Mrs. Harris’ testimony upon this point is 
as follows : 

“(. What was this box on which the first lock was 
used ? 

“A. Just a common pine box. I think it was a 


2. heed 
oi 


oe 


vrocery box or a candle box, or something of that 
kind. 

“(. What size was it ? 

“A. I think about a foot square—-not a square box, 
‘a little longer than it was square ” (p. 397). 

(P. 397, Cross-Int. 48): “ What did your husband 
use the box for on which he had the first lock ? 

“A. Nothing except to try this lock on.” 

Like Mr. Graves (p. 398, Cross-Int. 64), while the 
witness has a recollection that the model would 
automatically unlock, she has no certain recollection 
of its ever been used to lock up (Cross-ques. 58, p. 
398, Cross-ques. 54, p. 397). 

This is the only evidence which was offered as to 
the existence of the alleged anticipating device, except 
the rejected application for the patent. It may be 
summed up as follows : 

That in 1867, Harris made a mere model and placed 
the same upon an ordinary small box, being a candle 
box or something of the kind and experimented with 
the said model; that he then destre ved this model and 
made a second one, which he placed upon a small 
wooden box and sent to the Patent Office with his 
application for a patent; that the second model has 
been lost or destroved; that he never made a working 
lock ; that he never put such models or any lock made 
like them into actual use; that he never carned his sup- 
posed invention beyond the purely experimental stage, 
and totally abandoned it; that since then time-locks 
have gone into general use; that the very bank of which 
he and his associate in the matter of his lock were offi- 
cers purchased another time-lock, but never made the 
least attempt to have a lock made like the device of 
Harris, and his attempt had passed out of sight and 
memory until it was recalled by exhuming the rejected 
application in the Patent Office. 

It does not require the citation of authorities to 
establish the manifest conclusion that the foregoing 


Hs 


evidence is wholly insufticient to show an anticipation 
of Little's patent. | 

The rejected application does not help the complain- 
ants’ case. 

The defendants urge that the fact that Harris made 
an unsuccessful application for a patent, makes a differ- 
ence, and supplies the deficiencies in the proof. The 
law Is established directly the other Wily. The rejected 
application in no Wiy atfeets the case or helps to make 
out an anticipation. There is nothing in the proof 
which affords thu proper foundation to even admit the 
rejected application In evidence, 

The settled rule upon that point is that a rejected 
application is neither a publication nora patent, and is, 
of itself, no proot to anticipate i patent. It can only 
be referred to where if Lp pears, by competent evidence, 
that a structure or device was actually made, and the 
rejected application furnishes proot of the late or ob- 
ject of the supposed structure or device, or its nature 
ar mode of operation. Where the evidence, outside the 
application, shows only an abandoned experiment, the 
fact of the application cannot change the character of 
that experiment or furnish any proof relevant to the 
issue of anticipation. 

The earliest authority upon the point appears to be 
the decision of Judve McK ENNAN in Northwest rid ive 
Kertinguish ypus. Phila. Fir Hvtinguish r (6 O. G.,. 34 
Ss. ©. i Bann. & Ard... 1i7 

He says, after referring to the rejected application : 
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“These several specifications, and the drawing, are 
‘all in evidence in the cause ; and it is urged that they 
‘of themse/ves are effective pore ot of prior invention hy 
‘ Graham. 

* The argument claims too broad an effect for them. 

It puts them upon the footing of a publication, and 
‘ascribes to them the effect which the act of Congress 
“ cives to that. But they cannot be so treated because 
“they lack the essential quality of a publication in 
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that they were not designed for general circulation, 
nor were they made accessible to the public generally. 
They were placed in the custody of the Commissioner 
of Patents, not that they might thereby become 
known to the public, but for the special purpose of 


‘ being examined and passed upon by him. 


“ Although they might incidentally become known 
to any one whose researches in the Patent Office 
might disclose their existence, they are not, there- 


‘fore, published within the meaning of the Act of Con- 


* «arype 
CTESS, 


“ But it is said they established the fact of invention, 


‘and so disprove the novelty of an invention subse- 


quent in date. It is needless to refer to authorities 
to show what is so well settled, that a written de- 


‘scription of a machine, although illustrated by draw- 


ings, Which has not been given to the public, does 
not constitute an invention within the meaning of 


‘the Patent Laws. It may be so full and precise as 


a 
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to enable any one skilled in the art to which it ap- 
pertains to construct the machine described, but 


‘until it has been embodied in a form capable of use- 


. 
© 


ful operation, it has not attaimed the proportions or 


‘the character of a complete invention. However sug- 
‘ gestive and valuable it may be as an untried theory, it 


‘is ineffective against the practical and useful product 


‘ of inventive skill. 


“* But it does not follow that a rejected specification 


‘and drawings are, under all circumstances, inadmissi- 
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ble as evidence. By themselves they are inconse- 
quential, but when the inventor's idea is perfected 


‘by a practical adaptation of it in the form of mechan- 


ism, they are valuable guides in ascertaining the 
date of the invention, the design of the inventor, 
and the principle, intended functions, and mode of 
operation of his mechanism, and they must, therefore, 


‘ necessarily be considered in connection with it.” 


6 Off. Gaz.. 36. 
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This decision of Judge McKennan’s was’ published 
July 14, 1874. 

In the ensuing October the question came up, seem- 
ingly for the first time, in the Supreme Court, in the 
Cornplanter case, and the same view was taken. 

In that case (28 Wall., IS1) one of the alleged an- 
ticipations of the complainants patent was the the 
so-called Remy & Kelly machine. Only one of the 
machines was ever made. It was used to plant five 
acres, Which Remy said was planted even and cultivated 
both Ways. The machine was never used Ava, ani 
was aftarward broken up. An application for a patent 
was nade but withdrawn. Of course, so far as antici- 
pation Is concerned, it Is immaterial whether the appli- 
eation be rejected or withdrawn. It is merely the fact 
and contents of the application which is material —if 
the application can be considered at all. 

Uo pon this state facts Judge DRADLEY, viving the cle- 
cision of the Court, Says : 

“ The experiment made in 1849, when Remy worked 
it by hand, was a mere experiment, which was never 
‘repeated. It may have presented one or two ideas tn 
“ advance of other machines, but it can hardly be said to 
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anticipate the machine which we have described as 
Brown's. Were it not for the application for a 
‘patent it would justiv be regarded as an abandoned 
“experiment, incapable of being set up against any 
“other claim. Can the fact that such an application 
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was made and afterwards voluntanly withdrawn, and 
“never renewed, make any difference? We think not. 
“ Had a patent been actually granted to Remy 4 
“ Kelly, it would have been different. The case would 
“then have come directly within the seventh section 
“of the Act of 1836, which makes a ‘patent’ or a 
“ *deseription ina printed publication’ of the inven- 
“ tion claimed a bar to a further patent therefor. But 
‘a mere application for a patent is not mentioned as 
“such a bar. It can only have a bearing on the 


| 
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“question of prior invention or «liscovery. If upon 
‘the whole of the evidence it appears that the alleged 
‘“ prior invention or discovery was only an experiment 
“and was never perfected or brought into actual use, 
‘“ but was abandoned and never revived by the actual 
“inventor, the mere fact of having unsuccessfully 
‘applied for a patent therefor cannot take the case out 
“ of the category of unsuccessful experiments.” 
Cornplanter Patent, 23 Wall., 210. 


These decisions have been uniformly followed. 
See, 


Lyman, &c., Co. vs. Chamberlain, 10 O. G., 
DSS. 
Same vs. Lalor, 12 Blatech., 303. 


Barker vs. Stowe, 15 Blatch., 49, 54, where Judge 
SLATCHFORD Says : 


“More applications for patents cannot be = con- 


“sidered on the question of novelty. To make the 


‘ things deseribed and shown in them available, there 


‘“ must be evidence that suc ch things were actually con- 


‘ structed in working for wi. 


To same eftect : 
Howes vs. MeNeal, 15 BI., 103, 121. 
Bl: 


Herring vs. Nelson, 14 Blatch., 293 


What Harris did amounted fo no more than (Lit 


vnsneccesstul and ahandoned erperiime nf. 


The rejected application shows a drawing and a 

specification, both of which are inaccurate and 

imperfect. 

See Testimony of Defendant's own witness 
Dodge, pp. 420, 420: Cross-Int. 61, 104. 


Mr. Curtis, the complainants’ expert, testifies in 
respect to the application as follows: 
“In your opinion, could any operative time- 
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“lock be constructed, following the description and 
‘drawings of the Harris rejected application, which 
“ would automatically both lock and unlock at prede- 
“ termined times ? 

“A. IT have not been able to think of any mechanism 


-~ 


“made by following the Harris specification, which 
“ would work practically, although I have given that 


‘ point very careful attention and thought, and I do not 


- 
. 


think that it is possible to do 80. 
P. 435. tat. 5d. 


[In contirmation of this testimony stands the fact, 
first, that no working lock was ever made, and there 1s 
no sufhcient proof even that any model made like the 
drawing and description of the rejected application was 
capable of both automatically locking and unlocking, 
and, second, the still more significant fact that the de- 
fendants, attempting to make an operative model from 
the drawing and specification, depart from both, not in 
matters of immaterial detail, but in essentia/ particulars. 
This is equivalent to affirmative proof that a model 
made én accordance with drawings and specifications 
will not work. 

The defendants had it in their power to make a 
model corresponding with the specification, at least m 
those particulars in which the specification is explicit, 
but did not do so. The fact that they thus failed to 
meet the averse testimony as to the tpossibility of 
making an operative time-locking mechanism by fol- 
lowing the specification, creates a presumption against 
them, having the foree of positive evidence. 

See Lawson on Presumptions, p. 120, and 
citations there made. 

Also Black vs. Wright, 9 Lred. (Law), 447 
fe. CA}. 


Mr. Curtis testifies in respect to the defendants’ 
models, alleged to be made in substantial accordance 
with the rejected application, after summing up the 
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respects in which they differ therefrom: ‘“ I have no 
‘ hesitation in saying that both of these models are 
“made not only not in accordance with the Harris 
“ specification and drawings, but are made directly 
“ contrary to their instructions.” 

P. 435, Int, 4. 


His reasons for this are given at page 435 and _ fol- 
lowing, and the particulars in which the models depart 
from the specification are summed up at pages 79 and 
80, and are as follows: 

“ To state the difference between these models and 
‘the Harris specification and drawings as briefly as 
“ possible. ? 

‘The rear spring O should engage with the pintle 
“and not with the pin P. 

“ The front spring I should be weaker than spring 
‘“, which, of course, means that it must be weaker 
‘ when it performs its function. 

“The pin P should be in the rear of the hooked end 
‘of the spring O with the apparatus in the the con- 
* «ition shown. : 

“ The fulerum or holding-pin of spring O serves no 
_ purpose in these models. It should act as the 
“ fulerum for that spring. 

“ The specification suggests no such complicated ar- 
‘“ rangement of springs as in model No. 1. 

“ The front spring, I, in model No. 2, should not dis- 
engage itself from the bolt. 

* The notch in the bolt of both models behind the 
‘ shoulder J is much deeper, and extends further rear- 
‘ward than that shown in the drawing.” 


P. 435. 


One or two of these differences may be especially 
noted. 
The specification expressly says: “ The spring O 
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“must be strong enough fo overcome the spring I, and 


* thus to unlock the door.” 


P. 403. 


This feature is essential to the opening of the mechan- 
ism deseribed in the specification. Without it no 
mechanism could work in the same way as that therein 
deseribed. Yet, in the model, directly the contrary is 
the case. The spring Lis the stronger, and the two 
springs are mace operative by a hew arrangement with 
reference to each other. This point Is substanially ac- 
mitted by defendant's own expert. 

Mr. Dodge SAVS : 

* Cross-Int. 78. Is the relative strength of these two 
‘spirings [and O an essential point in the Harris in- 
‘* vention ? 

‘A. [think that was the ‘ntention of the inventor, 
“but IL think that two springs of the same tension 


. 
. 


could he so) adjusted as to do the work. 


P. 424. 


The italics are used to call attention to the siguifi- 
cant words of the answer. 
He admitted, what is evident from inspection, that 
spring L in the models is the stronger. 
P. 419, Cross-Ints. 56, 57, 58. 


The specification also Says : 

“QO, a bent spring, fixed at one end to safe door, and 
“atthe other hung lo the pontle, DD which the trigver 
“is hung to the link-piece.” 

P. 402. 


In the defendants’ model the spring is not 
hung to the pintlé, but permanently fastened 
to a separate pin in the bolt. The operation of 
the time-movement is thus not to anhook it from 
the pintle, as in the mechanism described in 
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the specification, and which is the capital point of the 
operation of that mechanism. One of the chief diffi- 
culties in the way of the successful operation of the 
Harris mechanism is thus avoided; the models leave 
out one of its most characteristic operations. 

The only excuse so offered for this departure from 
the specification is that the drawing, taken by itself, 
is consistent with such a construction, though it cannot 
be ulleged that it, in any way, suggests it. 

This exeuse is rendered nugatory by the explicit 
language of the specitication above quoted which directs 
that the spring shall be fastened to the pintle, as_ well 
as by the language “P, a pin ” (the place of which is 
indicated by the letter though the pin itself is not 
marked by lines upon the drawing) “in bolt E, in pose- 
fion for the bolt” (evident clerical error for “ spring”) 
“QO to strike it” (p. 402), which language makes it im- 
possible to follow the specification and fasten the 
spring O around the pin it is intended to strike. 

Without following out the other important variations 
pointed out and described by Mr. Curtis it is enough to 
say that the defendants have failed to produce and are, 
therefore, presumably unable to produce a structure 
made in accordance with the Harris specification 
which is operative for any purpose whatever. 

The results of this examination of the rejected ap- 
plication may be summed up as follows : 

1. The application is, under the authorities quoted, 
inadmissible, because no proper foundation has been 
laid for its admission by any extrinsic proof that the 
thing to which it relates was more than an abandoned 
experiment. , 

2. If admitted the application under the same authori- 
ties, is of itself no anticipation of the complainant's 
patent even if it showed a complete description from 
which a complete working mechanism could be made. 

3. It throws no light on the structures made by 
Harris, viz., the twe models, as no witness can testify, 
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from any sufficient knowledge, or remembrance, that 
the models were like the specification. .Von constat, 
that the drawing and description is not essentially 
different from the models. 

4. The specification of the rejected application does 
not deseribe an operative structure. 

Upon the foregoing evidence, the appellants failed 
to prove that what was done by Harris was more than 
an abandoned experiment, which, under familiar au- 
thorities cannot anticipate the patent. 

Parkhurst vs. Kinsman, 1 Blatch., 494. 
(‘ahoon vs. Ring, 1 Cliff, 592, 608 to 610. 
Agawam Co. vs. Jordan, 7 Wall., 583, 602. 
Seymour vs. Osborne, 11 Wall, 516. 
Ellithorpe vs. Robertson, 2 Fish., 83, 85. 
Johnson vs. MeCullough, 4 Fish., 170, 175. 
Winans vs. R. R. Co., 4 Fish., 1, 9. 

Bignall vs. Harvey, 18 Bl. ¢ 53, 354. 

Hicks vs. Otto, 19 Fed. Rep. 749, 752. 

Allis vs. Brickstaff, 13 Feb. Rep. S90. SOL, 
Walker on Pat. See. 61. 


The defense of want of novelty. it is respectfully 
submitted, is not sustained. 


Infringement. 


The infringing mechanism is shown in a copy of a 
working drawing of the time lock in use upon the vault 


a aller arama — 


door of the defendant bank, admitted to be a correct 
representation of the said lock used prior to the filing 
of the bill in this suit, marked “ Complainant’s Exhibit 
Lock Drawing.” A copy of this Exhibit is bound in 
opposite }). 45] of the record. Said infringing 
mechanism is illustrated by a skeleton model which 
Mr. Renwick testitied, without contradiction, was cor- 
rect. This model was put in evidence and marked 
“ Complainants’ Exhibit Model Defendant's Lock.” 
Ree. p. 54. 
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The parts and operation of the infringing lock may 
be briefly described as follows : 

The time movement revolves a post upon which are 
mounted two fingers. 

The inner and longer finger is secured to the post, 
so that it cannot be moved unless the post moves; the 
outer and short finger is secured to the post by a 
ratchet connection, so that it can be moved relatively 
to the post and the other finger. 

By moving the post through a key or otherwise, the 
fingers may be moved around together until the inner 
and longer finger is brought to any desired position. 
The outer finger may then be moved towards or away 
from the inner finger, and the fingers thus adjusted on 
the post at any desired distance apart. 

These fingers control the movements of a pivoted 
lever. This lever tends by the force of a spring to as- 
sume a vertical position. It is held back out of that 
position by a catch. As the fingers revolve one of 
them strikes the catch and the lever is released, and 
drops under the spring force into the vertical position. 
When the other tinver COMES around, it strikes one 
arm of the lever and lifts it back -against the force of 
the spring, out of the vertical position. 

The defendant’s mechanism, above described, con- 
tains the invention specifically set forth in the seventh 
claim of the reissued patent, v7. - 

“Ina time lock the combination substantially as 
‘** above set forth, of the time movements and two ad- 
“ justable devices, one for determing the time of lock- 
“ing and the other unlocking.” 

L. The purpose of the defendant's mechanism and the 
result of its operation are identical with those of the 
mechanism to which the claim refers. That result was 
first attained by Little. Noone before him had fur- 
nished the world with a time lock which could be set 
so as to automatically lock up at a desired hour after 
the closing of the safe, and automatically unlock at a 
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desired subsequent hour; while, at the same time, the 
user was enabled by mere adjustment, like setting the 
hands of a watch, and without altering the construction 
of the lock, to vary at will and relatively to each other, 
the hours at which the automatic locking and. unlock- 
ing should take place. This result he obtained by the 
means referred to in the claim, and the claim is en- 
titled to such liberal construction as the law gives to 
pioneer claims for generically new results. 

Morley Machine Co,-vs. Lancaster, 129 U.S., 

203. 273 ef seq. 

McCormick vs. Taleott, 20 How.., 402, 405. 

Railwav Co. vs. Savles, 97 U.S., 554. 556 

Clough Vs. Barker, 106 U. _ L166, 177. 

(‘onsolidated Valve Co. Vs. Crosby Valve 

Co., 113 U. 8., 157. 


2. The defendant, producing in his lock the same 
result as the inventor, the only question is, does he em- 
ploy substantially the same means ? 

This at once raises the question, what wre the sub- 
stantial or essential characteristics and functions of the 
means emploved as distinguished from those which are 
unessential ? 

These essential characteristics, keeping In view the 
result which the means taken tovether are intended to 
produce, may be properly stated thus : 

A clock work tor the purpose of causing the adjust- 
able devices to revolve at a uniform velocity, measur- 
able by the ordinary standard of time; the devices 
themselves, secured or connected with the post or 
standard revolved by the clock work, and adjustable 
relatively to each other about that hub as a centre ; 
‘thi intermediate lever sO placed as to he caused to move 
in one direction by one of the adjustable devices, and 
back again in the opposite direction by the other ad- 
justible device ; an oscillating “ dog,” which, when the 
lever is moved in one direction through the operation 
of the adjustable locking device, is by the interposition 
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of the lever held so that it obstructs the movement of 
the bolt-work of the safe, so that the latter cannot be 
retracted and the door unlocked, and when the lever is 
caused to move in the opposite direction by the coming 
around of the adjustable unlocking device, is relieved 
from the obstruction of the lever, and no longer, in 
turn, obstructs the retraction of the bolt work of the 
sate ancl leaves the latter free to be thrown back, sO 
that the door Hay be opened. 

The foregoing enumeration, contains all that is es- 
sential to the means specified by the inventor for attain- 
ing this result ; other features of the particular form of 
these means shown in the drawing and model of the 
patent, are features incident to that form, and not 
matters of substance. For example, it is plainly unim- 
portant so far as concerns the result the combination 1s 
intended to accomplish whether the clock work be a 
double or single movement, or the particular form of 
the revolving adjustable devices, so long as they operate 
in substantially the manner indicated, or the particular 
shape of the intermediate lever, or the order of levers 
to which it belongs, or whether the lever bears upon the 
sp dow 7 or loes not touch it. Si) that it moves into and 
out of the path of movement of the “dog” as 
the latter moves into or out of the locking position so 
that the “ dog” cannot get out of the locking position 
as long as the lever is in the way. 

Keeping in view the distinction above stated between 
what is essential and unessential, the means employed 
by the defendant for accomplishing Little’s result, will 
be compared with the means employed by Little for ac- 
complishing the same. 

The only differences in the means which are seriously 
claimed by the defendants to be materia., are the follow- 
Ing : 

Ll. The seventh claim mentions “ time movements,” the 
defendant uses one “time movement.” ‘“ Time move- 
ments” is as appropriate a designation in general lan- 
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yuage, ofa single clock work, as of a double clock work, 
and as appropriately describes the defendants’ clock 
work as the double movement of the Little drawing. 
An instance of this may be seen in Derby's specifica- 
tion, where if is said: “ [do not deem it material to 
‘deseribe the clock movements, otherwise than to 
7 specify it under the ceneral name of clock movement ~ 
(Ree.; p. 492, fol. 782 and 783). But if “ movements ” 
in the claim refers to the two movements shown in the 
Little draw ing, the term Is merely descriptive, not CS8E/t- 
ial. For the purpose and object of the combination of 
the claim, it is sufficient if it is a single time movement. 
It is clear that infringement would not be avoided sim- 
ply by removing one of the time movements in_ the 
Little lock ; the mechanism being constructed to run 
with one, and two being used merely as matter of pre- 
caution. 

Mr. Renwick testifies upon this poit as follows : 

‘A single time movement is Just as capable of moving 
‘ the two adjustable devices for the said purposes as 
“two are, and the operation of the adjustible devices 


‘ofthe dogging mechanism and of the bolt-work for 


° 
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the purpose of dogging and releasing the bolt-work at 


° 
a 


predetermined times is precisely the same, whether 
~" §£WO time movements or a single ohne be employed. 

Hence, mn mn \ opinion, ‘a single time movement is an 
‘ equivalent for the two time movements mentioned in 
“ the seventh claim, when used in combination with the 
‘other devices referred to in that claim, and the use of 
‘this single time movement in the defendants’ lock does 
‘not prevent it from embodying in, substance the com- 


° 
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bination of the said seventh claim.” 


(Ree. p. spa). } 


This view was upheld by Judge Lowe uy (Ree. p. 626). 
2. The form of the adjustible devices in Little’s are 
two dises ; in the appellant's two fingers. The fingers are 
substantially nothing more than dises with a large por- 
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tion of their surface cut away. Pins, fingers, cams and 
dises were well known substitutes and equivalents for 
each other as revolving adjustible tripping or lifting 
devices at the date of Little’s invention. 

(Ree. pp. 36, 37, and pp. 252, 253.) 


4. The difference chiefly imsisted upon by the appel- 
lant is one partly arising from the use of fingers instead 
of dises just noticed. In the Little mechanism the de- 
pression ¢ and f/ formed in the double discs supports 
one arm of the intermediate lever when it has dropped 
into the unlocking position, and the rest of the periph- 
ery of the cam ¢ and gy supports it after it has been 
moved into the locking position ; and the intermediate 
lever in turn supports the dog when it is in the unlock- 
ing position and also lifts it into the locking position 
and there supports it also. 

This difference, however, is one of form and not of 
sabstance. It is a mere incident of the Little dise 
merely the particular way in which the dise moves the 
if 


tinvers or other equivalents are substituted for the 


intermeciate lever so that it shall control the log ; 
dises, this merely formal part of their function may be 
dispensed with, as is done in the defendants’ mechan- 
ism, the essential function of automatically moving 
the lever so that it shall control the dog and maintain 
it in its locked position or release it at the required 
time, being preserved. 

In the defendants’ mechanism, when the dog has 
fallen into the unlocking position, itis not raised into 
the locking position by the intermediate lever, but a 
projection from the bolt-work lifts the dog up into the 
locking position and holds it there after the lever is 
withdrawn, so that the motion of throwing the bolt- 
works forward into their sockets moves the dog up into 
the position where the lever can obstruct, and allows it 
to rest in that position, though without obstructive force, 
after it has been released by,the lever, and so that it 
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falls simultaneously with the withdrawal of the bolts 


and by the mere act of withdrawing it. In other words, 
the dog is connected with the bolt-work so that when 
the bolt-works are shot they lift it into the locking 
position, and when they are retracted they let it fall 
into the unlocking position, but this does not affect im 
any manner either the locking or the unlocking, because 
until the dog is held so that it cannot move out of the 
locking position by the intermediate lever the bolt 


works are not locked, and until the intermediate lever ' 
moves out of the way and releases the dog the bolt- 

works are not unlocked. As this intermediate lever Is | 
controlled by the adjustable devices moved by the 
clock-work the locking and the unlocking is effected, 

therefore, just as itis in the Little mechanism and by | 
substantially the same combination of devices. 

This particular difference between the two strnctures 
is Immaterial because the essential funetion which the | 
lever has to perform in the Little combination is to 
obstruct and release the dog, in order that thereby the 
dog may obstruct or release the bolt-works, that is, may | 
lock and unlock the whole mechanism at any hours : 
which may be desired. It is this obstructing and 
releasing which is the essential part of the duty the | 
intermediate lever bas to perform, and not the support- 
Ing of the dog. So long as the lever stands under the 
dog so that the latter cannot move out of the locking 
position, it is absolutely immaterial whether its weigat bt 
rests pon the lever or not. 

Mr. Renwick, considering this difference, testifies as 
follows : 

‘“ When making the foregoing statements I took 

> 


“into consideration the fact that in the lock repre- 
‘sented in the drawing of the said Little reissue the 
‘ piveted dog is not only secured in the dogging posi- 
“tion at the predetermined time for dogging by the 


ta 
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operation of the time mechanism or time movement 


* 
. 


and the appropriate adjustable device, but is 
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“also raised to that position by the action of the 
“time mechanism or movement ; whereas, in the de- 
“fendant’s lock, although the former operation 
‘is effected by the operation of the time mechanism 
“and the appropriate adjustable device, the second 
‘ operation or raising of the pivoted dog is done by 
‘ the operator by means of'a connection between the 
“ said dog and the multiple bolt-work, the connection 
“to which I refer being the hooked end of the bar B 
“and a spur of the pivoted dog C on which the said 
‘ hooked end operates. I do not, however, consider 


~~ 


this difference material, when speaking in _ reference 
“to the combination of the first and seventh claims, 


hecause there is nothing in the language of the said 
‘reissue, as I understand the same, which restricts the 
‘combinations of the first and seventh claims to the 
‘ positive movement of the dog by the time movement ; 
‘and, further, because a similar connection might be 


° 
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applied to the mechanism represented in the draw- 
‘ings of the Little reissue, so that the movement of 
‘the multiple bolt-work would raise the dog V_ with- 
‘out any change in either the time mechanism, the 


° 


‘adjustable devices, the dogging mechanism, or the 
multiple bolt-work, other than the addition of the 


. 
is 


: connecting devices to enable the dog to be raised by 
the movement of the bolt work of the door. Henee, 


. 
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‘the said connection in the defendant's lock is in the 
* nature of an addition to what IS described and repre- 
“ sented in the said Little reissue, and being in the 


“ nature of an addition, it does not change the fact 


° 
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that defendant's lock embodies in substance the com- 
m5 bination of the first and Seve nth claims of said re- 


issue. 


Ree., pp. 35, 36. 


The same witness in confirmation and illustration of 
the point that the fingers are the equivalent for the 
Little dises, refers in his testimony in rebuttal, to in- 
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stances where before the Little invention, dises and 
cams, or cam arms like the fingers were both. used as 


means of accomplishing the same result. 


This testimony is as follows : 
a (). Keferrme to the mode in which the time 


‘mechanism in the Little patent operates through the 


intermediate devices in dogging and undogging the 
bolt-work, and the mode in which the same operation 


is performed in the defendant's lock, certain points 


* of difference in which have already been noted by 


you in your first examination, and have been com- 


‘mented upon by Mr. Dodge, the defendant's expert, 


please state whether or not im any of the previous 


‘ patents referred to by Mr. Dodge, you find any in- 
‘stances of both the mode of operation in the Little 


lock and in the defendant’s loek in respect to any of 


‘those ciifferences: if so. please point out the in- 


stances you find ; please first limit vour answer in re- 
spect to the movements of the dog. 


“A. In the form of lock represented in the drawings 


‘of the Little patent, the dog is held im its dogging 


position against the tendeney of gravitation to move 


‘it out of that position by the bearing surface of a cam 
‘or concentric portion of «a dise moved by the time 
‘mechanism, and operating through the intervention of 
‘an intermediate lever. A similer mode of operation to 


this is fonnd in the lock described in the Holbrook «& 
Fish Patent No. 17,150; in which case two pivoted 


pieces cntled ‘sides of the clasp H ' operating is 


‘dogs to prevent the backward movement of the lock 
‘bolt, are held in position against the tendeney of a 
‘spring to move them out of that position by the con- 
‘ centric bearing surface of a cise called the release 
‘wheel D, operating through the intervention of an 
‘intermediate lever E, called the trip lever. When 


this disc turns to such a position that the release 
lever EK is permitted to move by the pressure of the 
spring operating upon the bolt and upon the pivoted 
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piece or dog, the lever moves under the pressure, the 
dog moves out of its position under the pressure of 
the spring, and the bolt-work is released. 

“ In the defendant’s lock the dog is held in its raised 
position, so that it cannot drop when the effort is 


made to open the bolt-work by the action of the in- 


‘termediate lever operating as a catch; and it is so 


held against the gravitating force of the weight of the 
dog, which, when the effort is made to open the bolt- 
work, tends to drop by reason of its weight. When the 
clock work has reached the predetermined time 
for releasing the dog, the intermediate lever, 
operating as a catch, is disengaged from the 


‘dog, thus permitting it to drop by reason 
‘of its weight, and to release the parts upon 


which it operates.. A similar mode of operation 1s 


‘found in the lock mechanism described in the Bass 


patent, No. 8,608, in which chase the device hi operat- 


‘ing as a dog for the bolt ¢, is held in its position so 


, that its butt cannot drop when the ettort Is made to 


‘open the bolt-work by the operation of the catch m, 


© 


‘ weight of the dog 


‘and is so held against the gravitating force of the 


re 


which tends to crop at its butt 


? 


‘and rise at its point to release the bolt. When the 


‘clock-work has reached the predetermined time for 


‘ releasing, the device / 7 operating as a dog, the catch 


‘mw 18 released from the dog, thus permitting it to drop 
‘ by reason of its weight, and to release the part upon 


‘ which it operates. 


° 


“2 Q. Please state whether among the same patents 


‘ you find any instances of the use of cams like the 


‘cam arms forming part of the adjustable devices: in 
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‘clock-work and constituting adjustable devices for 


‘the defendant's lock. as well as cams like the cam 


dises forming part of the adjustable devices in the 
Little lock. 

“A. Ido. Thus in the patent to Taylor, No. 61,961, 
[ tind an instance of adjustable arms operated by 


&* 
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. 


- 
- 


ob 


effecting certain operations at times predetermined 


“by the operator. Those adjustable arms are similar 


in their mode of operation to those connected with 
the clockwork of defendant’s lock. 

‘* In the Herzberg patent No. 125,679, I find an in- 
stance of two adjustable devices connected together so 


- 


" AS FO constitute it species of compound Cian and oper- 


‘ated by clock-work for the purpose of effecting certain 


‘ operations at times predetermined by the operator. 


i The sialic two ncljustable dlevices SO connected together 


" GCOrre spond with those deseribed and represented in 
. the form of mechanism represented in) the drawings 
‘of the little reissue. The work accomplished in the 
‘case of the Herzberg mechanism is the opening and 
‘closing of a gas cock. An instance of the use of 
* tTWo adjustable pins operating in a manher analogous 
‘to the points of the two adjustable arms of the de- 
‘ fendant’s lock for the PUP pose of opening and closing 
‘a vas-cock and carried by clock mechanism is repre- 
‘sented in fi of Respondent's Exhibit ‘ laminating 
‘“ Clock No. 


[t is apparent from the foregoing testimony, that the 
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mode of controlling the dow through the lever adopted 
in the defendant’s stricture was a known substitute and 
equivalent for the mode described in the patent.. The 
‘dog ” of the defendant's lock cannot “ dog” or pre- 
vent the motion of the bolt works and hold the latter 
in their locked position, except by the interposition ot 


the le ver. The stucl or pore jection Ol the “dog * under 


anil awway from which the lever moves, 1s placed there 
for the very purpose of enabling the lever to obstruct or 
release its movements. 

But for the lever it would neither obstruct or re- 
lease the motion of the bolt works, and merely receive 
from them a totally idle oscillation. By preserving the 
essential function of the lever, and transferring to the 
bolt work an unessential function, merely incidental to 
the particular form of the mechanism shown in the pat- 
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ent, the defendants have made one of thosé changes 
which are characteristic of an infringement which 
evades the form, but seizes upon and retains the sub- 
stance and principle of another's invention. 

4. ‘Fhe adjustable fingers in the defendant’s lock do 
not both strike the arm of the intermediate lever. One 
strikes the lever, the other strikes a latch which holds 
the lever, and by tripping the latch releases the lever. 
In Little the shoulders of the dise or cam, which form 
the adjustable devices, both come in contact with one 
arm of the lever, and so cause the lever to move. But 
these two varieties of construction were known substi- 
tutes and equivalents for each other for the purposes of 
the combination of the claims in controversy at the 
date of Little’s patent. The shoulders of the com- 
pound disc in Little and the ends of the adjustable 
fingers in the defendant's lock, both perform the same 
function, tuat of moving the lever into one position and 
then releasing it, so as to let it move into another by 
vravity or its equivalent a spring, and both perform that 
function 1D substantially the same way. Whether in 
order to do this they strike the shoulder of the lever 
directly or an intermediate releasing. latch 4s not mate- 
rial. 

See upon this point Judge SHIPMAN 'S opinion. 

19 Blateh., 154. 


5: The defendants also claim that because their lock 
has a peculiar attachment of its own, running from the 
time mechanism down to a kind of annex to the Ccom- 
bination lock below, which attachment is intended to 
enable a connection to be made with the lever and the 
™ dog” to be released, in case the clock work runs 
down or is otherwise accidentally stopped before the 
unlocking hour has arrived, and because it has several 
éther peculiarities of mechanism, all giving it, as is al- 
leged, certain advantages of its own, it does not in- 


fringe. 


os 


The answer to this is that all the features referred to 
are immaterial to the question of infringement because 
they are mere additions to the mechanical combination 
which is the subject of controversy. They do not alter 
that combination in any respect. If the defendants’ 
lock contains fiat the inquiry stops there. It is un- 
hecessary to consider what nlditional features or COl- 
trivances, whether improvements or not, which may 
have been added to the entire structure. 

(, ‘There ire SOL other differences of detail between 
the defendants and the Little lock, such as the fact 
that the adjustable fingers do not continuously revolve 


but are stopped by the act of unlocking, which is a 
mere incident of the difference detween a complete Cain 
and one partly cut away to form fingers, which has 
been already discussed, and also the fact incidental to 
the same difference that the joints of the fingers have a 
little wider range of adjustability than the shoulders of 
the Cualu, which do not require extended discussion. If 
the difference from which these incidents arise is merely 
owing to a substitution of equivalents as has attempted 
to be shown in the former part of this argument, the 
incidents themselves do not affect the question of in- 
frinvement. 

As to these and certain other differences see Mr. 
Renwick'’s testimony. 


Ree., pp. ot to 40. 


It is respectfully submitted that none of defenses j 
alleged by the appellants have been proved, and that 
the decree of the Cireuit Court was correct and should 


be athrmed. 


kpMUND WETMORE, 
GEORGE 'T. CuRTIs. 
Respondents’ Counsel. 
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JAMES, H. McKENNEY, 


SUPREME COURT OF THE UNITED STATES. 


® 


Ex parte, 
JACOB BAIZ, 


Petitioner. 


PETITION FOR WRIT OF PROHIBITION OR WRIT 
OF MANDAMUS, AND MOTION THEREFOR. 


JOSEPH H. CHOATE and 
MICHAEL H. CARDOZO, 
Of Counsel for Petitioner. 


PRESS OF CLARENCE S. NATHAN, 202 FULTON 8T., Ni ¥. 


IN THE 


Supreme Court of the United States. 


hia parte, 


JACOB BaAIZz. 


Petitioner. 


The above named petitioner, Jacob Baiz, moves 
the Honorable, the Judges of the Supreme Court of 
the United States, for a rule on the Honorable Addi- 
son Brown, District Judge of the United States for 
the Southern District of New York, to show cause 
why a writ of prohibition should not issue restrain- 
ing him from proceeding further in the action now 
pending at issue and undetermined, in said District 
Court of the United States for the Southern District 
of New York, wherein one John Henry Hollander 
is plaintiff and the petitioner, Jacob Baiz, sued the 
Consul-General of Guatemala at the City of New 
York, is defendant; or why a writ of mandmus 
should not issue commanding the said,the Honorable 
Addison Brown, Districts Judge as aforesaid, to 
forthwith make and enter an order setting aside the 
service of the summons and all subsequent proceed- 


Ings In said action and dismissing the same upon the 
ground that the said District Court of the United 
States for the Southern District of New York has 
no jurisdiction of said action and had no jurisdiction 
over said defendant at the time of the commence 
ment thereof, because, at the time of the com 
mencement of said action, and at the time of the 
doing of the alleged wrongful acts set forth ‘in the 
complaint of the said plaintiff, the petitioner was 
the acting minister or chargé Watfaires of the Re 
publics of Guatemala,Salvador and Honduras in the 
United States, and that under the constitution and 
laws of the United States, the said) District Court 
had notat the time of the commencement of said 
action and never since has had, and has not now, 
jurisdiction over said defendant; and because the 
said Addison Brown, District Judge as aforesaid, has 
assumed jurisdiction of said action and has refused 
to set aside the service of said summons and the “ 
roceedings In said action against the petitioner, and 
the right of the petitioner to a dismissal of said ac 
tion does not depend upon the discretion of the said 
District Court, but is fixed and regulated by the 
constitution and laws of the United States, and 
there is no other legal remedy for the petitioner in 
the premises, and for such other and further relief 
in the premises as mav be just. 


Washington, March 3d, 180, 
Joseru H. CHOATE, 
of Counsel, 


MicHAkEL H. Carpozo, 


of Counsel. : 


es 


To the Judges of the Supreme Court of the United 
States : 


The petition of Jacob Baiz respectfully shows : 


|. That heretofore and on or about the first day of 
July, ISS8%, an action was commenced against him 
and is now pending, at issue and undetermined, in 
the District Court of the United States for the South- 
ern District of New York, by one John Henry Hol- 
lander, to recover the sum of fifty thousand ($50,000) 
dollars as damages for the alleged publication by 
vour petitioner of an alleged libel upon said Hol- 
lander. 


». That hereto annexed and marked *‘* Schedule 
A” isa copy, duly certified by the clerk of the said 
District Court, of all the papers filed in said cause 
on the motion made on behalf of your petitioner to 
dismiss the same and hereinafter referred to, and of 
the opinion of said Court delivered upon the denial 
of said motion, so certified by said clerk on the 
twenty-eighth day of February, 1890, to which your 
petitioner begs leave to refer and hereby makes the 
same a part of this, his petition. 


$. That the publication of said libel consists in 
your petitioner having, as it is alleged, sent a copy 
of a public decree made by the Republic of Guate- 
mala under its constitution and laws, to the Asso- 
ciated Press of the Citv of New York. 


That in or about the month of May, Is89, your 
petitioner received from the Republic of Guatemala 
a duly authenticated copy of a decree in the English 


Ne ee ne meiiieliien 


language, dated at the National Palace in Guate- 
mala, May 14th, 1889, with instructions from said 
government to publish the same in the newspapers 
of the United States, and which said decree had pre- 
viously been published in the official gazette or news- 
paper published in said Republic of Guatemala, and 
pursuant to such instructions and not otherwise, 
which were sent to your petitioner from said Repub- 
lic both by letter and by cable, your petitioner did on 
or about the nineteenth day of June, 1889, send said 
decree to the managers of the Associated Press in 


the City of New York, saying that it was possible. 


that they would find the decree of sufficient interest 
to publish : and that a true COpPy of said decree as 
sent to your petitioner is annexed to an aftidavit 
made by your petitioner in said action in said District 
Court, verified by him on the seventeenth day of 
January, 1800, and marked ** Exhibit A.” 


4. That your petitioner is now and ever since 
the month of July, I8s7, has been the Consul- 
General of the Republic of Gautemala at the City of 
New York, and during the entire year 185%, your 
petitioner was likewise the Consul-General of the 
Republic of Honduras, but at no time during said 
year was he the Consul-General of the Republic of 
Salvador. 


+. That prior to the 16th day of January, 1889, 
one Senor Don Francisco Lainfiesta was the Envoy 
Extraordinary and Minister Plenipotentiary of the 
Republics of Guatemala, Salvador and Honduras, to 
the United States, and on or about that day he de- 
parted from the United States upon a temporary 
leave of absence duly granted to him, and prior to 
his departure from said United States he addressed 
and sent to Honorable Thomas F. Bayard, the 
then Secretary of State of the United States, 
a letter dated at Washington, D. C., January 16th, 
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1889, a true copy of which is annexed to said affi- 
davit made by your petitioner in said cause on 
January 17th, 1890, and marked ‘* Exhibit B,” and 
a correct translation thereof is annexed to said 
affidavit and marked ** Exhibit F.” 


6. That on the 25th day of January, 1890, your 
petitioner received from the Department of Sate at 
Washington, D. C., a letter dated January 24, 1889, 
the original of which is now in your petitioner's 
possession, and a true copy of which is annexed to 
said affidavit made by your petitioner in said action 
on January 17, 1890, and marked ** Exhibit C.” 


7. That on or about the 7th day of March, 1889, 
your petitioner received from the Hon. James G. 
Blaine, a letter dated at Washington, D. C., March 
6, 188%, informing him that the President had by 
and with the advice and consent of the Senate, ap- 
pointed him to be Secretary of State, and a true 
copy of which is annexed to said affidavit made by 
your petitioner in said action on January 17, 1890, 
and marked ** Exhibit D.” And your petitioner is in- 
formed by the officers of the State Department at 
Washington, D. C., and knows of his own knowl- 
edge, and alleges the fact to be that notice of the 
appointment of the Secretary of State of the United 
States is never sent to those acting as Consuls of 
foreign governments, but only to those who are 
ministers or diplomatic representatives, or who are 
acting in such capacities. 


8. That under date of April Ist, 1889, the present 
Secretary of State, Honorable James G. Blaine, 
sent to your petitioner a communication addressed 
to him as ‘* In.charge of the business of the lega- 
‘tions of Guatemala, Salvador and Honduras,” in- 
forming him of the recall of Mr. Henry C. Hall as 
Envoy Extraordinary and Minister Plenipotentiary 
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of the United States to the Republics of Guatemala, 
Salvador and Honduras, and of the appointment by 
and with the advice and consent of the Senate of 
Mr. Lansing B. Mizner, of California, to succeed 
Mr. Hall, the original of which is now in your peti- 
tioner’s possession, and a true copy of which is 
annexed to said affidavit made by your petitioner 
in said action on January 17th, 1890, and marked 
‘Exhibit FE.” 


9. That in the Official Circular issued by the 
Department of State, ‘‘corrected to June 15th, 
ISS9, concerning the foreign legations in the United 
States under the heads of Guatemala, Salvador and 
Honduras,” there is mention of the absence of Mr. 
Lainfiesta and a note reading ‘Jacob Baiz, Consul- 
General, in charge of the business of legation, New 
York,” and that one of said official circulars is now 
in the possession of your petitioner, ready to be 
produced whenever required. 


10. ‘That said Francisco Lainfiesta never returned 
to the United States as the Minister from said Re- 
publics of Guatemala, Salvador and Honduras, and 
on or about the 10th day of July, 18s, one Dr. Fer- 
nando Cruz arrived in this country and was _ pre- 
sented to the Secretary of State and President as 
the Envoy Extraordinary and Minister Plenipoten 
tiary of the said Republic of Guatemala to the 
United States, and your petitioner alleges the fact 
to be that from on or about the said 16th day of 
January, [Ss?, the time when said Lainfiesta de- 
parted from the United States upon the temporary 
leave of absence theretofore granted to him; down 


to on or about said loth day of July, Isso, your 


petitioner became and was the acting Minister and 
sole representative of said Republic in the United 
States, during the absence of the said Envoy Ex- 
traordinary and Minister Plenipotentiary, and exclu- 
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sively in charge of the diplomatic affairs of said 
Republic in the United States, and your petitioner 
was so recognized and treated by the government 
of the United States. 


11. That under date of January 1lith, 1890, the 
said Fernando Cruz sent a communication to the 
State Department at Washington, D. C., of which 
duly certified copies in English and Spanish are in 
the possession of your petitioner, and copies thereof 
are annexed to an affidavit verified by Michael H. 
Cardozo in said action on January 2Ist, 1890, the 
acting Secretary of State replied to said Fernando 
Cruz, and a certified copy of such reply is now in 
the possession of your petitioner, and a copy thereof 
is annexed to said aftidavit made by said Michael H. 
Cardozo in said action on January 25th, 1890, and 
marked ** Exhibit C.” 


lv. That the answer of your petitioner to the com- 
plaint in said action in the District Court of the 
United States for the Southern District of New 
York, contains as a first defense and as a plea to the 
jurisdiction of the Court, a statement in substance 
of the facts hereinbefore alleged,’and a claim by 
your petitioner that he was the acting Minister and 
sole representative of the said Republic of Guate- 
mala in the place and during the absence of the said 
Francisco Lainfiesta, and was exclusively in charge 
of the diplomatic affairs of the said Republic in the 
United States, and that by reason of these facts your 
petitioner claims that said District Court has no 
jurisdiction of said action, and that if any juris- 
diction for the alleged wrongful act stated in the 
complaint, in fact exists in any Court, it is vested 
solely in the Supreme Court of the United States 
pursuant to the provisions of the Constitution and 
Statutes of the United States, in such case made 
and provided, as by reference to said answer, a copy 


whereof is contained in said Schedule A., will more 
fully and at large appear. 


13. That on or about the 2ist day of January, 
1890, a motion was duly made and argued before the 
Honorable Addison Brown, the Judge of said 
District Court, in said action, for an order setting 
aside the service of the summons and all subsequent 
proceedings in said action, and dismissing the same 
upon the ground that said Court had no jurisdiction 
of said action, and had no jurisdiction over the 
defendant at the time of the commencement there- 
of ; upon the said affidavit of your petitioner, veri- 
fied January 17th, 1890, a further affidavit of 
Michael H. Cardozo, verified January 25th, 1890, 
and two affidavits of Robert D. Benedict, verified 
respectively January 20th, and January 30th, 1890, 
and upon the pleadings and proceedings in this 
action, as by reference to the notice of motion and 
said affidavits contained in said Schedule A., will 
more fully and at large appear, and said Court, by 
Honorable Addison Brown, the Judge thereof, held 
and decided that it had jurisdiction and refused to 
make an order setting aside the service of the said 
summons and all subsequent proceedings in said 
action and dismissing the same, and that a copy of 
the order denying said motion, entered on the 17th 
day of February, 1890, together with a copy of the 
opinion of the Honorable Addison Brown, is con- 
tained in said Schedule A. 


That your petitioner is advised by counsel and 
alleges the fact to be that said District Court has no 
jurisdiction of this action and had no jurisdiction 
over your petitioner at the time of the commence- 
ment thereof ; and that if any court has jurisdiction 
of said action, and that if any jurisdiction for said 
alleged wrongful act stated in the complaint exists 
in any court, it is vested solely in the Supreme Court 
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of the United States, pursuant to the provisions of 
the constitution and the statutes of the United States 
in such case made and provided. 


That said District Court will, as your petitioner is 
informed and believes, unless restrained in the 
premises, proceed with the trial of said action, 
greatly to the injury of your petitioner and contrary 
to the constitution and the statutes of the United 
States aforesaid. 


Wherefore, your petitioner prays that this Honor- 
able Court will issue a writ of prohibition restrain- 
ing the said, the Hon. Addison Brown, District 
Judge as aforesaid, from proceeding further in the 
said action now pending against your petitioner, or 
that this Honorable Court will issue a writ of mand- 
amus commanding the said the Hon. Addison 
Brown, District Judge as aforesaid, to forthwith 
make and enter an order setting aside the service of 
the summons and all subsequent proceedings in 
said action and dismissing the same, or grant to your 
petitioner such other or further relief as to the Court 
may seem just. 


And your petitioner will ever pray, ete. 
Dated. New York, March Ist, 1890. 


JACOB Batz, 


Petitioner. 


JOSEPH H. CHOATE, 
MIcHAEL H. CARDOZO, 


of Counsel. 


Ss 


STATE OF NEW YORK, ee 
SOUTHERN District OF NEW YORK, \ °*" 


JACOB Baiz, being duly sworn, says, that he is 
the petitioner in the foregoing petition named; that 
he has read the said petition and knows the contents 
thereof, and that the same is true of his own 
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knowledge. 
Sworn to before me. this } 
Ist day of Mareh, Is90. 4 
JACOB Batz. j 
EpGArR J. NATHAN, ) 
: 
Notary Public, : 
— by 
[SEAL. | : Bs te ae i 
Schedule A. h 
‘z 
UNITED STATES OF AMERICA, a 4 
SOUTHERN District oF NEW York. \ °°" “) ; 
I, Samuel H. Lyman, Clerk of the District Court 5 
of the United States of America, for the Southern 
District of New York, do hereby certify that the i 


writings annexed to this certificate have been com- 
pared by me with the originals on file and remaining 
of record in my office ; that they are correct tran- 
scripts therefrom and of the whole of the said ori- { 
ginals. : 

In testimouy whereof I have caused the seal of the 
said Court to be hereunto aftixed at the City of New 
York, in the Southern District of New York, this } 


28th day of February, in the vear of our Lord one 


thousand eight hundred and ninety, and of the inde- 
pendence of the United States, the one hundreth 4. 
and fourteenth. t 
SAMUEL H. LYMAN, . 
[ SEAL, | Clerk. 
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UNITED STATES DISTRICT COURT. 


SOUTHERN DISTRICT OF NEW YORK. 


JOHN H. HOLLANDER 
i's. 


JACOB BaIZ, 
Consul-General of Guatemala at the 
City of New York. 


Sik :—Please issue process out of the United States 
District Court for the Southern District of New 
York in the above entitled suit for libel. Damages 
claimed, $50,000.00, Dated New York, June 29th, 
ISSY. 

Yours, &c., 
R. D. BENEDICT, 
Piff’s Atty., 
68 Wall St., N. Y. 


To Sam. H. Lyman, Eso.. 
Q 
Clerk, dc. 


Endorsed. 3-310. United States District Court, 
Southern District N. Y. John Henry Hollander vs. 
Jacob Baiz, Consul-General, &c.—Precipe.—Filed 
June 29th, 1889. 


UNITED STATES DISTRICT COURT, 


FOR THE SOUTHERN District OF NEW YORK. 


JOHN HOLLANDER, 
vs. 
JACOB BalIz. 


Cousul-General of Guatemala at the , 
City of New York. 


ea a cn _ _ _ _ nN 


To the above named defendant : 


You are hereby summoned to answer the com- 
plaint in this action, and to serve a copy of your 
answer on the Plaintiff's Attorney within twenty 
days after the service of this summons, exclusive of 
the day of service ; and in case of your failure to 
appear, or answer, judgment will be taken against 
you by default for the relief demanded in the com- 
plaint. 


WitNEss, the Honorable Addison Brown, Judge 
of the District Court of the United States, for the 
Southern District of New York, atthe City of New 
York, this 29th day of June, in the year one 
thousand eight hundred and eighty nine. 

(Seal. ) SAMUEL H. LYMAN, 

Clerk. 
R. D. BENEDICT, 
Plaintiff's Attorney. 
Office pnd Post Office Address, 68 Wall Street, 
| New York City. 


Endorsed, United States District Court, Southern 
District of New York. John Henry Hollander, us. 


11 


Jacob Baiz, Consul General-General of Gautemala 
at the City of New York. Summons. R. D. Bene- 
dict, 68 Wall Street, New York City, Plaintiff’s 
Attorney. To the defendant above named: Take 
notice that upon default judgment will be taken 


for the sum of Dollars, in money, with 
interest from the day of 188 , besides 
costs. 


To THE HONORABLE ADDISON Brown, Judge of the 
District Court of the United States for the 
Southern District of New York: 


JOHN Henry HOLLANDER, 
vs. / 


JACOB BAIZ, 


Consul-General of Guatemala at -—" 
City of New York. 


The above-named plaintiff complains of the de- 
fendant as follows : 


First. He alleges that he is a citizen of the 
United States and was born in New York, and that 
the defendant is and at the times hereinafter men- 
tioned was Consul-General in New York City of 
the Government of Guatemala. 


Second. He alleges that on or about the 19th 
day of June, 1889, the defendant wrongfully and 
with malice and with intent to injure this plaintiff 
sent to the Associated Press a certain false and 
libellous statement concerning this plaintiff and 
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requested and instructed the said Associated Press 
to publish the same. 


That the Associated Press is an organization of 
newspapers and of publishers of newspapers for the 
purpose of furnishing matter for publication in 
newspapers in different parts of the United States, 
as was well known to the defendant, and that in 
consequence of such request and direction of the de- 
fendant such false and libellous statement was by 
the Associated Press furnished to many newspa- 
pers throughout the United States and published 
by them in whole or in part. 


Third. And the plaintiff alleges that said state. 
ment so furnished and instructed to be published 
by the defendant contained the allegation that this 
plaintiff had delivered at the American Con- 
sulate in the City of Guatemala, in the State 
of Guatemala, a document purporting to be signed 
by one Manuel Antonio Herrera, and that the 
signature thereto was not the signature of said 
Herrera but was counterfeited, and that said **docu- 
ment with the counterfeited signature was by said 
Hollander (meaning this plaintiff) delivered at the 
American Consulate in order to produce an effect 
upon the State Department at Washington,” and 
contained also the allegation that thereafter ‘*Hol- 
lander (meaning this plaintiff) convinced of the 
gravity of his offense recanted his calumnious as- 
sertions,” and that hereby it was intended to be 
charged and was charged that this plaintiff had 
either himself committed a forgery, or participated 
in the commission of a forgery, and had delivered 
at the said Consulate a document which this plain- 
tiff had either forged or procured to be forged or 
knew to be forged. 


And this plaintiff alleges that by the law of Guate- 
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mala the forging of such a document or of the sig- 
nature thereto, or the participating in or procuring 
thereof, or the delivery of such a forged document 
as true, isan offense punishable on conviction by 
imprisonment or fine, or both. 


And this plaintiff alleges that such statements 
were each of them false and caluminous inasmuch 
as he had never delivered at the American Consul- 
ate in Guatemala any document which, or the signa- 
ture to which was a counterfeit, or which this 
plaintiff knew or had reason to know or believe was 
a counterfeit. 


Fourth. And this plaintiff further alleges that the 
said statement so furnished and requested to be 
published by the defendant as above stated con- 
tained the further statement that the said Holland 
er (meaning the plaintiff) had affirmed that ** an ex- 
cess in the issuing of said bonds had been fraudu- 
lently perpetrated to the value of 880,000 of which 
20,000 had been received by Mr. Hall,” and also the 
statement that the purpose of the plaintiff ‘in de- 
positing at the same Consular Office his sworn 
aftidavit in regard to the part which he pretended 
Minister Hall had taken in the supposed fraud ” 
was In order to produce an effect upon the State 
Department at Washington, and also the further 
statement that this plaintiff thereafter ** retracted 
his calumnious assertions ~ wherein and whereby it 
was intended to be charged and was charged that 
this plaintiff had committed perjury in swearing to 
said affidavit, which by the laws of Guatemala is an 
offense punishable by fine or imprisonment. 


And this plaintiff avers that such statements were 
false and caluninious Inasmuch as the affidavit sworn 
to by him and referred to in the statements above 
referred to was 1n all respects true. 
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Fifth. And this plaintiff further alleges that it 
was further alleged in said statement that said Hol- 
lander (meaning this plaintiff) ‘* has been imprisoned 
for outrages expressed through the medium of the 
press,” meaning thereby that this plaintiff had been 
found guilty of criminal offense committed by him 
through the medium of the public press and sen- 
tenced to the punishment of imprisonment therefor. 


Whereas, the plaintiff alleges that said statement 
was wholly false, and that this plaintiff had never 
been Lmprisoned or sentenced or prosecuted crimi- 
nally for any offense committed by him through the 
medium of the public press. 


Siath. And this plaintiff further alleges that it 
was also set forth in said statement that the said 
Hollander, (meaning the plaintiff), convinced of 
the gravity of his offense retracted his calumnious 
assertions, (meaning thereby that this plaintiff had 
comunitted some grave offense against the criminal 
law of Guatemala, and had been guilty of the crime 
of calumny, which is by the law of Guatemala pun- 
ishable by fine and imprisonment. 


And plaintiff alleges that said statements were, 
and each of them was false and calumnious inas- 
much as this plaintif€é had not committed any offense 
whatever against the laws of Guatemala. 


Seventh. And the plaintiff further alleges that in 
said statement it was also alleged that ‘* the General 
President regarding the continuance of said Hollan- 
der (meaning the plaintiff) as contrary to public 
order, to the decorum of the Government and to the 
consideration due to the United States of America, 
resolves to expel him from the territory of the Re- 
public as a pernicious foreigner,” whereby it was in- 
tended to charge and was charged that this plaintiff 
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was a bad citizen, and aman whose presence in the 
country of Guatemala was contrary to public order 
and to the decorum of the Government, and that he 
was a man who was unfriendly to the Government 
of the United States, of which he was acitizen, and 
was rightly described by the epithet ‘ pernicious 
foreigner.” 


And the plaintiff alleges that each and every one 
of said allegations wasand is false, calumnious and 
malicious. 


Eighth. And the plaintiff alleges that by reason 
of the said false, calumnious and libellous statements 
so procured and instructed by the defendant to be 
published as aforesaid, he has been injured in his 
fair fame and reputation, which had been up to that 
time free from reproac, and has sustained damages, 
for which the said defendant is justly liable to him. 


And he claims that the said defendant is therefore 
liable to him for the sum of Fifty Thousand Dollars, 
for which sum he prays judgment together with the 
costs of this action. 


SOUTHERN DISTRICT OF NEW YORK, / s 

Ciry anp County or New York, |} >’ 

J. Henry Hollander being duly sworn, says that 
he is the plaintiff above named, and that the fore- 
going complaint is true of his own knowledge, 
except as to the matters therein stated to be alleged 
on information and belief and as to these matters 
he believes it to be true. 

(Signed. | J. H. HOLLANDER. 


Sworn to before hie this / 
20th day of June, 1SS0. 4 


(Seal. ) JOHN D. FOLEY, 
Notary Public, Kings County, 
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Certificate filed in N. Y. Co, 

Endorsed, 35-310. U.S. District Court. Southern 
District of N. Y. John Henry Hollander, vs. Jacob 
Baiz. Complaint. R. D. Benedict, Plaintiff's Attor- 
ney, 68'Wall Street, N. Y. Filed July 9, 1889. 


| hereby certify that on the 2d day of July, L8s9, 
at the City of New York, in my District, 1 person- 
ally served the within summons and complaint 
upon the within named Jacob Baiz, by exhibiting 
to him the within original and at the same time 
leaving with him a copy thereof. 


Dated July 2d, 1889. 


M. T. McMAHnon, 
Linited States Marshal. 


Southern District of New York. 


By 


GEORGE JEFFREYS. 


Deputy. 
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UNITED STATES DISTRICT COURT, 


SOUTHERN District oF NEW YorK. 


2 
& we a 
\ 
JoHN Henry HOLLANDER, 
ws. Notice of 
JACOB BAIZ. ' Appearance, 


(‘ousul-General of Guatemala. 


SIRS : ’ 

Please to take notice that the defendant hereby 
appears in this action, and that we are retained as 
attorneys for him therein, and demand that all 
papers in this action be served on us at our office, 


‘ > at 120 Broadway. 
Dated New York, July 16th, Iss. 
Yours, ete. 


BILLINGS & CARDOZO, 


| To Atlorneys for Defendant. 
RoBeERT D. BENEDICT, Esy., 
Plaintiff ae Atlorney. 
SAMUEL H. LyMay, Esg., 
(‘lerk. 
i Endorsed, 3-310. United States District Court. 
Southern District New York. John Henry Hol- 


lander ws. Jacob Baiz, Consul-General. Notice of 
Appearance of Defendant. Billings & Cardozo, 
Attorneys for Defendant. To Samuel H. Lyman, 
Clerk. Filed July 17th, 18s». 


is 
UNITED STATES DISTRICT COURT. 


SOUTHERN DISTRICT OF NEW YORK. 


JOHN HENRY HOLLANDER 
7S. 
JACOB BAIZ, — 


Cousul-General of Guatemala, at 
the City of New York. 


~ 


The defendant answers the complaint in the above 
entitled action, and by Billings & Cardozo, his attor- 
nevs, shows unto the Court as follows : 


or a first defence, and as a plea to the jurisdic- 
tion of this Court. 


Kirst. The defendant alleges that he is now, and 
ever since the month of July, 1887, has been the 
Consul-General of the Republic of Guatemala, at 
the City of New York, and that in or about the 
month of May, 1889, he received from the Republic 
of Guatemala a duly authenticated copy of a decree 
in the English language, dated at the National Pal- 
ace in Guatemala, May 14, i889, with instructions in 
writing from said Government to publish the same 
inthe newspapers of the United States, and which 
said decree had previously been published in the 
official gazette or newspaper published in said Re- 
public, and that) pursuant to such instructions, 
which were sent to him both by letter and by cable, 
and otherwise, he did, on or about the 9th day of 
June, [S89 send to the managers of the Associated 
Press, in the Citv of New York, said authenticated 
copy of said decree, stating that it was possible that 
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said managers would find it of sufficient interest to 
publish. That prior tothe 16th day of January, 
1889, one Sehlor Don Francisco Lainfiesta was En- 
voy Extraordinary and Minister Plenipotentiary of 
the Republic of Guatemala in the United States, and 
on or about that day he departed from the United 
States upon a temporary leave of absence, duly 
granted to him, and that from on or about that day, 
down to on or about the 10th day of July, 1889, this 
defendant became and was the acting Minister and 
sole representative of the said Republic of Guatema- 
lain the place and during the absence of the said 
Envoy Extraordinary and Minister Plenipotentiary, 
and was exclusively in charge of the diplomatic 
affairs of the said Républic in the United States. 


And by reason of the facts herein alleged, this de- 
fendant claims that this Court has no jurisdiction 
of this action, and that if any jurisdiction for said 
act in fact existsin any Court, it is vested solely in 
the Supreme Court of the United States pursuant to 
the provision of the Constitution and Statutes of the 
United States in such case made and provided. 


For a Second Defence. 


Second. The defendant denies that he has any 


knowledge or information sufficient to form a be- 
lief as to whether or not the plaintiff is a citizen of 
the United States. or was born in New York. 


Third. The defendant denies that on or about the 
9th day of June, as alleged in said complaint, he 


wrongfully and with malice, and with intent to 
injure the plaintiff, sent to the Associated Press cer- 
tain false and libellous +statements concerning the 
plaintiff, and requested and instructed the said As- 
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sociated Press to publish the same. And he denies 
any knowledge or information sufficient to form a 
belief as to whether any false or libellous statements 
were, by the said Associated Press, furnished to any 
newspapers in the United States, and published by 
them in whole or in part. 


Fourth. The defendant alleges that he is now and 
ever since the month of July, 1887, has been the 
Consul General of the Republic of Guatemala at the 
City of New York, and that in or about the month 
of May, Iss, he received from the Republic of Gua- 
teumala a duly authenticated copy of a decree in the 
English language, dated at the National Palace in 
Giuatemala, May 14th, Iss9, with instructions in 
writing from said Government to publish the same 
in the newspapers of the United States, and which 
said decree had previously been published in’ the 
Official Gazette or newspaper published in said Re- 
public, and pursuant to such instructions, which 
were sent to him both by letter and by cable, and 
not otherwise, he did, on or about the 19th day of 
June, Iss, send said decree to the managers of the 
Associated Press in the City of New York, saying to 
said managers that if was possible that they would 
find the decree of sufficient Interest to publish. 


hifth. That priorto the 16th day of January, Iss, 
one Senor Don Francisco Lainfiesta was the Envoy 
Extraordinary and Minister: Plenipotentiary of the 
Republic of Guatemala in the United States, and on 
or about that day he departed from the United States 
upon a temporary leave of absence, duly granted to 
him, and that from on or about said day down to on 
or about the 10th day of July, 1ss9, this defendant 
became and was the acting Minister and sole repre 
sentative of said Republic of Guatemala in the place, 
and during the absence of the said Envoy Extraor- 
dinary and Minister Plenipotentiary, and exclusively 


sa 
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in Charge of the diplomatic affairs of said Republic 
in the United States,and this defendant was so re- 
cognized and treated by the Government of the Uni- 
ted States, and this defendant alleges that it was 
only in consequence of his being so in charge of said 
affairs that said decree was sent to him with instruc- 
tions to have the same published, and that he caused 
the same to be so published cis aforesaid, solely in 
consequence of the directions and instructions re- 
ceived by him from the Republic of Guatemala 
aforesaid, which government he represented at that 
time as herein stated. 


Srrth. That, as defendant is informed and believes, 
said decree dated May 14th, 1889, was made pursu- 
ant to and in conformity with the laws of the Re- 
public of Guatemala, and was sent by him to said 
Managers of said Associated Press solely by reason 
of the instructions so received by him from said Re- 
public of Guatemala, as aforesaid. 


Seventh, The defendant denies that the plaintiff 
has been injured in his fair fame and reputation 
or that he has sustained any damage by teason of 
the publications complained of or that the defend- 
ant is in any way lable to him for damages, and he 
denies anv8knowledge or information sufficient to 
form a belief as to whether the fame and reputation 
of the plaintiff lip to the time of the publications 
alleged in the said.complaint, had been or was free 
from reproach and by reason of the facts herein 
alleged, the defendant claims that the plaintiff 
should not be allowed to maintain this action 
against him for the reason that he was acting solely 
in his official capacity as acting Minister of the said 
Republic of Guatemala, and because said decree was 
a public and legal act of said Republicof Guatemala 
made and issued pursuant to its laws concerning the 
plaintiff, and the said decree and the publication 


thereof through the act of the defendant were privi- 
leged. 


For a third defence, and as mitigating circum- 
stances, the defendant here repeats all of the matters 
contained in the second defence of this, his answer. 


Wherefore,the defendant demands judgment dis 
missing the complaint herein with costs. 


BILLINGS & CARDOZO, 
Attorneys for said Defendant, 


No. 120 Broadway, New York. 


SOUTHERN District NEW York, | 
Ciry AND Country OF NEw York. § —s 

Jacob Baiz, being duly sworn, says that he is the 
defendant in the above entitled action : that he has 
read the foregoing answer and knows the contents 
thereof, and that the same 1s true of his own 
knowledge, except as to the matters therein stated 
to be alleged upon information and belief, and as to 
those matters he believes it to be true. 

JACOB BAIZ. 
Sworn to before me this / 
25th day of Sept, ISso. 4 
EDGAR J. NATHAN, 
Notary Public, 

(Seal. ) my. 2. ee 


Endorsed. United States District Court, Southern 
District of New York. John Henry Hollander, ws. 
Jacob Baiz, Consul-General of Guatemala, at the 
City of New York. Copy. Answer. Billings & 
Cardozo, Attorneys for Defendant, Equitable 
Building, 130 Broadway, New York City. 
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UNITED STATES DISTRICT COURT. 


SOUTHERN District oF NEW YORK. 


JoHN Henry HOLLANDER, 


““See: 


Us, 


Jacop Batz. 


Take notice that upon the annexed affidavit of 
the defendant, Jacob Baiz, veretied herein on the 
ith day of January, 1890, and upon the pleadings 
and proceedings herein, we shall move this Court at 
a stated term thereof, to be held at the United States 
Court rooms, in the Citv of New York, on the 2Ist 
day of January, Ist, at the opening of the Court 
on that day for an order setting aside the service of 
the summons afd all subsequent proceedings in this 
action, and dismissing the same upon the ground 
that this Court has no jurisdiction of this action and 
had no jurisdiction over the defendant at the time 
of the commencement thereof, and for such other 
and further relief as to the Court may seem proper. 


Dated New York, January 17th, 1890. 


BILLINGS & CARDOZO. 
Defendant's Attorneys. 


To 
tOBERT D. BENeEpDIcT, Esq. 
Plaintiff's Attorney. 
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UNITED STATES DISTRICT COURT. 


SouTHERN District oF NEW YORK. 


JoHN Henry HOLLANDER 


. 


JACOB BAIZ. 


SOUTHERN District of NEW York. ss.: 


Jacob Baiz, being duly sworn, says, that he is the 
defendant in the above entitled action, and that said 
action is brought against him to recover the sum of 
850,000, as damages for the alleged publication by 
him of a libel: and that the same was commenced 
against him by the service of a summons and com- 
plaint herein on or about the 20th day of June, 


ISS, 


That the publication of said libel consists in his 
having, as it is alleged, sent a copy of a public decree 
made by the Republic of Guatemala, under its con 
stitution and laws, to the Associated Press of the 
City of New York. 


That in or about the month of May, 18s, depo- 
nent received from the Republic of Guatemala a duly 
authenticated copy of a decree in the English lan- 
guage, dated at the National Palace in Guatemala, 
May 14, 1889, with instructions from said Govern. 
ment to publish the same in the newspapers of the 
United States, and which said decree had previously 


@e 


.* 
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2. 
been published in the official gazette or newspaper 
published in said Republic, and pursuant to said in- 
structions, which were sent to him both by letter 
and by cable, and not otherwise, he did on or about 
the 1%th day of June, 188%, send said decree to the 
managers of the Associated Press, in the City of 
New York, saving that it was possible that they 
would find the decree of sufficient interest to pub- 
lish, and that a true COPY of said decree as sent to 
him is hereunto annexed and marked **Exhibit A.” 


That deponent is now and ever since the month of 
July, ISs7, has been the Consul-General of the Re- 
public of Guatemala at the City of New York. 
That prior to the 16th day of January, ISS89, one 
Seflor Don Francisco Lainfiesta was the Envoy Ex- 
traordinary and Minister Plenipotentiary of the Re 
publics of Guatemala, Salvador and Honduras, to 
the United States, and on or about that day he de- 
parted from the United States upon a temporary 
leave of absence duly granted to him, and that prior 
to his departure from said United States he ad- 
dressed and sent to Hon. Thomas F. Bayard, the 
Secretarv of State of the United) States, a letter 
dated at Washington, D. C., January I6th, Iss, a 
true copy of which is hereto annexed and marked 
* Exhibit B.” 


That on the 25th day of January, 158%, deponent 
received from the department of State at Washing 
ton, D. C., a letter dated January 24th, Iss, the 
original of which is now in deponent’s possession 
and a true copy thereof is hereto annexed and 
marked ** Exhibit C.” 


That on or about the 7th day of March, 18898, de- 
ponent received from the Honorable James G. 
Blaine, a letter dated Washington, D. C., March 6th, 
889, informing him that the President had by and 
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with the advice and consent of the Senate, appointed 
him to be Secretary of State, and that a true copy 
of said letter is hereto annexed and marked ** Ex- 
hibit D.” 


That deponent is informed by the officers of the 
State Department at Washington, D. C., and knows 
of his own knowledge that notice of the appoint- 
ment of the Secretary of State of the United States 
is never sent to those acting as Consuls of foreign 
governments, but only to those who are Ministers 
or diplomatic representatives, or are acting in such 
capacities. 


That under date of April Ist, 1889, the present Sec- 
retary of State, Hon. James G. Blaine, sent to depo- 
nent a communication addressed to him as * In 
charge of the business of the legations of Guate- 
mala, Salvador and Honduras,” informing him of 
the recall of Mr. Henry C. Hall as Envoy Extraor- 
dinary and Minister Plenipotentiary of the United 
States to the Republics of Guatemala, Salvador and 
Honduras, and of the appointment by and with the 
advice and consent of the Senate of Mr. Lansing B. 
Mizner, of California, to succeed Mr. Hall, and that 
a true copy of said letter is hereto annexed and 
marked ** Exhibit EK.” 


That in the circular issued by the Department of 
State, “corrected to June 3th, 158, concerning 
the foreign legations in the United States.” under 
the heads of Guatemala, Salvador and Honduras, 
there is mention of the absence of Mr. Lainfiesta 
and a note reading “Jacob Baiz, Consul-General, in 
charge of the business of legation, New York City,” 
and that one of said official circulars is now in the 
possession of deponent, ready to be produced when- 
ever required. 
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That said Francisco Lainfiesta never returned to 
the United States as the Minister from said Repub- 
lics, and that on or about the 10th day of July, 1889, 
one Dr. Fernando Cruz, arrived in this country, and 
was presented to the Secretary of State and Pre- 
sident as the Envoy Extraordinary and. Minister 
Plenipotentiary of said three Republics of Guate- 
mala, Salvador and Honduras to the United States, 
and that from, on or about the 16th day of January, 
ISs8, the tune when said Lainfiesta departed from 
the United States upon the temporary leave of 
absence theretofore granted to him, down to on or 
about said 10th day of July, iss0, this defendant 
became and was the acting Minister and sole repre- 
sentative of said Republics in the United States dur- 
ing the absence of the said Envoy Extraordinary 
and Minister Plenipotentiary, and exclusively in 
charge of the diplomatic affairs of said Republics 
in the United States, and this defendant was so re- 
cognized and treated by the Government of the 
United States. 


That deponent during no part of the year 1589, 
was the Consul from the Republic of Salvador, but 
was only the Consul from the Republics of Guate- 
mala and Honduras. 


That the translation hereto annexed of the letter 
In Spanish from Francisco Lainfiestato Hon. T. F. 
Bayard, Secretary of State, dated at Washington, D. 
C.. January 16th, 1880, marked**Exhibit F.,”is a true 
and correct translation of an exemplified COPY there- 
of, certified by the Secretary of State of the United 
States on the 9th day of January, 1890, which said 
exemplified COPY thereof is now in deponent’s posses- 


sion. 


That deponent is familiar with the Spanish lan- 
guage and that the phrase ‘La paz de Centro 


America,” is translated as meaning ** The Peace of 
Central America,” and that its equivalent in the 

English tongue is the welfare of Central America. 

That is to say, that the phrase ** La paz de Centro = 
America,” is a phrase used in Spanish speaking 

countries as synonymous with the welfare of the 
country of which it is spoken. 

JACOB BAIA. 
Sworn to before me this } 
l7th day of January, 1sH0. | 
ApM. J. ELKUs, 
Notary Public, 

(Seal, ) New York Co. 


Exhibit A. 
* DEPARTMENT OF INTERIOR AND JUSTICE. 


’ * National Palace, 
‘Guatemala, May l4th, TSs. 


** CONSIDERING, That His Excellency, the Minister 
‘the United States of America, Henry C. Hall, 
KMsq., has addressed to the Government of this 
* Republic several notes stating that the American 
‘citizen here residing, J. H. Hollander, had affirm 
‘ed, with intent of injuring him, that, after the 
bonds of the Public Treasury, intended for the 
‘payment of the national debt, had been issued in 
‘favor of Shea, Cornick & Co., an excess in the 
“issuing of said bonds had been fraudulently 
perpetrated to the value of eighty thousand dol 
‘lars, of which twenty thousand had been received 
“by same Mr. Hali, the rest being distributed 
among several employees of the Government. 

* That, by reason of said notes, which were trans 
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‘mitted to the corresponding authority of the ju > 
* dicial power, an inguiry about the certainty of 
‘the excess referred to Was instituted, resulting, 


after a careful examination of the books of the 
* Public Treasury, that the issue of a larger num- 
* ber of bonds than that which ought to have been 
** lawfully issued was altogether false. 


‘* That said Mr. Minister Hall sent besides to the 


** Government a copy certified by the United States 


‘Consul of a document in which it was stated that 


‘Don Manuel Antonio Herrera, ex-Minister of Pub- 
‘lic Instruction of the Government of Guatemala. 


‘under his signature, assures his having heard a 


* a& person who filled the office of secretary of the 
sie ‘Treasury to assert that, indeed the expressed OvVveT- 
‘issue had been made, and that Senor Herrera, 
‘being examined, denied the signature being his; 
‘which signature, being compared by experts with 
* other ones that were true and indubitable of same 
* Herrera, appears not to be the one which this gen- 


‘tleman uses and accustoms. the one. therefore. 


‘which is found im the alluded document, being 
‘ counterfeited. 


That this document. where the counterfeited 


‘ signature exists, was by said Hollander delivered 
‘at the American Consulate, to produce its effects 
‘in the Department of State at Washington in the 
‘same manner as, with equal purpose, deposited at 
* the same Consular Office his sworn attdavit about 


‘the part which in the supposed fraud he pretended 


His Excellency Mr. Hall having taken. 
‘* That. after these facts. and when the matter 


‘was in the hands of the Courts, Hollander, con- 
‘ vinced of the gravity of his fault recanted his cal 


umnious asservations : thus denmvenstrating that 


‘he had intended to soil the reputation of Mr. Hall 
‘and that of the employees of the Government. 


‘* CONSIDERING : That said Hollander has been im- 


‘ prisoned and sentenced for outrages expressed by 


* 
* 


means of the press. 
** CONSIDERING : That same individual. as it 1s 


‘ notorious, taking advantage of periodical publica- 
‘tions and by other means, has mixed in the politics 
‘of the country, notwithstanding, that in his con- 
‘dition as a foreigner, ought not to mix in affanrs 


‘that do not concern him. 


** CONSIDERING : That in periodicals, here edited, 


‘and in foreign publications, he has aimed at the 


‘ discredit of the Public Minister of a friendly nation, 
* to which Guatemala wishes to give proofs of defer 


‘ence, taking care that, inside the country, the 


‘good name of her Diplomatic Minister accredited 


‘to the Government of Guatemala shall suffer no 


‘* blemish : 
‘* "THEREFORE : In cabinet council, and making 
‘‘use of Article 2 of the decree number 67 of 13 
‘* October, 1883, the General President, esteeming 
‘‘ the permanence of the expressed J. H. Hollander de 
‘‘ inthe country as contrary to public order, to the 
‘* decorum of the Government and to the considera- 
‘tion due to the United States of America, resolves 
‘* to expel him from the territory of the Republic, 
‘“as a pernicious foreigner. 
‘* Let it be communicated, 
* Authorized by the President. ** rubrica” 
‘** The Minister of Interior and Justice. 
‘(F.) Anguiano. 
* The Minister of Public Improvement. 
*(F.) Barrutia. 
‘* The Minister of the Treasury. 
“(F.) Rodriguez. 
~The Minister of External Relations. 
‘*(F.L) Martinez Sobral. 
‘* The Minister of War. 
(FL) Mendizabel. 
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‘** The Minister of Public Instruction. ~ 
**(F’.) Munoz.” 
Exhibit B. 
L NITED STATES OF AMERICA. 
Department of State. 
To all whom these presculs shall come, Greeting: 
Icertify that the document hereto annexed is a 
true copy from the files of this department. 
In testimony whereof, t James (iy. Blaine, Secre- 
tary of State of the United States, have hereunto 
subscribed my name and caused the seal of the -~ 
department of State to be affixed. a 
Done at the City of Washington, this ninth day 


of January, A. D. ise, and of the Independence of 
of the United States of America, the one hundred 
and fourteenth. 


JAMES G. BLAINE. 


** 


* 
* 


° 


* 
** Legacion Centro Americana 
En los EE. UU. 


‘* Guatemala—Salvador— Honduras. 
‘* WASHINGTON, D. C., Enero 16 de 1889. 
SENOR : — 
‘Tengo el honor de poner en conocimiento de V. 
E. que a causa de un grave suceso de familia, 
estoy obligado a dinijime a Guatemala en corta 


‘ausencia, para lo cual he recibido por cable la 


autorizacion necessaria. 

‘* Entre tanto, ruego a V. E. se sirva permitir que 
el Consul-General de Guatemala y endian en 
Nueva York, Don Jacobo Baiz, comunique a la 
Secretaria de Estado cualquier incidente relacion- 
ado con la paz de Centro America, que merezca 


‘ser puesto sin tardanza en el elevado conocim- 


‘ento de V. E. 


**Me es grato renovara V. E. las seguridades de 
mis respectos vy muy distinguida consideracion. 
** FRANCO LAINFIESTA. 
‘* Exmo Sefior Don T. F. Bayard, 
“ Secretario de Estado. 


Exhibit C. 


‘Department of State. 
** WASHINGTON, January 24th, ISS. 
Senor Don JACOBO BaAtz, 
* Consul-General of Guatemala and Honduras, 
* New York City. 


* SIR: 
** The Secretary of State has received from Sefior 


Laintfiesta. Minister of Ciuatemala. Salvador and 


‘ Honduras, in the United States. a note dated 
‘the 16th inst... making known his intended de- 
; parture for Guatemala qn) leave of absence vranted 


him, and requesting that, during his absence, you 


should be permitted to communicate to the De- 
‘partment of State any information connected 
with the peace of Central America that may be of 


sufficient importance to be brought without delay 
to the notice of the Secretary of State. 
* The Secretary of State will have pleasure in 
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* receiving any communication, in relation to Cen- 
* tral America, of which you may be made the chan. 
‘nel, as intimated by Senor Lainfiesta, 
‘* T am, sir, 
* Your obedient servant, 
*G. Le. IVES, 


ws Assistant Secretary.” 


Exhibit D. 


\ITED STATES OF AMERICA. 
Department of State. 
lo all to whom these present shall come, (ireeling : 


| certify that the document hereto annexed is a 
true copy from the files of this Department. 

In testimony whereof, I, James G. Blaine, Secre 
tary of State of the United States, have hereunto 
subscribed my name and caused the seal of the 
Department of State to be affixed. 

Done at the City of Washington, this ninth day 
of January, A.D., seo, and of the Independence of 
the United States of America, the one hundred and 
fourteenth. 

(Seal. ) JAMES G. BLAINE, 


* Department of State. 

* WASHINGTON, March 6, [ss 
‘< Sar : 7 
* [| have the honor to inform vou that the Presi 
dent by and with the advice and consent of the 
* Senate has appointed me to be Secretary of State, 
‘and that | have this day entered upon the-duties of 
the office. 
* Accept, sir, the renewed assurances of my high- 
‘ost consideration. 


= 


. 


* JAMES G. BLAINE. 
** Senor DON J ALCOR BAIZ. 
* In charge of the Legations of Guatemala, 
* Salvador and Honduras.” 
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UNITED STATES OF AMFRICA. 
Department of State. 


To all to whom these presents shall come, Greeting : 


| certify that the document hereto annexed is a 
true copy from the files of this Department. 

In testimony whereof, 1, James G. Blaine, Secre- 
tarv of State of the United States, have hereunto 
subscribed my name and caused the seal of the 
Department of State to be affixed. Done at the 
city of Washington this ninth day of January, A. 
D. iso, and of the Independence of the United 
States of America, the one hundred and fourteenth. 

| SEAL. | JAMES G. BLAINE, 


** CONSULATE-GENERAL DE GUATEMALA, 
** En New York, | 
* NEW YorK, March 7th, [ss9. 
‘Hox. JAMES G. BLAINE, 
** Secretary of State, 
* Washington. 
"* Dee: 

‘| have the honor to acknowledge. the receipt 
of your Excellency ’s communication, dated the §th 
‘*inst., informing me that the President, by and 
‘with the advice and consent of the Senate, has 
‘appointed Your Excellency to the post of Seere- 
*” tary of State. | take yreat pleasure in notifying 
‘mv Government, convinced that they will receive 
‘the information with great satisfaction. 

* Permit me to add, that personally | appreciate 
‘this opportunity to be able to congratulate your 
ey Excellency on the high distinction made ly the 
* President in appoimting vour Excellency to the 
* position of Secretary of State, and that I shall at 
‘at all times be most pleased to place my services 
‘at your Excellency’s disposal whenever an oppor 
‘tunity may arise to require them, 

* With assurances of my most distinguished con 


ss 
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a4 
sideration, I have the honor to remain your Ex- 
cellency’s Most obedient servant, 


‘** JACOB BAIZ. 
‘* (‘onsul-General.” 


Exhibit E. 


* Department of State. 


** WASHINGTON, April Ist, 1889. 
“Sm: [have the honor to inform you that Mr. 


‘Henry C. Hall, having been recalled from = the 


‘ office he now fills as Envoy Extraordinary and 


Minister Plenipotentiary of the United States to 


‘the Republics of Guatemala, Salvador and Hondu- 
‘ras, the President has been pleased to appoint by 


‘and with the advice and consent of the Senate. 


Mr. Lansing B. Mizner, an eminent citizen of the 
State of California, to succeed Mr. Hall. 
* The high attainments and distinguished per- 


‘sonal qualities of Mr. Mizner are deemed by the 
* President to especially fit him to represent the 
** United States near the governments of friendly na- 
‘tions to which this Government and its people 


‘Senor Don JAcoB BaAIlz. 


‘are boand by so many important and intimate 


ties. 
* Asking that vou will kindly apprise the Govern 


‘ments of Guatemala, Salvador and Honduras 
‘of the appointment of Mr. Mizner, | avail my- 
‘self of this opportunity to offer to you, sir, the 
‘assurances of my high consideration. 


** JAMES G. BLAINE. 


* In charge of the business of the Legations of 


‘Guatemala, Salvador and Honduras.” 


Exhibit F. 


‘Central America Legation in the United States, 


‘*Guatemala, Salvador, Honduras. 
** WASHINGTON, D. C., January 16th 1889. 


. M ° 
Sik : 


‘* | have the honor to advise to your Excellency that 


-~e 
' 


‘*in consequence of a serious family matter, Iam 
‘* compelled to go to Guatemala for a short time, 
‘** for which I have received by cable the necessary 
‘* authorization. Meanwhile, | beg your Excellency 
‘to please allow that the Consul-General of Guate 
“mala and Honduras in New York, Mr. Jacob 
‘* Baiz, should communicate to the office of the 
* Secretary of State any matter whatever relating 
‘** to the peace of Central America, that should with- 
‘out delay be presented tothe knowledge of your 
* Excellency. 

‘It is pleasant to me to present to your Excel- 
‘“lency the respects of my distinguished con- 
** sideration. 

(Sed. ) ** FRANCISCO LAINFIESTA, 
Most Excellent Sir, T. F. BAYARD, 
‘Secretary of State.” 


° 


SoUTHERN District OF NEW YorK,) __ 
Citv and County of New York. ae 
G. William Entrup, being duly sworn, says that he 

is a clerk in the office of Billings & Cardozo, attor- 

neys for the defendant in the within entitled action ; 
that he is upwards of 21 vears of age; that. on the 
i7th day of January, 1890, at No. 363 Adelphi Street, 
in the City of Brooklyn, New York, he served the 
within aftidaviteaand notice of motion on R. D. Bene- 
dict, Esq., the Attorney for the plaintiff therein, by 
delivering to and leaving with the person in charge 
of the premises of said Benedict, true copies of the 
same at the time and place aforesaid ; said individ- 
ual being a person of suitable age and discretion. 

Deponent further says that he knew the person so 
served by him as aforesaid to be the attorney for the 
plaintiff in the within entitled action. 

Sworn to before me, this 1sth } 


day of January, 1S). 
G. W. EntTrRup. 


EpGAR J. NATHAN, 
Notary Public, 
(Seal. ) N. Y. Co. 


Endorsed. 3-310. U. 8. District Court, Southern 
District of New York. John H. Hollander vs. Jacob 
Baiz. Copy of Affidavit and Notice of Motion. Bil- 
lings & Cardozo, Attorneys for defendant. Filed 
February 17, 1590. 


UINITED STATES DISTRICT COURT. 
Joun Henry HOLLANDER, 
US, 


JACOB BAIZ. 


4 


Sued as Consul-General. ete. 


Ciry AND County OF NEW YORK, 8s: 


Michael H. Cardozo being duly sworn, doth 
depose and say that he is one of the attorneys and 
of counsel forthe defendant in the: above entitled 
action. That a letter, of which a copy marked 
“Exhibit A.” dated Washington, January Lith, 1890, 
Is hereto annexed, was sent by Dr. Fernando Cruz, 
the Envoy Extaordinary and Minister Plenipoten- 
tiarv from the Republic of Guatemala to the United 
States, to the Secretary of State of the United 
States at the request of deponent, on or about 
said 1ith day of January, 1800, and that a correct 
translation of said letter is hereto annexed and 
marked ** Exhibit B..” and that a copy certified by 
the Department of State, both of said original letter 
and of the translation thereof, are in the possession 
of deponent. 
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That, as deponent is informed and believes, on or 
about the 2ist day of January, 1890, the said Minis- 
ter received from the ‘Department of State a letter 
dated January 21st, 1890, of which a true copy is 
hereto annexed and marked ** Exhibit C.,” and thata 
COPY thereof, duly certified bv the State Department, 
is now in deponent’s possession. 


MicHAEL H. CARDOozo. 


Sworn to before me this } 
~5th day of January, 18%, 4 
EDGAR J. NATHAN, 
Notary Public. 
(Seal. ) New York Co. 


UNITED STATES OF AMERICA. 


Department of State. 
Poall lo whom these pre sents shall COME, Greeting by 


| certify that the documents hereto annexed are 
true copies from the files of this Department. 


In testimony whereof, I, William EF. Wharton, 
Acting Secretary of State of the United States, have 
hereunto subscribed my name and caused the seal 
of the Department of State to be affixed, 


Done at the City of Washington this 24th day of 
January, A. D. 1800, and of the Independence of the 
United States of America, the one hundred and four- 
teenth. 


(Seal. ) WinttiaAmM F. WHARTON. 
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Exhibit A. 


‘“Legacion de Guatemala, 
‘*en los Estados Unidos. 
‘** Washington, D. C., Enero 11 de 1890, 
‘* SENOR : 

“KI Sr. Michael H. Cardozo, abogado de Don 
‘* Jacobo Baiz, en el pleito que contra este sigue el Sr. 
“J. H. Hollander en Nueva York, presento a V. E. 
‘* un memorandum de los hechos, y formulo solicitud 
“para que V. E. se sirviera mandar darle una 
* certificacion respecto del caracter de Mr. Baiz, 
‘durante la ansencia de Don Francisco Lainfiesta 
‘* hasta que llegue yo a reemplazarle. 

**Siendo urgento ese documento, porque esta muy 
‘ proximo el dia en que tiene hacer se uso de el; y 
‘*habiendose dirijido el Gobierno de Guatemala al 
“Sr. Baiz, para que hiciera ca publicacion que motiva 
‘* e] pleito, eu el concepto de que el era su represent- 
“ante en este pais desde que se ansento el Sr. 
‘* Lainfiesta, me tomo la libertad de suplicar a V. E. 
‘se digue disponer que se expida cuanto ontes la 
“certificacion que el Sr. Cardozo, solicito v que se 
“me enviea mi para harcersala llegar sui perdida 
‘de tiempo. 

“Soy de V. E. con protestas de alta consideracion 
‘Vv aprecio, 


a 


‘muy atto dr. 
, ‘FERNANDO CRUZ. 
‘* Hon. JAMES G. BLAINE, 
‘Secretario de Estado de los E.E. U.U.” 


Exhibit B. 


(Translation. | 


‘* Legation of Guatemala in the United States. 
** WASHINGTON, January Lith, 1890. 
"a: 
‘** Mr. Michael H. Cardozo, counsel for Don Jacobo 
“ Baiz, in the suit which has been brought against 
‘ the latter by Mr. J. H. Hollander in New York, 
presented to your Excellency a brief of thé facts 
in the case and made applicaton to vou to be 


a 
La 


~ 
~~ 


—- 


‘* pleased to order. that, be be.furnished with a cer- 
* tificate In regard to the character of Mr. Baiz 
‘during the absence of Don Francisco Lainfiesta 
‘and until | arrived to take his place. 

‘It being urgent to possess this document, since 
‘*the day approaches to make use thereof, and the 
** Government of Guatemala, having instructed Mr. 
‘* Baiz to make the publication upon which the suit 
‘‘is brought, under the belief that he was its re- 
‘* presentative in this country from the day of 
‘Senor Lainfiesta’s departure, | take the hberty of 
‘begging yvour Excellency to be pleased to order 
** that the certificate applied for by Mr. Cardozo be 
‘‘issued as soon as possible, and sent to me in or- 
‘‘der that | may forward it without loss of time. 

‘** Tam, with assurances of high consideration and 
respect, 

* Your Excellency’s obedient servant, 

(Signed. } ‘* FERNANDO CRUZ. 
‘** To the Honorable 
‘* JAMES G. BLAINE, 
‘** Secretary of State of the United States.” 


‘+ 


Exhibit C. 
20; 
UNITED STATES OF AMERICA, 
Department of State. 
To all to whom these presents shall come, Greeting: 


1 certify that the document hereto annexed is a 
true copy from the records of this Department. 

In testimony whereof, |, William F. Wharton, 
Acting Secretary of State of the United States, have 
hereunto subscribed my name and caused the seal 
of the Department of State to be affixed. 

Done at the City of Washington this 24th day of 
January, A. D. 1890, and of the independence of 
the United States of America, the one hundred and 
fourteenth. 

WILLIAM F, WHARTON. 
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Exhibit C. 


** Department of State. 
* WASHINGTON, January 21, 1890, 

r’ 0am ¢ 

* Thave the honor to acknowledge the receipt of 
* your note of the [ith instant, in which vou request 
‘a certificate In regard to the character of Mr. 
* Jacob Baiz during the absence of Mr. Francisco 
‘* Laintiesta, and until your arrival in his place. 
“The facts are, Jaat on January 16th, 1889, Mr. 
‘* Lainfiesta informed the Department of his pro- 
‘posed departure from the United States for Guate- 
‘mala on a leave of absence, in conveying this in- 
* formation to the Secretary of State, Mr. Lainfesta 
‘said: 

“*In the meantime | beg your Excellency to per- 
‘srt Mr. Jacob Baiz, Consul-General of Guate- 
“mala and Honduras at New York, to commu- 
* * nicate to the Department of State any informa- 
“tion. connected with the peace of Central 
“America that may be of sufficient Importance 
** to be brought without delay to your Excellen 

‘cy’s notice.” Referring to this note the Depart- 
‘“ament, on January 24th, Iss. wrote to Mr. Baiz, 
‘saving: * TheSecretary of State will have pleasure 
“on receiving any communication in reiation to 
* * Contral America, of which youmay be made the 

‘channel, as intimated by Senor Lainfiesta.’ 
* The next communication of the Department to 
* Mr. Baiz bears date March 6th, Iss, in which he 
was informed of the accession to office of the 
‘present Secretary of State, which Mr. Baiz ac- 
* knowledged on the following day. 

‘On April Ist, Iss, the Department addressed a 
* communication to Mr. Baiz * In charge of the busi- 
ae ness of the legations of (Gruatemala, Salvador and 
* * Honduras. in which he was informed of the re- 
‘call of Mr. Henry C. Hall, as Envoy Extraor- 
“dinary and Minister Plenipotentiary of the 
** United States tothe Republics of Guatemala, Sal- 
‘“vador and Honduras, and of the appointment 
‘by the President, by and with the advice and 
** consent of the Senate, of Mr. Lansing B. Mizner 
‘to that post. Mr. Baiz was requested to apprise 
* the respective governments of this appointment. 
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* This communication Mr. Baiz acknowledged on 
** April 2nd, ISs?. On May ith, i889 Mr. Baiz 
‘announced to the Department vour appointment 
* by the Government of Guatemala as its Minister 
** Plenipotentiary at this capital in place of Mr. 
Laintiesta, which was duly acknowledged by 
the Department on the 20th of the same month. 
‘Subsequently correspondence took place between 
the Department and Mr. Baiz in relation to your 
‘entrance into the United States and to your recep 
“tion as Minister. OnJune I4th, Isse, Mr. Baiz 
‘enclosed to the Department an autograph letter 
‘from the President of Guatemala dated May 20, 
“iss, to the President of the United States, re 
lative to the recall of Mr. Hall as United States 


* 
* 


* 
* 


* 
* 


* 
° 


** Minister to the States of Central America. (of 
* this communication, the Department acknowledg 
-ed the receipt on June 25th, Iss, This, it is be 


* heved, is a correct resume of the facts In regard 
‘to Mr. Baiz’ action as the representative of Gua 
‘temala inthe absence of her duly accredited Minis- 
‘ter from the United States. 
* Accept, sir, the renewed assurances of my high- 
‘ost consideration. 
*Wittiam F. WHARTON, 
* Acting Secretary.” 
Endorsed. 3-310. United States District Court. 
John H. Hollander ws. Jacob Baiz. Affidavit and 
Exhibit. Billings & Cardozo, Attorneys for Defend- 
ant, Equitable Building, 120 Broadway, New York 
City. Kiled February l7th, Isvo. . Service of a COpy 
of within affidavit and exhibits is hereby admitted. 
New York, January 25, 1890. R. D. ‘Benedict, 
Plaintiff's Attorney. 


‘* New York, January 24th, 1890. 
** Hox. JAMES G. BLAINE, 
** Secretary of State. 
°° SIR: 

** | have to request of the Department that it will 
‘* furnish mea certificate as to the status in June 
‘last of Mr. Jacob. Baiz. who was Consul-General 
‘of Guatemala in New York. 


* 
. 
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“The facts which make it necessary to present 
this request are as follows : 

“On the 29th of Juned@ast acting as attorney of 
Mr. John H. Hollander, | commenced a suit in the 
District Court of the United States for the South- 
ern District of New York, in favor of Mr. Hol- 
lander against Mr. Baiz, as Consul of Guatemala, 
for an alleged libel. 

“The defendant appeared in the action, and 
among other things set up as a defence that he 
was ‘acting Minister and sole representative of 
‘Guatemala.’ 

‘In view of this claim of defence | addressed on 


‘the third of October last a letter to the Depart- 
‘ment of State, to which I beg leave to refer, in- 


‘quiring who was the Minister of Guatemala from 
‘January to July, 18s, and the 4th of October, 


Iss, I received from the Department of State, a 
letter, to which | beg leave to refer, saying that 
Senor Lainfiesta was the ‘accredited and recog- 


** nized Minister but had been forsome time absent 
** from the United States. During his absence, the 
** business of the Legation was conducted by Con- 


‘sul-General Baiz; but without diplomatic char- 
‘acler. 

‘* [had supposed that this letter was conclusive 
as to the status of Mr. Baiz. But the question 
having been this day presented to the District 
Court, there has been laid before the Court a let- 
ter of the Department of State, dated January 21, 
Is90, addressed to Senor Fernando Cruz In an- 
swer to a letter from Sefior Cruz to the Depart- 


‘ment, to both of which | refer, setting forth var- 


lous communications of the Department from 


‘time to time to Mr. Baiz: and from this letter it 


was claimed before the Court that the letter of 
the Department of State to me of October 4 was 
erroneous, and that Mr. Baiz, notwithstanding 
that letter, was clothed with a diplomatic charac- 
ter, so that, by virtue of the 687th Section of the 
Revised Statutes of the United States, a suit 
against him could only have been brought before 
the Supreme Court of the United States. 

** The Department will see that in view of the au- 
thoritative effect of a certificate from the Depart- 
ment of State as to the status of a party, such 
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‘* certificate being decided in the case of the United 
‘* States vs. Benner (Baldwin’s Reports, p. 238), to be 
full evidence on the question, the matter must be 
** determined by the Courts, according to such cer- 
‘* tificate as the Department shall furnish as to the 
‘* status of Mr. Baiz. 

‘* And | have, therefore, to request from the De- 
‘partment of State, a certificate under the seal of 
‘the Department, in accordance with the letter to 
‘*meof October 4th from the Department, that Mr. 
** Jacob Baiz was without diplomatic character, or, 
‘if the fact was otherwise certifying what was his 
‘* official status, in view of the correspondence and 
‘* acts of the Department, from January to July, 1889. 

“ The Department will see at once that it is most 
‘* important for Mr. Hollander’s rights as an Ameri- 
‘* can citizen that he shall have accurate knowledge 
‘of what the fact is. If the fact is such as to re- 
‘* quire, under that Sec. 687 of the Revised Statutes, 
‘*that Mr. Hollander should have brought his suit 
‘‘ against Mr. Baiz before the Supreme Court of the 
‘* United States he will only have to regret that the 
‘* fact was not sooner brought to his notice. 

‘* But unless such is the fact he proposes to have 
‘his rights determined before the District Court of 
‘* the United States, on which jurisdiction of suits 
‘* against Consuls is conferred by Statute. 

‘* T beg leave to add that | expect to be in Wash- 
‘* ington myself on Monday next and will wait upon 
‘* the Department and shall be pleased to receive in 
‘* person from the Department its answer. 

‘* | remain, 
‘* Your obdt. servt.” 


* 
* 


Endorsed. 3-310. United States District Court, 
Southern District of New York. John H. Hollander 
vs. Jacob Baiz, Consul, &c. Affidavit of R. D. Bene- 
dict. Robert D. Benedict, PIff’s Atty., 68 Wall St., 
New York, N. Y. ‘Filed Feby. t7th, 1890. 
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U. S. DISTRICT COURT. 


JoHN H. HOLLANDER, 


JACOB BAIZ. 


SOUTHERN Distrrict oF NEW YORK, ss: 


Robert D. Benedict, being duly sworn says, that 
on the 24th day of January inst. he addressed to the 
Department of State. a letter, of which a copy is 
hereto annexed. That on Monday, January 27th, 
deponent was in Washington and called at the State 
Department, and hadan interview with Mr. Whar. 
ton the Assigtant Secretary, Mr. Blaine the Secretary 

| that Mr. Wharton then read depo 
nent’s letter above mentioned, which he had not 
seen till then ; that deponent asked Mr. Wharton to 
allow deponent to examine the letters to and from 


being absen 


Mr. Baiz, the defendant herein which were referred 
to but not set forth in the letter of Mr. Wharton as 
acting Secretary to Fernando Cruz, as Minister 
from Guatemala, dated January 21, 1890, and of 
which a copy had been served upon deponent by 
defendant's attorneys for use on this motion ; that 
thereupon Mr. Wharton authorized deponent to 
examine said correspondence, and deponent found 
that there were eight letters from the State Depart 
ment to said Baiz bearing date April 20th, May 3rd, 
May 20th, June 6th, June 19th, June 25th, July Sth 
and Aug. 22nd, all of Iss, besides the letters of 
January 24th, and April 1, 188, parts of which 
were set forth in the letter of Mr. Wharton of 
January 21st, above referred to. 


Na NE TS ,——— 


wT 
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That the letters of April 20th and May 3d were 
addressed to the defendant, Baiz, as Consul of Hon 
duras only, and that all the other letters which 
deponent saw in the records of the Department 
were addressed to the defendant, Baiz, as Consul- 
General of Guatemala and in no other capacity 
whatever. 


That deponent also saw the letters from Mr. Baiz 
tothe Department of March 7th, Apml 2d, May 17th 
and June 14th, which were referred to in the said 
letter of Mr. Wharton of January 2Ist, 1890, and 
also letters from him to the Department of June 
ith, Sth and 7th, and that all of said letters except 
one were signed by him, “Jacob Baiz, Consul-Gen- 
“eral.” and dated at the Consulate of Guatemala, 
and referred to no other capacity, and that one was 
signed merely “Jacob Baiz.” 


That deponent thereupon called the attention of 
Mr. Wharton to these facts, as well as to the letter 
of Second Assistant secretary Adee, Lo deponent, 
containing the words, * but without diplomatic 
character.” and stated to him that he was in- 
formed that Mr. Baiz had never been presented to 
the President of the United States and had never 
presented to the Department of State any appomft 
ment of himself in any capacity whatever (the cor- 
rectness of which information Mr. Wharton admit- 
ted), and on all these facts deponent requested that 
the Department should issue a certiticate under seal 
as to the capacity in which Mr. Baiz had been rec 
ognized and dealt with. 


That said Wharton requested time to consider the 
matter and made an appointment to see deponent on 
Tuesday afternoon at 5 P. M., at which time depo- 
nent saw him again. 


16 


That said Wharton then informed deponent that 
the Department declined to give any certificate as to 
the status of said Baiz whatever. 


That thereupon deponent requested that the De- 
partment would give to deponent certified copies 
under seal of the letters above referred to, in order 
that this Court might have before it exactly what 
had been the action of the Department, and of said 
Baiz which had been referred to in the letter of Mr. 
Wharton of January 21st, whereupon Mr. Wharton 
informed deponent that the Department declined to 
cive such copies, or any of them. 


That deponent pressed his request upon said 
Wharton saying, that as the Department had given 
a letter which the defendant was using In this cause, 
and which appeared to be incomplete it was only 
just to the plaintiff that the Department should 
complete the statement for the use of the plaintiff. 


That said Wharton stated to deponent that the 
Department was not willing to be drawn into this 
controversy between parties in Court and that it 
could hardly have refused the request of a Foreign 
Minister, and had therefore furnished to him the 
letter of January 2Ist; whereupon deponent  re- 
minded him that it had not given to such Foreign 
Minister the thing which he had requested but had 
instead thereof, given him a partial and incomplete 
statement, and that deponent considered that when 
said Foreign Minister used such incomplete. state- 
ment on behalf of one of the parties to this suit, 
both of whom were American citizens, it was the 
right of the other party to have the statement made 
complete and laid before the Court, and to call upon 
the Department to counteract the injurious use 
which was sought to be made of its partial and in- 
complete statement by making one that was full and 
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complete ; and that as to the Department’s not wish- 
ing to be drawn into this controversy, it should have 
thought of that before it gave the letter which had 
been used on this motion, for that having given that 
letter it was already drawn into the controversy and 
the only question for the Department now was 
whether it was willing to be in it on the side of the 
defendant and refuse to make its statement complete 
for the benefit of the plaintiff. 


But said Wharton, while assuring deponent that 
the Department had no intention to work any in- 
justice to the plaintiff, still adhered to the refusal 
to give to deponent any certificate whatever or any 
copy of any of these letters above mentioned. 


Rost. D. BENEDICT. 


Sworn to before hie, this } 


7 


sOth day of January, 1S0. § 


WiLLIAM D. JONEs, 
(L. 8.) Notary Public, for Kings Co. 


Certificate filed at N. Y. Co. 
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UNITED STATES DISTRICT COURT. 


JOHN H. HOLLANDER 


JACOB BAIZ. 


SOUTHERN District oF NEW YORK, SSs.:? 


Robert D. Benedict, having been duly sworn, de- 
poses and says, that on the 3d of October, 1880, he 
addressed to the State Department of the Govern- 
ment of the United States a letter, of which depo. 
nent has no copy, but in which deponent inquired 
who was the Minister of the State of Guatemala 
from January to August, Iss0, and received on the 
Sth of October an answer from the State Department 
a copy of which is hereto annexed and marked B, 
the original of which remains in deponent’s posses- 
SION. 


And deponent further says, that when the motion 
fora commission was under argument in Court, Mr. 
Cardozo, one of defendant's attorneys, stated that 
Jacob Baiz, the defendant, was a citizen of the 
United States, and deponent believes thut such is 
the fact, and was at the time of the transactions in 
question 

Sworn to before me this. + 
20th day of January, TSO, 4 

i R. D. BENEDICT. 

Wa. D. JONES, 

Notary Publie 
(L. 8.) for Kings Co. 


Cert. filed N. Y. Co. 
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‘* Department of State, 
‘** WASHINGTON, October 4th, 1889. 
‘RR. D. BENnepicr, Eso., 
' * 6S Wall Street, 
’ ** New York. 
~~ ns 
** T have to acknowledge the receipt of your letter 
‘of the 3d inst., and to say in reply that Sefior Fer- 
‘nando Cruz presented his credentials as the 
. ‘* Envoy Extraordinary and Minister Plenipotentiary 
* of Guatemala here, July Lith, Isso. 
‘* Prior to that Sefior Lainfiesta was the accredi- 
‘ted and recognized minister, but had been for 
- ‘* some time absent from the United States. During 
‘* his absence the business of the Legation was con- 
‘** ducted by Consul-General Baiz, but without diplo- 
‘matic character. 
‘*T am, Sir, 
* Your obedient servant, 
‘** ALVEY A. ADEE, 
‘2d Assistant Secretary.” 


Endorsed, Lt), United States District Court. 
Southern District of New York. John H. Hollander 
vs. Jacob Baiz. Affidavit. Filed February 17th, 
Psu. 
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UNITED STATES DISTRICT COURT, 


SOUTHERN DISTRICT OF NEW YORK. 


JOHN H. HOLLANDER, 
VS. 
JACOB BalZz, 


Consul-General. 


/ 


At Law.—Motion to dismiss for want of jurisdic- 
tion. 


R. D. Benedict. for Plaintiff. 


Billings & Cardozo, (Joseph H. Choate and 
Michael H. Cardozo, Counsel) for defendant. 


Brown, J. The defendant being sued as Consul 
on July 2d, 1889, for alleged libel of the plaintiff, 
pleaded among other defenses, that from ** on or 
about January 16th, i889, to July loth, 18s, he was 
the acting Minister and sole representative of Guate- 
mala and exclusively in charge of the diplomatic 
affairs of that Republic in the United States:” and 
that this Court has no jurisdiction of this action. 


It is now moved, before trial, to dismiss the 
action for want of jurisdiction, upon affidavits 
accompanied by certified copies of various letters 
from the Department of State, which it is claimed 
show incontrovertably that the defendant at the 
time when process was served on him,was a**Public 
Minister” against whom under section 687, the U.S. 


D1 


Rev. St., no suit could be brought except in the 
Supreme Court. 


The papers submitted show that on January 6th, 
Iss, Mr. Lainfiesta, then Minister from Guatemala, 
Salvador and Honduras to this country, being about 
to depart on leave of absente, addressed a note to 
Mr. Bayard, Secretary of State, stating that fact, 
and asking him ‘‘to please allow that the Consul- 
General of Guatemala, Salvador and Honduras in 
New York, Mr. Jacob Baiz, should communicate to 
the office of the Secretary of State any matter what- 
ever relating to the peace of Central America that 
may be of sufficient importance to be brought with- 
out delay to the notice of the Department.” On 
January 24th, 188%, the Secretary of State addressed 
a note to Mr. Baiz, as Consul-General, reciting Mr. 
Lainfiesta’s intended departure, and request, as 
above stated, and added: **The Secretary of State 
will have pleasure in receiving any communication in 
relation to Central America, of which you may be 
made the channel, as intimated by Séfior, Lainfi- 


esta. 


On March 6th, 1889, notice of Mr. Blaine’s appoint- 
ment ‘as Secretary of State was sent to Mr. Baiz, 
who was then addressed as ** in charge of the lega- 
tions of Guatemala, Salvador and Honduras.” Such 
notices, it is said, are never given to any but diplo- 
matic ofticers. On April Ist, 1589, he was addressed 
in the same style in a note from the Secretary stating 
the appointment of Mr. Mizner as an Envoy, «&c., 
Guatemala, Salvador and Honduras, in place of Mr. 
Hall recalled, and desiring Mr. Baiz ‘“‘to apprise 
those governments of the appointments.” 


In six other communications from the State De- 
partment Mr. Baiz was addressed as ** Consul-Gen- 
eral”; and in his notes to the Department relative to 


ay 
Diplomatic matters Mr. Baiz used only the title of 
Consul-General ; and by the same title only he was 
addressed by his own government. 


In the ‘* Official Circular” corrected to June 13, 
I8s9 concerning the Foreign Legations, the absence 
of Mr. Lainfiesta is mentioned ; a foot note reads, 
‘€ Jacob Baiz, Consul-General in charge of business 
of Legation, New York.” This circular states 
the names of the Diplomatic officers from each 
country, with the dates of their presentation. 
[t is from such dates that thei official relation is 
recognized. Mr. Baiz’ name does not appear in this 
list, andit does not appear that he was ever ** pre- 
sented.” Attaches and Secretaries of Legation 
appear in this list, with the dates of their pre- 
sentation. 


A letter from the Department of State to the 
plaintiff's attorney, dated October 4, Iss, signed by 
the 2d Assistant Secretary, states that during the 
absence of Mr. Lainfiesta, *‘the business of the 
Legation was conducted by Consul-General Baiz, 
but without diplomatic character.” Since that 
letter, both sides have sought to obtain from 
the State Department an official certificate of the 
status of Mr. Baiz. It has declmed to furnish more 
thana resume of the facts. 


To authorize me to dismiss the case on this 
motion, it must appear by evidence that could not be 
overcome at the trial, that the defendant was a 
‘*public minister” within section 687. There are 
but two kinds of direct evidence that occur to me 
which could be of this conclusive character : viz., 
first, a certificate of the Secretary of State that the 
defendant was a public minister, received as such 
and exercising such functions : or second, proof of 
the exercise by the defendant of ‘**the principal 
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diplomatic functions” under some one of the titles of 
diplomatic office, as recognized by our Statutes and 
the law, of nations. In this case we have neither. 
In the absence of such direct evidence, | am asked 
to draw a conclusive inference that the defendant 
was a public minister from a variety of circum- 
stances presented by the affidavits. Those circum- 
stances, as above received, are diverse, and tend, in 
some measure, to opposite conclusions ; while the 
best evidence is not yet forthcoming, but may be 
produced at the trial, with other evidence which the 
affidavits show to exist, but which could not be 
obtained for use on this motion. Considering that 
the question whether the defendant was a ‘* public 
minister” or not is an issue of fact, raised by the 
pleadings which must ordinarily be tried before a 
jury ; and that the defendant cannot, against his 
objection, be required to produce his counter evi- 
dence on a motion like this instead of at the trial, I 
am satisfied that it would be error to decide that 
issue on this motion, in the absence of the highest 
and most unimpeachable evidence, upon mere infer- 
ences drawn from circumstances that at best are 
diverse and incomplete, and might be rebutted at 
the trial. 


But upon the evidence submitted, [ am not at all 
clear that the proper inference would be that the de- 
fendant was a ‘“‘public minister” within section 687. 
That section must be construed with reference to 
other sections of the revised Statutes in pari materia. 
Section 687 manifestly refers to the same ‘public 
ministers” as Section 4063, and is therefore limited by 
Sections 4130 and 1674. Section 4130 says the word 
‘‘minister shall be understood to mean the person 
invested with and exercising the principal diplo- 
matic functions.” Section 1674, sub. 5, says, **Dip- 
lomatic officers shall be deemed to include ambas- 
sadors, etc., Chargés d’affaires, agents and secretar- 
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ies of legation,“and none others.”? For the defend- 
ant it is urged that he was “chargé d’affaires” ad in- 
terim.” The latter ofticer, appointed as such by a 
retiring iinister and duly recognized as such, 
though of lower rank than a chargé d’affaires ad hoc 
accredited by his sovereign, is entitled, | have no 
doubt, to the immunities of the statute, because in- 
vested with and exercising ad ¢tuxterim *“‘the principal 
diplomatic functions” (section 4130). The term 
“chargé d'affaires” is a distinctive title of office; a 
diplomatic title in universal use long before our 
statutes were passed. Had Mr. Baiz been appointed, 
presented and received under the title of office of 
“Chargé datfaires ad interim” no question would re 
main. But he was not appointed or received under 
that title, nor under any other diplomatic title of 
oftice; he was never addressed by any such title, 
either by our Government or by his own. 


Considering the high prerogatives of diplomatic 
officers, the extraordinary immunities accorded 
them, and the questions of rank and precedence 
within the corps, if is manifest that the (fitle of 
office under which each is accredited and received 
is of the utmost importance. The title is the dis- 
tinguishing mark, both of the office and of the 
officer. Without the title, neither the office nor 
the official character can properly be said to exist 
It is equally important that such high immunities 
should not rest upon any doubtful claim or be at- 
tached to any equivocal position. These immuni- 
ties are not a mere personal privilege; they are 
attached to the office as representing the foreign 
sovereignty. (Davis vs. Packard, 1 Pet. 276, 284.) 
Without the office, therefore, they do not exist; 
nor can a foreign State justly claim that a person 
represents its sovereignty, or is entitled to the im- 
munities of such representation unless he is ap- 
pointed to some appropriate and recognized title of 
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office to which that immunity belongs, nor unless 
he is duly accredited and received as such. The 
statute confines it to persons invested with ‘* the 
‘* principal diplomatic functions;” 7¢. e., to those 
having the full ordinary diplomatic powers; and 
section 4130 declares that ‘‘ diplomatic officer” 
means one of the eight kinds therein named by 
their titles and no others. 


Next in importance to the absence of any official 
diplomatic title, is the question of the intent. If 
the intent were clear that Mr. Baiz should hold and 
exercise one of the recognized diplomatic offices, 
any mere informality in his appointment might be 
disregarded. The letters of Mr. Laintiesta and Mr. 
Bayard of January I6th and 24th respectively are 
of chief importance on this point. But I find it dif- 
ficult to suppose that Mr. Lainfiesta would have 
employed any such language as ** please allow the 
‘* Consul-General, Mr. Baiz, to communicate any 
‘* matter that should be presented without delay,” 
had he designed to appoint Mr. Baiz to the office of 
chargé d'affaires ad inflerim or as agent or secretary 
of the legation; or that the Secretary could have 
supposed he was accepting a chargé d’affaires when 
he wrote Mr. Baiz as Consul-General, saying he 
‘* would receive any communication in relation to 
‘Central America of which he might be made the 
‘**channel.” The language employed by each, and 
the absence of any diplomatic title seem to me to 
indicate strongly that no appointment of Mr. Baiz 
to any recognized diplomatic oftice was intended by 
either; and that the common intent was to make 
him by courtesy merely a channel of any necessary 
communication, in the absence of any diplomatic 
officer. 


In this view, the use in two communications out 
of eight to Mr. Baiz from the Department of State 
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of words describing him as **in charge of the Lega- 
tion” is of noimportance. The similarity in mean- 
ing between those English words and the French 
words * chargé @affaires ” has no significance. The 
difference between them is all important in that the 
latter are the title of a diplomatic office, and the 
former are not to appoint a person chief bridge- 
builder could not be understood as intended to invest 
him with the functions of the ** Pontifex Maximus.” 
The address to Xin. Baiz as in charge of the legation 
in no way added to or changed his official relation, 
or his immunity from suit or arrest. He had charge 
of the Legation ad iutersm, not as a diplomatic 
officer, but as custodian, through whom it was by 
courtesy arranged that necessary communications 
might be sent. It was appropriate therefore that 
he should be notified of the change of officers. This 
view explains the absence of Mr. Baiz name from 
the official list as a diplomatic officer and the fact 
that he was never presented. The date of present 

ment marks the date of investiture and recognition 
of diplomatic functions. ** Charges (affaires ad 71 


lerii, says Martins, are presented as such (cone 
felo). Guide Dipt. 5 ed. p. 61. It isto be pre 
sumed that the reason why Mr. Baiz was not pre- 
sented as chargé Waffaires ad tnferim was because it 
was not intended to make him such an officer’ 


Had it) been intended to make him Chargé 
(affaires ad titertm his own Government would 
naturally have addressed him by that title, and Mr. 
Baiz would have been entitled to draw pay as such 
an officer. The absence of these circumstances also 
indicates the contrary intention. 


The fact that Mr. Baiz was an American citizen 
is also against the defendant's contention. Itisa 
mooted question whether a citizen is even entitled 
to such immunity. He is not entitled to it unless 
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jurisdiction over himiis waived by accepting him as 
a foreign Minister. No such waiver ought to be in- 
ferred upon a mere implication where the intent to 
appoint the person to any diplomatic office is itself 
in doubt, through the minor character of the func- 
tions to be exercised, and the failure to designate 
him bv any title of office. 


There is nothing to indicate that Mr. Baiz was 
intended to represent the Sovereignty of Guatemala, 
Salvador and Honduras in a general diplomatic 
capacity. The original letters of Mr. Laintiesta and 
Mr. Bayard seem to contemplate, as | have said, a 
channel of communication only. If diplomatic 
officers do perform this function, it is among the 
smallest of their duties. An American citizen and 
Consulof a foreign State invested with this function 
and no more, and without any diplomatic title of 
oftice, | cannot regard as invested with ‘*the prin- 


cipal diplomatic functions ” section 4130, or as en- 
titled to the immunities of _an accredited diplomatic 
Minister. The motion is denied. 


At a Stated Term of the District Court of the Uni- 
ted States for the Southern District of New York, 
held at the Court Rooms in the Post Oftice Build- 
ing, in the City of New York, on the 17th day of 
February, 1890. 


5S 


PRESENT: Hown.- ADDISON Brown, District Judge. ef 


JOHN H. HOLLANDER ‘Jt 


US. 


JACOB BaAIZ, 


Consul. etc. 


A motion having been heretofore made by the 
attorneys for the defendant herein, for an order 
setting aside the service of the summons and 
all subsequent proceedings in this action, and dis- 
missing the same on the ground that this Court has 
no jurisdiction of this action, and had no juris- 
diction over the defendant at the time of the com- 
mencement thereof, and for other and further relief. 
Now, after hearing Billings and Cardozo, Esqs., de- 
fendant’s attorneys, and Joseph H. Choate, Esq., of 
counsel for defendant, in support of said motion, 
and R. D. Benedict, Esq., attorney and counsel for 
plaintiff in opposition thereto, it is 


ORDERED, that the said motion be and the same is 
hereby denied. 
ADDISON BROWN. 


Kndorsed. 3-310. U.S. District Court. SS. D. 
of N. Y. John H. Hollander vs. Jacob Baiz, Consul, 
etc. Order denying motion. Robert D. Benedict, 
Plaintiff's Attorney, 68 Wall Street, New York City. 
Original marked. Filed February 17th, 1890. 


IN THE 


SUPREME COURT OF THE UNITED STATES. 


fix parte, 
JACOB BAIZ. 
/etitioner. 


Brief in behalf of Petitioner on motion for Writ of Prohibition or 
Writ of Mandamus. 


JOSEPH H. CHOATE and 
MICHAEL H. CARDOZO, 
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IN THE 


Supreme Court of the United States, 


Brief on be- 
half of peti- 
Kar parte, tioner on mo- 

- tion for rule 
to show cause 
why a writ of 
prohibition or 

Petitioner. a writ of man- 
| damus should 
| / not issue. 


Jacos Baiz. \ 


Statement of Facts. 


On or about July 1, 1889, an action was com- 
menced by one John Henry Hollander in the Dis. 
trict Court of the United States for the Southern 
District of New York against Jacob Baiz, the above 
named petitioner, sued as Consul-General, etc., to 
recover the sum of $50,000, as damages for the pub- 
lication by the said petitioner of an alleged libel 
upon the plaintiff. 


The answer of the petitioner contained a plea to 
the jurisdiction of said District Court in the follow. 
ing language, viz. : 

‘* The defendant alleges that he is now, and ever 
** since the month of July, ISs7, has been the Con- 


ee ee eo 


sul-General of the Republic of Guatemala, at the 
City of NewYork, and that in or about the month 


‘of May, 1889, he received from the Republic of 
‘Guatemala a duly authenticated copy of a Decree 


in the English language, dated at the National 


* Palace in Guatemela, May 14th, 1889, with instruct- 


ions in writing from said Government to publish 
the same in the newspapers of the United States, 
and which said decree had previously been pub- 
lished in the official Gazette, or newspaper, pub- 


‘lished in said Republic, and that pursuant to such 


instructions, which were sent to him both by letter 


‘and by cable, and not otherwise, he did, on or 
‘about the 9th day of June, 158, send to the Man- 


‘agers of the Associated Press, in the City of New 


‘ York, said authenticated copy of said decree, 
‘stating that it was possible that said Managers 
‘would find it of sufficient interest to publish. 


* That prior to the 16th day of January, 1559, one 


s* 


* 


‘Sefior Don Francisco Lainfiesta, was Envoy Ex- 
‘traordinary and Minister Plenipotentiary of the 


Republic of Guatemala in the United States, and 
on or about that day he departed from the United 


‘States upon a temporary leave of absence, duly 
‘yranted to him, and that from on or about that 
‘day, down to on or about the 10th day of July, 


Iss, this defendant became and was the acting 


* Minister and sole representative of the said Repub- 


lic of Guatemala in the place, and during the 
absence of the said Envoy Extraordinary and 
Minister Plenipotentiary, and was exclusively in 
charge of the diplomatic affairs of the said Republic 
in the United States. 

‘And by reason of the facts herein alleged, 
this defendant claims that this Court has no 
jurisdiction of this action, and that if any juris- 
diction for said act in fact exists in any Court, it 


‘is vested solely in the Supreme Court of the United 
‘States, pursuant to the provisions of the Constitu- 


tion and the Statutes of the United States in such 
case made and provided.” 


In the month of January, 1890, upon proof con 


sisting solely of original written. communications 
from the State Department at Washington, D. C., to 
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the petitioner, and of duly certified copies of 
papers on file in said Department, a motion was 
made before the Honorable Addison Brown, Judge 
of said Court,to dismiss said action upon the ground 
that no jurisdiction existed in said Court to entertain 
the same. The motion was denied and an order 
duly entered on the 17th day of February, 1890. 


An application is now made to this Court for a 
rule to show cause why a writ of prohibition should 
not issue to said Judge prohibiting him from pro- 
ceeding further in said action, or if a writ of pro- 
hibition cannot issue then for a rule to show 
cause Why a writ of mandamus should not issue 


commanding the said judge to enter an order dis- 


missing said cause, for the reason that jurisdiction 
of said action exists solely in this Court under the 
constitution and laws of the United States, or for 
such and further relief as may be proper in the 


preniises. 


The application is made upon the petition of the 
defendant in said action in the District Court, and 
annexed to said petition and forming part of it is a 
certified copy of every paper filed and order entered 
in said cause in said District Court. Arictk t40loy 
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Putt 4 ths eee: 
During the year 1889, the petitioner was the 
Consul-General of the Republics of Guatemala and 
Honduras, but not of the Republic of Salvador. 


Prior to the 16th day of January, 1889, Francisco 
Lainfiesta was the Envoy Extraordinary and Minister 
Plenipotentiary of the Republics of Guatemala, 
Salvador and Honduras to the United States, and 
on or about that day departed from the United 
States upon a temporary leave of absence duly 
granted to him. 


Prior to his departure from the United States, he 
addressed and sent to Hon. Thomas F. Bayard, 
Secretary of State of the United States, a letter 
dated at Washington, D. C., January 16th, 1889, of 
which the following Is a correct translation, viz.: 


* Central’ America Legation in the United States, 
“Guatemala, Salvador, Honduras. 
* WasHiInetox, D.C., January L6th, 1ss9 
eee: 

* | havethe honor to advise your Excellency that 
“in consequence of a serious family matter, [am 
‘compelled to go to Guatemala for a short time, 
* for which L have received by cable the necessary 
‘authorization. Meanwhile, lbeg yvour Excellency 
“to please allow that the Consul-General of Guate 
“mala and Honduras in New York, Mr. Jacob 
** Baiz, should communicate to the office of the 
‘Secretary of State any matter whatever relating 
* tothe peace of Central America, that should with 
* out delay be: presented tothe knowledge of your 
* Excellency. 

* It is pleasant to me to present to your excel 
‘“lency the respects of my distinguished con 
‘ sideration. 

* FRANCISCO LAINFIESTA. 
* Most Excellent Sir, T. FL. BAYARD, 
is secretary oft State.” 


Qn January 25th, isso, the defendant received 
from the State Department at Washington, D. C.. 
a letter dated January 24th, 1889, in the following 
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“Department of State. 

* WASHINGTON, January 24th, TSS. 

* Senor LON J LC ORG BAIZ. ) 
‘* Consul-General of Guatemala and Honduras, 

ti New York City. 
°° Bin: 

* The Secretary of State has received from Seftor 
Laintiesta, Minister of Guatemala, Salvador and 
‘** Honduras, in the United States, a note dated 
‘the 16th inst... making known his intended de 
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‘** parture for Guatemala on leave of absence granted 
‘* him, and requesting that, during his absence, you 
‘* should be permitted to communicate to the De- 
partment of State any information connected 
with the peace of Central America that may be of 
sufficient importance to be brought without delay 
‘to the notice of the Secretary of State. 
‘The Secretary of State will have pleasure in 
receiving any communication, in relation to Cen- 
‘* tral America, of which you may be made the chan- 
‘* nel, as intimated by Sefor Lainfiesta, 
‘Tam, sir, 
* Your obedient servant, 
‘* G. L. RIVEs, 
‘* Assistant Secretary.” 


** 


* 


** 


On March 7th, 1880, the defendant received from 
the Hon. James G. Blaine a letter dated at Washing- 
ton, D.C.. March 6th, 1889, informing him that the 
President had, by and with the advice and consent 
of the Senate, appointed him to be Secretary of 
State, in the following language, viz. : 


‘* Department of State. 
‘** WASHINGTON, March 6, 1889 
“* Bae @ 

‘* | have the honor to inform you that the Presi- 
‘dent by and with the advice and consent of the 
‘Senate has appointed me to be Secretary of State, 
‘and that | have this day entered upon the duties of 
the office. 

* Accept, sir, the renewed assurances of my high- 
‘est consideration. 


° 


‘* JAMES G. BLAINE. 
‘Senor Don JAcoB BaAtIz. 
** In charge of the Legations of Guatemala, 
‘* Salvador and Honduras.” 


Notice of the appointment of a Secretary of State 
of the United States is never sent, according to the 
long continued usage.of the State Department at 
Washington, to those acting as Consuls of Foreign 
Governments in this country, but only to those 
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who are recognized as ministers or diplomatic rep. 
resentatives, or are acting in such capacities. 


Under date of April Ist, S89, the present Secre 
tury of State, Hon. James G. Blaine, sent to the 
defendant a eommeuanication addressed to him as 
“In charge of the business of the Legations of 
* Guatemala, Salvador and Honduras,” of which the 


follow Ing Is a COPY, V1Z.: 


** Department of State. 


* WASHINGTON, April Ist, ISS. 

“Sik: Lhave the honor to inform you that Mr. 
~ Henry C. Hall, having been recalled from. the 
office he now fills as Envoy Extraerdinary and 
Minister Plenipotentiary of the United States to 
‘the Republics of Guatemala, Salvader and Hondu 
* ras, the President has been pleased to appoint by 
‘and with the advice and consent of the Senate, 
* Mr. Lansing B. Mizner, an eminent citizen of the 
State of California, to suceeed Mr. Hall. 

‘The high attainments and distinguished per 
‘sonal qualities of Mr. Mizner are deemed by the 

President to especially fit him te represent the 

* United States near the governments of friendly na 
“tions to which this Government and its people 
‘are bound by so many important and intimate 
* ties. 

* Asking that you will kindly apprise the Govern 
“ments of Guatemala, Salvador and Honduras 
“of the appointment of Mr. Mizner, I avail my 
“self of this opportunity to offer to you, sir, the 
* assurances of my high consideration. 

* James G. BLAINE 


* 


‘Senor Don JAacop BAtIz. 
* In charge of the business of the Legations of 
*(Quatemala, Salvador and Honduras.” 


In the Official Circular issued by the Department 
of State at Washington, D. C., ** Corrected to June 
* 13th, 1859, Concerning the Foreign Legations in 
the United States,” under the heads of Guate- 


mala, Salvador and Honduras, the absence of Mr. 
Lainfiesta is mentioned and there is a note read. 


ing ** Jacob Baiz, Consul-General, in charge of the 
= ** business of legation, New York City.” 


Mr. Lainfiesta never returned to the United 
States as the Minister from said Republics, and on 
or about July 10th, Iss, Dr. Fernando Cruz ar- 
rived in this country and was presented to the Sec- 
retary of State and President as Envoy Extraor- 
dinary and Minister Plenipotentiary from said 
Republics of Guatemala, Salvader and Honduras 
to the United States. 


On January lith, 1890, Dr. Craz sent a com- 
munication to the State Department, of which the 
folowing is a correct translation viz. : 

—» 

) 

| ‘** Legation of Guatemala in the United States. 

** WASHINGTON, January I1th, 1890, 

** SIR : 

| ‘* Mr. Michael H. Cardozo, counsel for Don Jacobo 

) ** Baiz, in the suit which has been brought against 

** the latter by Mr. J. H. Hollander in New York, 

| ** presented to your Excellency a brief of the facts 

‘in the case and made applicaton to you to be 

| ** pleased to order that he be furnished with a cer- 


‘tificate in regard to the character of Mr. Baiz 
during the absence of Don Francisco Lainfiesta 
‘and until I arrived to take his place. 
‘It being urgent to possess this document, since 
the day approaches to make use thereof, and the 
‘ Government of Guatemala, having instructed Mr. 
» 4 ‘* Baiz to make the publication upon which the suit 
**is brought, under the belief that he was its re- 
"" presentative in this country from the day of 
**Seflor Lainfiesta’s departure, | take the liberty of 
‘ begging vour Excellency to be pleased to order 
‘ that the certificate applied for by Mr. Cardozo be 
‘issued as soon as possible, and sent to me In or- 
‘der that I may forward it without loss of time. 
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‘* lam, with assurances of high consideration and 
‘ respect, 
‘ Your Excel! ney 's obedient servant, 
‘** FERNANDO CRUZ. 
* To the Honorable 
‘** James G. BLAINE, 
Secretary of State of the United States.” 


On January 2Ist, Iso, the Acting Secretary of 
State sent a reply of which the following Is a copy, 


VIZ. 


‘* Department of State. 
* WASHINGTON, January 21, [Svo. 
<n 

‘*Thave the honor to acknowledge the receipt of 
* your note of the Lith instant, in which you request 
‘a certificate in regard to the character of Mr. 
‘Jacob Baiz during the absence of Mr. Francisco 

Laintiesta, and until your arrival in his place. 
* The facts are, that on January 16th, ISS, Mr. 
‘* Lainfiesta informed the Department of his pro 
‘posed departure from the United States for Guate 
‘mala on a leave of absence, conveying this in- 
* formation to the Secretary of State, Mr. Lainfesta 
said : 

“ In the meantime I beg your Excellency to per- 
“mit Mr. Jacob Baiz, Consul-General of Guate 
** mala and Honduras at New York, to commu 
** nicate to the Department of State any informa- 
** tion connected with the peace of Central 
** America that may be of sufficient importance 
* *to be brought without delay to your Excellen 
eae CV's notice.” Referring to this note the Depart- 
“ment, on January 24th, 1889, wrote to Mr. Baz, 
‘saving: * TheSecretary of State will have pleasure 

‘in receiving anv communication in relation to 
** Central America, of which youmay be made the 
‘* channel, as intimated by Sefior Lainfiesta.’ 
* The next communication of the Department to 
‘Mr. Baiz bears date March 6th, 1889, in which he 
‘was informed of the accession to oftice of the 
** present Secretary of State, which Mr. Baiz ac- 
* knowledged on the following day. 

*QOn April Ist, Iss, the Department addressed a 
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communication to Mr. Baiz * In charge of the busi- 
‘ ness of the legations of Guatemala, Salvador and 
‘ Honduras,’ in which he was informed of the re 


‘call of Mr. Henry C. Hall, as Envoy Extraor- 
‘dinary and Minister Plenipotentiary of the 
‘ United States to the Republics of Guatemala, Sal. 
‘vader and Honduras, and of the appointment 
‘by the President, by and with the advice and 
‘consent of the Senate, of Mr. Lansing B. Mizner 
‘to that post. Mr. Baiz was requested to apprise 
: the respective governments of this appointment. 


~ 


* This communication Mr. Baiz acknowledged on 
* April 2nd, 1889. On May 17th, 1889, Mr. Baiz 
‘announced to the Department your appointment 
‘by the Government of Guatemala as its Minister 
‘ Plenipotentiary at this capital in place of Mr. 
‘ Lainfiesta, which was duly acknowledged by 
‘the Department on the 20th of the same month. 


es Subsequently correspondence took place between 


‘the Department and Mr. Baiz in relation to your 
‘entrance into the United States and to your recep 
‘tion as Minister. OnJune l4th, 1889, Mr. Baiz 
‘enclosed to the Department an autograph letter 
‘from the President of Guatemala dated May 20, 
‘Iss, to the President of the United States, re- 
‘lative to the recall of Mr. Hall as United States 
‘ Minister to the States of Central America. Of 
‘ this communication, the Department acknowledg- 
‘ed the receipt on June 25th, 1S, This, it is be 
‘lieved, is a correct resume of the facts in regard 
‘to Mr. Baiz’ action as the representative of Gua- - 
; temala ib the absence of her duly accredited Minis- 
‘ter from the United States. 


** Accept, sir, the renewed assurances of my high- 


‘est consideration. 


* WILLIAM FF. WHARTON, 
* Acting Secretary.” 


The only proef produced by the plaintiff on the 


motion to dismiss for want of jurisdiction is the 
conceded fact that the defendant ts a citizen of the 
United States, and a letter of Mr. Alvey A. Adee, 
in the following language, viz. : 


10) 


‘* Department of State, | 
‘* WasHiInctron, October 4th, 188. 
“hk. D. BENEDICT, Esg.., 
‘Os Wall Street, 
New York. 

a. | 

‘| have to acknowledge the receipt of your letter 
of the 3d inst., and to sav in reply that Sefor Fer 
‘nando Cruz presented his credentials as the 

Knvoy Extraordinary and Minister Plenipotentiary 
‘of Guatemala here, July tith, TSs9. 

Prior to that SeTnor Laintiesta Wills the accredy 
‘ted and recognized minister. but had been for 
‘some time absent from the United States. During 
‘his absence the business of the Legation was con 
‘ducted by Consul-General Baiz, but without diplo 
“gnatic character. ee 

lam, Sir, 
Your obedient servant, 
** ALVEY A. ADEE, 
‘2d Assistant Secretary. 


The petitioner claimed that it was a logical and an 
irresistiblé legal conclusion from the foregoing docu- 
mentary proof, that from on or about January 16th, 
ISS, the time when Lainfiesta departed from the 
United States upon the temporary leave of absence 
granted to him, down to on or about July 10th, 
Iss, he was the acting Minister and sole r presen 
tative of the Republics of Guatemala, Salvador and 
Honduras in the United States, and exclusively in 
charge of the diplomatic affairs of said three Repub 
blics in the United States, and was so recognized 
and treated by the United States: in other words, 
that he was their ‘**Chargé datfaires,” and that 
hence the District Court was without jurisdiction 
to proceed against him in said suit, and that if jum 
isdiction existed in any Court for the prosecution 
of his alleged wrongful act, it Was vested solely in 
the Supreme Court of the United States, pursuant 
to the provisions of the constitution and the statutes 
of the United States in such case made and provided. 


1] 


POINTS. 


First. 


The framers of the constitution of the United 
States with characteristic and great wisdom, express- 
ly provided (Constitution, Article 3, Section 2) that 
the judicial power of the United States shall extend 
to *‘ all cases affecting ambassadors, other public 
‘ministers and consuls.” 


The statutory enactments of September 24th, 1759 

ic, 20. 8. 13, v. 1, page 80), now embodied im Section 
Os7 of the Revised Statutes of the United States, 
(second edition,: 187s), expressly provide that the 
United States Supreme Court ** shall have exclusive- 
‘ly all such jurisdiction in all suits and proceedings 
‘against ambassadors, or other public ministers, 
‘or their domestics, or domestic servants, as a court 
‘of law can have consistently with the law of 
** nations.” 

in the opinion of Hon. Caleb Cushing to the Sec 
retary of State, entitled ** Ambassadors and other 
‘* Public Ministers of the LU nited’States ” (Vol. 7. 
Opinions of Attorneys General,.p. 186), it is said 
that: ‘* The expression ‘ambassadors and other 
‘* public ministers’ which occurs three times in the 
‘* Constitution, must be understood as comprehend. 
‘ing all officers having diplomatic functions, what- 
‘ever their title or designation, ’ 


The apparent and proper object of these constitu- 
tional and statutory provisions, was to. strictly 
guard any person’ exercising diplomatic functions 
from any possible prejudice of locality, and to 
prevent such a person from being sued in any 
Court save in the highest Court of the nation. 


rz 


Second. 


This Court has power to issue a writ of prohibt 
fiom in the case now before it. 


ia.) If the position of the petitioner is correct. 
to wit: that he was the acting Minister or chargé 
(affaires of the Republics of Guatemala, Salvador 
and Honduras, this Court, and this Court alone, 
ander the Constitution and Statutes of the United 
States, has jurisdiction of any action that might be 
brought against him while he was such Minister on 


chargé Vattatres. 


Section T16, of the Revised Statutes of the United 
States provides that ** The Sapreme Court and the 
* Cireuit and District Courts shall have power to 
‘issue writs of sevre facias. They shall also have 
* power to isstte all writs not specifically provided 
for by Statute, which may be necessary for the 
‘exercise of their respective jurisdictions, and 
* agreeable to the usages and principles of law.” 

If, therefore, the jurisdiction is exclusive in this 
Court to entertain the suit now pending against the 

“ 
petitioner in the United States District Court, be 
cause of the position he occupied, then some writ to 
assert that jurisdiction and to prevent another Court 
from exercising It. Is hecessaryv to the maintenance 
of the exclusive jurisdiction of this Court. 


The writ which is ‘‘ agreeable to the usages and 
* principles of law” is primarily the writ of prohi 
bition. 


There is bo decision under this section (716 of the 
Revised Statutes) which holds that in a suit of which 
this Court would have original jurisdiction, if it were 
brought in it, a writ of prohibition cannot be 


se 


issued under the authority conferred upon it by this 
section. 


All of the cases which have arisen, in’ which 
this Court has refused to issue a writ of prohibi- 
tion, under ,the provisions of this section, are 
cases in which this Court did not possess original 
jurisdiction. 


(b). If the authority to issue this writ exists at all 
in any case, this is manifestly a proper occasion for 
its exercise, for the suit to restrain the prosecution 
of which this writ is sought is one in which the 
District Court has absolutely no jurisdiction what- 
ever, and the jurisdiction is exclusive in this Court. 


Kx parte Phoenix Insurance Co... 118 
I). S.. 610. 625. 


ic). Although the issuing of a writ of prohibition 
is, In a certain sense, discretionary, yet, where the 
facts upon which the application for the writ is 
based, are all matter of record, and the petitioner 
has promptly objected in due form to the jurisdic- 
tion of the inferior court, and the petitioner is with- 
out other adequate legal remedy, a proper case 1s 
made out for the writ. 


Smith vs. Whitney, 116 U. S., 167, 173. 


Third. 


If this Court has no power to issue a writ of pro- 
hibition under section 716, then it may issue a writ 
of mandamus under section 688 of the Revised 
Statutes. 


[4 

his Section reads as follows: ‘* The Suprens 
‘Court shall have power to Issue writs of prohn- 
* bition in the District Courts when proceeding as 
‘Courts of Adnnraltv and Maritime jurisdiction, 
‘and writs of mandamus in cases warranted by the 
“principles and usages of law, to any Courts ap 
* pointed under the authority of the Umited States, 
"Or TO Persons holding office under the authority of 
‘the Lmited States, where a State or an ambassador 
‘or other public minister or a consul or vice-consul 


Is al par \ 


The District Court Is asserting Jurisdiction in a 
ase in Which this Court alone has authority to act. 
It is a Court appointed under the authority of thre 


nited states 


lf Is agreeable cf. ‘the principle and lIsaye's ray 
“Jaw” thatan inferior tribunal should not be per 
mitted to act where it is asserting a jurisdiction 


which belongs exclusively to a superior one. 


Mandanius is a proper remedy to restrain an in 
ferior court from exercising jurisdiction which it 


does not POSSCSS. 


Virginia vs. Rives, 100 U. S., 313, 3238 


>a) 


It is elementary that a writ of mandamus Is the 
proper remedy to require a court to assume jurisdic 
tion of a case which properly belongs to if, or to 
decide a matter W hie I) is properly before if for yudi 


elal dete! nilnation. 


Hollon Parker, petitioner, 131 U. s.. 
eek 

Chateaugayv tron Co... petitioner, 12s 
U.S., 544. 


hv parte Parker. 120 U. . das. 


RCN em a cami te 


A ANNE see 


lo 


Kx parte Morgan, 114 U.S., 174 

Kv parte Burtis, 103 U. 5., 238. 

Ex parte Railway Co., 10L U.S. 711. 
Ex parte Flippin, 4 U.S. 350. 


Assuredly, if a writ of mandamus is the proper 
remedy and will issue tocompel a court to assume 
jurisdiction where it possesses it, it is also the 
proper remedy and should issue to compel a court 
to dismiss a case and refrain from attempting to ex. 
ercise jurisdiction where it does not POSssess such 


jurisdiction. 


In one case it issues Lo compel acourt toact: in 


the other to refrain from acting. 


(ne is but the converse of the other. 


Fourth. 


The right of a foreign Minister, temporarily 
leaving this country,to designate some one to act as 
chargé (affaires for the Government he represents 
during his absence, is universally conceded. 


Mr. Lainfiesta being about to leave this Country 
ona Temporary leave of absence, exercised that right 
and designated the defendant to act in his place 
during such absence, and the defendant did so act 
down to the time of the receiving of the new Minis 
ter, Don Fernando Cruz. 11) July, Psst 


The State Department recognized the right of 
Mr. Lainfiesta, as exclusively it was vested with 
authority to do, to make such designation, and 
treated the defendant in a diplomatic character, from 


she nivel. — sme net areata AO AE il Ee yi 


ar 


the time of Mr. Lainfiesta’s departure to the time 
of the arrival of Dr. Cruz. 


The State Department under date, March 6th, 1859, 
sent to the defendant as ** Jn charge of the Legations 
of Guatemala, Salvador and Honduras.” notice 
of the appointment of Mr. Blaine to his position 
as Secretary of State. 


Such a communication is never made to those act 
mg as consuls, but only to those exercising diplo 
matic functions. 


The defendant was not the Consul of Salvador, 
and yet he was recognized by the Department as rep 
resenting not alone Guatemala and Honduras, of 
which he was Consul, but also as representing 
Salvador. 


Clearly it was only by reason of the recognition of 
our Government of the fact that the defendant was, 
by virtue of the letter of Mr. Lainfiesta, exercising 
diplomatic functions, that he was recognized by 
our Government, as in any way representing a coun. 
try of which he was not even consul. 


The letter of April Ist, Isso, by the Secretary to 
the defendant was addressed to himas ** Jv charge of 
* bhi business of the Legatious of (sjuatemala. Sal 
a vador aud Houduras,” and the letter itself required 
him to do a distinctive diplomatic act, that is, to 
inform the three Republics, in accordance withthe 
request expressly contained in the letter, of the ap 
polntment of the new Minister to those three 
Republics. 


The letter of the Acting secretary to Dr. Cruz, 
dated January 21st, 1890, shows beyond question 


that the defendant did exercise that peculiarly diplo 


me 


Ly 


matic function, and after having informed the three 
Republics of the appointment of the new Minister 
to them, transmitted to the secretary of State an 
autographic letter from the President of the Repub 
he of Guatemala to the Secretary, acknowledging 
notice of the recall of Mr. Hall, our former Minister, 
and the appointment of Mr. Mizner, our new Minis 
Ler, 


The letter of the Acting Secretary ef January 
Yist, ISvO, contains a full statement of all the acts 
done by the defendant during the absence of Mr. 
Lainfiesta, and before the arrival of Dr. Cruz, and 
these acts show, conclusive ly, that between the time 
of the departure of Mr. Laintiesta on or about Jan 
uary 16th, ISs9, and the presentation of Dr. Cruz as 
the new Minister on or about July 10th, 1889, the 
defendant Was the ehare datfaires of these three 
Republies 


it is true that Mr. Adee’s letter of October 4th, 
Iss, says that the defendant was acting ** without 
diplomatic functions,” but, it is apparent, that his 
conclusion is wholly unwarranted by the documen: 
tary evidence here produced, and by the statement 
in this verv letter that during the interval between 
the departure of Mr. Lainfiesta and the arrival of Dr 
C‘ruz, the defendant was in charge of ** the business 
‘of the Legation.’ 


It mav be suggested that the petitioner is a citizen 
of the United States, and that hence he wouid never 
have been received by our Government as the repre 
sentative of a foreign nation 

Of course, the propel poOhey. of the Government 
mav be against recognizing a citizen of the United 
States as a Minister from a foreign nation, but it 
cannot be said that the United States has no right 


ta do ae 


1s 


Notably, in the case of Mx. Burlingame, it re 
ceived him as a Minister from China, and for a long 
time permitted him to act as such, and that. too. 
when China had never before had any representative 
in the United States. 


Peculiarly, that doctrine of public policy does not 
apply here, for, at best, it was only a temporary 
recognition of the petitioner as acting in a diplo 
matic character. 


Mr. Evarts, Secretary of State, in a_ letter to 
Mr. Camacho, dated April 20th, 1880, says : 


* Although the usage of diplomatic intercourse 
‘between nations is averse to the acceptance, in 
‘the representative capacity, of a person who, 
‘while native born in the country which sends 
‘him, has yet acquired lawful Status as a citizen 
“by naturalization of the country to which he is 
* sent, as is understood to be the case with your 
“ worthy self, [ am not disposed to interpose any 
‘technical obstacle, however sound, to the imme. 
diate renewal of diplomatic relations with Vene 
* guela, and it will give me much pleasure to re 
‘celve from your hand the original letters of 
‘credence you bear, at such time to morrow, the 
** Yist inst., between 12 and 8 o'clock, as may be 
‘* most convenient to you.” | 


MSS. Notes, Venezuela: 1 Wharton 
lnter. Law Dig. }?. 62S, Sec. SS2. 


Fifth. 


The authorities clearly and abundantly support 
the position here contended for by the counsel for 


the petitioner and show, manifestly, that in cases 


Oe OS 
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where the facts are not in any degree as strong as 
they are here indisputably shown to be, the Courts 
of the United States have. recognized that persons 
were acting in a diplomatic character. 


U.S. vs. Ortega, 4 Wash. C. C. R. 531, 

U.S. vs. Liddle, 2 Wash. C. C. R. 205. 

U. S. vs. Benner, Baldwin’s C. C. R. 
234. 


Sixth. 


The authorities on International Law uniformly 
recognize the position which the defendant occupied 
as one clothed with diplomatic functions. 


Woolsey’s Int. Law, 4th. Ed. (1876), p. 
Ltd, 

Wheaton’s Int. Law, 8th. Ed. (1866), 
pec. ZL. 

Kents Comm.. marge. p. 39, Ed. of 1889. 
Note. | 

Hall’s Int. Law, 2nd. Ed. (1884), p. 292, 
spec. 105. 

Bouvier’s Law Dic. Tit.. ‘‘Chargé d 
Affaires.” 

Heffter’s Droit International Public 
de Europe, p. 38s. 

Martens’ Guide Diplomatique, 5th. Ed. 
S 16. p. Ol. 

Kluber. Droit des Gens. Mod., § 182. 

Phillimore’s Int. Law, 2nd. Ed. Vol. 2, 


$220. 
Halleck’s Int. Law, New Ed., ,. wee 
}). 24. 


Das Europiiische Volkerrecht der Gegenwart auf 


den bisherigen Grundlagen, von Dr. August Wilhelni 


Heltter, Sechste Ausgabe, Seite oo. 


‘ 
(>i 


'* 
‘ 


Woolsey, uf svpra, speaking of the various grades 


! Miiniste rs, SAYS; 


‘To the fourth. Chargés daffaires accredited to 
Vinnuiste rs of Foreign affarrs. mith wmhon would AY 


‘yechoned Cousuls muvested with diplomatic fune 


: lions. 


\\ nea#ron. AAY) SUPT, SiVs ; 


* Chargvés dattarres. accredited to the Vinnisters ot 
foreign affairs of the Court at which thev reside. 


-are either chargés Waffaires ad hoe, who. are 
‘originally sent and accredited by their Govern 


ments, or charade Ss Taftlaire Ss per suterim, substi 


; luted hi lhe place (>} lhe VWinsster of heir respec 


. a : e «6 
haere HWaTIOUS, during HiaS cbse sice 


Hall above cited, SavVs 


/ 


( ‘onsuls (fae SOME ses (fecre dite af (is cha (fe \ 


‘ Halharvre y. Whe if such is fhie COIiNe their (C‘onsular 


, characte 7 is necessarily subordinate df lo thas jj 


; SU pH rior diplomatic characte rs and thie 4 (tit, CO; 


N¢ quently tuvested math diplomatic proeil ges.” 


Martens, whz SUPTa, SANS : 


* Les charges Watfaires ad hoe, en mission pet 
manente, sont accredites par des lettres remises 


“au ministre des affaires étrangeéres. Les Chargés 
‘(Watfaires ad interim sont presenté comme 
‘tels par le ministre de premiére ou 2° classe 


lorsquil se dispose a quitter som poste tem 
porairement ou definitivement. Les Chargés dat 
faires «le la premiere classe ont le pas sur ceux 


‘qui ne remplissent queun service intérimaire, c’ est 


‘deux seuls que parle le réglement de Vienne 


‘agents accredites aupres des ministres des affaires 
‘(étrangeres). De meme, le chargé daffaires, ad 


Interim dune ambassade passe devant le rempla 


“cant dun envove, 


, 


A | 


Kluber. ube Supra, Say s.* 


‘* La troisiéme classe contient les ministres pro- 


‘prement dits, les ministres résidents, les minis: 

‘tres chargés daffaires, les résidents (agentes m 
a" , , oe 

‘rebus), les chargés daffaires (Geschaefttriiger), 


les agents diplomatiques dans Vacception spéciale 


‘du mot, ainsi que ceux des consuls auxquels est 
‘attribué un caractere diplomatique. Les chargés 
‘(affaires sont accrédités, ou immediatement par 
‘leur souverain, ou ad interim seulement par le 
‘ministre ordinaire résidant a la méme cour, 
‘pour le temps de son absence. Dans le premier 
‘cas, ils présentent, au moins au chef du départe- 
‘ment des affaires etrangeres, des lettres de cré- 


‘ance; au second cas, ils sont légitimés auprés du 


‘meme chef par Penvove ordinaire, soit pur écrit, 


‘soit de vive voix. Le reglement du congres de 


Vienne, ne rahe dans la troisiéme classe que ceux 


‘des charges d'affaires, accréditeés seulement au- 
‘pres des ministres charges du département des 


. 


‘affaires étrangéres. Comme nous VDavons dit, le 


congres (@Aix-la-Chapelle a eréé une classe In- 


‘termeéediaire entre les chargés d'affaires et les 
‘ ministres de deuxiéeme rang.” 


Phillimore, Int. Law, above cited, says: 


The fourth, usually denominated the third 


‘class, includes chargés (affaires (Geschiiftstriger) 
‘accredited to the Minister of Foreign Affatrs ; 


‘either such as are originally sent and accredited 
‘ad hoc. or who have been nominated, eather ver- 


‘bally or by writing, ad interim, during the ab 
" SECUCE of the minister. * * The ceremon- 
‘jal honors to which this class may be entitled ap- 
‘pear doubtful, but they are entitled to the immuna- 
: fire S of recoguiz af diplomatic aqeuts, though with 


‘out the formal character of * Ministers.’ 


Halleck’s nt. Law. wba Supra, SAVS : 


se harges (affaires are divided into two classes, 


‘according to the nature and object of their ap- 
‘pointment, viz.: Charges daffaires, ad hoe, who 


‘are originally sent antlaccredited by their Govern- 


ded 


“ment in that capacity, and chargés daftaires, pez 
‘gntermm, Who are substituted in the place of the 
‘ministers of their respective nations during his 
‘ absence.” 


Bouvier. Savs : 


‘He has not the tithe of Minister, and is yen 
‘erally introduced and admitted through a verbal 
‘presentation of the Minister at his departure, or 
* through letters of credence addressed tothe Minis 
‘ter of the State of the Court to which he is sent. 
* He has the essential rights of a Minister; 1 Kent 
* 30 n. 4 Dall. 321.” 


Hefftter, under the head of different orders of dip 
lomatic agents, reads thus: 


‘* La Troisieme Classe : 


* les charges daffaires accredités seulement auptes 
‘des ministres des affaires étrangéres, pea importe 
‘*WPailleurs quils portent le titre de Ministres ou 
‘non; les consuls chargés dune mission diploma 
 tique particuliere de leur government.” 


The note to Kent above referred to reads thus : 


“Charge Waffaire is a diplomatic representative 
‘or Mimster of the fourth grade.” 


Dr. Heffter says : 


** Die dritte Classe: Die bloszen Geschaftstriger, 
‘welche nur ber den Ministerien der auswiirtigen 
* Angelegenheiten beglaubigt sind, und zwar ohne 
* Unterschied, ob thnen noch der Titel eines Minis- 
* ters gegeben ist oder nicht. Eben dahin wiirden 
‘auch die mit diplomatischen Functionen beauf. 
* tragten Consuln zu rechnen sein, wogegen die mit 
‘* dem Titel eines Minister-Residenten bei fremden 
‘* Hofen Angestellten eine Mittelclasse zwischen der 
‘zweiten und dritten ausmachen sollen.” 
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Seventh. 


All of the documentary proof submitted in the pe- 
titioner’s behalf would be admissible at a trial of the 
action. 


It consists either of original letters of the State 
Department to the petitioner personally, or copies 
of papers on file in that department duly certified by 
it as required by law. 
See, 
U.S. Rev. Stat., Section 882. 


That section expressly provides that : 


‘* Copies of any books, records, papers or docu: 
‘ments in any of the Executive Departments, au- 
‘ thenticated under the seals of such departments, 
‘ respectively, shall be admitted in evidence equally 
‘with the originals thereof.” 


Eighth. 


The petitioner well pleaded the want of jurisdic: 
tion, in the District Court, for as it did not appear 
on the face of the complaint, it was, therefore, prop 
erly pleaded in his answer. 


N. Y. Code of Civil Procedure, $ 498, 


(b) Even if he had not pleaded privilege from suit 
at all, he could at any time have asserted it. 


It is not his privilege, but that of the three Cen- 
tral American Republits he represented. 

Davis vs. Packard, 7 Pet. 276, 

Holbrook ws. Henderson, 4 = Sandf. 
Super. 619. 


li Davis vs. Packard (supra) Thompson, /., (p. 


Yst) cays 


But if the question was open for consideration 
* here whether the privilege claimed was not waived 
“by omitting to plead it in the Supreme Court, 
we should tmeline to Say it was not, If this Was 
LO be viewed mv rely as a personal privilege, phere 
‘“omight be grounds for such a conclusion, but it 
Cannot be so considered, If Is the privilege of the 
‘country or government which the consul repre 
sents. This isthe leht in which foreign ministers 


ire considered by the law of nations. and out 


Constitution and law seem to put Consuls on the 
same footing in this respect.” 
If the privilege or exemption was merely 


personal, it can hardly be supposed that it would 
. i sufficiently pmportant 
bo require a special provision in the constitution 


i i 

‘and laws of the United States. Higher consid 

“erations of public policy doubtless led to the pro 
VISION lt was deemed fit and proper that the a: . 
Courts of the Government, with which rested the ” 
regulation of all foreign intercourse, should 
have cognizance of suits against the representa 
tives of such roreign Governments. Tpnat it is 

‘not considered a personal privilege Ino England, 

‘asevident from what fell from Lord EHenborough, 
in the case of Marshall vs. Critico, ) Kast, 447 
lt was amotion to discharge the defendant from 

** arrest common bail on the ground of his 
privilege under the Statute, 7 Ann, c. 12, as being 
Consul-General from the Porte. Lord Ellenbor- 

‘ough said, this is not a privilege of the person, but 
of the State = hr represents. and the defendant ‘ 
having been divested of the character in which 
he claims that privilege, there is no reason why 
he should not be subject to process as othe 
persons; and the motion was denied on this 
eround., 

‘* Nor is the omission to plead the privilege 

“deemed a waiver in England, as is clearly to be 

‘inferred from cases where application has been 

‘made to discharge the party from execution, on 


on , 
the ground of privilege under the Statute of Ann 


which is considered merely as declaratory of the 
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‘law of nations; and no objection appears to 
‘have been made, that the privilege was not 
‘* pleaded, 3 Burr. 1478, 1676.” 


Ninth. 


A rule to show cause why a writ of prohibition, 
or, in the alternative, a writ of mandamus, should 
not issue, should be granted. 


JOSEPH H. CHOATE and 
MICHAEL H CARDOZO, 


Of Counsel, 


SR a or A MELT NA GO OL HG NE NE PRES Bip oe 


* 


SUPREME COURT OF THE UNITED STATES. 


Lx parte, 
JACOB BAIZ, 


Petitioner. 


Brief in behalf of Petitioner on Motion for Writ of Prohibition or 
Writ of Mandamus. 


JOSEPH H. CHOATE, 
MICHAEL H. CARDOZO, 
Of Counsel for Petitioner. 


PRESS OF CLARENCE S. NATHAN, 202 FULTON ST., N. Y. 


IN THE 


Supreme Courtof the United States, 


Kir parte Brief on be- 

, half of peti- 

. tioner on mo- 
JACOB IB AIZ. . tion fora writ 


of prohibition 


Petitioner. \s & writ of 


mandamus. 


j 


Statement of Facts. | 


On or about July 1, 1889, an action was com- 
menced by one John Henry Hollander in the Dis- 
trict Court of the United States for the Southern 
District of New York against Jacob Baiz. the above 
named petitioner, sued as Consul-General. etc., tO 
recover the sum of 850,000, as damages for the pub- 
lication by the said petitioner of an alleged libel 
upon the plaintiff. 


The answer of the petitioner contained a plea to 

the jurisdiction of said District Court in the follow- | 

ae ing language, Viz. : | 
‘* The defendant alleges that he is now, and ever 
‘* since the month of July, 1887, has been the Con- 
‘** sul-General of the Republi¢e of Guatemela, at the 

‘* City of New York, and that in or about the month 
‘‘of May, 1889, he received from the Republic of 

‘** Guatemala a duly authenticated copy of a Decree 


1 
i <A an eli ik i. ian tr ny 


~~) 


in the English language, dated at the National 
Palace in Guatemala, May 14th, Iss, with instruct- 
tions in writing from said Government to publish 
the same in the newspapers of the United States, 


‘and which said decree had previously been pub- 


lished in the ofticial Gazette, or newspaper, pub- 
lished in said Republic, and that pursuant to, such 
Instructions, which were sent to him both by letter 
and by cable, and not otherwise, he did, on or 


‘about the 9th day of June, 1889, send to the Man- 


‘agers of the Associated Press, in the Citv of New 


‘York, said authenticated copy of said decree, 
‘stating that it was possible that said Managers 
‘would find it of sufficient Interest to publish. 


That prior to the 16th dav of January, 1589, one 
Senor Don Francisco Lainfiesta, was Envoy Ex- 


‘traordinary and Minister Plenipotentiary of the 


Republic of Guatemala in the United States, and 
on or about that day he departed from the United 


‘States upon a temporary leave of absence, duly 


‘granted to him, and that from on or about that 
: day, down to on or about the 10th day of July, 


Iss?, this defendant became and was the acting 


* Minister and sole representative of the said Repub- 


lic of Guatemala in the place, and during the 


“absence of the said Envov Extraordinary and 


Minister Plenipotentiary, and was exclusively in 
charge of the diplomatic affairs of the said Repub 
lic in the United States. : 

‘And by reason of the facts herein alleged 


‘this defendant claims that this Court has no 


jurisdiction of this action, and that if any juris- 
diction for said act in fact exists In any Court, if 
is vested solely in the Supreme Court of the United 
States, pursuant to the provisions of the Constitu- 
tion and the Statutes of the United States in such 


‘case made and provided.” 


In the month of January, 180, upon proof con- 


sisting solely of original written communications 
from the State Department at Washington, D. C., to 
the petitioner, and of duly certified copies of papers 
on file in said Department, a motion was made before 
the Honorable Addison Brown, Judge of said Court, 
to dismiss said action upon the ground that no juris- 


diction existed in said Court to entertain the same. 


¢s 


¢»s 


The motion was denied and an order duly entered 
on the 17th day of February, 1590. 


An application was made _ to this Court for a 
rule to show cause why a writ of prohibition should 
not issue to said Judge prohibiting him from pro- 
ceeding further in said action, or if a writ of pro- 
hibition could not issue then for a rule to show cause 
why a writ Of mandamus should not issue com- 
manding the said judge to enter an order dismissing 
said cause, for the reason that jurisdiction of said 
action exists solely in this Court under the constitu- 
tion and laws of the United States, or for such and 
further relief as may be proper in the premises. 


The application was made upon the petition of the 
defendant in said action in the District Court, and 
annexed to said petition and forming part of it is a 
certified copy of every paper filed and order entered 
in said cause in said District Court and used upon 
said motion and the opinion of the Court. 


The rule was granted and Judge Brewn’s return is 
as follows : 


‘In obedience to the order to show cause in the 
‘*above matter, the undersigned, District Judge of 
‘* the United States District Court for the Southern 
* District of New York, having upon the motion 
‘* heretofore made in a cause pending in said Court 
‘* sitting asa Court of law, wherein John Hollander 
‘* is plaintiff and the above petitioner, Jacob Baiz, is 
‘* defendant, to dismiss the said cause for want of 
‘** jurisdiction, denied the said motion on the facts 
‘* and considerations appearing in the Record and 
‘* Opinion, copies of which are attached to the 
‘* petition herein and to said order to show cause, 
‘* submits to the Honorable Justice of the Supreme 
‘Court of the United States, whether the said 
‘* District Court should take further cognizance of 
‘* said cause, or should dismiss the same.” 


During the year 188%, the petitioner was the Con- 
sul-General of the Republics of Guatemala and 
Honduras, but not of the Republic of Salvador. 


Prior to the 16th day of January, 1889, Francisco 
Lainfiesta was the Envoy Extraordinary and 
Minister Plenipotentiary of the Republics of Guate- 
mala, Salvador and Honduras to the United States, 
and on or about that day departed from the United 
States upon a temporary leave of absence duly 
eranted to him. 


Prior to his departure from the United States, he 
addressed and sent to Hon. Thomas F. Bayard, 
secretary of State of the United States,.a letter 
dated at Washington, D. C., January 16th, 1889, of 
which the following is a translation, viz.: 


‘Central America Legation in the United States, 
‘*Guatemala, Salvador, Honduras. 
‘* Wasnincrox, D. C., January 16th, 18s9. 
* SIR: 

‘* | have the honor to advise your Excellency that 
‘in consequence of a serious family matter, Tam 
‘compelled to go to Guatemala for a short time, 
for which | have received by cable the necessary 
‘authorization. Meanwhile, L beg vour Excellency 
to please allow that the Consul-General of Guate 
‘mala and Honduras in New York, Mr. Jacob 
‘* Baiz, should communicate to the office of the 
Secretary of State any matter whatever relating 
* tothe peace of Central America, that should with- 
‘out delay be presented-tothe knowledge of your 
Excellency. 

‘It is pleasant to me to present to your Excel- 
leney the respects ot my distinguished COon- 
sideration. 


° 


* 


a. 


(Sed. ) * FRANCISCO LAINFIESTA. 
‘* Most Excellent Sir, T. F. BAYARD, 
* Secretary of State.” 


On January 25th, Iss, the defendant received 
from the State Department at Washington, D. C., a 
letter dated January 24th, 18s, in the following 
language, V1Z.: 
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‘Department of State. 
** WASHINGTON, January 24th, 1SS9. 
** Seflor Don Jacopo BaAIz, 
‘** Consul-General of Guatemala and Honduras, 
* New York City. 
"end 

* The Secretary of State has received from Sefor 
** Laintiesta, Minister of Guatemala, Salvador and 
‘** Honduras, in the United States, a note dated 
‘the 16th inst., making known his intended de- 
** parture for Guatemala on leave of absence granted 
* him, and requesting that, during his absence, you 
‘should be permitted to communicate to the De- 
“partment of State any information connected 
* with the peace of Central America that may be of 
* sufficient importance to be brought without delay 
‘tothe notice Of the Seer lary of State. 

** The secretary of State will have pleasure in 
* receiving anv communication, in relation to Cen- 
‘* tral America, of which vou may be made the chan 
‘nel, as intimated Dy Senor Lainfiesta. 

‘lam, sir. 
* Your obedient servant, 
*G. L. RIVES, 
Issistaul Secretary.” 

On March 7th. Isso, the defendant received from 
the Hon. James G. Blaine a letter dated at Wash- 
ington, D. C., March 6th, Iss. informing him that 
the President had, by and with the advice and con- 
sent of the Senate, appointed him to be Secretary of 
State, in the following language, viz.: 

** Department of State. 
* WASHINGTON, March 6, 1889 
oes 

‘+ | have the honor to inform you that the Presi- 
“dent by and with the advice and consent of the 
‘Senate hasappointed me to be Secretary of State, 
‘and that | have this day entered upon the duties of 
‘the office. 

a Accept, sir, the renewed assurances of my high- 
* est consideration. 

* JAMES G. BLAINE. 
**Sefior Don JAcoB Batlz, 
‘© In charge of the Legations of Guatemala, 
** Salvador and Honduras.” 


) 


Notice of the appointment of a Secretary of State 
of the United States is never sent, according to the 
long continued usage of the State Department at 
Washington, to those acting as Consuls of Foreign 
Governments in this country, but only to those who 
are recognized as ministers or diplomatic representa- 
tives, or-are acting in such capacities. 


Under.date of April Ist, 1580, the present Secre- 
tary of State, Hon. James G. Blaine, sent to the de- 
fendant a communication addressed to him = as 
‘In charge of the business of the Legations of 
Guatemala, Salvador and Honduras,” of which the 
following Isa copy, V1Z.: 


** Department of State. 
* WASHINGTON, April Ist, ISS). 

“Sir: - have the honor to inform you that Mr. 
‘* Henry C. Hall, having been recalled from the 
‘office he now fills as Envoy Extraordinary and 
Minister Plenipotentiary of the United States to 
* the Republics of Guatemala, Salvador and Hondu- 
ras, the President has been pleased to appoint by 
‘and withthe advice and consent of the Senate, 
“Mr. Lansing B. Mizner, an eminent citizen of the 
State of California, to succeed Mr. Hall. 

* The high attainments and distinguished per 
‘sonal qualities of Mr. Mizner are deemed by the 
* President to especially fit him to represent the 
** United States near the governments of friendly na- 
‘tions to which this Government and its people 
‘are bound by so many important and intimate 
°* ties. 

* Asking that vou will kindly apprise the Govern- 
“ments of Guatemala, Salvador and Honduras of 
* the appointment of Mr. Mizner, | avail myself of 
“this opportunity to offer to vou, sir, the assur- 
‘ances of my high consideration. 

* JAMES G. BLAINE. 


. 


- 
* 


‘Senor Don JACOB BAIZ. 
“f. Sus charge of the business of the Legations of 
‘** Guatemala. Salvador and Honduras.” 


In the Official Circular issued by the Department 
of State at Washington, D. C., ** Corrected to June 


- 


‘** 13th, Is89, Concerning the Foreign Legations in 
‘*the United States,” under the heads of Guate- 
mala, Salvador and Honduras, the absence of Mr. 
Lainfiesta is mentioned and there is a note reading 
** Jacob Baiz, Consul-General, in charge of the 
‘** business of legation, New York City.” 


Mr. Lainfiesta never returned to the United 
States as the Minister from said Republics, and on 
or about July 10th, 18s”, Dr. Fernando Cruz arrived 
in this country and was presented to the Secretary 
of State and President as Envoy Extraordinary and 
Minister Plenipotentiary from said Republics of 
Guatemala, Salvador and Honduras to the United 
States. 


On January lith, Iso, Dr. Cruz sent a com- 
munication to the State Department, of which the 
following is a correct translation, viz.: 


‘* Legation of Guatemala in the United States. 
* WASHINGTON, January Ith, 1s90, 

tees 

** Mr. Michael H. Cardozo, counsel for Don Jacobo 
* Baiz, in the suit which has been brought against 
‘the latter by Mr. J. H. Hollander in New York, 
** presented to your Excellency a brief of the facts 
‘in the case and made applicaton to you to be 
‘* pleased to order that he be furnished with a cer- 
‘* tificate in regard to the character of Mr. Baiz 
‘during the absence of Don Francisco Lainfiesta 
‘and until I arrived to take his place. 
‘ It being urgent to possess this document, since 
the day approaches to make use thereof, and the 
** Government of Guatemala, having instructed Mr. 
‘** Baiz to make the publication upon which the suit 
‘‘is brought, under the belhef that he was its re- 
‘‘ presentative in this .country from the day of 
‘‘Sefior Lainfiesta’s departure, | take the liberty of 
‘begging vour Excellency to be pleased to order 
‘* that the certificate applied for by Mr. Cardozo be 
‘‘issued as soon as possible, and sent to me in or- 
‘‘der that | may forward it without loss of time. 


s 


‘*T am, with assurances of high consideration and 
** respect, 
* Your Excellency’s obedient servant, 
(Signed. ) ** FERNANDO CRUZ. 
* To the Honorable 
‘* JAMES G. BLAINE, 
* Secretary of State of the United States.” 


On January ZIst, 1890, the Acting Secretary of 


State sent a reply of which the following Is: a copy, 
Vis. : 
* Department of State. 
* WASHINGTON, January 21, 1890, 
oan 3 
‘LT have the honor to acknowledge the receipt of 
* your note of the [1th instant, im which you request 
‘a certificate In regard to the character of Mr. 
* Jacob Baiz during the absence of Mr. Francisco 
‘* Laintiesta, and until your arrival in his place. 
“The facts are, that on Januar l6th. Isso. Mr. 
Lainfiesta informed the Department of his pro- 
posed departure from the United States for Guate- 
‘onala on a leave of absence, in conveying this in- 
* formation to the Secretary of State, Mr. Lainfesta 
** ona : 
**Tn the meantime | beg your Excellency to per 
* anit. Mr Jacob Baiz, Consul-General of Guate 


“ sSonala and Honduras at New York. to commu 


* * nicate to the Department of State anv informa 

‘tion connected with the peace of Central 
\** America that mav be of sufficient Hnportance 
* tobe brought without delay to your Iexcellen 
* ev'’s notice. Referring to this note the Depart- 
‘ment, on January 24th, 18s, wrote to Mr. Baiz, 
”” $a ie: * The Secretar of State will have pleasure 
‘ain receiving any communication in relation to 

** Central America, of which voumay be made the 

‘**schannel, as intimated by Senor Lainfiesta.’ 
* The next communication of the Department to 
* Mr. Baiz bears date March 6th, ISs0, in which he 
‘was informed of the accession to oftice of the 
‘present Secretary of State, which Mr. Baiz ac- 
* knowledged on the following day. 

‘On April ist, Iss, the Department addressed a 
* communication to Mr. Baiz * In charge of the busi- 
** * ness of the legations of Guatemala, Salvador and 
** Honduras,’ in which he was informed of the re- 
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‘“‘call of Mr. Henry C. Hall, as Envoy Extraor- 
‘‘dinary and Minister Plenipotentiary of the 
‘* United States tothe Republics of Guatemala, Sal- 
‘vador and Honduras, and of the appointment 
‘‘ by the President, by and with the advice and 
** consent of the Senate, of Mr. Lansing B. Mizner 
‘to that post. Mr. Baiz was requested to apprise 
** the respective governments of this appointment. 
* This communication Mr. Baiz acknowledged on 
**. April 2nd, 1889. On May 17th, 1889, Mr. Baiz 
‘announced to the Department your appointment 
** by the Government of Guatemala as its Minister 
‘** Plenipotentiary at this capital in place of Mr. 
‘ Laintiesta, which was duly acknowledged by 
‘the Department on the 20th of the same month. 
‘Subsequently correspondence took place between 
‘the Department and Mr. Baiz in relation to your 
‘entrance into the United States and to your recep 
‘tion as Minister. OnJune l4th, Isso, Mr. Baiz 
‘enclosed to the Department an autograph letter 
‘from the President of Guatemala dated May 20, 
‘Isso, to the President of the United States, re 
‘lative to the recall of Mr. Hall as United States 
* Minister to the States of Central America. Of 
‘this communication, the Department acknowledg 
‘ed the receipt on June 25th, Iss. This, it 1s be 
‘lieved, is a correct resume of the facts in regard 
“to Mr. Baiz’ action asthe representative of Gua- 
‘temalaintheabsence of herduly accredited Minis- 
‘ter from the United States. 
‘Accept, sir, the renewed assurances of my high 
‘est consideration. 
WILLIAM F. WHARTON, 
- Acting secretary ag 
The only proof produced by the plaintiff on the 
motion to dismiss for want of jurisdiction was the 
conceded fact that the petitioner is a citizen of the 
United States, and a letter of Mr. Alvey A. Adee, in 
inthe following language, viz. : 
‘** Department of State, 
** WASHINGTON, October 4th, ISSt), 
‘‘R. D. BENEDICT, Eso., 
* 6S Wall Street, 
“New York. 
™" oon 
‘* | have to acknowledge the receipt of your letter 
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‘* of the3d inst...and to say in reply that Sefior Fer- 
nando Cruz presented his credentials as the 
‘ Envoy Extraordinary and Minister Plenipotentiary 
‘of Guatemala here, July ith, Iss. 

‘+ Prior to that Sefior Lainfiesta was the accredi- 
‘ted and recognized minister, but had been for 
‘* some time absent from the United States. During 
‘his absence the business of the Legation was con- 
* ducted by Consul-General Baiz, but without diplo- 
‘matic character. 

[ am, Sir, 
* Your obedient servant, 
°° ALVEY A. ADEE, 7 
‘2d Assistant Secretary.” 


. 
al 


The petitioner claimed that it was alogicaland an 
irresistible legal conclusion from the foregoing docu- 
mentary proof, that from on or about January 16th, 
Iss, the time when Mr. Laintiesta departed from the 
United States thpon the Lomi porars leave of absence 
granted to him, down to on or about July loth, 
Iss, he was the acting Minister and sole represen- 
tative of the Republics of Guatemala, Salvador and 
Honduras in the United States, and exclusively in 
charge of the diplomatic affairs of said three Repub- 
lics in the United States, and was so recognized 
and treated ly the United States: in other words, 
that he was thew ‘“SChargé daffaires.” and that 
hence the District Court was without jurisdiction 
to proceed against him in said suit, and that if jur- 
isdiction existed in any Court f ' the prosecution 
of his alleged wrongful act, it was vested solely in 
the Supreme Court of the United States, pursuant 
to the provisions of the constitution and the statutes 
of the United States in such case made and provided. 
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POINTS. 


First. 


The Constitution of the United States express- 
ly provides (Constitution, Article 3, Section 2) that 
the judicial power of the United States shall extend 
to “‘ all cases affecting ambassadors, other public 
‘* ministers and consuls.” 

The statutory enactments of September 24th, 1759 
ic, 20. s. 13, V. 1, page 80), now embodied in Section 
6S7 of the Revised Statutes of the United States, 
(second edition, IS7s), expressly provide that the 
United States Supreme Court ** shall have exclusive- 
** ly all such jurisdiction in all suits and proceedings 
‘against ambassadors, or other public ministers, 
‘or their domestics, or domestic servants, as a court 
‘of law can have consistently with the law of 
‘* nations.” : 

In the opinion of Hon. Caleb Cushing to the See- 


retary of State, entitled ** Ambassadors and other 
‘* Public Ministers of the United States” (Vol. 7, 
Opinions of Attorneys General, p. 186), it is said 
that: ‘** The expression ‘ambassadors and other 
_** public ministers’ which occurs three times in the 
‘** Constitution, must be understood as comprehend. 
‘ing all officers having diplomatic functions, what- 

‘ever their title or designation,” 

The apparent and proper object of these constitu- 
tional and statutory provisions, was to. strictly 
guard any person exercising diplomatic functions 
from any possible prejudice of locality, and to 
prevent such a person from being sued in any 
Court save in the highest Court of the nation, 
trusting to it alone to determine whether the act 
complained of could be punished by any judicial 
tribunal ** consistently with the law of nations.” 


Second 


This Court has power to issue a writ of prohibi- 
tion in the case now before it. 


(a.) if the position of the petitioner is correct, 
to wit: that he was the acting Minister or chargé 


Vaffaires of the Republics of Guatemala, Salvador 


and Honduras, this Court, and this Court alone, 
uider the Constitution and Statutes of the United 
States, has jurisdiction of any action that might be 
brought against him while he was such Minister or 
charge Waffaires. 

Section 716, of the Revised Statutes of the United 
States provides that ‘The Supreme Court and the 
‘Circuit and District Courts shall have power to 
‘issue writs of sevre facias. They shall also have 
* power to issue all writs not specifically provided 
‘for by Statute, which mav be necessary for the 
‘exercise of their respective jurisdictions, and 
* agreeable to the usages and principles of law.” 

if, therefore, the Jurisdiction is exclusive in this 
Court to entertain the suit now pending against the 
} titioner im the United States District Court, be- 
cause of the position he oc uped, then some writ to 
assert that jurisdiction and to prevent another Court 
from exercising it, is necessary to the maintenance 
of the exclusive jurisdiction of this Court. 


The writ which is “‘agreeable to the usages and 
‘principles of law” 1s primarily the writ of prohi- 
bition. 


There is no decision under this section (716 of the 
Revised Statutes) which holds that in a suit of which 
this Court would have original jurisdiction, if it were 
brought in it, a writ of prohibition cannot be 
issued under the authority conferred Upon it by this 
section. 
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All of the cases which have arisen, in which 
this Court has refused to issue a writ of prohibi- 
tion, under the provisions of this section, are 
cases In which this Court did not possess original 
jurisdiction. 

(b). If the authority to issue this writ exists af all 
in any case, this is manifestly a proper occasion for 
its exercise, for the suit to restrain the prosecution 
of which this writ is sought is one in which the 
District Court has absolutely no jurisdiction what- 
ever, and the jurisdiction is exclusive in this Court. 

Kx parte Phoenix Insurance Co., 115 
U. S., 610, 625, 

(c). Although the issuing of a writ of prohibition 
is, in a certain sense, discretionary, yet, where the 
facts upon which the application for the writ is 
based, are all matter of record, and the petitioner 
has promptly objected in due form to the jurisdic- 
tion of the inferior court, and the petitioner is with- 
out other adequate legal remedy, a proper case is 
made out for the writ. 

Smith vs. Whitney, 116 U. S., 167, 178. 


Third. 


If this Court has no power to issue a writ of pro- 
hibition under section 716, then it may issue a writ 
of mandamus under section 688 of the Revised 
Statutes. 

This Section reads as follows: ‘*The Supreme 
* Court shall have power to issue writs of prohi- 
‘* bition to the District Courts when proceeding as 
‘* Courts of Admiralty and Maritime jurisdiction, 
* and writs of mandamus in cases warranted by the 
‘‘ principles and usages of law, to any Courts ap- 
‘* pointed under the authority of the United States, 
‘* or to persons holding office under the authority of 
‘* the United States, where a State or an ambassador 
‘* or other public minister or a consul or vice-consul 
‘*is a party.” 


14 


The District Court is asserting jurisdiction in a 
case in which this Court alone has authority to act. 

It is a Court appointed under the authority of the 
United States. 

It is agreeable to ‘the principle and usages of 
“law” thatan inferior tribunal should not be per- 
mitted to act where it is asserting a jurisdiction 
which belongs exclusively to a superior one, 

Mandamus is a proper remedy to restrain an in- 
ferior court from exercising jurisdiction which it 
does not Possess. 

Virginia vs. Rives, 100 U. S., 318, 523, 
a2t), 

It is elementary that a writ of mandamus is the 
proper remedy to require a court to assume jurisdic- 
tion of acase which properly belongs to it, or to 
decide a matter which is properly before it for judi- 
cial determination. 

Hollon Parker, petitioner, 151 U. %., 
221. 
Chateaugay lron Co., petitioner, 12s 
U.5S., 544. 
Ex parte Parker, 120 U.$., 737. 
Ex parte Morgan, 114 U.S., 174. 
Kv parte Burtis, 103 U. 5., 238. 
Kx parte Railway Co., 101 U.5., 711. 
Ex parte Flippin, #4 U. 5., 350. 

Assuredly, if a writ of mandamus is the proper 
remedy and will issue tocompel a court to assume 
jurisdiction where it possesses it, it is also the 
proper remedy and should issue to compel a court 
to dismiss a case and refrain from attempting to ex- 
ercise jurisdiction where it does not possess such 
jurisdiction. 

In one case it issues to compel a court to act; in 
the other to refrain from acting. 


One is but the converse of the other. 


Fourth. 


The right of a foreign Minister, temporarily 
leaving this country,to designate some one to act as 
chargé d'affaires for the Government he represents 
during his absence, is universally conceded. 


Mr. Lainfiesta being about to leave this Country 
on a temporary leave of absence, exercised that right 
and designated the petitioner to act in his place 
during such absence, and the petitioner did so act 
down to the time of the receiving of the new Minis- 
ter, Don Fernando Cruz, in July, 1889. 


The State Department recognized the right of 
Mr. Lainfiesta, as exclusively it was vested with 
authority to do, to make such designation, and 
treated the defendant in a diplomatic character, from 
the time of ,Mr. Lainfiesta’s departure to the time 
of the arrival of Dr. Cruz. 

The State Department under date, March 6th, 1889, 
sent to the defendant as ** /n charge of the Legationus 

‘of Guatemala, Salvador and Honduras,” notice 
of the appointment of Mr. Blaine to his , position 
as Secretary of State. 

Such a communication is never made to those act- 
ing as consuls, but only to those exercising diplo- 
matic functions. 

The petitioner was not the Consul of Salvador, 
and yet he was recognized by the Department as rep- 
resenting not alone Guatemala and Honduras, of 
which he was Consul, but also as representing 
Salvador. 

Clearly it was only by reason of the recognition of 
our Government of thé fact that the petitioner was, 
by virtue of the letter of Mr. Lainfiesta, exercising 
diplomatic functions, that he was recognized by 
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our Government, as in any way representing acoun- 
try of which he was not even consul. 

The letter of April Ist, 1889, from the Secretary to 
the petitioner was addressed to him as ** Ja charge of 
** the business of the Legatious of Guatemala, Sal- 
‘ rador and Honduras,” and the letter itself required 
him to doa distinctively diplomatic act, that is, to 
inform the three Republics, in accordance with the 
request expressly contained in the letter, of the ap- 
pointment of the ‘new Minister to those three 
Republics. 

The letter of the Acting Secretary to Dr. Cruz, 
dated January 2Ist, 1890, shows beyond question 
that the petitioner did exercise that peculiarly diplo- 
matic function, and after having informed the three 
Republics of the appomtment of the new Minister 
to them, transmitted to the Secretary of State an 
autographic letter from the President of the Repub- 
lic of Guatemala to the Secretary, acknowledging 
notice of the recall of Mr. Hall, our former Minister, 
and the appointment of Mr. Mizner, our new Minis- 
ter. 

This letter also contains a full statement of all the 
actsdone by the petitioner during the absence of Mr. 
Lainfiesta, and before the. arrival of Dr. Cruz, and 
these’ acts show, conclusively, that between the time 
of the departure of Mr. Lainfiesta on or about Jan- 
uary 16th, Iss, and the presentation of Dr. Cruz as 
the new Minister on or about July 10th, 1889, the 
petitioner was the chargé daffaires of these three 
Republics. 

It is true that Mr. Adee’s letter of October 4th, 
Iss, says that the defendant was acting ** without 

diplomatic functions,” but, it isapparent, that his 
conclusion is wholly unwarranted by the documen- 
tary evidence produced, and by the statement 
in this very letter that during the interval between 
the departure of Mr. Lainfiesta and the arrival of Dr. 
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Cruz, the defendant was in charge of ** the business 
** of the Legation.” 


It may be suggested that the petitioner is a citizen 
of the United States, and that hence he would never 
have been received by our Government as the repre- 
sentative of a foreign nation. 


Of course, the proper policy of the Government 
may be against recognizing a citizen of the United 
States as a Minister from a foreign nation, but it 
cannot be said that the United States has no right 


to do so. 


Notably, in the case of Mr. Burlingame, it received 
himi as a Minister from China, and for a long time 
permitted him to act as such, and that, too, when 
China had never before had any representative in 
the United States. 


Peculiarly, that doctrine of public policy does not 
apply here, for at best, it was only a recognition 
of the petitioner as acting temporarily in a diplo 
matic character. 


Mr. Evarts, Secretary of State, in a letter to Mr. 
Camacho, dated April 20th, LSs0, says : 


* Although the usage of diplomatic intercourse 
‘‘ between nations is averse to the acceptance, in 
‘the representative capacity, of a person who, 
while native born in the country which sends 
‘him, has yet acquired lawful status asa citizen 
by naturalization of the country to which he is 
** sent, as is understood to be the case with your 
‘‘ worthy self, 1 am not disposed to interpose any 
‘* technical obstacle, however sound, to the imme- 
‘* diate renewal of diplomatic relations with Vene- 
‘ gunela, and it will give me much pleasure to re- 
‘ceive from your hand the original letters of 
credence you bear, at such time to morrow, the 
‘91st inst., between 12 and 3 o'clock, as may be 
‘* most convenient to*you. 


MSS. Notes, Venezuela; 1 Wharton 
Inter. Law Dig. p. 628, Sec. 882. 


Fifth. 


! 
The authorities clearly and abundantly support - 
the position here contended for by the counsel for 
the petitioner and show, manifestly, that in cases 
where the facts are not in any degree as strong as 
they are here indisputably shown to be, the Courts 
of the United States have recognized that persons 
were acting in a diplomatic character. ' 
U.S. vs. Ortega, 4 Wash. C. C. R. 531. 
U.S. vs. Liddle, 2 Wash. C. C. R. 205. 
U. S$. ws. Benner, Baldwin’s C. C. R. 254. 
Sixth. 


The authorities on International Law uniformly 
recognize the position which the petitioner occupied 
as one clothed with diplomatic functions. 


~Woolsey’s Int. Law, 4th. Ed. (1876), p. 16-4. 
Wheaton’s Int. Law, sth. Ed. (14566), See. 2 
Kent’s Comm., on Int. Law, by Abdy, p. 125. 
Hall’s Int. Law, 2nd. Ed. (1884), p. 292, Sec. 1 
Davis’ Int. Law, (1887), p. 144. 
Twiss’ Law of Nations, New Ed. (1884), p. 350, / 
pec. 200. 
Levi's Int. Law, p. 118. 
Pomeroy’s Int. Law, Sec. 331, p. 410. 
Phillimore’s Int. Law, 2nd. Ed. Vol. 2, Sec. 220. 
Halleck’s Int. Law, New Ed., vol. 1, p. 274. 
Bouvier’s Law Dic. Tit.. **Chargé d Affaires.” 
Heffter’s Droit International Public de Europe, 
p. dss. 
Martens’ Guide Diplomatique, 5th. Ed. See. 16. 
p. 61. 
Kluber, Droit des Gens. Mod., Sec. 182. 
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Pradier-Fodére, Traite de Droit International 
Public, Vol. 3, p. 113, Sec. 1284. 

Ferd De Cussy, Réglements Consulares, p. 97. 

De Cussy, Dictionnaire du Diplomat et du 
Consul, p. 129. 

De Clercq et De Vallat, Guide Pratique des 
Consulats, 4th. Ed., Vol. 1, p. 93. 

Pasquale Fiore, Nouveau Droit International 
Public, traduit de l'Italien’ par Antoine, Vol. 3, p. 
4, Sec. 1106. 

Das Europaische Volkerrecht der Gegenwart auf 
den bisherigen Grundlagen, von Dr. August Wil- 
helm Heffter, 6th Ed., p. 395. 

Woolsey, ut supra , speaking of the various grades 
of Ministers, says : 

“To the fourth, Chargés d'affaires accredited to 
‘* Ministers of Foreign affairs, with whom would be 
‘reckoned Consuls invested with diplomatic funce- 
‘* tions.” 

Wheaton, whi supra, says : 

* Chargés daffaires, accredited to the Ministers of 
‘* foreign affairs of the Court at which they reside, 
‘‘are either chargés daffaires ad hoc, who are 
* originally sent and accredited by their Govern- 
‘*ments, or chargés @affaires per intertin, substi- 
‘* tuted in the place of the Minister of their respec- 
‘ tive nations, during his absence. 


Hall above cited, says : 


‘Consuls are sometimes accredited as chargés 
‘ Paffaires. When such ts the case their Consular 
‘* character is necessarily subordinated to their 
‘ superior diplomatic character, and they are, con- 
* sequently tnvested with diplomatic privileges.” 


Phillimore, Int. Law, above cited, says: 


‘The fourth, usually denominated the third 
‘* class, includes chargés d’affaires (Geschaftstraiger) 
‘accredited to the Minister of Foreign Affairs ; 
‘‘ either such as are originally sent and accredited 
‘ad hoc, or who have been nominated, etther ver- 
“ bally or by writing, ad interim, during the ab- 
‘“ sence of the minister. * * .* * The ceremon- 
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ial honors to which this class may be entitled ap- 
pear doubtful, but they are entitled to the tmmuni- 
ties of recognized diplomatic agents, though with 
out the formal character of * Ministers.’ ” 


*. 
ovo 


*. 
a 
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Bouvier, says : 

‘““He has not the title of Minister, and is gen- 
“erally introduced and admitted through a verbal 
‘‘ presentation of the Minister at his departure, or 
‘through letters of credence addressed tothe Minis- 
‘ter of the State of the Court to which he is sent. 
He has the essential rights of a Minister ; 1 Kent. 
39 n. 4 Dall. 321.” 

Abdy’s Kent, above cited, says : 

‘* Chargés d'affaires are also of two kinds, being 
‘either chargés affaires, ad hoc, 7. e., originally 
‘sent and accredited by their governments. And 
‘chargés Waffaires per imterim, 7. e. substituted in 
the place of the Minister of their respective nations 
during his absence.” 


. 


> 


‘ 
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Halleck’s Int. Law, wht supra, says: 

‘ Chargés (affaires are divided into two classes, 
according to the nature and object of their ap- 
‘* pointment, viz.: Chargés (affaires, ad hoc, who 
‘are originally sent and accredited by their Govern- 
‘ment in that capacity, and chargés (affaires, per 
‘‘enterim, who are substituted in the place of the 
‘ministers of their respective nations during his 


ae 


absence, 
Levi, says: 

‘* Diplomatic agents are of four classes, viz.:am- 
‘* bassadors, envoys or ministers, chargés d’affaires, 
* accredited to the sovereign, and chargés d'affaires, 
* accredited to the foreign minister.” 

Pomeroy, Says: 

‘The fourth class includes chargés d’affaires, 
‘accredited to the minister of foreign affairs, and 
consuls and consular agents having equal powers, 
‘* Chargés (affaires are sometimes sent originally 
‘and are accredited ad hoc, and sometimes they are 
‘*nominated to manage the affairs of a legation 
‘‘during the absence of the minister, and are ac- 
‘* credited ad zuterim.” 


° 
* 


* 
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Twiss, says : 

‘They are invested with the charge of the 
Embassy or Legation by the ambassador or min- 
ister himself, to be exercised during his absence 
from the seat of his mission. They are accord- 
ingly announced in this character by him before 
his departure to the minister of foreign affairs of 
the court, to which he is accredited. 


Davis, says : 
‘* The arrangement proposed at Vienna, as modi- 


‘fied by the action of the Congress of Antx-la- 


Chapelle, in 1818, has received such general 
sanction as to entitle it to consideration as a rule 
of International Law. 

‘*In accordance with its provisions diplomatic 
agents are now arranged into four classes * * 


. (d) or the fourth ¢ lass. 


** Chargé’s @affaires, and other diplomatic agents 


‘accredited to ministers of foreign affairs (whether 
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bearing the title of minister or not) and consuls 


‘charged with diplomatic duties.” 


Martens, “bi supra, says: 
| Translation. 


** Persons in charge of the business of a lega- 


‘tion (chargé’s daffaires) ad hoc, on a permanent 


‘ mission are accredited by letters sent to the minis- 
‘ters of foreign affairs. Persons in charge of the 


tll ——— ld 


‘busines of a legation (charge’s d’affaires) ad in- 
‘ferim, are presented as such bv the minister of 


the first or second class. when he is desirous of 


‘leaving his position temporarily or permanently. 


‘Persons in charge of the business of a legation 


- 
ll 
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(chargé’s (affaires) of the first-class precede those 
who are but filling a position temporarily. It is 


‘these that the Congress at Vienna calls agents 


accredited. to ministers of foreign affairs. Like- 


‘ wise, persons in charge of the business of a lega- 


tion (chargés daffaires) ad interim, precede those 
who are the substitutes of an envoy.” 
Kluber, ubs supra, says: 

Translation. 


‘The third class comprises ministers properly 
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‘“* so-called, ministers resident, ministers In charge 
‘of the legation, residents, (the agents of affairs), 
‘persons In charge of the business of a legation 
‘“(chargés affaires), diplomatic agents in the 
“special acceptation of the word, as well as those 
sie (‘ousils Upow whom (f diplomatic character is COM- 
* ferred Persons mm charge of the business” of 
“legations (charge’s Vaffaires) are accredited either 
‘immediately by their sovereign or, ad céuterim, 
‘only by the minister resident at the same court 
* during the time of his absence. In the first case 
“they present at least to the head of the depart- 
‘ment of foreign affairs letters of credit: in the 
‘second case they are nominated to the same 
‘chief by the Envoy Ordinary either by letter or 
“by word of mouth. The arrangement of the Con- 
‘oress of Vienna puts only in’ the third class per- 
“scons in charge of the business of a legation 
*(charge’s Vaffaires) who are accredited to Minis- 
“ters of. foreign affairs. As we have said, the 
“Congress of Aix-La-Chapelle has created’ an in 
* termediate class between those in charge of the 
‘business of a legation (chargé’s Watfaires) and 
‘ministers of the second rank.” 

Heffter, under the head of different orders of dip 
lomatic agents, reads thus : 

Trauslation. 


* The third class : As to persons in charge of the 
* business of legations (charge’s Vaffaires) accredi- 
‘ted only to ministers of foreign affairs, it mat- 
* ters litthe whether they bear the tithe of minister 
~~ <P Pa, * (‘ousiuls charged with «a particular diplo- 


sh matic MeSSION from fhie Hj Croreriuie ay 
Doctor Hefiter savs: 
Trauslation. 


* The third class : persons in charge of the -busi- 
‘ness of legations (chargé’s Vaffaires) who are only 
‘accredited to the minister of foreign affairs, and 
“that too, without distinction whether they bear 
* the title of minister in addition or not. With these 
‘must be classed counls charged with diplomatic 
** functions, While those appomnted io foreign courts 
“with the title of minister resident form a middle 
class between the second and third class.” 


Pradier-Fodére supra, speaking of the fourth 
Class of public ministers as established at the Cong- 
ress of Vienna and at Aix-La-Chapelle, says : 

Translation. 


‘The title of Minister. who is in charge of the 
‘* business of a legation ichargé d’affaires).as a 
‘designation of a particular class of ministers has 
‘rarely been given; but whether there is added or 
‘not to the tithe of a person in charge of the busi- 
‘ness of allegation (chargé d/affaires), the qualifica- 
‘tion of minister, this diplomatic agent neverthe- 
‘** less is ranked in the last class of public ministers. 
* The characteristic distinction of this last class is 
‘that he is accredited to the minister of foreign 
‘affairs. Persons in charge of the business of a 
‘ legation (chargé dattaires) ad tuterim, are those 

who are presented as such either by letter or by 
‘word of mouth, to the minister of foreign affairs 
‘bv the heads of the first, second or third class of 
‘missions, Whenver they leave their positions tem 
* porarily or permanently. — 


DeClereq et de Vallat, under the head of ‘* Con- 
suls, charge datfan 3. pear pile) mM. Savs . 
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* There remains a last consideration to notice, that 
‘of a Consul who is charued fi lhe lime heing wath 
“the management of the affarrs of a diplomatic 
** post ; he is accredited in this casein his diplomatic 
‘capacity either by a letter of the minister of 
ge forelgn affairs of i‘rance to the minister of foreign 
‘affairs of the country where he is about to reside 
‘or by a letter of a diplomatic agent whose place 
‘he is ahout to fill, or finally by a personal pre- 
* sentation of this agent to the minister of foreign 
‘affairs of the country. On the return of the agent 
‘** whose place he fills, bis diplomatic functions 
‘cease, Without it being necessary for him to re- 
* ceive a letter of recall.” 


Pasquale Fiore SAVS: 
Translation. 


‘The fourth class who are generally designated 
‘*‘under the title of the third class comprises per- 
‘‘sons in charge of the business of a legation 


— .: 
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‘* (chargés d’affaires) accredited to ministers of for- 
‘eign affairs. It is a matter of no Importance 
‘‘ whether they are qualified ministers or simply in 
‘* charge of the business of legations. They may be 
* accredited originally as such with a mission ad 
** hoc or nominated ad tuterim verbally orin writing 
‘during the absence of the minister. To this class 
‘belongs Consuls upon whom their Government 
‘* has conferred a particular diplomatic mission.” 


Sixth. 


The opinion of Judge Brown annexed to the pe- 
tition and found in the printed papers (pp. 51 to 57) 
concedes that a charge @affairs ad interim, is a per- 
son discharging diplomatic functions, and hence, 
would be privileged from suit in the District Court, 
but upon several distinct grounds, the learned 
Judge refused to hold that the petitioner was such 
chargé Vafftairs ad tuteri. 

The grounds for such refusal may be briefly stated 
as follows: } 

|. The existence of privilege isa question of fact 
to be determined only at the trial. | 

2. The petitioner is not addressed with the French 
title of office, chargé daffaires. 

$3. The intent to have the petitioner exercise di- 
plomatic functions is wanting. 

4. There is no evidence to show that the peti 
tioner drew pay as charge Waffaires ad snterim. 

5. There is no proof of any formal presentation 
of the petitioner to the President as such charge 
(affaires. 

6. The provisions of the United States Revised 
Statutes show that the petitioner’s claim is not well 
founded. 

1. The learned District Judge justifies his reten- 
tion of jurisdiction upon the grounds that the 
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2d 
question whether the defendant was a public minis" 
ter or not, is an issue of fact raised by the pleadings 
which must ordinarily be tried before a jury, and 
that the plaintiff could not, against his objection, 
be required to produce his counter evidence upon a 
motion like that made before him for a stay instead 
of at the trial; and that the documentary evidence 
upon which the defendant’s motion was based did 
not conclusively establish that the defendant was a 
public minister, but might possibly be rebutted at 
the trial before the jury by a formal certificate to 
the contrary, under the seal of the Department of 
State. 

To which we reply : 

a. It was the right of the defendant to have the 
question of his privilege determined before being 
forced to trial. The Court must necessarily decide 
against his privilege, when claimed, before forcing 
him to trial. 

6. Whether he was a minister or not was nota 
question of fact to be tried by-a jury. It might, it is 
true, be decided in the presence of a jury, but 
always and necessarily as a question of international! 
law by the Court. 

ce. When duly challenged, as he was by the ap- 
plication made dy the defendant to the Court, the 
plaintiff was properly required to produce his counter 
evidence. He did not object to do so. On the 
contrary he did produce it. 

d. Atany rate, in this Court, exercising its ap- 
propriate jurisdiction to entertain an application for 
a writ of prohibition or mandamus, the respondent 
here is called upon to produce any evidence that 
exists to countervail the petitioner's proof of his 
privilege. And he has added nothing to what the 
plaintiff produced before him. 


e. From that it appeared affirmatively that the 
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Departinent of State, on earnest appeal by both 
parties, after mature deliberation, announced its 
final determination ‘‘not to give any certificate as to 
‘the status of said Baiz whatever,” and that ** it 
was not willing to be drawn into this controversy 
between part les in Court.” 


f. All possible evidence is thus closed. This 
Court at least lias to determine the present appli- 
cation on the case now made. And- in the face of 
the very proper refusal of the Department of State 
if will not assume it as possible that that depart- 
ment might, would, or could ever certify. anything 


now in the premises, 


y. Finally, ifas we claim the documentary corres- 
pondence now before the Court, does conclusively 
demonstrate that the petitioner was chargé @affarres 
ad sulertm—a certificate even of the Department of 
State post lilem motam could not undo it. It would 
only raise the very question of International law 
now before the Court for it to solve. 


2. [tistrue that no where in the corresnondence be- 
tween the Department of State and the petitioner Is 
he addressel with the technical title of * chargé 
“Waffaires.” but itis also true that the letterof Mr. 
Lainfiesta to the Department of State under date 
Jautary 16th, Esso, clearly shows that the Minister 
of the three Contral American Republics, being about 
to leave temporarily this country, presented the pe 
titioner to the Department of State as the person 


who was to be the medium of communication be- 
tween the three Central American Republics and 
the United States during bis absence ; and the State 
Department inits letter to the petitioner, under date 
of January 24th, Isso, acknowledges the receipt of 
Minister Lainfiesta’s communication and assented 
to his corresponding with our Department of State. 
Under all the authorities it is clear that the peti- 
tioner was, by this correspondence, made chargé 
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d’affaires ad interim, of the three Central American 
Republics, during the absence of Minister Lainfiesta. 


Because the Department of State did not use the 
technical French term of diplomacy, ** chargé 
“(Vaffaires.” in addressing the petitioner, when In- 
forming him of the appointment of Mr. Blaine as 
secretary of State, but addressed him with the Eng 
lish words ** In charge of the Legations of Guate- 
“mala, Salvador and Honduras,” or because the De- 
partment of State addressed the petitioner by the 
Knglish phrase **In charge of the business of the 
*Legations of Guatemala, Salvador and Honduras,” 
when requesting him to do the distinctively diplo- 
matic act‘of informing the three Central American 
Republics of the recall of Mr. Hall, our former min- 
ister, and of the appointment of Mr. Mizner, our 
new minister, can it be said that the use of the literal 
English translation of the Frepch title of office cde- 
prived the petitioner of the position Which, under 
all the authorities, he occupied ¢ 

It is the office, the discharge of the duty, thr per- 
formance of a diplomatic function which produce 
the privilege, and if the person claiming the privilege 
is shown to be dulv invested with the authority to 
discharge the diplomatic functions and to be duly 
discharging the same, however the individual may 
be called, does not the privilege attach tothe person / 
It is strictly because the person is authoritatively 
presented and received as the official representative 
of the foreign sovereign, and as the medium of its 
communication with ours that he has the privilege. 
The learned District Judge expressly admits this, 
for he says, p. 54, ** These immunities are attached 
‘* to the office as representing the foreign sovereign- 
“ty. Without the office, therefore, they do not 
‘* exist.” 

3. The learned Judge referring to the language 
used in the letters of January 16th and 24th, says 
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that their only effect was to make the petitioner a 
channel of communication. 


The language of the letters is fairly susceptible of 
no such narrow criticism. The first was broad 
enough to show that the minister was about to 
leave this country and desired that the petitioner 
should be recognized during his absence as_ the 
medium of communication between our Government 
and the three Central American Republics. He was 
so recognized by our Secretary of State. Our State 
Department deemed the language of Mr. Lainfiesta 
broad enough to give to the petitioner the desired 
recognition. It was a matter fairly open for it to 
determine and within its jurisdiction. It does not, 
therefore, seem tous proper that the judicial de- 
partment should refuse to give effect to its action. 


To be a channel, a medium of communication be- 
tween two Governments is one of the distinctively 
recognized duties of a person in charge, temporarily, 
of the business of a legation. 


Mr. Clay, as Secretary of State, in a report on the 
position of chargés d'affaires, contained in House 
Doc. No. 452, 19th. Cong. 2nd. Sess., speaking of 
their duties says that he ‘* corresponds with the 
‘ Government where he is accredited, and with his 


“ own.” 
q 


Wheaton’s Int. Law Die., Vol. I., See. 53. 


4. Tos leined julge siys in his opinion that if 
it had beem intended to make the petitioner chargé 
(affaires, te would be entitled to draw pay as such 
an officer, 

We miglyt well answer this by saying, if it were 
material, that there is no proof that the petitioner did 
not receive ample money compensation for the ad- 
ditional duties performed by him during the absence 


of Minister Lainfiesta, but, assuredly, it cannot be » 


material tofthe discussion to know whether the pe- 


29 
titioner worked without pay for the government he 
represented, or received the largest compensation 
ever paid to any chargé d'affaires. 


If working for their country without pay would 
deprive ministers of diplomatic functions the propo- 
sition would be fatal to the diplomatic character and 
record of some of our most distinguished early rep- 
resentatives abroad. 


5. The learned Judge also says that the petitioner 
was not presented as chargé d’affaires ad interim. 


If the Judge means that he was not presented to 
the President personally, such is the fact. 

It is, however, the rule of the diplomati¢ world 
not to present a chargé d'affaires ad interim to the 
chief ofticer of a Government. The petitioner was 
only acting in the ¢vfersm, and under such circum- 
stances ho presentation to the chief of the Govern- 
ment is necessary or usual. 

One acting as chargé daffaires ad interim is accre- 
dited to the Minister of Foreign Affairs, in this 
country the Secretary of State, and not to the 
President. It is tothe secretary that he is accre- 
dited, and it is with him that he is entitled to con 
fer, and the proof in this case conclusively shows 
that the petitioner was accredited to the Department 
of State and conferred with it. 


All of the authorities cited under the sixth point 
of this brief clearly support this view. A person in 
charge of the business of a legation ad interim is not 
presented to the President, for he is not accredited to 
him, but only to the Secretary of State. 

The precise doctrine enunciated by the learned 
jurisconsults there referred to has received unquali- 
tied recognition in this country. 

Mr. Webster, in the case of Mr. Hiilsemann, the 
Austrian Chargé d’ Affaires, took the ground that as 
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such he not only could not hold any direct inter- 
course on public affairs with the President, but as 
matter of strict right was not entitled to be pre- 
sented to him. 


Mr. Webster in his letter to Mr. Hiilsemann of 
June sth, 1552, says that he (Hiilsemann) could hold 
official intercourse only with the Department of 
State: that he had no right to converse with the 
President on matters of business, and might con- 
sider it a liberal courtesy, if he was presented to him 
at all. 


Wheaton’s Elements of Int. Law. sth Am. Ed. 
Part lil. Sec. 214, n. 12998. 
Enevclop. Britt. Last Ed., Tit., ‘*Ambassador.” 


Suppose, however, the case of a minister of the 
highest grade, duly accredited to the President, after 
presenting his credentials to the Secretary of State 
and before his presentation tothe President, to have 
been sued in a Court other than this, could it be 
successfully maintained that because the presenta. 
tion to the Pyesident had not yet taken place that 
the diplomatic privilege did not exist / 


6. The learned judge in the District Court places 
gyreat stress upon the fifth subdivision of section 
1.674 of the U.S. Revised Statutes, which provides 
that diplomatic officers ** shall be admitted to in- 
‘* clude ambassadors, cte.,  * , . charges (vat- 
‘*faires, agents and secretaries of legations and 
‘none others,” but it must be noted that the be- 
ginning of that section expressly says that ** the of- 
** ficial designations employed throughout this title 
‘shall be deemed to have the following meanings 
respectively,” and that such title relates only to 
our ** diplomatic and consular officers.” The pro- 
visions of the statute apply, of course, only to the 
diplomatic or consular officers who are to be ap- 
pointed by our government, and they do not pretend, 


to lay down any rule as to diplomatic officers 
appointed by governments other than our own. 


Seventh. 


It will be clear to the Court that as to the Repub- 
lic of Salvador, to which the petitioner bore no re- 
lation whatever prior to his appointment by Mr. 
Lainfiesta, his functions during Mr. Lainfiesta’s ab- 
sence could not possibly be anything but diplomatic 
functions and that, of itself, is enough for the pur- 
poses of the petitioner's present application. 


Eighth. 


The question as to the jurisdiction of the District 
Court was properly raised by motion. 

The jurisdiction of the United States Courts being 
limited, unless the facts required to support the 
jurisdiction affirmatively appear, it is the duty of 
these Courts to forthwith suspend proceedings 
and dismiss the action. Indeed, the presumption 
in every stage of the case is against their jurisdic- 
tion unless the contrary expressly appears from the 
record itself. 

Chapman ts. Barney, 120 U.5., 677. 

Bors vs. Preston, 111 U.S... 252. 

Grace vs. Am. Central Ins. Co., 109 U. S., 275. 
Robertson vs. Cease, '7 UL S., 646. 

‘In Chapman vs. Barney, supra, the Court says: 
‘ The question of jurisdiction, although not raised 
si by either party in the Court below or in this Court, 
‘is presented by the record, and under repeated de- 
‘* cisions of this Court must be considered. Sullivan 
‘“rs. Fulton Steamboat Co., 6 Wheat., 450; Jack- 
‘‘son us. Ashton, 8 Pet., 148; Grace vs. Am. Cen- 
‘tral Ins. Co., 100 U. S., 278; Continental Ins. 


‘Co. vs. Rhoades, 119 U. S., 237; Cameron vs. 
‘* Hodges, 127 U. S., 322, and authorities there 
** cxted.” 

In Bors vs. Preston, uf supra, Mr. Justice Har- 
lan (p. 255) says: 

‘The Courts of the Union being Courts of 
‘limited jurisdiction, the presumption in every 
‘* stage of the cause is that it is without their juris- 
‘diction unless the contrary appears from the 
‘* record,” 

In ex parte McCardle, 7 Wall. 506, at page 515, 
Chief Justice Chase says : 

* Judicial duty is not less fitly performed by de- 
* clining ungranted jurisdiction than in exercising 
‘firmly that which the Constitution and the laws 


‘** confer.” 


Ninth. 


All of the documentary proof submitted in the pe- 
titioner’s behalf would be admissible at a trial of the 
action. | 

It consists either of original letters of the State 
Department to the petitioner personally, or copies 
of papers on file in that department duly certified by 
it as required by law. 

See, 

U.S. Rev. Stat., Section Ss2. 

That section expressly provides that : 

i: Copies of any books, records, papers or docu- 
‘“ments in any of the Executive Departments, au- 


 thenticated under the seals of such departments, 
‘* respectively, shall be admitted in evidence equally 
‘with the originals thereof.” 


Tenth. 


The petitioner well’pleaded the want of jurisdic- 
tion, in the District Court, for as it did not appear 
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on the face of the complaint, it was, therefore, prop- 
erly pleaded in his answer. 
N. Y. Code of Civil Procedure, § 498. 

(b) Even if he had not pleaded privilege from suit 
at all, it could at any time have been asserted and it 
is universally recognized. 

It is not his privilege, but that of the three Cen- 
tral American Republics he represented. 


Davis vs. Packard, 7 Pet. 276, 
Holbrook vs. Henderson, 4 Sandf, Super. 619%. 
Magdalena Steam Nav. Co. vs. Martin,28 L. J., 

). B., N. S., p. 310; 2 El. & El. 94. 

In Davis vs. Packard (supra) Thompson, ./., (p. 
YS+) SAYS: 

‘** But if the question was open for consideration 
** here whether the privilege claimed was not waived 
‘by omitting to plead it in the Supreme Court, 
‘** we should incline to say it was not. If this was 
‘to be viewed merely as a personal privilege, there 
‘might be grounds for such a conclusion, but it 
cannot be so considered. It is the privilege of the 
‘country or government which the consul repre- 
‘sents. This isthe light in which foreign ministers 
‘are considered by the law of nations, and our 
‘Constitution and law seem to put Consuls on the 
same footing in this respect.” 

"ae one privilege or exemption Was merely 
‘personal, it can hardly be supposed that it would 
‘have been thought a matter sufficiently important 
‘to require a special provision in the constitution 
‘and laws of the United States. Higher consid- 
‘erations of public policy doubtless led to the pro- 
‘vision. It was deemed fit and proper that the 
** Courts of the Government, with which rested the 
‘regulation of all foreign intercourse, should 
‘‘have cognizance of suits against the representa- 
‘tives of such foreign Governments. That it is 
not considered a personal privilege in’ England, 
* isevident from what fell from Lord Ellenborough, 
in the case of Marshall #s. Critico, # East, 447. 
‘It was amotion to discharge the defendant from 
on common bail on the ground of his 


. 
° 


* 
* 


** arrest 


34 
Le 


** privilege under the Statute, 7 Ann, c. 12, as being 


‘* Consul-General from the Porte. Lord Ellenbor- } 
‘* ough said, this is not a privilege of the person, but : 
‘‘of the State he represents, and the defendant 
‘‘ having been divested of the character in: which “ 


‘he claims that privilege, there is no reason why 
‘*he should not be subject to process as other 
‘persons; and the motion was denied on this , 
ground. ec Fi 
‘‘ Nor is the omission to plead the _ privilege 
‘* deemed a waiver in England, as is clearly to be 
‘‘ inferred from cases where application has been 
‘**made to discharge the party from execution, on 
‘* the ground of privilege under the Statute of Ann, 
‘‘ which is considered merely as declaratory of the 
‘* law of nations: and no objection appears to have 
‘* been made that the privilege was not pleaded. 3 


** Burr. 1478, 1676. 


Eleventh. 


The prayer of the petition should be granted and 
the Court should issue a writ of prohibition forbid- 
ding the District Judge from further proceeding in 
the cause referred to in the petition, or if that cannot 
be done, a writ of mandamus commanding the Dis- 
trict Judge to.dismiss said cause for want of juris- 

diction. ; 

JOSEPH H. CHOATE, : o 

MICHAEL H. CARDOZO, | 

of Counsel. 


IN THE 


SUPREME COURT 


OF THE UNITED STATES. 


EK x-pautte 


JACOB BAIZ, 
Petitioner. 


ROBERT D. BENEDICT, 
68 WALL STREET, NEw YORK, 
Counsel, &'c., 


NEW YORE: 


C. H. JONES & CO., PRINTERS, 114 FULTON STREET. 


1890 


Gnited States Supreme Court, 


Ex Parte 
JACOB BalIz. 


Petitioner. 


Brief in Support of Order to Show 
Cause. 


The Court having made an order that the peti- 
tioner show cause, on April 21st, 1880, why certified 
copies of documents from the Department of State 
should not be submitted to the consideration of the 
Court in the determination of this petition, I beg 
leave to present in support of my motion the fol- 
lowing : 


BRIEF. 


First.—On the hearing on the petition in this 
cause it was argued, both on behalf of the petition 
and in opposition to it, that the case as presented in 
the petition of the petitioner must be taken to con- 
tain @77 the evidence in existence bearing upon the 
question. See brief on behalf of petitioner (p. 26), 
in which the counsel for the petitioner say ‘‘all 
possible evidence is thus closed.’’ And see Point 
Third of my brief in opposition to the petition. 
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Second.—It now appears that this assumption 
was an error, and that other evidence was in exist- 
ence bearing on the question of the status of the 
petitioner, which the Court is now asked to con- 
sider. There may be yet other evidence still. The 
existence of this piece of evidence was unknown 
to the District Court orto the plaintiff in the action 
in the District Court. It seems to have been known 
to the petitioner himself, because the correspond- 
ence was with him. I can hardly assume that it 
was made known to his counsel in view of their 
claim that no other evidence was possible than was 
presented to the District Court. 

There is no presumption, therefore, that even 
now all the evidence which bears upon the question 
has been discovered. 


Third.—The existence, therefore, of this new 
piece of evidence is, as it seems to me, sufficient to 
call upon the Court to deny the motion for the 
writ of prohibition and mandamus and to leave the 
matter to come up, if it ever shall come up, by ap- 
peal in the ordinary way. Such a course was pur- 
sued by this Court in the Hit® case (111 U.S&., p. 
766). 


Fourth.—1 have been served with a brief on be- 
half of the counsel for the petitioner, which takes 
the ground that these documents, which the Court 
is now asked to consider, have no bearing upon the 
question of the status of the petitioner. If this 
were a fact, there can be no objection whatever to 
them being considered by the Court in the determi- 
nation of this matter. The objection made by the 
petitioner to their consideration by the Court 
amounts toa concession on his part that the papers, 
if considered, would have a bearing upon the ques- 
tion. 

Such a concession on his part, however, is not 


2 

needed; for the Court will easily see that, on the 
question of the proper effect to be given to the let- 
ters sent by the Department of State to Mr. Baiz 
and which are relied on by him, this correspondence 
which had passed between the Department of State 
and him previously could not be excluded from 
consideration. | 


“Wth.—The counsel for the petitioner claimed in 
the argument on the hearing that the letter of the 
Guatemalan Minister to the State Department 
amounted to an appointment of Mr. Baiz as Chargé 
d’ Affaires ad interim. He also claimed that the 
letters from the Department to Mr. Baiz amounted 
to a recognition by the Department of such diplo- 
matic status of Mr. Baiz. 

And it is to be borne in mind that, as Mr. Lain- 
fiesta, the Guatamalan Minister, was also Minister 
for Honduras and Minister for Salvador, if his 
letter of Jan. 16, 1889, was an appointment of Mr. 
Baiz as Chargé d’ Affaires ad interim for Guatemala 
it was also a similar appointment of him as Chargé 
dW’ Affaires for Honduras and for Salvador; and that 
if the letters of the Department of State were a re- 
cognition of Mr. Baiz as Chargé d’ Affaires for one of 
those countries, they were equally a recognition of 
him as Chargé for each of the others. His status 
as representing one cannot be distinguished from 
his status as representing the others. 

Now, inasmuch as it appears by this new corres- 
pondence that the Department of State, in 1886, 
expressly refused to receive. Mr. Baiz as Chargé 
d’ Affaires of Honduras, for which he presented let- 
ters of credence, on the ground that he was a citi- 
zen of the United States, certainly no change in 
that position of the Department can be left to in- 
ference. If the Department had ever changed its 
intention on that point and intended to do what it 
had refused to do before, such change of intention 
must be specifically announced. And as there is 
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no indication, in the letter of the Department of 
State to Mr. Baiz, of any such change of intention 
or change of position with regard to him, or with 
regard to the effect of his citizenship, that intention 
must inevitably be held to have continued until the 
present time. 

And furthermore, inasmuch as it now appears by 
this correspondence that it was the view of the De- 
partment that correspondence with Mr. Baiz did 
not give him any diplomatic character, but was 
conducted with him as Consul or as in charge of 
the business without diplomatic status, it is mani- 
fest that the existence of such correspondence with 
him warrants no conclusion that he had such diplo- 
matic status. 

And furthermore, inasmuch as it appears that it 
was the understanding of the Department that the 
person in whose charge the Legation was left by 
«a foreign minister on a temporary absence, did not 
thereby acquire any diplomatic status whatever, 
the conclusion is inevitable that nothing that the 
Department has done warrants the inference that it 
ever recognized Mr. Baiz in any diplomatic char- 
acter whatever. 


Siath.—\t was claimed in the Brief of the peti- 
tioner’s counsel of April 9th that “ The faets which 
induced the State Department to refuse to accept 
the petitioner as Charge in 1886, were entirely 
distinct from those which induced the Department 
to receive him as Chargé of the three Central 
American Republics in 1889.” 

This is avery remarkable statement. The fact 
which induced the State Department to refuse to 
accept him in 1886 as stated by the Department was, 
“That you are a citizen of the United States.” 
That fact remains the same. 
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Seventh.—In view of what was stated by the De- 
partment, viz. ‘* the almost uniform practice of this 
Government to decline to recognize American citi- 
zens as the accredited diplomatic representatives of 
foreign powers,’’ such recognition of an American 
citizen by the Government could never be a matter 
of inference. And the fact, that the Department 
informed Mr. Baiz himself that such was the 
practice, and positively refused to receive him 
in any diplomatic capacity, and that there is 
no certificate furnished by it of any intention onits 
part to change that position, or to receive him as a 
Diplomatic representative, is conclusive to maintain 
that Mr. Baiz, whatever his status was, did not 
have, at the time of the commencement of the suit 
in the District Court, any diplomatic status what- 
ever. | 


Highth.—\t is paramount in importance that 
there should be no clashing of views between the 
Supreme Court and the State Department on this 
question. 

And this consideration is sufficient reason, as it 
seems to me, why this Court should accept these 
additional papers and give them such weight in the 
consideration and determination of this question as 
they are entitled to receive. 


ROBERT D. BENEDICT, 
Of Counsel for Hollander. 


; : V4 
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Supreme Court of the alnited States. 
Ex Parte JACOB BAIZ. 


And now before the Court comes R. D. Benedict, of coun- 
sel, in opposition to the petition, and moves for an order 
that the petitioner show cause before this Court on the next 
motion day why the papers hereto annexed should not be 
submitted for the consideratien of the Court in the determ)- 


nation of this matter. 
No. 270. 


UNITED STATES OF AMERICA, 
DEPARTMENT OF STATE. 
To all to whom these presents shall come, Greeting: 

[ certify that the documents hereto annexed are true 
copies from the records of this Department. 

In testimony whereof I, James G. Blaine, Secretary of 
State of the United States, have hereunto subscribed my 
name and caused the seal of the Department of State to be 
atlixed. 

Done at the city of Washington his seventh day of April, 
A. D. 1890, and of the Independence of the United States of 
America the one hundred and fourteenth. 


[SEAL.] JAMES G. BLAINE. 


DEPARTMENT OF STATE, 
WASHINGTON, March 22, 1886. 


Jacovn Batz. lisq., Consul General of Hlonduras, 
be) William Street, Ni Ww York. 

Sir: Agreeably to the promise made to you 1n person re- 
cently by Assistant Secretary Porter, i have considered the 
questions involyed in your nomination as chargé d'affaires 
of Honduras in the United States 

A difficulty arises in the fact stated by you to Mr. Porter, 
that you are a citizen of the United States. It has long been 
the almost uniform practice of this Government to decline 
LO recognize American citizens as the accredited diplomatic 
repre sentative 3 of tor lon powe rs. The statutory and juris- 
dictional immunities and the customary privileges of right 
attaching to the oflice of a foreign minister make it not 
only inconsistent, but at times even inconvenient, that a 
citizen of this country should enjoy so anomalous a position. 
The ve ry iew past exceptions to this rule have served to 
show its propriety, especially when, as in your case, it has 
been sought to supplement the consular functions (which an 
American citizen may, if otherwise acceptable, hold with 
perfect propriety) by an added diplomatic rank and fune- 
tion. 

Were it merely a question of conducting public business 
with you as the de facto chargé d’affaires ad interim during 
ihe absence of a regularly accredited envoy of Ilonduras 
(here would be littie diflicuity. In fact you now stand on 
that footing for all practical purposes, sIhce the Department 
of State corresponds with you as consul general, upon what- 
ever diplomatic business may arise; but it is to be borne in 
mind that this is done because the office of the envoy is for 
the time being unfilled. Your substitutionary agency is 
cheerfully admitted, but this is diflerent from recognizing 
you as invested with the diplomatic character as the incum- 
bent of the mission. 


Nw 


3 

While this motive would alone constrain me, although 
with regret, from acceding to the expressed desire of the 
Government of Honduras and receiving vou as its diplo- 
matic representative, 1 find another consideration in th 
phraseology of your official letter of credence. That instru- 
ment, under the signature of the president of Honduras and 
the seal of the Republic, announces that the oflice of charge 
d’affaires is conferred upon you for the express purpose of 
negotiating with this government to prevent the organiza- 
tion in the United States of hostile expeditions against lLlon- 
duras and causing certain persons named therein to be put 
under bonds “ not to contrive in any way against the peace 
of Honduras.” 

| could not, by accepting such a letter of credence, which 
is in fact a full power to enter upon a specified negotiation, 
appear to admit that the Executive of the United States may 
and should take upon himself the performance of acts not 
authorized by law. Tlie statutes of the United States me 
the case of hostile organizations, within their jurisdiction, 


against the peace of a friendly people or state. The offense 


committed is against the peace of the United States and 
against their laws, and its punishment is an act of domestic 
sovereignty. No diplomatic intervention its needed to estab- 
lish the facts upon which to set the machinery of the law in 
motion. I could not, therefore, admit the propriety of so 
negotiating with a foreign state as to convert the offense 
against our own sovereignty and laws into an offense against 
the sovereignty and laws of a foreign power, and yet re- 
quired jurisdiction thereof by the courts of this country. 

In thus answering vour letter of the 17th instant, and in 
conformity with the wish you personally expressed, I have 
the honor to return the letter of credence you left for my 
examination, and also the letter of the Honduranean Min- 
ister of Foreign Relations which acéompanied your com- 
munication. 

I am, sir, T. F. Bayarp. 


« 


-Wasmmnetox, April 3, 1886. 
tiie Baiz, Eaq., 


- Consul General of, Honduras, New York City. 
- Srr: I have received your letter of the 24th ultimo, in 
’ which, after referring to the willingness expressed in my 


letter to you of the 22d March to admit, in the absence of a. 


minister of Honduras, your substitutionary agency in virtue 
of your office as consul general, you enquire “ Whether, in 
the absence of a minister, the State Department will con- 
sider the consul general chargé d’affaires ad hoc or as a dip- 
lomatic agent of Honduras for all practical as well as official 
purposes without relieving” you “ of duties and responsibili- 
ties incumbent on a citizen of the United States?” 

In reply, I have to inform you that it is not the purpose 
of the Department to regard the substitutionary agency, 
which it cheerfully admits in your case, as conferring upon 
you personally any diplomatic status whatever. Your 
agency is admitted to be such only as is compatible with 
the continued existence of a vacancy in the diplomatic rep- 
resentationof Honduras in the United States. To recognize 
you as chargé d’affaires ad hoc would be to announce that 
the vacancy no longer existed, and that diplomatic repre- 
sentation was renewed in your person. 

It is a common thing to resort to a temporary agency, 
such as yours, in the conduct of the business of a mission. 
A foreign minister, on quitting the country, often leaves 
the affairs of his office in the friendly charge of the minister 
of another country, but the latter does not thereby become 


ee 
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siaaet the Government in whose behalf 
he exerts his good offices. The relation established is 
merely one of courtesy and comity. The same thing occurs 
when the temporary good offices of a consul are resorted to. 
In neither case is a formal credence, ad hoc or ad interim, 
necessary. 

I am, sir, your obedient servant, 


T. F. Bayarp. 


DEPARTMENT OF STATE, 
Wasninoon, January 24, 1889. 
Sefior Dow Jacozso Baz, 
: Consul General of Guatemala and 
Honduras, New York City. 

Sir : The Secretary of State has received from Seiior 
Lainfiesta, minister of Guatemala, Salvador, and Honduras 
in the United States, a note, dated the 16th. instant, making 
known his intented departure for Guatemala on leave of 
absence granted him, and requesting that during his ab- 
sence you should be permitted to communicate to the De- 
partment of State any information connected with the peace 
of Central America that may be of sufficient importance to 
be brought without delay to the notice of the Secretary of 
State. 

The Secretary of State will have pleasure in receiving any 
communication in relation to Central America of which you 
may be made the channel, as intimated by Sefior Lainfiesta. 


I am, sir, your obedient servant, 


G. L. Rivss, 
Assistant Secretary. 


UNITEDSTATESSUPREME COURT. 
No. 11 (Original). 


eX-PARTE 
JAcoB Batz,. PETITIONER. } 


To the honorabl tlhe Justices X of the Supreme (ourt of the lnited States . 

In obedience to the order to show cause in the above matter, the under- 
signed, district judge of the United States district court for the south- 
Crh district ot Ni \\ York, having. Hipon the motion heretofore made in 
acause pending in said court sitting as a court of law wherein John 
Hollander Is plaintil and the ab ve petiti ber, Jacob Buaiz. Is defend- 
ant. to dismiss the said eause for want of jurisdiction, denied the said 
motion On this tuets apa consid rations ctpop) itl Ti it) the record and opin- 
lon, cope - of which are attached to the 1) tition herein and to ~aid order 
to show cause, submits to the honorable justices of the Supreme Court of 
the LU nited States whether the sid district court should take further cog- 
nizance of said eause or should dismiss the same. 

Dated New York, Mareh 22, 1S). 

ISEAL. | Apptison Brown, 

/ nited States District Court for the Southern District of New York. 


Indorsed :) Supreme Court U. s., Oct. term, 1889. oe. 25. orig’. 
Ex-parte. In the matter of Jacob Baiz, petitioner. Return to rule. 
(Othee Supreme (Court U.S. Filed Mar. 24, 1800. 

James H. McK ENNEY, 
Clerk. 


JOLY 


ee OOM 


SUPREME COURT OF THE UNITED STATES. 


No. 12. OriGtnaL. Octosper Term. 1883. 


EX PARTE: IN THE MATTER OF JOHN HITZ PETI- 
TIONER. 


Mr. Cuter-Jcustice WaArrE: As it is coneeded that the petitioner is 
not now in the diplomatic service of Switzerland, and was not when all 
the proceedings in the supreme court of the District of Columbia subse. 
quent to the indictment were had, counsel are directed to request the 
Secretary of State to certify whether John Hitz was at any time accred- 
ited to and recoenized by the Government of the United States as public 
or political agent or chargé d'affaires of the Republie of Switzerland, and 
if -o, for what period of time, and up te and including what date. 

24TH Marcu, 1854. 


a 


~ 


DEPARTMENT OF STATE, 
Washington, Apr. do, 1884. 
A. S. WorTHINGTON, Esqre., 
lonited States Attoi ney, 
Listrict of ( olumbia, Washington . 

Sin: Your letter of the 26th ultimo, transmitting an order of the Su- 
preme Court of the United States, which directs vou “to request the Sec- 
retary of State to certily whether John blitz was at any time accredited to 
and recognized by thie Government ot the lL nited States us public or 
political avent ov chargé (affaires of the Ki public of Switzerland, and if 
so, for what period of time, and up to and including what date.” 

Ls compliance with the r quest this mace. | have HOW to state that on 
the 2th of Mav, lso4, Mr. John Hitz pres ris d to this Department his 
commission from the Government of Switzerland as consul-general of that 
Republic, to resitle at this capital, iy the 6th of the sine month the 
President’s eveqdatur was granted to Mr. Hitz in that capacity, of consul- 

woneral. 
5 On the 30th of Mareh, 1868, Mr. Hitz enclosed in a letter to the 

Department it communicatl nu from the high federal counel of 
Switzerland, acdrediting him as political agent of that Republic * near 
the seat of Government of the United States,” and at the same time solic- 
ited anu interview with the ee) ie retary of State for the purpose of formally 
presenting his letter of credence in that capacity. He was answered on 
the sitihe day DV Mr. Ne, ward, then Secretary of State, according him such 
interview, and fixing the 2d of April, then proximo, at noon, as the time. 

In June, 1870, Mr. Hitz made an application for free entry of goods 
imported for his tise, and ol the ~Sth of that month Mr. secretary ish 
informed him by letter that he (the Secretary) did not find in Mr. Hitz’s 
relations to the United States any ground for continuing such privilege to 
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him. Certified copies of these several letters and documents were for- 
warded to George B. Corkhill, esqre.. United States attorney, on the 8th 
of June, 1881, by my predecessor, Mr. Blaine. 
On the 16th of September, 1882, Mr. Frey presented his credentials as 
envoy extraordinary and minister plenipotentiary of the Swiss 
4 Republic to the Government of the United States ; and sinee that 
date Mr. Hitz has ceased to act as consul-general, or tn auy other 
official capacity, for his government in its relations with this. 
I am, sir, your obedient servant, 
~Frep’kK T. FRELINGHUYSEN. 


(Indorsed): Supreme Court U.S. 1885, October term. No, 12, orig- 
inal, Ix parte: in the matter of John Pitz, petitioner. Letier from 
Seeretary of State to district attorney. Filed Apr. 7, 1884. James H. 


MekKenney, clerk. 


-_ 
— 


Crarence S. NaTtuan, Printer, 202 Fulton St., N. Y 


IN THE 


Supreme Court of the United States. 


JACOB BAIZ. 


Petitioner. 


; 


The petitioner has this day been served with a 
copy of a motion for an order to show cause why 
certain papers should not be submitted to the con- 
sideration of this Court in the determination of the 
above entitled matter, and said petitioner how pro- 
tests against the receipt of said papers by this Court, 
for the following reasons, viz.: 


Kirst. The said papers were not presented to non 
considered by the District Court upon the deter- 
mination of the matter in that Court, and this Court 
should, in determining the matter now before it, 
consider only the papers which were before the 
District Court at the time it made its decision, or, at 
any rate, it should be governed by the return of the 
District Judge. 

[tis familar law that upon an application for a 
writ of prohibition or a writ of mandamus, neither 
the petitioner nor the respondent is permitted to 


bring up matter which does not appear in the 
petition or return. 


Second. The District Judge to whom the rule to 
show cause was addressed does not seek to have 
these papers presented to the Court, and the counsel 
who makes this application presents no request by 
said District Judge to have said papers considered 
bv the Court. 


Third. The papers in question are not material or 
relevant to the subject matter under discussion ; 
they relate to a wholly distinct matter, at a particu- 
lar crisis, in relation to a certain vessel which the 
vovernment of Honduras claimed, and their mean- 
ing cannot be understood without reference to the 
papers then presented by the petitioner to the State 
Department, and referred to in Mr. Bavard’s letter 
of March z2d, 1886, and in fairness to the petitioner 
not alone the opportunity of furnishing such papers 
to this Court should be permitted, but also of show- 
ing the subsequent action of our government which, 
in effect, wholly nullified Mr. Bayard’s position, as 
we are informed. 


Fourth. It may well be that Mr. Bayard refused 
to receive the petitioner as the accredited diplomatic 
representative of a foreign power on account of his 
citizenship, and yet when the representatives of the 
three Central American Republics requested it in 
January, 188%, was willing to do so, as shown by 
the letter of the State Department of January, 24th. 


PSs. 


hufth. The facts which induced the State Depart- 
ment to refuse to accept the petitioner as chargé in 
ISs6 were entirely different from those which in 
duced the Department to receive him as chargé of 
said three Central American Republics in 18s, 


Sirth. The fact remains that Mr. Bayard did so 
receive the petitioner in ISS, and that Mr. Blaine, 
when he became secretary of State, recognized the 
petitioner's diplomatic position by his treatment of 
hin. : 


Seventh. So far as certain statements contained 
in Mr. Bayard’s two letters of ISs6 are concerned, 
as to a consul who exercises the functions of diplo- 
macy, not becoming chargé affaires, the authorities 
cited under the Sixth Point of our brief clearly 
show such statement to be an incorrect one of the 


law. 


Kighth. It is clear that Mr. Bayard might well 
have refused to receive the petitioner as the agent 
of the Republic of Honduras to perform a particular 
diplomatic mission, while it would not, as it did not, 
refuse to receive him as chargé datfairs ad imterim, 
at the request of Mr. Lainfiesta, when he was about 
temporarily to leave this country. 


New York, April Yth, Tse. 


JOSEPH H. CHOATE. 
MICHAEL H. CARDOZO, 


Of Counsel. 


*/ ESUNG Post Jom Privtinc O17 


IN THE 


Supreme Court of the United States. 


Ex parte, 
Jacos Baliz. 


Petitioner. 


In response to the order to show cause made in 
this matter on April 14, 1890, the counsel for the pe- 
titioner now submit the following papers, viz. : 

An affidavit of the petitioner verified April 1S, 
SOU. 

A letter dated February 2, 1886, from the Presi- 
dent of the Republic of Honduras to the petitioner 
(Exhibit A). 

A translation of said letter (Exhibit B). 

An appointment dated February 1, 1886, of the 
petitioner as chargé d’affaires ad hoe (Exhibit C). 

A translation of said appointment (Exhibit D). 

A letter of the petitioner to the State Department 
dated March 24, 1886 (Exhibit E). 

In behalf of said petitioner, counsel now protest 


against the receipt of the papers as to which the 
order to show cause was issued, for the following 
reasons, V1Z.: 


First.—The said papers were not presented to nor 
considered by the District Court upon the deter- 
mination of the matter in that Court, and this Court 
should, in determining the matter now before it, 
consider only the papers which were before the 
District Court at the time it made its decision, or, at 
any rate it should be governed by the return of the 
District Judge. 

It is familiar law that upon an application fora 
writ of prohibition or a writ of mandamus, neither 
the petitioner nor the respondent is permitted to 
bring up matter which does not appear in the 
petition or return. 


Seconp.—The District Judge to whom the rule to 
show cause was addressed does not seek to have 
these papers presented to the Court, and the counsel 
who makes this application presents no request by 
said District Judge to have said papers considered 
by the Court. 


If, however, the Court is of the opinion that such 
papers should be considered, then counsel make the 
following suggestions in regard to them when read 
with these, and the petitioner submits in response: 


First.—The papers in question are not material or 
relevant to the subject under discussion; they relate 
to a wholly distinct matter, at a particular crisis, in 
relation to suppressing fillibustering expeditions 
against the Government of Honduras, and, as our 
laws contained full provisions for preventing hostile 
proceedings against friendly nations, the impropriety 
of permitting an American citizen to be appointed a 
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permanent representative of a foreign government 
to aid in suppressing such expeditions is manifest. 


SEcOND.—It may well be that Mr. Bayard refused 
to receive the petitioner as the accredited and per- 
manent diplomatic representative of a foreign power 
on account of his citizenship, and yet when the rep- 
resentative of the three Central American Republics 
requested that the petitioner should be permitted to 
act as chargé d'affaires ad interim, in January, 1889, 
was willing to do so, as shown by the letter of the 
State Department of January 24, 1889. 


TuirRD. —The facts which induced the State Depart- 
ment to refuse to accept the petitioner as chargé 
d’affaires ad hoc in 1886 were entirely different from 
those which induced the Department to receive him 
as chargé d'affaires ad interim of said three Central 
American Republics in 1889. 


FourtTH.—The fact remains that Mr. Bayard did so 
receive the petitioner in 1889, and that Mr. Blaine, 
when he became Secretary of State, recognized the 
petitioner’s diplomatic position by his treatment of 
him. 


FirtH.—So far as certain statements contained in 
Mr. Bayard’s two letters of 1886 are concerned, as to 
a consul who exercises the functions of diplomacy, 
not becoming chargé d'affaires ad inlerim, the au- 
thorities cited under the Sixth Point of our brief 
clearly show such statement to be an incorrect one 
of the law. 


SixtH.—It is clear that Mr. Bayard might well 
have refused to receive the petitioner as the agent 
of the Republic of Honduras to perform a particular 
diplomatic mission, or as chargé d’affaires ad hoc, 


while it would not, as it did not, refuse to receive 
him as chargé d’affaires ad interim, at the request 
of Mr. Lainfiesta, when he was about temporarily to 
leave this country. 


JOSEPH H. CHOATE, 
MICHAEL H. CARDOZO, 
Of Connsel, 


EVENING Post Jon Prxtinc Ori 


IN THE l 


supreme Court of the United States. 


Ex parte, 


—s 


Jacop Balz. ) 


Petitioner. 


to 


STATE OF NEW YoOrK, ae 
City and County of New York, ) ~~" ’ 
Jacosp Baiz, being duly sworn, says: That he is 

the petitioner in the above entitled matter. 

That in or about the month of February, 1886, he 
received from the Minister of Foreign Affairs of the 
Republic of Honduras, a letter dated at Tegucigalpa, 
February 2, 1886, of which a copy is hereto an- 
nexed, marked Exhibit A, and a correct translation 
thereof likewise hereto annexed, marked Exhibit B. 

That accompanying said letter was a communica- » 
tion appointing your petitioner chargé d’affaires of 
the Republic of Honduras, of which communication 
a copy is hereto annexed, marked Exhibit C, and a 
correct translation thereof likewise hereto annexed, 
and marked Exhibit D. 

That your petitioner thereupon presented the same 
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to the thea Secretary of State, Honorable Thomas 
Kf. Bayard, and subsequently received from said 
Secretary the letter dated at Washington, March 22, 
ISS6. 

That after the receipt of said last named letter 
your petitioner wrote to Honorable Thomas F. 
Bayard, Secretary as aforesaid, a letter dated March, 
24, 1886, a copy of which is hereunto annexed and 
marked Exhibit E, and your petitioner received in 
reply to said letter of March 24, 1886, a letter from 
the Secretary dated at Washington, April 3, 1586. 

Your petitioner never applied to the State Depart- 
ment to be received as chargé d’affaires ad interim 
of the Republic of Honduras, nor did he ever receive 
any appointment as such until so appointed by Min- 
ister Lainfiesta in January, 1889, nor was the ques- 
tion of receiving your petitioner as chargé d’ affaires 
ad interim of either of the three Republics of Guate- 
mala, Honduras or Salvador ever discussed in any 
way with the Secretary of State, and the only time 
that your petitioner received a credence as chargé 
d'affaires ad interim of either of the Republics of 
Guatemala, Honduras or Salvador was when your 
petitioner received from the State Department the 
letter dated at Washington January 24, 1889. 

JACOB Balz. 
Sworn to before me this} 
Isth day of April, 1890. | 
kK. J. Lowry, 
[SEAL. | Notary Public, 
New York County. 


~j 


Exhibit A. 


REPUBLICA DE HONDIRAS, 
Ministerio. 
de Relaciones Exteriores. 


TEGUCIGALPA, Febrero 2 de 1886. 
Senor Consul-General Don JAcos Baiz: 

Tengo el honor de trascribir 4 Vd. el acuerdo emit- 
ido en esta fecha por Su Excelencia el Sefor 
Presidente, nombrandolo Encargado de Negocios de 
la Republica cerca del Gobierno de los Estados 
Unidos. 

Dicho acuerdo dice asi: ‘‘ Secretaria de Relaciones 
Exteriores del Supremo Gobierno de la Republica. 
Tegucigalpa, Febrero 1° de 1886.—Conviniendo al « 
pais acreditar cerca del Gobierno de los Estados 
Unidos un Encargado de Negacios con la mira de 
afianzar lor vinculos de amistad que existen entre 
ambas naciones, admitida como ha sido la renuncia - 
del Sefor Don Antonio Batres del cargo de Ministro 
Plenipotenciario, el Presidente acuerda: Nombrar al 
Senor Don Jacob Baiz, residente en Nueva York, 
Encargado de Negocios cerca del Gobierno de los 
Estados Unidos, sin perjuicio de continuar en el 
desempeno de las funciones de Consul General. 
Comuniquese y registrese. Rubricado por el Sefior 
Presidente.— Zelaya.” 

El Gobierno espera de Vd. se sirva aceptar el 
referido nombramiento y desempefarlo en favor de 
los intereses del pais, tratando principalmente de 
impedir las expediciones filibusteras que 4 cada in- 
stante organiza el ex presidente Don Marco A. Soto 
contra esta Reptiblica, y que obligan al Gobierno 4 
levantar y sostener fuerzas para repelerlas, con grave 
perjuicio de las obras de interés piiblico iniciadas 
por el mismo Gobierno. : 

Para el cumplido desempefio de las atribuciones del 
cargo que se le coufiere, acompano 4 Vd. los respec- 
tivos plenos poderes, y renovandole los sentimientos 
de mi consideracion y aprecio, me suscribo su aten- 
to servidor. 

JERONIMO ZELAYA. 


10 Exhibit B. 


Translation, ) 
TEGUCIGALPA, February 2nd, 1856. 


Mr. Consul-General Baiz: 

[ have the honor to transmit to you the decree 
issued on this date by his Excellency, the President, 
appointing you chargé d’affaires of the Republic to 
the Government of the United States. 

That decree says this: ‘* The Department of Foreign 
Affairs of the Supreme Government of the Republic, 
Tegucigalpa, Ist February, 1586; as it has been 
deemed suitable to the country LO appoint a charge 
d'affaires to the Government of the United States 
with the object of cementing the ties of friendship 
existing between the two countries, the resignation 
of Mr. Antonio Batres, as Minister Plenipotentiary, 
having been accepted, the President decrees: To ap- 
point Mr. Jacob Baiz, resident of New York, chargé 
(Vaffaires to the Government of the United States, 
without interrupting his position as Consul-General. 
Register : Signed by the President, ZELAYA.” 

The Government hopes you will accept said ap- 
pointment, filling it to the best interests of the 
country, endeavoring principally to prevent filli- 
bustering expeditions, which are repeatedly organ- 
ized by ex-president Marco A. Soto against this 
“ Repubtic, and are compelling the Government to 

organize forces to repel the same to the great detri- 

ment of undertakings initiated by the Government. 
That you may be able to fill the duties of the post 
conferred upon you, I accompany the respective full 
powers, and with sentiments of consideration, 
Your obedient servant, 
JERONIMO ZELAYA., 
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teEPuBLICA DE HonpwurRas. 
Ministerio 
de Relaciones Exteriores. 


** TEGUCIGALPA, 1° de Febrero de [S86. 


Sefior MINISTRO: 

En esta fecha ha tenido 4 bien Su Excelencia el 
Sefpor Presidente nombrar al Sefior Don Jacob Baiz, 
de Nueva York, Encargado de Negocios cerea del 
Gobierno de Vuestra Excelencia. Mi Gobierno se 
lisongea en creer que las apreciables dotes que 
adornan al referido caballero, le proporcionaran 144 
benévola acogida de parte del Gabinete de Vuestra 
Kixcelencia y que se dara fé y crédito 4 cuanto mani- 
fieste en nombre de mi Gobierno; y no dude Vuestra 
Excelencia que seran apreciadas debidamente por el 
Senor Presidente y el infrascrito las muestras de 
simpatia y consideraciOn con que se favorezca al 
Sefor Baiz. Con sentimientos de alta consideracion, 
tengo el honor de suscribirmede Vuestra Excelencia 
atento servidor. JERONIMO ZELAYA.” 

Tegucigalpa, 1’ de Febrero de IS86. 

Es conforme, 
J. ZELAYA., 


Exhibit D. 


(Translation. ) 


TEGUCIGALPA, Ist February, 1886. 


Mr. SECRETARY: 

On this date, his Excellency, the President has 
deemed best to appoint Mr. Jacob Baiz of New 
York chargé d’affaires to the Government of your 
Excellency. My Government is pleased to believe 
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that the high qualifications possessed by that gen- 
tleman will secure the benevolent reception by the 
Cabinet of your Excellency, and that full faith will 
be given to whatever he expresses in the name of 
my Government. 

Your Excellency may remain assured that both ~ 
the President and the undersigned will appreciate ; 
the tokens of sympathy and consideration which 
Mr. Baiz may receive. 

With sentiments of high consideration, I have 
the honor to be your Excellency’s obedient servant, 

JERONIMO ZELAYA. 


- fad = % 
Exhibit &. 


| March 24th, 1886. 

Hon. THomas F. BAYARD, 
Secretary of State. 

Sir : 

The undersigned has the honor to acknowledge 
receipt of the dispatch of your Excly., dated 22d in- 
stant. I will lose no time toinform the Government 
of Honduras of our correspondence, and that vour 
Excly. has kindly consented to admit my substi- 
tutionary agency in the absence of a Minister by 
virtue of my being the Consul-General. 

I thank you for this recognition, the extent of 
which I appreciate, but in order to fully satisfy the 
Government of Honduras, which has conferred this 
honor on me, I take the liberty to ask whether, in 
the absence of a Minister, the State Department will 
consider the Consul-General Charge d’Affaires ad 
hoc, or as diplomatic agent of Honduras, for all 
practical as well as official purposes, without reliev- 
ing me of duties and responsibilities incumbent ona 
citizen of the United States. 

The declination of the State Department of my 
credentials on the ground that they express a pur- 


~ 
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pose of a negotiation not admissible under the laws 19 
of the United States will, no doubt, be satisfactory 
to the Government of Honduras. 

In conclusion, | have the honor to remain, with 
the highest consideration, 


Your Excly’s most obedient servant, 


JACOB Balz, 
Consul-General. 


[T4024] 
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N. Y. ELEVATED R. R. CO. VS. FIFTH NAT. BANK OF CITY OF N.Y. 1 


1 U.S. Cireuit Court for the Southern District of New York. 


THe New York Evevatep Rat_roap Com- ) 
PANY, Plaintiff in Error, 
against » Affidavit of Service. 
THe Firrn Nationat BANK oF THE City 
oF New York, Defendant in Error. 


City AND County or New YoOrK, 88: 


Emile Cohen, being duly sworn, says: I am of the age of nineteen 
years and upwards. On the fourth day of September, 1886, at cor- 
ner 25rd street and 3rd avenue, in the city of New York, I served 
the annexed writ of error on the defendant in error by delivering a 
copy thereof to the cashier of said def’t in error, personally, and 
leaving the same with him, at the same time showing him the an- 
nexed writ of error and the signature of the Hon. Wm. J. Wallace, 
thereto subscribed. I know the person served as aforesaid to be the 
cashier of the bank mentioned and described in said writ of error 
as the defendant in error herein. 


EMILE COHEN. 


Sworn to before me this fourth day of September, 1886. 
WM. H. WOODHULL, No. 133, 
Notary Public, N. Y. City. 


2 U.S. Circuit Court for the Southern District of New York. 
Tue New York Evevatep RAILROAD Com- ) 
PANY, Plaintiff in Error, | 
against > Affidavit of Service. 
Tue Firrna Nationat BANK OF THE Clty | 
ok New York, Defendant in Error. J 


Ciry AND County oF NEW YORK, 88: 

Albert J. A. Friedmann, of the city of New York, being duly 
sworn, says: I am of the age of sixteen years and upwards. On the 
fourt- day of September, 1886, at No. 237 Broadway, in the city of 
of New York, I served the annexed writ of error on Mr. Kelly, one 
of the attorneys for the def’t in error herein, by delivering a copy 
thereof to said attorney, personally,and leaving the same with him, 
at the same time showing him the annexed writ of error and the 
signature of the Hon. Wm. J. Wallace, thereto subscribed. I know 
the person served as aforesaid to be the attorney for the bank men- 
tioned and described in said writ of error as the defendant in error 
herein. 


ALBERT J. A. FRIEDMANN. 


Seal Andrew A. Henderson, No- Sworn to before me this fourth 
tarv Public, New York Co. day of September, 1886. 
ANDREW A. HENDERSON, 
Notary Public, N. Y. Co. 
1—380 
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The President of the United States of America to the judges of the 
circuit court of the United St ites for the southern district of New 

York, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, belore you 
or some of you, between The New York Elevated Railroad Company, 
plaintiff in error, and The Fifth National Bank of the City of New 
York, defendant in error, a manifest error hath happened, to the 
great damage of the said The New York Elevated Railroad Com- 
pany, as is said and as appears by its complaint, we, being willing 
that such error, if any hath been, should be duly corrected and full 
and speedy justice done to the parties aforesaid in this behalf, do 
command you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the justices of the 
Supreme Court of the United States, at the Capitol, in the city of 
Washington, together with this writ, so that you have the same at 
the said place, before the justices aforesaid, on the second Monday 
of October next. that, the reeord and proceedings aforesaid being 
inspected, the said justices of the Supreme Court may cause further 
io be done therein what of right and according to the law and cus- 
tom of the United States ought to be done. 

Witness the Ilonorable Morrison R. Waite, 
Seal of U.S. Cireuit Chief Justice of the Supreme Court of the 
Court, South. Dist. United States, this third day of September, in 
New York. the year of our Lord one thousand eight hun- 
dred and eighty-six, and of the Independence 
of the United States the one hundred and eleventh. 
TIMOTHY GRIFFITH, 
Clerk of the Circuit Court of the United States of America for the 
Southern District of New York, in the Second Circuit. 


UNITED STATES OF AMERICA, 8 


The oo writ is hereby allowed. 
ee Sept. 3, 15386. 
WM. J. WALLACE, Judge. 


‘ | Endorsed:] E.S. R. U.S. cireuit court, southern district 

of New York. The New York Elevated Railroad Com- 
pany, plaintiff in error, against The Fifth National Bank of the City 
of New York, defendant in error. Writ of error. Davis & Rapallo, 
attorneys for plaintiff in error, 32 Nassau St., N. Y. city. 1.45 p’d 
Due service of a copy of the within writ of erroris hereby admitted. 
Dated September 4th, 1586. ,att’'vs for def’tin error. U. 
S. circuit court. Filed Sep. 4, 1886. Timothy Griffith, clerk. 


UNITED STates OF AMERICA. 
Southe rv District of Ne i York, j 
[, Timothy Griffith, clerk of the cireuit court of the United States 
of America for the southern district of New York. in the second 
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circuit, by virtue of the foregoing writ of error and in obedience 
thereto, do hereby certify that the following pages, numbered from 
five to one hundred and twenty-four, inclusive, contain a true and 
complete transcript of the records and proceedings had in said court 
in the case of The New York Elevated Railroad Company, plaintiff 
in error, against The Fifth National Bank of the City of. New York, 
<- defendant in error, as the same remain of record and on file in said 


=> office. 

In testimony whereof I have caused the 
Seal of U.S. Circuit seal of the said court to be hereunto affixed, 
Court, South. Dist. at the city of New York, in the southern dis- 
New York. trict of New York, in the second circuit, this 
thirtieth day of September, in the year of our 
Lord one thousand eight hundred and eighty-six, and of the Inde- 

pendence of the United States the one hundred and eleventh. 


TIMOTHY GRIFFITH, Clerk. 


United States Cireuvit Court for the Southern District of New 
York. 


f-~ 
oe 


Tue Fiera NatTionaL Bank or Tue City or New YORK 
against 
THe New York ELevatep RAILROAD CoMPANY. 


To the above-named defendant: 
> 


You are hereby summoned to answer the complaint in this ac- 
tion and to serve a copy of your answer on the plaintiff’- attorneys 
within twenty days after the service of this sunimons, exclusive of 
the day of service, and in case of your failure to appear or answer 
judgment will be taken against you by default for the relief de- 
manded in the complaint. 

Witness the Honorable Morrison R. Waite, Chief Justice of 

Supreme Court of the United States, at the city of New 
[c.s.] York, this 5th day of March, in the year one thousand 
eight hundred and eighty. 
JOHN I. DAVENPORT, Clerk. 
KELLY & MacRAE, 
Plaintiff’- Attorney-. 


Office and post-oflice address, No. 237 Broadway, New York. 


> 6 Circuit Court of the United States for the Southern District 
of New York. 


Tue Firra Nationat BANK OF THE CITY OF NEW YORK ) 
us. » 
THe New York ELEVATED RAILROAD COMPANY. j 


The Complaint of Plaintiff by Kelly and Machae, us Attorneys. 


I. That plaintiff, The Fifth National Bank of the city of New 
York, is a corporation duly incorporated in and by the laws of the 
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United States authorizing the formation of banking associations, 
passed June 3d, 1864, and has its banking-house and place of busi- 
ness in the city of New York and within the jurisdiction of said 
circuit. 

II. That the defendant, The New York Elevated Railroad Com- 
pany, is a corporation. incorporated under the laws of the State of 
New York. _ 

IIT. That plaintiff was at all times herein mentioned and now is 
aud for many years prior thereto was the owner in fee of the build- 
ings, lands, and premises known as No. 300 Third avenue, in the 

city of New York, and situated on the southwest corner of 
7 Third avenue and Twenty-third —, in said city, and said 

building fronts immediately on said avenue about twenty- 
five feet. | 

[V. That said Twenty-third street and also said Third avenue are 
public streets, and that plaintiff has and is entitled to an easement 
and interest therein free from the obstructions and nuisances, as 
hereinafter stated, caused by defendants. 

V. That in said building and premises plaintiff has for the last 
five years carried on a general banking business, and has leased and 
rented out to other persons the upper and other parts of said build- 
ing for business and other purposes, and has thereby received large 
rents and compensation therefor. 

“VI. That by reason of the defendants having, on or about the Ist 
day of January, 1878, wrongfully and without plaintiff’s consent, 
built and erected a large and permanent station or depot, with its 
appurtenances, across and on the street and avenue near to plaintiff's 
said bank and building, the use and enjoyment and value of plain- 
tiff’s said premises have ever since become greatly interfered with 
and lessened, in this, that said station or depot greatly interferes 
with and lessens the enjoyment and use of the light and air to said 
premises, and also that the track of defendant’s railway (an elevated 
track), running along said Third avenue in front of plaintiff’s said 
bank and premises and close thereto, obstructs and interferes 
8 with and lessens the air and light to the same to a serious 
and injurious extent. 

VII. And this plaintiff, further complaining, says that on or about 
the Ist day of August, 1878, defendants, wrongfully and without 
plaintiff’s consent, commenced to use the track and structure of their 
railway along said Third avenue and immediately in front of plain- 
tiff’s said building, and to use and run engines and cars thereon 
almost incessantly, and in so doing to negligently blow whistles, 
emit steam, smoke, and noxious smells and make loud, jarring, and 
unpleasant motions and noises, and to a great and needless extent and 
without right; all of which greatly and seriously interferes with the 
use, comfort, and enjoyment of plaintiff’s said building and premises 
by plaintiff, its employees, servants, and ofticers, and with the use and 
enjoyment thereof by the tenants and persons occupying the same, 
so that part thereof were obliged.to vacate and did vacate the said 
premises; and, furthermore, that the rent and profits of said build- 
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ing and premises were and are greatly lessened and reduced by 
reason of the said nuisances caused, as aforesaid, by defendant. 
VIII. That, furthermore, the permanent use and value of said 
building and premises of plaintiff have been seriously injured and 
impaired by reason of the jarring and concussion motions and vi- 
brations caused to said building and by the locating of said 
9 station and depot of defendant's railway at said 23d street 
and 3d avenue and in close proximity to plaintiff’s said 
premises, and by the running and use of the engines and cars upon 
said track as aforesaid, and whereby, as aforesaid, the use and en- 


joyment of said premises is injuriously obstructed and interfered 


with and the market and rental value of the premises have been 
and will be in the future greatly damaged, reduced, and impaired. 

IX. That no compensation has been made to plaintiff for said 
acts of defendant. 

X. That by reason of the foregoing wrongful acts of defendant 
this plaintiff has suffered and sustained damages in at least the 
sum of twenty-five thousand dollars, which has been justly de- 
manded of defendant, but which it wholly neglects and refuses to 
pay or any part thereof. 

Wherefore plaintiff demands judgment of the defendant for said 
sum of twenty-five thousand dollars, with interest thereon, and the 
costs of this action. 

FIFTH NATIONAL BANK OF THE 
CITY OF NEW YORK, 
By A. THOMPSON, Cashier. 


KELLY & MacRAE, PUff’s Att’ys. 


Office & P. O. address, 237 Broadway, New York. 


10 Ciry & County oF New YorK 


Andrew Thompson, iii duly sworn, says that he is the cashier 
of the Fifth National Bank of the City of New York; that he has 
read the foregoing complaint, and that the same is true of his own 
bavateden except as to those matters therein stated to be alleged on 
information and belief, and as to those matters he believes it to be 


true. 
NDREW THOMPSON. 


Sworn to before me this 27th day of Febr’y, 1880. 
E. STEPHENSON, 
[L. s. ] Notary Public, New York County. 


11 (Endorsed :) Cireuit court of the U. S., southern district 

of New York. The Fifth National Bank of the City of New 
York vs. The N. Y. Elevated R. R. Complaint & sum’s. Kelly & 
Macrae, attorneys for plaintiff, No. 237 Broadway, New York. I 


hereby certify that on the 5th day of March, 1880, at the city of 


New York, in my district, I pe ‘rsonally served the within summons 
and complaint upon the within-named The New York Elevated 


erent Pn ener SAO sect 
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Railroad Company by exhibiting to James A. Cowing, treasurer of 
said company, the within original and at the same time leaving 
with him a copy of each. Dated March 22d,1880. Louis F. Payne, 
U.S. marshal/,S. D.N. Y. U.S. circuit court. Filed Mar. 22, 1880. 
John I. Davenport, clerk. 


12 Circuit Court of the United States for the Southern District 
of New York. 


Tue Firrn NationaAL BANK OF THE City oF NEw YorkK 
against 
THe New York ELevatep RAILROAD COMPANY. 


The defendants answer the complaint as follows: 
For a tirst defence. 


[. They have no knowledge or information sufficient to form a 
belief as to the truth of the allegations contained in the first, third, 
& fifth paragraphs of the complaint. 

Il. They de ny that the plaintiffs have an interest or easement in 
the Third avenue or in 23rd street, except so far as they may share 
the same with the public at large. 

III. They deny each and every allegation contained in the sixth 
paragraph of the complaint, except that the ‘y admit that they have 
erected a station at or near the corner of Third avenue and twenty . 
third street. | 

[V. They deny the allegations contained in paragraphs seventh, 

eighth, ninth, and tenth of the complaint. 
13 V. They allege that the railway & structures, including 
the structure of which the plaintiffs complain, were duly 
authorized by & were in conformity with the statutes of the State of 
New York. 

VI. They allege that they were and are duly organized & are 
acting under an act of Legislature of the State of New York entitled 
“An act to authorize the formation of railroad corporations & to 
regulate the same,” passed April 2nd, 1850, & the various acts sup- 
plementary thereto & amendatory thereof, un act entitled “An act 
supplementary to the act entitled An act to authorize the formation 
of railroad corporations,” passed April 20th, 1866; an act entitled 
“An act to provide for the construction of an experimental line of 
railway in the counties of New York and Westchester,” passed 
April 22nd, 1867; “An act supplementary to chapter 489 of the laws 
of 1867, and to prov ide for the collection and ap plication of revenue 
in the county of New York in certain cases,” passed June 3rd, 1868; 
“An act to authorize and require the New York Elevated Railroad 
Company to continue & complete its railroad in the city of New 
York, & to regulate the construction, operation, and management 
thereof,” passed June 12th, 1878; ‘ ‘An act further to provide for the 
construction and operation of a steam railway or railways in the 
counties of the State,” passed June 18th, 1878. 


4; 


4; 


AAT RNC. en 


THE FIFTH NATIONAL BANK OF THE CITY OF NEW YORK. 7 


14 VII. They allege that such proceedings were had under 

the divers acts aforesaid that the defendants were duly au- 
thorized to erect their railway & their station near or contiguous to 
the property alleged to belong to the plaintiff. 


For a second defence. 


They allege that the plaintiffs & the defendants are both residents 
ofthe State of New York, & that this action concerns property in the 
State of New York, & they claim & insist that this court has no 
jurisdiction over the parties to this action or over the subject-matter 
thereof. 

FIELD, DORSHEIMER, BACON & DEYO, 
Attorneys for the Defendant. 


Office & post-office address, 115 Broadway, New York. 


15 = District or New YOorK, \ 


City and County of New York, pees 


James A. Cowling, being duly sworn, says that he is the secretary 
& treasurer of the defendant herein; that the foregoing answer is 
true to his own knowledge except as to the matters which are 
therein stated to be alleged on information and belief, and as to 
those matters he believes it to be true. 
J. A. COWING 


Sworn, April 12th, 1880, before me— 
WILLIAM MOLLOY, 
[seAL.] Notary Public, Kings County, N. ) 


16 (Endorsed :) Cireuit court U.S. for the southern district of 

N.Y. The Fifth National Bank of the City of New York 
against The New York Elevated Railroad Company. Answer. 
Field, Dorsheimer, Bacon & Deyo, attorneys for defendant, 115 
Broadway, N. Y. (Original.) U.S. circuit court. Filed Apr. 12, 
1880. John I. Davenport, clerk. 


17 Cireuit Court of the United States fer the Southern District 
of New York. 


Tue Frera NaTIONAL BaNK or THE City oF New YORK 
ag st 
Toe New YorK Evevatep RAILROAD COMPANY. 


GENTLEMEN: Take notice that we have this day been appointed 
and retained as attorneys for the defendants in the above-en- 
titled action in the place and stead of the late firm of Field, Dor- 
sheimer, Bacon & Deyo, dissolved on the 10th day of August, 1880, 
by the death of Dudiey Field, and that we hereby appear for the 


nO A Sy OE et RN ee 


fe a ee 


Catal MM. gl GREE EES IL 


8 THE NEW YORK ELEVATED RAILROAD CO. Ys. 


said defendants herein and demand that all papers in this action 
be served on us at our office, No. 115 Broadway, New York city. 
New York, September 17th, 1880. 
Yours, €ce., DORSHEIMER, BACON & DEYO, 
Defendant's Att’ys. 


Office & post-office address, 115 Broadway, New York. 


To Messrs. Kelly & MacRae, pl’ff’s att’ys. 
18 To clerk of the circuit court of the United States for the 
southern district of New York. 


(Endorsed :) U.S. circuit court. The Fifth National Bank of the 
City of New York against The New York Elevated Railroad Com- 
pany. Notice of substitution and appearance. Dorsheimer, Bacon 
& Deyo, def’t’s attorneys, 115 Broadway, N. Y. city. To the clerk 
of the circuit court of the United States, southern district of New 
York. U.S. circuit court. Filed Sep. 29,1880. John I. Daven- 
port, clerk. 


19 U.S. Circuit Court, Southern District New York. 


Tue Firra NatrionaLt BANK oF THE City or NEw ieee | 
against 
THe New Yor«x ELevAtep RaAItroap CoMPANy. ) 


We hereby consent that Devo, Duer & Bauerdorf be substituted 
in our plaee and stead as attorneys for the defendant in the above- 
entitled action. 

DORSHEIMER, BACON & DEYO, 
Defendant's Attorneys. 


Dated Dec. llth, 1882. 


0) (Endorsed :) U.S. circuit court, so. dist. of N. Y. The Fifth 

Nat'l B’k of the City of N. Y. ag’st The N. Y. El. Railroad Co. 
Consent for substitution. Deyo, Duer & Bauerdorf, def’t’s att’ys, 
115 Bway, N. Y. (Original.) U.S. circuit court. Filed Dee. 28, 
1882. Joseph M. Deuel, clerk. 


21 United States Circuit Court for the Southern District of New 


A 


York 
Tue Firru Natrionat BANK OF THE Crty or New York) 
, ag'st 
Tue New York Erevatrep Raitroap Compaxy. ) 


We hereby consent that Messrs. Davies & Rapallo be substituted 
in our place and stead as attorneys for the defendant in the above- 
entitled action. 

Dated New York, December 19th, 1884. 

DEYO, DUER & BAUERDORF, 
Def't’s Att’ ys. 
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22 (Endorsed :) U.S. circuit court, southern dist.of N.Y. The 

Fifth National Bank of the City of New York against The 
New York Elevated Railroad Company. Consent for substitution. 
Davies & Rapallo, attorneys for def’t, Mutual Life building, 32 
Nassau street, New York city. U.S. circuit court. Filed Jan. 2, 
1885. Timothy Griffith, clerk. 


23 At a stated term of the circuit court of the United States of 
America for the southern district of New York, in the second 
circuit, held at the United States court-rooms, in the city of New 
York, on the 28th day of February, in the year of our Lord one 
thousand eight hundred and eighty-five. 
Present: The Honorable Nathaniel Shipman, circuit judge. 


THe Firra Nationa, BANK oF THE City or New YORK 
against 
THe New York Evevatep RaitrRoap CoMPANY. 


This action having come on to be tried before the Honorable 
Nathaniel Shipman and a jury, and a verdict having been rendered 
in favor of pleintiff and against the defendant for the sum of six 
thousand dollars, and the defendant having thereupon obtained a 
stay of all proceedings herein for thirty days in which to -move for 
a new trial and prepare a bill of exceptions: Now, upon the testi- 
mony taken at the trial and upon all the papers, pleadings, and 
proceedings herein, and on reading and filing the consent of the 

attorneys for the plaintiff, hereto subjoined, on motion of 
24 Messrs. Davies & Rapallo, attorneys for the defendant, it is 
hereby— 

Ordered, That all proceedings on .the part of the plaintiff herein 
be, and they hereby are, further stayed until the argument and de- 
cision of the motion for a new trial. 


N. SHIPMAN, Judge. 


We hereby consent to the entry of the foregoing order, provided 
that the motion for a new trial, &c., is brought on to be heard at the 
earliest day at which his hon. Judge Shipman can hear the same 
at New York. 

, KELLY & MacRAE, 
Attorneys for Plaintiff. 
New York, Feb. 27th, 1885. 


95 (Endorsed :) United States circuit court, southern dist. of 

New York. The Fifth National Bank of the city of New 
York against The New York Elevated Railroad Company. Order 
staving proceedings. Davies & Rapallo, attorneys for defendant, 
Mutual Life building, 32 Nassau street, New York city. U.S. cir- 
cuit court. Filed Mar. 6, 1885. Timothy Griffith, clerk. 
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26 Circuit Court of the United States for the Southern District 
of New York. | 
Fiero Nationa Bank or New YorxK ) 
vs . 


THE New YorkK ELEVATED RAILROAD Company. J 


SHIPMAN, J.: 


This is a motion by the defendant for a new trial, the jury having 
returned a verdict for the plaintiff for $6,000. 

Before the year 1874 Third avenue and Twenty-third street, each 
being streets of one hundred feet in width, were legally laid out by 
the authorities of the city of New York over and upon lands which 
were acquired by condemnation for street purposes under the act of 
1813, whereby said city obtained the title in fee to said streets and 
to the land thereunder, in trusi; that the same and that each street 
“be appropriated and kept open for or as a part of a public street 
and avenue forever, in like manner as the other public streets in said 

city are or of right ought to be.” 
27 The plaintiff purchased, in the year 1874, a lot upon the 

southwest corner of ‘Third avenue and Twenty-third street, 
which was bounded on the east by the west side of said avenue and 
on the north by the south side of said street, and erected thereon a 
building, which was completed in the spring of 1875. This build- 
ing has ever since been used in the following way: The basement 
for stores or offices, the first floor for the plaintiff’s banking-room, and 
the other floors for apartments. 

Under the provision of the statute passed by-the Legislature of 
the State of New York in 1875, and known as the Rapid Transit Act, 
which provides for the construction of elevated and underground 
railroads, an elevated steam railroad was built by the defendant, in 
the year 1879, along Third avenue. 

[t was held by a majority of the court of appeals of the State of 
New York in 1877 that under the Rapid Transit Act and the pre- 
vious acts In relation to the defendant provision was “ made for 
compensation for any property rights the abutting owners may have 
in the streets,” the fee of which is in the city, but the question 
whether the contemplated structures would invade any property or 
rights of such owners so as to entitle them to damages it was thought 
did not arise. (Jn re Elevated R. R. Co., 70 N. Y., 327: Jn re Gil- 
bert Elevated Railway Co., 70 N. Y., 361.) No compensation to the 
plaintiff for injury or damage was made, and there does not seem 
to have been any adjudication by which the plaintiff was bound on 
the subject. 

The structure which the defendant built was a permanent one, 
consisting, at the corner of the street in question, of an elevated 
railroad track placed \} pon substantial pillars about fifteen feet high, 
and a depot over a part of Twenty-third street, which is reached by 

a staircase from said street, the entire structure being of the 
28 strength and capacity necessary for the equipment of a rail- 
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road operated by steam and for the accommodation of large num- 
bers of passengers. 

This action was brought to recover damages which were alleged 
to have been caused to the plaintiff's property by the erection of 
said road and depot, and by the running of railroad trains near to 
the building. The principal damages was| were] alleged to consist in 
the obstriction of light from the building and in the injection into it 
of noxious odors, gas, and. smoke. 

The charge to the jury was to the effect that if the streets, at the 
point where the plaintiff’s building is situate, were permanently 
subjected by the erections of these structures to a new use, which 
was subversive of and repugnant to the original use for which each 
street was taken—that is, for an open thoroughfare or avenue for 
travel—and such new and inconsistent use w:.; a damage to the ease- 
ment of the plaintiff in the street, which easement or right of prop- 
erty consisted only in a right to the light and air afforded by the 
street, and in a right of access thereto, then forthe damages arising 
to the property from said exclusion of air, light, and access plaintiff 
was entitled to compensation. 

The requests to charge covered five points, which were substan- 
tially as follows: Ist, that the determination whether the street 
should or should not be kept open as a public street rested in the 
discretion of the Legislature ; 2d, that the evidence clearly showed 
that the new structures did not subject the street to a new use sub- 
versive of or inconsistent with the original use as thoroughfares ; 
ord, that, in order to find there were such new and inconsistent use, 
the jury must find that the defendant’s structures interfered with 
the free passage of persons, horses, or vehicles over Third avenue ; 
ith, that an abutting owner has no right of property in the street 

to he affected or damaged by such new use; Sth, that there 
20 could be no recovery forso much of the damage as was 
caused by the operation of the railroad trains. 

It is competent for the Legislature, so far as not restrained by the 
constitution under which it acts, to grant toa railroad -company 
power to lay a railroad longitudinally over a highway, and where 
private property is taken by a use which is subversive or inconsist- 
ent with the original use, compensation must be made therefor. 
(Springfield vs. Conn. River Railroad Co., 4 Cush., 63.) When the 
title in fee to such street is vested in the city, in trast for the benefit 
of the people, no compensation is to be made to the city for the oceu- 
pancy of the street by the railroad, because the Legislature conclu- 
sively determines what is for the public advantage. (People vs. Kerr, 
27 N. X., 188.) 

In such ease it is also often said that the abutting owners are 
not entitled to compensation because, having parted with the title to 
the land covered by the street, tliey have no remaining interest or 
right therein which can be taken or which can be the subject of 
damage. This statement of the law was true with reference to the 
streets which judges or commentators had in mind when the state-_ 
ment was made. An abutting proprietor on the street, the fee of 
which is in the city, has no legal interest which can be affected by 
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a surface horse-railroad which is placed in the street ; nor, although 
the inconvenience and annoyance resulting from the operation of a 
steam surface road is rnuch greater than that resulting from a horse- 
railroad, is his property ordinarily taken or appropriated in a legal 
sense by a steam road which is laid opposite his lot; but a state of 
facts has occasionally arisen within the last few years by which, 
although the new method of travel to which the street is subjected 
is for the transportation of persons or of freight, the structures which 

are placed upon the street for the convenience or necessities of 
30 the new system are such as not only blockade and prevent the 

street from being an avenue for ordinary travel, but also de- 
prive an abutting owner from access to the street or free light from 
it. Whilea Legislature may have said in general that the occupancy 
of the streets of a city by a steam railroad is consistent with the use 
for which they were established, yet it did not intend to say that all 
the structures which might subsequently be placed upon a particu- 
lar narrow street for the purposes of such railroad did not impose a 
new burden upon the street. A platform may be built over a street 
which covers its entire width and excludes light from the roadway, 
and the adjacent buildings and structures may be placed opposite 
the lot of the abutting owner which shall prevent access to his land, 
and then a new condition of things is brought into existence which 
was not contemplated by learned judges when they said that an abut- 
ting owner has no interest in the street which can be the subject of 
Gamage. 

[t is this new condition which raises the question whether an 
abutting owner, who has no right in the soil of the street, has any 
especial incorporeal right therein of which he may be deprived 
and for the loss of which he is entitled to compensation. 

The main object of a city highway is for the public travel, but 
that is not its only object. City streets are also incidentally to pro- 
vide sites upon which dwellings and buildings for business purposes 
can be built. Such streets are established in order to furnish an 
overflowing population with places in which to live and to work. 
An important part of the value of a lot abutting upon a street con- 
sists in its access to the street and in the fact that one or more sides 
can always receive air and light, while a building away from the 
street may be hemmed in on all sides. This privilege or capacity 
which appertains to a lot abutting upon a street which has been 

dedicated to the public, though it has not a right in the soil 
31 of the street, is real and is important, and, so far as the right 

of access to the street is concerned, has been distinctly recog- 
nized by courts. ‘There may be a difficulty in defining the extent 
of the right, but there is a natural sensé of justice which is not sat- 
isfied by the declaration that because the owner has parted with his 
right to the soil in front of his lot, which was taken for the pur- 
poses of a street, therefore he is remediless, although the street may 
be permanently so covered by new structures for the benefit of 
modes of travel, not used for ordinary street purposes, as to exclude 
him from access to it or from light from it. In the Story case this 
right is called an easement in the bed of the street for the purposes 
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of air and light and access from it. (Story vs. The New York Ele- 
vated R. R. Co., 90 N. Y., 122.) 

But, inasmuch as the land covered by the street was taken for 
public uses, the abutting owner holds his easement subordinate to 
the rights of the public in the street, and if the new structures are 
not inconsistent with or destructive of the uses for which the street 
was originally taken he has no cause to complain. Until the streets 
are burdened with an occupancy which substantially injures them 
as thoroughfares for travel, and they are permanently subjected by 
the new structures to a new use, which is subversive of the original 
use, the abutting owner, though he may suffer inconvenience, Is not 
legally injured, because his easement is subject to the controlling 
right of the public, and if the street continues to be a thoroughfare 
for ordinary travel, in accordance with the object for which it was 
originally laid out, no right of the abutting owner is trenched upon. 

The question, then, which was submitted to the jury is of the first 
importance; it was whether, on the corner of Third avenue and 
Twenty-third street, either of those streets were subjected by the 

permanent structures there erected to a new use subversive 
o2 of or inconsistent with the original purpose for which the 

streets were taken, that of being a thoroughfare for travel, 
and the jury were told the main object of a street was to create and 
maintain an avenue for travel, and if these streets were kept open 
and unobstructed and were not used for purposes inconsistent with 
travel, the use of the street was preserved. 

While the language of the charge was correct and was technically 
sufficient, I fear that the jurv were not sufficiently clearly told by 
the court that in order to find that the streéts were not kept open 
and unobstructed, the road-bed of the street not being occupied by 
the railroad track, it was not sufficient to show that pillars and 
staircases had been placed in the streets and a track had been placed 
upon the pillars which, to some extent, prevent the streets from 
being as open as they were before the road was constructed, but 
that they must be of opinion that substantial obstructions had been 
placed upon the travel upon the street, and that it was thereby ren- 
dered inconvenient to the public asa highway. I fear that the 
jury were unintentionally led into the opinion that because a new 
and permanent structure for the purposes of a steam road had been 
placed over a street of one hundred feet in width therefore they 
were permitted to find that a new and inconsistent use was imposed 
upon the street, although travel was practically unimpeded and 
light in the travelled way was not sensibly diminished and the 
street was not actually at that point mnade inconvenient for the ac- 
commodation of persons or veliicles. 

As the motion for a new trial ‘is granted for the reason which has 
been given, I do not consider the remaining question, which was 
thoroughly argued by the defendant's counsel, which was in sub- 
stance that the injury caused to the plaintiff by the injection into 

its building of gas and smoke in consequence of the opera- 
33 tion of the trains should not be considered as an element of 
damage. ‘The motion for a new trial is granted. 
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action was brought, it is provided that the court may, and in a 
proper case must, permit a supplemental complaint, answer, or reply 
alleging material facts which have occurred after a former pleading, 
which, of course, would be after suit brought. In section 589 it is 
enacted that a variance between pleadings and proof is not material 
unless it has actualiy misled the adverse party ; and by section 540, 
that where the variance is not material, as prescribed in section 539, 
the court may direct the fact to be found according to the evidence. 
If the continuance of the structure after the commencement of the 
action by the summons or after the filing of the complaint was ma- 

terial to a recovery for its continuance, it would seem that it 
40) could have been brought in by amendment under section 

544. There was no claim that the defendant was misled by 
this evidence. The evidence on its part, as well as that on the part 
of the plaintiff, covered the whole time, and there was no ground 
for such claim. The evidence was in the case, and as there might 
have been pleadings which would have made it admissible, if not 
admissible without more, the variance between it and the actual 
pleadings was immaterial within the provisions of section,640. The 
court was therefore permitted by that section to do what was done 
and what was excepted to, namely, to direct the fact to be found 
according to the evidence, and it would appear to be improper not 
to either do that or order an immediate amendment. 

New York Mutual Life Insurance Co. vs. Armstrong, 117 U. 

S., 091. 

And this works no wrong to the defendant if the claim for dam- 
ages prior to the commencement of the action was properly tried, 
for there was no difference between what occurred before and what 
occurred after, either upon the evidence or the manner of submit- 
ting it to the jury. The recovery here will be a bar to any other 
action for what is embraced within this recovery. 

Windmuller vs. Robertson, 23 Fed. Rep., 652. 
Fowle vs. New Haven and Northampton Co., 112 Mass., 338. 


4] A new trial for this would not give the defendant the bene- 
fit of any different principles as to its liability, but would 
merely give it another chance before a jury, which, of course, it 
should have if entitled to it, but otherwise not. These considera- 
tions make it unnecessary to consider whether in a case like this, 
where what was done was done wholly outside the plaintiff’s prem- 
ises and was completed before the commencement of the suit, the 
recovery should be to the time of trial or only to the commencement 
of the action. ‘There are many cases where the question was whether 
the damages for the permanent injury to the property, as if the 
nuisance should always remain, were recoverable or not; but this 
precise question does not appear to have been often decided and is 
not free from difficulty. 
Everson vs. Powers, 39 N. Y., 528. 
Backhouse vs. Benoni, 9 Ho. of L. Cas., 508. 
Fowle vs. New Haven and Northampton Co., 112 Mass., 338, 
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Margue on Dam., 59 to 64. 
Uline vs. New York Central and Hudson River Railroad Co., 
New York court of appeals, January 19, 1886. 


42 The next question is as to the right of the plaintiff to recover 

for the injury to that part of the building occupied by itself 
for banking purposes. It is argued that the inconveniences were to 
the persons employed and not to the plaintiff bank as such. The 
court, in substance, submitted it to the jury to find how much less 
the use of this part of the building was worth as a bank on account 
of this structure. This seems to be covered by Baltimore and Po- 
tomac Railroad Co. vs. Fifth Baptist Church, 108 U.5S., 317, where 
it was held that a religious corporation was entitled to recover dam- 
ages for interference with its comfortable enjoyment of its house of 
worship. It is said in argument that no damages were proved, ex- 
cept us to additional cost of gas, in this respect; but the situation of 
the plaintiff was shown and what was done by the defendant, from 
which it was competent for the jury to infer the damages. It is not 
claimed that they were led by partiality, passion, or prejudice about 
this. 

The next question is as to the exclusion of evidence to show that 
if the buildings on the opposite side of ‘Third avenue were raised as 
high as the law and ordinances of the city allow the defendant’s 
structure would be in their shadow during all the time that the 
plaintiff’s building is in its shadow, so that it would not intercept 
uny direct rays of the sun toward that building. The admissibility 

of this evidence rests upon the claim that because others have 
43 a right to do what would shade the plaintiff’s building the 

defendant is not liable for shading it to the extent of that 
right. The defendant, however, does not have or stand at all upon 
the rights of these other persons. ‘The buildings were not raised to 
that height, and the plaintiff would have enjoyed the light which 
the defendant’s structure did intercept but for that structure, which 
the defendant as against the plaintiff had no right to erect. ‘There 
is no ownership in light itself as it is diffused, and the jury has not 
awarded anything to the plaintiff for what belonged to any one else. 
This evidence would not have shown that the injury was to others 
and not to the plaintiff. 

The next question is as to the admissibility of evidence to show 
that the general value of the plaintiff’s building was increased by 
the building of the defendant’s road. ‘The injury to the permanent 
value of the building was not on trial. The question submitted to 
the jury was as to the injury to the use of the building during the 
time in question. No evidence offered bearing upon that question 
was excluded. The evidence on both sides was full as to the value 
of the use without the road there in comparison with that value with 
the road there; as to that value before the road was built and after 

the road was built. 
44 & 45 Finally, the defendant claims that a verdict should have 
been directed for the defendant. The case has not been 
allowed to go beyond, if it has not been narrowed within, the princi- 
—350) 
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Kelly & MacRae and Roger A. Pryor, for plaintiff. 
Davies & Rapallo and Henry H. Anderson, for defendant. 


Endorsed: Circuit court of the United States for the southern 
district of New York. Fifth Nat’] Bank of New York ag’t The New 
York Elevated Railroad Company. Decision. Shipman, J. U.S. 
circuit court. Filed Jan. 17, 1885. Timothy Griffith, clerk. 


oO! At a stated term of the circuit court of the United States of 
America for the southern district of New York, in the second 
circuit, held at the United States court-rooms, in the city of New 
York, on the 24th day of September, in the year of our Lord one 
thousand eight hundred and eighty-five. 
Present: The Honorable Nathaniel Shipman, judge. 


Tue Friern NATIONAL BANK OF THE City OF New York } 
against ' 
THe New York Evevatep RAILROAD COMPANY. j 


This action having come on to be tried before the Honorable 
Nathaniel Shipman and a jury, and a verdict having been rendered 
in favor of the plaintiff and against the defendant for the sum of six 
thousand dollars, and a motion having been made by the defendant 
ut the same term upon the minutes of the trial judge to set aside the 
verdict and grant a new trial upon the exceptions taken, because 
the verdict was for excessive damages, because the verdict was con- 

trary to evidence, and because the verdict was contrary to 
35 law, and said motion having been entertained, and after 

hearing Henry H. Anderson in behalf of the motion and 
Roger A. Pryor in opposition thereto: Now, on motion of Davies «& 
Rapallo, attorneys for defendant, it is ordered that the said motion 
be, and the same hereby is, granted, and the said verdict is hereby 
set aside and a new trial granted for the reason stated in the opinion 
of the court on file in the clerk’s office. 


N. SHIPMAN, Judge. 


36 (Endorsed:) United States cireuit court, southern dist. of 

New York. The Fifth National Bank of the City of New 
York against The New York El. Railroad Co. Order setting aside 
verdict and granting new trial for defendant. Davies & Rapallo, 
attorneys for defendant, Mutual Life building, 32 Nassau street, New 
York city. U.S. circuit court. Filed Sep. 25, 1885. Timothy 
Griffith, clerk. 


37 At a stated term of the circuit court of the United States of 
America for the southern district of New York, in the second 
circuit, held at the United States court-rooms, in the city of New 
York, on Wednesday, the second day of June, in the year of our 
Lord one thousand eight hundred and eighty-six. 
Present: The Honorable Hoyt H. Wheeler, cireuit jud 
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Tue Fiera NATIONAL BANK OF THE City or NEw YORK ) 
is. > 


Tue New York ELevatep RAILROAD ComMPANy. j 


Now comes the plaintiff, by Kelly & MacRae, its attorneys, and 
moves the trial of this cause. Likewise comes the defendant, by 


Davies & Rapallo, its attorneys. Thereupon a jury is empanneled 


and the cause proceeds to trial. After hearing the evidence of the 
parties, the argument of counsel, and instructions of the court, on 
Friday, June 4th, 1886, the jury retire and on their return render a 
verdict whereby they find for the plaintiff in the sum of five thou- 
sand dollars, including interest, Ke. 

On motion of Howard Townsend, Esq., of counsel for defendant, 
it is ordered that the defendant have a stay of all proceedings on 
said verdict for twenty days within which to argue the motion for 
a new trial made herein. 


A copy. TIMOTHY GRIFFITH, Clerk. 
38 United States Circuit Court, Southern District of New York. 


Firru NATIONAL BANK 
Us. -April Term, 1886. 
New YorkK ELEVATED RAILROAD Co. 


WHEELER, J.: 

This is an action to recover damages for. the erection of the de- 
fendant’s railroad track and station-house in front of the plaintiff’s 
banking-hounse, at the corner of 23rd street and Third avenue, in the 
city of New York. It bas been once before tried with a verdict for 
the plaintiff, which was set aside and a new trial granted. 24 Fed. 
Rep., 114. It has now been heard on a motion by the defendant 
for a new trial for alleged errors in law occurring on the second 
trial. 

The first ground urged for granting the motion is that it was error 
to admit evidence of damage to the plaintiff accruing after the com- 
mencement of the action. This evidence was admitted without 
objection. The defendant reserved no question about it until the 
evidence was all in and the charge to the jury was reached. Then 
the court charged the jury thatif the plaintiff was entitled to re- 

cover damages for the erection of the tracks and station- 
39 house in the street in front of the bank building it would be 

entitled to recover the amount shown by the evidence down 
to the time of trial. To this part of the charge the defendant ex- 
cepted, and the correctness of it 1s a questionin thecase. The plain- 
tiff’s right of recovery was strictly and carefully limited to dam- 
ages caused by the structure itself, as it was originally constructed, 
and nothing was allowed in addition for the consequences of the 
use of it for the running of trains or anything done from day to 
day. It was all directly connected with the first wrong. By sec- 
tion 544 of the Code of Procedure of New York, under which this 
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action was brought, it is provided that the court may, and in a 
proper case must, permit a supplemental complaint, answer, or reply 
alleging material facts which have occurred after a former pleading, 
which, of course, would be after suit brought. In section 589 it is 
enacted that 4 variance between pleadings and proof is not material 
unless it has actually misled the adverse party ; and by section 540, 
that where the variance is not materia!, as prescribed in section 539, 
the court may direct the fact to be found according to the evidence. 
If the continwance of the structure after the commencement of the 
action by the summons or after the filing of the complaint was ma- 

terial tb a recovery for its continuance, it would seem that it 
40 could have been brought in by amendment under section 

544. ‘Phere was no claim that the defendant was misled by 
this evidence., The evidence on its part, as well as that on the part 
of the plaintif, covered the whole time, and there was no ground 
for such claim. ‘The evidence was in the case, and as there might 
have been pleadings which would have made it admissible, if not 
admissible without more, the variance between it and the actual 
pleadings was immaterial within the provisions of section,540. The 
court was therefore permitted by that section to do what was done 
and what was excepted to, namely, to direct the fact to be found 
according to the evidence, and it would appear to be improper not 
to either do that or order an immediate amendment. 

New York Mutual Life Insurance Co. vs. Armstrong, 117 U. 

S., 091. 


And this works no wrong to the defendant if the claim for dam- 
ages prior to the commencement of the action was properly tried, 
for there was no difference between what occurred before and what 
occurred after, either upon the evidence or the manner of submit- 
ting it to the jury. ‘The recovery here will be a bar to any other 
action for what is embraced within this recovery. 

Windmuller vs. Robertson, 23 Fed. Rep., 652. 
Fowle vs. New Haven and Northampton Co., 112 Mass., 338. 


4] A new trial for this would not give the defendant the bene- 

fit of any different principles as to its liability, but would 
merely give it another chance before a jury, which, of course, it 
should have if entitled to it, but otherwise not. These considera- 
tions make it unnecessary to consider whether in a case like this, 
where what was done was done wholly outside the plaintiff’s prem- 
ises and was completed before the commencement of the suit, the 
recovery should be to the time of trial or only to the commencement 
of the action. ‘There are many cases where the question was whether 
the damages for the permanent injury to the property, as if the 
nuisance should always remain, were recoverable or not; but this 
precise question does not appear to have been often decided and is 
not free from difficulty. 

Everson vs. Powers, 59 N. Y., 528. 

Backhouse vs. Benoni, 9 Ho. of L. Cas., 503. 
Fowle vs. New Haven and Northampton Co., 112 Mass., 338, 


- 
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Margue on Dam., 59 to 64. 
Uline vs. New York Central and Hudson River Railroad Co., 
New York court of appeals, January 19, 1886. 


42 The next question is as to the right of the plaintiff to recover 

for the injury to that part of the building occupied by itself 
for banking purposes. It is argued that the inconveniences were to 
the persons employed and not to the plaintiff bank as such. The 
court, in substance, submitted it to the jury to find how much less 
the use of this part of the building was worth as a bank on account 
of this structure. This seems to be covered by Baltimore and Po- 
tomac Railroad Co. vs. Fifth Baptist Church, 108 U. S., 317, where 
it was held that a religious corporation was entitled to recover dam- 
ages for interference with its comfortable enjoyment of its house of 
worship. It is said in argument that no damages were proved, ex- 
cept us to additional cost of gas, In this respect; but the situation of 
the plaintiff was shown and what was done by the defendant, from 
which it was competent for the jury to infer the damages. It is not 
claimed that they were led by partiality, passion, or prejudice about 
this. 

The next question is as to the exclusion of evidence to show that 
if the buildings on the opposite side of Third avenue were raised as 
high as the law and ordinances of the city allow the defendant’s 
structure would be in their shadow during all the time that the 
plaintiff’s building is in its shadow, so that it would not intercept 
any direct rays of the sun toward that building. The admissibility 

of this evidence rests upon the claim that because others have 
45 a right to do what would shade the plaintiff’s building the 

defendant is not liable for shading it to the extent of that 
right. The defendant, however, does not have or stand at all upon 
the rights of these other persons. ‘The buildings were not raised to 
that height, and the plaintiff would have enjoyed the light which 
the defendant’s structure did intercept but for that structure, which 
the defendant as against the plaintiff had no right to erect. There 
is no ownership in light itself as it is diffused, and the jury has not 
awarded anything to the plaintiff for what belonged to any one else. 
This evidence would not have shown that the injury was to others 
and not to the plaintiff. 

The next question is as to the admissibility of evidence to show 
that the general value of the plaintiff’s building was increased by 
the building of the defendant’s road. ‘The injury to the permanent 
value of the building was not on trial. The question submitted to 
the jury was as to the injury to the use of the building during the 
time in question. No evidence offered bearing upon that question 
was excluded. The evidence on, both sides was full as to the value 
of the use without the road there in comparison with that value with 
the road there; as to that value before the road was built and after 

the road was built. 
44 & 45 Finally, the defendant claims that a verdict should have 
been directed for the defendant. The case has not been 
allowed to go beyond, if it has not been narrowed within, the princi- 
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ples laid down by the majority of the court in Story vs. New York 


Elevated Railroad Co., 90 N. Y., 122. 


That case has controlled this as to the extent of the plaintiff’s 


rights and of the defendant’s liabilities. 


Motion for new trial overruled, stay of proceedings vacated, and 


judgment to be entered on the verdict. 


W. I’. McRee and W. H. Arnoux, for plaintiff; Henry H. Ander- 


son, for defendant. 


(Endorsed :) Circuit court of the United States for the southern 
district of New York. Fifth National Bank vs. New York Elevated 


Railroad Co. Decision, Aug. 10, 1886. Wheeler, J. U.S. circuit 


court. Filed Aug. 10, 1886. Timothy Griffith, clerk. 


46 At a stated term of the circuit court of the United States 
of America for the southern district of New York, in the 
second circuit, held at the United States court-rooms, in the city of 
New York, on Monday, the 25rd day of August, in the year of our 
Lord one thousand eight hundred and eighty-six. 
Present: The Honorable Hoyt H. Wheeler, judge. 


Tue Fiern NatioNaAL BANK or THE City NEw YORK | 
against 
Tne New York EvLevarep RaArtroap Company. f 


This action having come on to be tried before the Honorable Noyt 
H. Wheeler and a jury,anda verdict having been rendered in favor 
of the plaintiff and against the defendant for the sum of five thou- 
sand dollars, and a motion having been made by the defendant at 
the same term, upon the minutes of the trial judge, to set aside the 
verdict and grant a new trial upon the exceptions taken, and said 
motion having been entertained, and after hearing Henry H. An- 

derson in behail of the motion and William F. MacRae and 
47 William HH. Aroioux in opposition thereto : 
Now, on mo..on of Kelly & MacRae, attorneys for plaintiff, 
it is ordered— 

That the said motion be, and the same is hereby, denied; that the 
stay of proceedings heretofore granted herein be vacated, and that 
judgment be entered on the verdict. | 


HOYT H. WHEELER. 


48 (endorsed :) U.S. circuit court, southern district of N. Y. 

The Fifth National Bank of the City of New York ag’st The 
New York Elevated Railroad Company. Order denying motion for 
new trial, &c. Kelly & Machae, att’ys for pl’ff, 237 B’way, N. Y. 
U.S. circuit court. Filed Aug. 23,1886. Timothy Griffith, clerk. 
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49 United States Circuit Court, Southern District of New York. 


FirtaH NaTIoNAL BANK OF THE CITY OF NEw ) 


YorRK 4 Judgment. 
against August 26th, 1886, 
THe New York Evevatep RAILROAD CoMPANY. 


The issues in this action having come on to be tried before the 
Honorable Hoyt H. Wheeler and a jury, at astated term of this court 
held on the 2nd day of June, 1886, and the issues having been tried 
and a verdict for the plaintiff for five thousand dollars having been 
duly rendered on the 4th day of June, 1886, and the costs having 
been adjusted at ninety-two 7,4, dollars: 

Now, on motion of Messrs. Kelley and MacRae, the attorneys for 
said plaintiff, it is adjudged that said plaintiff, The Fifth National 
Bank of the City of New York, do recover of said defendant, The 
New York Elevated Railroad Company, five thousand dollars, to- 

gether with sixty-eight and ,°,'; dollars, interest thereon from 
50 the date of the rendition of the said verdict, and also ninety- 

two A; dollars, plaintiff’s costs herein as taxed, making alto- 
gether the sum of five thousand one hundred and sixty-one y§z 
dollars, and that plaintiff have execution therefor. 

Judgment signed this 26th day of August, A. D. 1886. 


TIMOTHY GRIFFITH, Clerk. 


ol (Endorsed :) U.S. circuit court, sou! ern district of N. Y. 

The Fifth National Bank of the Cil. of New York against 
The New York Elevated Railroad Company. Judgment. Kelle 
and MacRae, attorneys for plaintiff, 237 Bdway, New York city. 
Due service of a certified copy of the within judgment «& notice of 
entry Is hereby admitted. N. Y., Aug. 26,1886. Davies & Rapallo, 
defendant’s att’ys. U.S. circuit court. Filed Aug. 26, 1886. Tim- 
othy Griffith, clerk. 


Take notice that the within is a certified copy of the judgment in 
this action this day duly filed & entered in the office of the clerk of 
the circuit court of the United States for the southern district of 
New York. 

New York, Aug. 26, 1886. 

KELLY & MacRAE, 
Att’ys for PU. 
Davies & Rapallo, Esqs., att’ys for def’t. 


52 In the Circuit Court of the United States, in the Second Cir- 
cuit, for the Southern District of New York. 
THe Kirra NATIONAL BANK OR THE CITY OF ) 
New YorK 
against » Bill of Exceptions, 
Tue New York Exvevatep Rattroap Com- | 
PANY. ] 


Afterwards, to wit, on the second day of June, 1886, and at a 
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stated term of this court holden at the city of New York, to wit, on 
the fifth day of April, 1886, before the Honorable Hoyt H. Wheeler, 
judge, the aforesaid issues so joined as between the said parties, as 
by the record more fully appears, came on to be tried by a jury duly 
impanelled and sworn for that purpose, the said trial continuing 
until the fourth day of June, 1886, the said plaintiff being repre- 
sented by William F. MacRae and William H. Arnoux, Esqrs., and 
the said defendant by Henry H. Anderson and Howard Townsend, 
Esqrs.; and in the course of the trial the said counsel for the de- 
fendant did take and allege sundry exceptions to the rulings, 
53 both as to the admission and exclusion of testimony and to 
the charge of the court; which said exceptions are herein- 
after specifically set forth. 
On the said trial the following proceedings, among others, were 
had: 


First exception. 


The said plaintiff, having sought upon the said trial to establish 
its title to the premises in suit, and having offered in evidence 
certain deeds, attempted to trace its title to that part of Third 
avenue lying in front of its bank building, through two deeds, 
respectively, from James A. Hamilton and wife to Robert Lougue, 
dated December Ist, 1827, and Bertram Peter Cruger and wife 
to James A. Hamilton, dated March 22nd, 1827, which said 
deeds convey property therein described as follows: Beginning 
northerly at the corner of the Third avenue and Twenty-third 
street, thence running westerly on Twenty-third street forty-five 
feet and no more; thence at right angles southerly to the bound- 
ary line of the property now or late of the heirs of James Duane, 
deceased; thence along the said line easterly to the Third avenue; 
thence along the line of the Third avenue to the place of begin- 
ning, and through subsequent deeds; and the said plaintiff having 

sought upon the said trial to establish its title to the part 
Od ot Twenty-third street lying in front of its said bank building 

by a certain deed from George W. Pell and wife and Richard 
M. Pell to James D. Pell, dated December 27th, 1864, which said 
deed conveys property therein deseribed as follows: Beginning on 
the southerly side of Twenty-third street at a point distant forty-five 
feet westerly from the Third avenue, and thence running westerly 
along ‘I'wenty-third street twenty-five feet; thence southerly, parallel 
with Third avenue, seventy-four feet and three-quarters of an inch ; 
thence easterly, parallel with Twenty-third street, twenty-five feet ; 
thence northerly seventy-four feet and three-quarters of an inch to 
the place of beginning; and by a deed from Richard M. Pell to the 
Fifth National Bank of the City of New York, dated May 1ith, 1874, 
the grantee In said last-mentioned deed being the said plaintiff, 
which deed conveys property therein described as follows: }egin- 
ning at a point on the southerly side of Twenty-third street distant 
forty-five feet westerly from the westerly line of the Third avenue 
and running thence southerly, and parallel with the Third avenue, 
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fifty-four feet and three-quarters of an inch; thence westerly, and 
parallel with Twenty-third street, twenty-five feet; thence northerly, 
and parallel with the Third avenue, fifty-four feet and three-quar- 
ters of an inch to the southerly side of Twenty-third street, and 
thence easterly, along the said southerly side of Twenty third 
55 street, twenty-five feet to the point or place of beginning. 
And the said plaintiff, having further attempted to trace 
its alleged title to the said parts of Twenty-third street and Third 
avenue through a deed from James Duane Pell and wife to Richard 
M. Pell, dated February 22nd, 1865, and subsequent deeds, which 
said deed conveys property therein described as follows: Beginning 
at the southerly side of Twenty-third street at a point distant forty- 
five feet westerly from the Third avenue and thence running west- 
erly along Twenty-third street twenty-five feet; thence southerly, 
and parallel with the Third avenue, seventy-four feet and three- 
quarters of an inch; thence easterly, parallel with Twenty-third 
street, twenty-five feet; thence northerly seventy-four feet and three- 
quarters of an inch to the place of beginning; and through a deed 
from Isaiah Keyser and wife and others to the plaintiff, The Fifth 
National Bank, dated March 30th, 1874, which deed purports to con- 
vey property therein described as follows: Beginning on the south- 
westerly corner of Third avenue and Twenty-third street, running 
thence southerly along the Third avenue seventy-four feet and three- 
quarters of an inch, more or less, to lot No. thirty-five, on a map of 
land belonging to Catherine L. Duane, dated January 26th, 
ob 1832, made by Edwin Smith, city survevor; thence westerly, 
and parallel with Twenty-third street, forty-five feet ; thence 
northerly, and parallel with the Third avenue, seventy-four feet and 
three-quarters of an inch to the southerly side of Twenty-third 
street; thence easterly, along Twenty-third street, forty-five feet to 
the place of beginning. 

And the said plaintiff having given evidence by a surveyor tend- 
ing to show that Twenty-third street and Third avenue are each one 
hundred feet in width from house line to house line; that the de- 
fendant has constructed on and along Third avenue a railway track, 
elevated some fifteen feet above the surface of the street, supported 
by iron columns and supporting trains and locomotives which pass 
constantly before plaintilf’s premises, and showing that said defend- 
ant has erected a station, with stairs thereto and therefrom, at the 
intersection of Twenty-third street and Third avenue: that defend- 
ant’s track is fifteen feet wide; that the distance from the westerly 
line of Third avenue to the centre line of the westerly track of de- 
fendant’s structure is thirty-eight feet six inches; and said surveyor 
having further testified as to the dimensions of defendant’s station ; 
and the said pli aintiff having ce: alled a s a witness one Andrew Thomp- 
son, cashier of the Fifth National Bank, plaintiff herein, who, having 
given evidence 1n substance as to the construction and details and 

the fitting up and furnishing of the building owned by the 
OF plaintiff, testified further, as follows,in answer to Mr. MacRae: 
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Direct examination : 

Q. Hlow many stories high is plaintiff’s bank building from the 
street ? 

A. Four. 

(). How is each story occupied—or was it ? 

A. The first floor is raised about six or eight feet from the street 
and is occupied by the banking-room for banking purposes. The 
second, third, and fourth floors are occupied by apartments—d well- 
ings. 

Q. At the time that road came there, and depot, what was the 
Fifth National Bank building being used for besides using it for 
banking purposes ? 

A. The basement was used as business offices. 

©. How was the first story above the bank used ? 

A. As dwellings—apartments. 

(). All of them ” 

A. All of the stories were occupied for private apartments. 

(). Did vou observe the effect that the station and railroad struct- 
ure immediately in front of the bank, and so far as they affect it on 
the side, if any, had with regard to the light in the building ? 

A. It lessened the light in the banking-room on the front corner, 
and also on the side, to the extent of two-thirds the depth of the 
banking-room. ‘The light was affected some, too, on the first story 

above the bank, by the station. 
58 (). And has that continued up to the present time ? 
A. It has. 

(). How with reference to excluding the air, if you have observed ? 

A. It has frequently forced us, both in the banking-room and 
also on the first floor above the bank. to close the front windows. 

Mr. ANpreRSON: Is that by reason of the exclusion of the air? 

Mr. MacRar: | asked him how the air was excluded. 

The Witness: The air is excluded, because we had to close the 
windows on account of cinders and smoke. 


Mr. ANDERSON: One moment. I object to any question in refer- 
ence to cinders and smoke. 

The Court: He does not answer the question asked him. 

Q. (Repeated.) How with reference to excluding the air, if you 
have observed ” 

Mr. ANDERSON: I move to strike out the former answer of the 
witness on the ground that it states as to what the bank people did 
sometimes and not as to the effect of the structure. He said they 
shut the windows. | 

Mr. ARNOUX: We havea right to it. and whether the answer is 

responsive to the question or not makes no difference. If it 
59 is admissible evidence, a witness can volunteer any statement, 
subject, of course, to a motion to strike out. 

The Court: That may be, but perhaps the better way would be 
to answer the question put, which I understand to refer to the struct- 
ure of the building excluding the air from the bank. 
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Mr. Anperson: That is the foundation of my motion to strike 
out the statement of the witness. 

The Court: Just for the present we will leave that out, and the 
witness may answer the question. 

(). I mean with reference to the effect upon the air of the bank 
building, as you observed it, after the structure was put there, how 
the structure itself, rising up before the bank, affected the eirculation 
of the air into the building—the building of it there, the structure 
itself—and also the shades over the platform running down over the 
bank. In addition to that, how did it affect the use of the building 
with reference to shutting or closing the windows ? 


Mr. ANperson: I object to that question. If counsel would come 
out and say what he wants to bring out, it would make it much 
more clear; but the structure in the street could not by any possi- 

bility affect the opening or shutting of the windows. 
60 Mr. MacRae: | have departed from that. I say in addi- 
tion to that. 

Mr. ANDERSON: You are coming to another part of the case, Upon 
which we will have to have a ruling of the court. 

The Court: | understand the witness now to say that the build- 
ing itself is constructed so as to obstruct the flow of the air to and 
fro from the building, so as to obstruct the circulation. 

Mr. MacRae: I| am leaving that now and raising this other point, 
which | suppose the counsel will object to. lam going now to the 
structure itself, and to the operations of the road, and I seek to elicit 
from this witness whether or not it did affect the use of the building 
so far as shutting or closing the windows inthe exclusion of air by 
reason of the operation of that road, not stating in what way. That 
is my question. 

Mr. ANpERSON: We may just as well meet the issue first as last. 
The counse! is trying indirectly, although he seems to be afraid to 
put the question directly, to have the witness testify as to there being 
gas and smoke. Avowedly that is his purpose, and that is objec- 
tionable, and under all the cases that have been brought in this 
State has been excluded. I believe since the rulings have taken 
place at the general term in the Story case, which is one of the fun- 

damental cases, it was expressly excluded from consideration 
61 on the part of those who should have the question of damages 

ut interest. Now, I object to the witness stating anything in 
answer to this question in respect to gas, or smoke, or cinders, or 
anything of that kind in the operation of the road. 


Objection sustained. 
The COURT: lor the present We will proceed as | indicated. I re- 
serve the right to change my view. 
Mr. MacRae: 


Q. What effect, if any, did this elevated railway have on the rents 
of that building? 


Mr. ANDERSON: I will ask the witness to confine his answer to the 


94 THE NEW YORK ELEVATED RAILROAD CO. VS. 


structure itself and not the running of the trains upon it or anything 
connected with the running of the trains. 

The Court: He may be confined in that way. As you have asked 
him, he can take in the effect of the whole thing. 

Mr. MacRae: It was allowed that way before, your honor. 

TheCourtr: You may divide the subject if you can, and if I change 
my view upon looking at these cases I will give you an opportunity 
to ask him. 

©. What effect did the structure as it existed there—the elevated 
railway station and the platform and the bed of the road—have upon 
the renting of the building? 

A. It reduced the rents. 

(. How much a year? 


62 Mr. ANprersoN: There is another question that I might as 

well raise. J ask for an election on the part of counsel for 
the plaintiff as to whether in this action they are claiming for loss 
of rents or for injury in consequence of the erection of the road. 

Mr. MacRae: Those questions were not raised on the former trial, 
and there is no law cited by vour honor or that ean be cited by 
the other side that makes the law of the case different now from 
what it was a year ago, when this case was tried before. 

The Court: I don’t require you to make an election, but vou 
must confine vourself to the legitimate proof and show that you are 
damaged by this structure being there (provided the jury shall find, 
when we get to it, that it ought not to be there)—that is, vou must 
be confined to such damages as you can prove in any proper way 
on account of having this depot there and this railroad structure 
placed in frontof the premises. Leaving out of your proof the effect 
of running trains, the noise, the steam, the smoke, the disagreeable- 
ness of the trains—if you leave that all out and prove in any proper 
way that having that structure up there as a permanent thing, sup- 
posing they had no trains at all on it, that that injured you. 

The Court: ‘The witness must confine himself to the facts. 

(. I want you to state the facts. 
63 A. There has been a loss of about $1,000 a year, since the 
structure has been there, in rentals. 
Q. At any time after the road was built there did you lose any 
of the tenants? 

A. Yes, sir. 

Q. About what was the rental of the first story ? 
A. $1,100, during the years 1875, 1876, and 1877. 


In answer to Mr. ANDERSON: 
Cross-examination : 

Q. When was your bank completed ? 

A. In the spring of 1875. 


Q. What was the rental of the first story above the bank the first 
~9 
year * 


A. $1,100. 


THE FIFTH NATIONAL BANK OF THE CITY OF NEW YORK. 25 


Q. How many rooms does that contain? 
64 A. Nine rooms. 
Q. And what rental did you get for that story in 1879? 

A. $900. 

Q. What rental did you get in 1880” 

A. $780. 

(. And what rental in 1881? 

A. The same—87S0. ’ 

(. How came you to make the reduction the second year? 

A. Because the family that occupied the floor complained of the 
nuisance, and they would not stay unless we reduced the rent? 

Q. Why? 

A. Because of the nuisance—the noises, steam, and smoke—and 
they had to shut the windows. 

(). So that the reduction the second year was in part, at least, of 
noise and smoke and smell. Was there a reduction made the third 
year ? 

A. No, sir. 

(). The rent continued the same? 

A. The rent continued the same. 

(. With regard to the second story, who occupied the second 
story ? 

A. Mr. Held. 

). And the rent from 1876 to 1S77 was how much? 
A. $1,000. 
). And the rent from 1877 to 1878 was how much ? 
A. The same. 
65 (). And the rent from 1878 to 1879 was how much ? 
A. It was reduced to 8900, I think. 


- 
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In answer to Mr. MacRae: 
Redirect examination : 


(). Was there anything else that you knew of that reduced the 
rent of the third floor, or any of the floors, than the presence of that 
railroad and depot ? 

A. There is no other earthly reason at all. 

(). Each of the tenants, then, for whom you made a reduction of 
rent found the running of the trains, the noise and smoke, disagree- 
able, in consequence of which they desired a reduction ? 

A. And also on account of the obscurity of the light. 

(). And also because the light was obscured ? 

A. And circulation of air. 

(). Now, what complaint was made on account of the obscurity of 
the light by reason of that road? 

A. They were compelled to close their windows and pull down 
their shades on that account. 

Q. Because the light was obscured ” 

A. Especially the first flat. 

(J. When you speak of the nuisance you speak of the noise being 
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there, and the steam being there, and the smoke being there, and the 
passing of trains, do you not? 
A. Yes, sir. 
(). Did any of them state which was the greatest nuisance? 
66 A. The gas and smoke and steam entering their windows. 
Q). That was considered the greatest nuisance, was it? 
A. Yes, sir. 
(). What was the next nuisance ? 
A. On the first floor the prevention of the circulation of air in 
their rooms. 
Q. ‘These reductions in rent continue down to the present time, 
don’t they ? 


A. Yes, sir. 


In answer to Mr. ARNouX: 
Redirect examination : 


Q. [ want to ask you a question in regard to the light. Before 
the elevated road came there had you any shade in the windows on 
the Twenty-third-str side ? 

A. We did; yes, sir. 

(). Something like the shade in this court-room 

A. Exactly like these, with arches; shades in the windows and 
shades in the arches. 

Q. Ip what part of the room is your desk ? 

A. It is about forty feet from the front, adjoinin 
teller’s desk. 

Q. Before the elevated road came there did you have any artifi- 
cial light at your desk ? 

A. No, sir. 

(). After the elevated road came and the station-house 
67 was erected, as it now Is, did it make any difference with your 
shades ? 

A. Yes, sir 

(). State what. 

A. We had to take the shades out of the arches of the windows. 

Q. And they have been out ever since ? 

A. Yes, sir. 

Q. And, in addition to that, did you have to put in any additional 
lights ? 


r the receiving 


P ame | 


Q. How many ? 

A. Three. 

@. At which desks? 

A. One at the paying teller’s desk, one at the receiving teller’s 
desk, and one at my own desk, where I never had any before. 

(). What was the reason of your putting in those additional 
lights ? 

A. Because the station on that corner obscured the light on that 
corner of ‘lwenty-third street as far back as thirty or forty feet. 

Q. Did the extra gas add to the gas bills considerably ? 
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A. It did. 

Q. To what extent? 

A. To the extent-of about sixty dollars a year or more. 

Q. Has that continued from the time they were put in up to the 
present time ? 

A. Yes, sir; it has. 


68 And the said plaintiff having called as a witness FREDERICK 
ZITTEL, real estate agent and broker, who testified in part as 
follows, in answer to Mr. MacRag: 
Direct examination : 

Q. Have you observed and do you know of the effect of the ele- 
vated railroad upon the rentals in the vicinity of Twenty-third 
street and Third avenue—I mean on the avenue? 

A. Yes, sir. 

Q. What was the effect in 1878 and the succeeding years up to 
the present time—say for the two or three years after the road was 
. built and went into operation 4 

A. For dwelling purposes the reduction since the elevated rail- 
roud has been there is about one-third. 

(). Now, what effect did the railroad structure, the depot and 
road-bed, have upon the value of the rental of premises like those? 

A. You mean the apartments? 

Q. Well, these apartments ? 

A. I should put it down about one-third less than they were be- 
fore the structure. 

(. Have you noticed in that building the effect of that structure, 
the railroad depot and road-bed, there upon the access of light in 
that building * 

A. I have, somewhat; yes, sir. 
69 (). What is it? 

A. It throws a shadow every time a train passes. There is 
a shadow thrown in the bank, and cinders are thrown In, too. 
©. How about the track and station itself? 
A. Well, that throws a shadow in the bank. 
©. What is the effect in the city of New York with reference to 
any structure like the Third avenue elevated railroad structure—I 
mean the depot adjacent to property—would it have an injurious or 


? 


good effect upon the building? 

A. It injures wherever the structures are for dwellings; for busi- 
ness it does not injure so much. 
(). As a real-estate broker, having the experience that you have 
had, Mr. Zittel, would you say that a structure like the Third avenue 
railway structure, close to and adjacent to even any kind of build- 
ings for business purposes, would be of any benefit to it? 

A. No, sir. 

@. Would it or would it not be injurious‘ 

A. It would be injurious. 

Q. In your experience, how valuable is the freedom of light and 
air to any office or building in the city of New York? 


‘fy 
= 


; 


28 THE NEW YORK ELEVATED RAILROAD CO. VS. 


A. Well, without light and air there is no value scarcely. It is 
light and air that gives it the value. 

Q. Any diminution of the light or air more or less depreciates 
the value of the property, does it not? 

A. Certainly. | 
70 Q. Was there any reason that you know of why rents 7 
the Fifth National Bank building should not have gone up? 
A. Nothing but the elevated road. 


The plaintiff offered to show by the witness the value of the 
building before and after the defendant’s elevated railroad was 
built; to which the defendant objected, and the evidence was there- 
upon excluded. 


Mr. ANpERsSON: You only come down to the commencement of 
this action, | suppose? I will ask counsel to make a determina- 
tion of what he is going for. I suppose ! have a right to ask for 
an election at this point. 

The Court: For what length of time do you claim to recover? 

Mr. MacRae: We claim for permanent injury. 

The Court: If you are entitled to recover you claiin dam- 
7] ages should be 3 = sed by the jury until now? 

Mr. MacRae: No,sir; but until as long as grass grows and 
water runs. 

The Court: Maybe they will take it down; if they should, then 


you would not want to pay back anything. But you claim the 
right to recover prospectively. Counsel is entitled to know what 
youclaim. * * * Ithink the common law is as I stated it, 


that where there isa consequential injury resulting from damages 
that the damages may be recovered up to the time of the trial, and 
if they continue the right of recovery continues also. I think I will 
go by the common law unless I see to the contrary before the trial 
closes. 

Mr. ANDERSON: 


Q. How do you get at $1,000 a vear'‘ 

A. As I stated, the first flat rented for $1 100 a year, and now $780; 
and the 3d flat for 8600, and is now about $490; - * there is 

a loss of $250 in the basement a vear. 
72 Q. When you speak of the injury done by these railroads to 
property do you refer as well to the operation as to the struct- 
ure itself ? 

A. Certainly. 

Q. That is to say, the constant running of trains and the gas and 
noise and smoke and so on ? 
A. Yes, sir. 

That is, in all eases ? 
A. In all cases. 


And the said plaintiff, having called as a witness Epmonp H. 
MARTINE, a real estate broker, who testified in part as follows, in 


answer to Mr. McRae: 
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Direct examination : 

Q. Are you familiar with the effect of the Third avenue elevated 
railroad upon the rentals along the Third avenue? 

A. Yes, sir. 

Q. W hat effect has it had upon rentals in the vicinity of Twenty- 

third street and Third avenue? 
73 A. Well, the reduction has been from twenty-five to thirty- 
three and one-third per cent, 

Q. Is the reduction attributable to anything else than the elevated 
railway that you know of? 

A. Not in my judgment. 

Q. About what. should the rental of the first story of the Fifth 
National Bank be without the presence of the railroad structure 
there? 

It ought to rent for about eleven hundred dollars a year. 


In answer to Mr. ANDERSON: 


Cross-examination : 
Q. In considering the injury done to the property did you take 
into consideration the unsightly appearance of the structure ? 
A. That is one of the elements; yes, sir. 
Q. And the shadows cast upon it by running trains? 
A. Yes, sir. 
(). And the noise and smoke‘ 
A. Slightly; yes, sir. 
(). And cinders or different things of that kind ? 
If you will let me state the objection, I can state it much 
better. 
Q. Answer my question, please. Did you take those into consid- 
eration as elements ? 
A. Small elements ; yes, sir. 


} 


74 In answer to Mr. ARNOUX: 
Redirect examination: 

Q. Please state to the jury what you do consider the objection. 

A. In the first place, the fact of the structure being there—the 
depot being there; the fact that the people stand on the platform 
and on the trains and look into the windows. "Those are the serious 
objections; and the light and means of accessibility to the building, 
and the air and the rents. 


And the said plaintiff having called as a witness Mrs. MARGARET 
A. Crosby, who testified in part as follows, in answer to Mr. Mac- 
Rae 


Direct examination: 


Q. Were you and your husband at one time occupants of the build- 
ing known as the Fifth National Bank, at the corner of Twenty- 
third street and Third avenue? 
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A. Yes, sir. 

Q. What year did you go there to reside? 

A. In 1876. 

Q. And you left at what time? 

A. 1879. 

Q. Do you remember when the Third Avenue railroad was built 
there? 


A. I do. 
70 Q. And the trains began to run ? 
A. Yes, sir. 

Q. How many composed your family at that time? 

A. My husband and three children. 

Q. Did you occupy the entire floor on the first story ? 

A. The entire floor. 

Q. Did you observe any difference in the light after the road was 
built there? 

A. I should think I did. 

. How did it affect it? 

A. It affected us ineverything. In the first place, it made it very 
dark there after the cars stopped there, after they erected that build- 
ing; all the rooms got darkened, and we had to pull down the shades. 
If we had the shades up the people could look in, and the dust and 
everything came in, so we couldn’t keep the windows up. People 
were standing there—intoxicated people, and one thing and an- 
other—and the people staring in, and we couldn't get along at all; 
and then it was very disagreeable to live there after the railroad was 
built, on account of the smoke and cinders and everything else. 

Why did you leave there? 
A. On account of the elevated railroad; it was a perfect nuisance. 


In answer to Mr. ANDERSON: 


Cross-examination : 
Q. What made it dark ? 
76 A. In the first place, the roof, the shed of the station; and, 
in the second place, the smoke and steam. 
Q. They made it dark ? 
A. Yes; in one respect they did. 
Q. Do you mean to say to the j jury that it was so dark as to inter- 
fere with the comfortable occupation of your apartments? 
A. I do. 
At any part of the day‘ 
All day ; because there were trains running continually. 
@. Why was it necessary to put your shades down if the station 
darkened the front windows? 
A. I didn’t care about having people stand there and look into 
the apartinents. 
Did you find annoyance from the smoke and cinders anywhere 
except in the front room? 
A. In the side rooms—at the side windows—but most of it in the 
front rooms. 
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Q. Was there any except from the first side window ? 

A. No cinders, but the smell and smoke and gas and coal. 

Q. And it was owing to this, among other things, that you went 
away. 

A. That is the very reason. 


sated 


i7 And the said plaintiff having called as a witness EpMonp 
STEPHENSON, who testified in part as follows, in answer to Mr. 
MacRae: 


Direct examination: 


Q. Were vou at one time an employee of the Fifth National Bank, 
situated at the corner of Twenty-third street and Third avenue ? 

A. I was. 

(. In what capacity ? 

A. Paying teller. 

. From what time? 

A. About nineteen years; from 1864 to 1583. 

). Where was your location inside of the bank building with 
reference to your business ? 

A. Directly in front of the entrance. My desk was next to Third 
avenue, directly in front of the entrance to the bank. 

Q. On the right-hand side of the bank as you entered ? 

A. Yes, sir. 

Q. What effect, if any, have you observed that the station and 
stairs and the permanent structure of the platform and equipments 
of that station itself had upon the light in the bank ” 

A. It had the effect to obstruct the light. 

(). ‘To what extent? 
7d A. To that extent that I was obliged to have an extra gas 
light put up in order to pay my checks with any safety. 

Q. Do you know whether there were other gas jets put up on ac- 
count of that in the bank ? 

A. I couldn’t state positively as to that. I know in my own case 
that the light was the most important thing to me in paying checks 
and reading different handwritings. Some would be written very 
obscurely and others again irregularly, and so on, and I was obliged 
to have the best possible light in order with safety to pay the large 
amounts of money which I was frequently called upon to pay in 
cashing checks, and for that reason | found that the structure that 
had been erected by the elevated railroad company had so obscured 
the light to that extent that | asked permission to have an ex- 
tra light put up directly in front of my desk, throwing the light 
down upon my checks, with a large green shade over it. 

(). Previously vou never had ? 

A. Never had any before, nor had I any difficulty before. 

Q. Did you observe whether or not it diminished the light, more 
or less, in the bank ? 

A. Oh, it certainly did. 


f~™ 


THE NEW YORK ELEVATED RAILROAD CO. VS. 


lows, in answer to Mr. MacRae: 


Direct examination: 

Q. About what would be a fair rental for, say, the first story over 
the bank, in 1878, before the elevated railroad came there? 

; think that would be let then for about $1,200. 

(). And how much for the second story ? 

A. Well, in mine I reduced about a hundred dollars on each 
story above that—say from $1,100 to 31,000. 

Q. What effect, if any, would the elevated railway structure 
have upon the rental ? 

A. Upon that class of property about thirty three per cent., I 
should judge. 

Q. What effect has it had on property in the vicinity of Twenty- 
third street and Third avenue, as reg: ards rental or value ? 

A. On the lower class, ordinary plain property, it is reduced about 
twenty-five per cent.—fully twenty-five per cent.; the better class, 
such as you have questioned me about, I should think, thirty-three 
per cent. 


80 And the said plaintiff having rested, Mr. Anderson, of 
counsel for said defendant, moved to direct a verdict for the 
defendant in words as follows: 

“There is no evidence in this case now, without any evidence in- 
troduced upon our side, upon which a verdict could be sustained if 
rendered in favor of the plaintiff for more than nominal damages. 
from the case is excluded now, under the rulings of the court, all 
questions of damage resulting from cinders or from the operation of 
the road, including the running of the cars, and there is no evi- 
dence before the court as to any dam: age sustained on the part of the 
plaintiff, if I correctly interpret it, into which the elements which 
the court will not permit to be considered do not upon the testimony 
enter; and, as it is for the plaintiff to establish his ease by aflirma- 
tive evidence, and in such a way that the jury, under the direction 
of the court, can draw the distinct line, | apprehend that the rule 
must follow that there being no separate evidence of any damage or 
of any loss of rentals resulting from the structure itself, standing by 
itself and as of itself, that there is nothing for them to consider, and 
that the most that could be recovered, if a recovery were had, is 
nominal damages. 

‘The loss of rentals applies only, of course, to the two stories 

$1 above the bank. As | understand, there is no evidence of 

loss of rentals tothe basement fluor, but in each of these cases 

and in every one of them the chief thing complained of and the 

chief fault in consequénce of which the bank made their voluntary 

reduction was the smoke and cinders and the inconvenience arising 
from the operation of the road. 

There is no evidence in the case upon which a verdict could 
stand, if rendered for the plaintiff, based upon an injury, a physical 


And the said plaintiff having called as a witness SAMUEL 
CARDWELL, a real-estate agent, who testified in part as fol- 
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injury done to this building in consequence of the structure itself, 
irrespective of the operation, and the nuisance, as it is described by 
the witness, from the operation of the road, from cinders and noise 
and smoke. 

In every one of the cases where a reason was assigned for moving 
from the bank, or one upon which any reduction was made by the 
bank, those were the grounds assigned as prominent and paramount 
grounds, the interception of light being spoken of; but yet the in- 
terception of light was not the one that controlled, there being no 
way by which the jury can distinguish and discriminate one from 
the other. 

This is an action to recover special damages, a special amount 
lost, I take it, under the circumstances—that is to say, the bank has 
used its premises during all this time. ‘There is nothing upon 
which the bank could recover, because the bank has enjoyed all of 

its premises during the whole period of time. 
82 I therefore move to direct a verdict for the defendant; or, 
if it should be considered that there isa technical cause of 
action, I move separately that the jury be directed to render a ver- 
dict for nominal damages only, and I make each of said motions 
upon all the grounds stated.” 

The court denied each of said motions. 

To each of said denials of the court to direct a verdict for defend- 
ant and to direct a verdict for plaintiff for nominal damages only 
counsel for the defendant did then and there separately and respect- 
ively duly except., 


83 Second exception. 


The said plaintiff having rested its case and the said motions 
having been denied, Mr. Anderson, of counsel, having opened the 
case for the defendant, and having called as a witness Samurrt H. 
Hvurp, who testified in part as follows, in answer to Mr. ANDERSON: 


Direct examination: 


i am acquainted with the building occupied by and belonging to 
the Fifth National Bank, corner of Third avenue and Twenty-third 
street. I was a tenant of a part of that building from about the 
spring of 1876, I think, until about two years ago. I was receiver 
of the Third Avenue Savings Bank. I occupied the southerly front 
basement of the bank building. ‘The business transacted there was 
my business as receiver in keeping the books and closing the ac- 
counts of the Third Avenue Savings Bank. 1 was there for seven 
or eight years. I was there while the railroad was being constructed 
and afterwards. 

Q. State what effect the constriction of the railroad had upon the 
light in that basement. 

A. I do not think that the light was materially affected by the 
structure. 

Q. 'The structure itself | am inquiring in regard to? 

A. Yes, sir. 
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Q. You continued to pay the same rent until you left? 

84 A. Yes, sir. 

In answer to Mr. ARNoUX: 

Cross-examination : 

Q. Did you ever ask te have it reduced ” 
A. I think I did. 

(). Upon what reason ? 

A. Upon no special reason excepting to get it reduced. 

Q. To the best of your recollection, wasn’t it after the coming of 
the elevated railroad that vou asked to have it reduced ? 

A. I think it was. 


» 


And the said defendant having called as a witness LIncoLn Moss, 
a civil engineer, who testified in part as follows, in answer to Mr. 
ARNOUX: : 


Cross-examination: 


(). Isn’t there under the track at the Twenty-third-street station 
a pan which extends south to the Fifth National Bank, to prevent 
any cinders falling from the ash-pans to the street ? 

A. There is a pan there, but not for catching cinders; it is for 
keeping drippings and the like in. 

(). Doesn’t that pan extend bevond the structure of the bank ? 

A. I wouldn’t like to say, because I haven’t made the measure- 
ment of it. 

(). What is your best recollection ? 
85 A. I think one end would have to come in front of the 
bank, but which side I wouldn’t like to say. 

(). Isn’t that pan put far enough along to catch any drippings 
that might fall from the locomotives as they stand on the track at 
the station ? 

A. Well; they are usually placed so; I couldn’t say about that 
one. 

Q. And does not the locomotive stop the train so that the locomo- 
tive stands beyond the Twenty-third-street station ? 

A. Yes, sir. 

Q. And is it not your best recollection that the pan runs along 
the front of the bank building and to the southward ? 

A. My impression is, about ten or twelve feet of the pan is in front 
of the bank proper, but that it does not extend the whole length of it. 

@. Of that you are not positive? 

A. | am not positive; | have never measured. 

(). The locomotive always stands beyond the platform t 

A. I couldn’t say that it always does. 

Q. But isn’t that the rule of the road with regard to running 
locomotives, to stand beyond the station ? 

A. I don’t know of any such rule. 

Q. I don’t mean as an adopted rule, but asa principle of run- 
ning the road? 

A. Yes, sir. 
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86 Q. And do they not generally carry the train so far that 
the front platform of the front car of the train cannot be en- 

tered from the station ? 

A. Frequently. 

Q. And the pan is intended to run far enough along down to 
catch everything that falls from the locomotive? 

A. Not specially. 

Q. Isn’t it to catch any drippings that fall from the locomotive ? 

A. Yes. 

(). From the locomotive or the trains? 

A. From the locomotive or the structure itself. 

Q. Consequently do they not, in all instances, run the pan be- 
yond the end of the station ? 

A. Not always. 

(. What station do you know on the elevated railroad in the city 
of New York that the pan does not run beyond the platform ? 


Counse}] for the defendant objected to this question as immaterial. 
The court overruled the objection. 


87 A. I have no distinct knowledge; but my impression is 
that there are a great many stations where there is no pan at 
all. 

Q. I ask you to name a station that you know has a pan where 
the pan doesn’t extend far enough to reach anything that might drip 
from the locomotive, provided the locomotive stands beyond the 
platform ? 

A. No; I can’t say that positively. 

By Mr. ANperson: You are a civil engineer? 

A. Yes, sir. 

By Mr. Arnoux: Are you regularly in the employ of the elevated 
railroad ? 


A. I am 
SS Third exception. 


And the said defendant also called as a witness Hatt J. How, a 
real estate broker and appraiser, who testified in part as follows, in 
answer to Mr. ANDERSON: 

Redirect examination: 

Q. I want to know whether, assuming a reduction of rentals of 
the apartment portion of the bank building in 1875 or since, there 
is anv cause for such depreciation of rents which you, asa real-estate 
man, can present or as to which you have a judgment. 

A. I do know of a reason. 

(). Please state any reason therefor. 

A. My reason is that flats better adapted for the people who would 
wish to live in so fine flats as those above the bank have been erected 
in better localities, where people would naturally prefer to live than 
to live on the corner of Third avenue at such high rents as they 
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would have to pay for such fine flats. That is one cause why these 
rents have had to be depreciated in value. 

Q. Has there been, during the past ten vears, a large accession of 
flat houses or houses where stories above the stores are occupied as 
residences upon the Third avenue in different parts upon the line 
of the railway ? 

A. There have been a great number built since 1878. 

(). Can you state about what the average rental of such 
89 flats is, taking the story first above the store? 


Counsel for the plaintiff objects to the question on the ground 
that it includes the whole length of Third avenue and is not con- 
fined to the neighborhood of the bank. 

The court sustained the objection on the ground that the ques- 
tion should be confined to the vicinity of the bank; to this ruling 
and decision of the court the counsel for the defendant then and 
there duly excepted. 


Fourth exception. 


And the said defendant also called as a witness WILLIAM E. 
Hawes, a real-estate broker and appraiser, who testified in part as 
follows. in answer to Mr. ANDERSON: 


“9 
Direct examination: 

©. What, in your opinion, is the effect of the elevated railroad 
structure upon the rental value of the upper portions of the bank— 
that portion of the bank above the banking offices? In that ques- 
tion | exclude any running of cars and anything connected with 
the cperation of the road, such as gas, smoke, atmosphere, cinders, &e. 

A. I do not think it has any effect. 

(). Now, assuming there was a diminution ‘In rents in the spring 
of 1878, would you, from your experience as a real-estate man, be 

able to assign any cause for this diminution ? 
Q() A.. Yes, sir. 
. What? 

A. There was a general diminution of rents and of values oc- 
easioned by the panic in 1872, and it culminated in the fall of 1879, 
and it was felt in this neighborhood I think about that time—about 
1878 and 1879. 

(). Is there any other reason for it? 

A. The increase in this class of buildings father up town. 

(). There was an increase in apartment houses ? 

A. Yes, sir; subsequent to 1IS77 and 1878 

Q. Has there been a large increase in the number of apartment 
houses in Third avenue? 

A. Yes, sir; there has. 

Q. Are you acquainted with the rental vaiues of any flats upon 
Third avenue, in the vicinity of this bank? 

A. Yes, sir. 

(). How far distant? 

A. This No. 368, that I sold last month. 
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Q. And what is the character of those flats; are they flats above 
a store ? 

A. Above a store. 

Q. Were they a good quality of flats ? 

A. A fair quality; better than the ordinary run of Third-avenue 
flats; not as good as these. 

. What were the rental values? 


Counsel for the plaintiff objects to this question as irrele- 
9] vant and immaterial. 

The court sustained the objection, and to this ruling and 
decision of the court excluding this testimony the counsel for the 
defendant then and there duly excepted. 


hifth exception. 


The said defendant also called as a witness Francis H. KIMBALL, 
an architect, who testified in part as follows, in answer to Mr. 
ANDERSON : 


Direct examination: 


The building of the Fifth National Bank, at the corner of twenty- 
third street and Third avenue is what is known as a high-stoop 
building—that is, there is a flight of steps leading up to the first floor 
from Third avenue, in the center of the Third-avenue front, ane the 
first floor is eight feet above the sidewalk—quite a number of steps 
to go up. 

. Did you examine to see the style of architecture and the pur- 
pose of the architectural devices? 

A. I did. 

(). Please state to the jury what they are, if you drew any deduc- 
tions as to the desks in the building. 

A. The first story proper is used asa bank. The arrange- 
92 ment of counters I have down on this sketch, and the source 
of light is entirely from the Twenty-third-street side; very 
little comes from the front. This arrangement takes its light from 
Twenty-third street, owing, in the first place, to its being a narrow 
building, and also by the fact that this stoop takes up a greater part 
of the Third-avenue side—that, with the sereen and side stoop 
branching up each side; and on the Twenty-third-street side there 
are seven windows entirely used in the bank, the private office of 
the desks being at the extreme end on Twenty-third street. In 
front, on Third avenue, are two windows, and at those two windows 
are two desks—the ordinary check desks in a bank—for tellers. 

Q. Will you state to the jury what the permanent structure, leav- 
ing out any action of running trains, has upon the light or lighting 
of that building? 

A. I went into the bank and spent a few moments. In fact, I have 
made several examinations, both when there were no trains there 
aud when there were trains there, and I could detect no materia! 
change in the light. The light was so strong from the Twenty-third 
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street side that I could detect no difference—that is, from the light 
coming in from the Third-avenue side. 
In answer to Mr. AkNoux: 
Cross-examination : 


(). About how mueh would it cost to put uD that bank building? 
A. I hesitate somewhat before I state the price of a build- 


93 ing like that. 
(). Say, a a it would cost how much ? 
— sient ild say it cost anywhere from fifty to seventy-five thou- 


sand dollars 

©. Wouidn’t it cost over a hundred thousand dollars? 

A. don't think it would, SII 

(). You say from fifty LO seventy-five thousand ? 

A. I thould think so—that size. I am building buildings now 
for about that SUID. 

@. What style of architecture is this building? 

A. Well, | presume it would be more what is called a French 
Renaissance building. 

(). Is it customary in the city of New York for people to put up 
handsomer buildings on corner lots th: an on the inside lots, as they 
are commonly termed ? : 

Counsel for the defendant objects to this question as irrelevant 
and immaterial. 

The court overruled said objection, and to this ruling and decis- 
ion of the court allowing this question the counsel for the defendant 
did then and there duly except. 

A. = sir. It is not the custom; sometimes they do. 

Q. Lam not asking you about what they do sometimes. I am 
a you if it isn’t custom: iry to put up handsomer buildings on 

the corner than it is on inside lots. 
94 A. No, sir. 
(). Is it customary to put up handsomer buildings on the 
interior lots than it 1s on the corner? 

A. No, sir. It depends upon the owner. There are very few 
good corner buildings. : 

Q. You say you built the Casino ? 

A. Yes, sir. 

(). Now, that is a very handsome building ? 

A. Yes, sir: but the one on the corner isn’t. 

(. Now, I didn’t ask vou anything about the corner. I move to 


“ge 


have that stricken out. 
The Court: It may be stricken out. 
Q. Is the Casino built on the corner? 
A. Yes, sir 
q. What slie rv large building was it you said you put up? 
A. Madison Square the: atre. 
Is that on the corner‘ 
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A. No, sir. 

Q. That is an inside building” 

A. Yes, sir. 

Q. You think there is no rule in the city of New York that cor- 
ner buildings are finer than the adjoining buildings? 

A. No, sir; [think not. The Metropolitan Opera House is on 
the corner, and that is a fine building; and diagonally across from 
the Casino—that is the other case which you stopped me from say- 
ing—that is only a plain, ordinary building. It depends upon the 
owner. 


Sixth exception. 


The said defendant baving called as a witness EvGENE 
95 SOULLEYET, who testified in part as follows, in answer to Mr. 
ANDERSON : 
Direct examination : ' 
(). Did you any day in this year make an examination or make 
a count'of the vehicles passing up and down Twenty-third street 
and Third avenue, at the junction of Twenty-third street and the 
avenue ¢ 
A. I did. 
(). Which was it—the street or the avenue’? 
A. On the avenue, and a portion of the day on Twenty-third 
street. 
(). That was an ordinary day—no special occasion ? 
A. On a Saturday. 
Q. No special event—no anniversary or anything of that sort? 
A. No. 
(). How many vehicles passed up and down ? 
A. On Third avenue there were 1,425 passed up and down. 
(. And on Twenty-third street ? 
A. From the time I was there—that was between the time—dur- 
ing the absence of my associate to dinner and to supper there were 
forty-three passed up and down on Twenty-third street, making a 
total of 1,516. 
(). Were these vehicles of all kinds? 
A. Of all kinds. 
(). That was exclusive of the cars? 
A. I didn’t count the cars at all. 
96 Q. In addition to that, were cars passing and repassing 
constantly ? 
A. Yes, sir. 
(). How long have you been living in New York ? 
A. Going on forty-nine years., 
(. Have you been acquainted with the Third avenue and Twenty- 
third street ? 
A. I know the location, passing and repassing. 
(). And vehicles have passed and repassed on Third avenue, as 
you saw them on that occasion, and on Twenty-third street ? 
A. Yes, sir. 
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And the said defendant having called as a witness THEODORE 
MonDELL, who testified in part as follows, in answer to Mr. ANDER- 


SON : 


Direct examination: 

(). Did you, on the same day, with Mr. Soulleyet, while he was 
attending Third avenue, make a count of the vehicles passing up 
Twenty-third street ? 

A. Yes, sir. 

(). At the junction of Third avenue ? 

A. You, air. 

Q. Passing up and down Twenty-third street ? : 

A. Y es, sir. , 

@. What was the number of those vehicles as counted by 

you ? \ 
97 A, 836. 
(jy. Were they all kinds of vehicles ? 

A. Yes, sir. 

(). Have vou the different kinds of velicles ? 

A. Yes, sir. 

(). Please give that as noted by you. 

A. Ice wagons, nineteen; delivery wagons, four. hundred eight- 
een; cabs, twenty-three; coaches, sixteen; carts, one hundred 
ninety-eight; trucks, one hundred and nineteen; express wagons, 
thirty ; market wagons, thirteen. 


And the said defendant having called as a witness Josepn P. 
ALLEN, who testified in part as follows, in answer to Mr. ANDERSON: 
Direct examination : , 

[ have been by occupation a driver and conductor on the Third- 
avenue railroad, off and on, for the past eight years, before and since 
the elevated road was constructed. 

(). Is the avenue used for the passage of vehicles up and down as 
it was before-—the same character of vehicles—and 1s it a crowded 
avenue ? 

A. Well, I think it has improved the avenue, so far as traveling 
is concerned. 

Q. You think it has increased since the railroad came there con- 

siderably ? 
98 A. Ido; yes, sir. 
In answer to Mr. Arnoux: 
Cross-examination : 

Q. You don’t mean to say that you. think the elevated structure 
has attracted any driving on Third avenue, do you? 

A. I say it has attracted traffic. 

Q. That is the natural growth of the city, isn’t it ? 

A. Yes, sir. 

Q. Now, those posts that are run down into the street don’t help 
travel very much, do they ? 


7 


THE FIFTH NATIONAL BANK OF THE CITY OF NEW YORK. 41 


A. Well, they don’t interfere with it, as I see. 

Q. Don’t you think there is a great difference in the number of 
private carriages that go up and down Third avenue since the ele- 
vated road was built than there used to be? 

A. I never took notice of that. 


And the said defendant having called as a witness HERMANN 
STEMMLER, who testified in part as follows, in answer to Mr. ANDER- 
SON: 

Direct examination : 

[ have charge of the passenger traffic of the elevated railroad. 
The number purchasing tickets there and leaving on the trains In 
May, 1882, were 86,259; in May, 1883, were 88,920; in May, 1884, 
were 90,932; in May, 1885, were 99,408; and last month, 1856, were 
119,079. For the fiscal year ending September 30, 1883, op the 

up and down station, the number purchasing tickets and 
A, passing through were 1,628,135; in 1884, 1,648,684; in 1885, 


1 (52,270. 


The said defendant thereupon called as a witness CHar es F. 
CHANDLER, professor of chemistry at the School of Mines and Colum- 
bia College, and also of the College of Physicians and Surgeons and 
College of Pharmacy, and who for six years had been chemist to 
the health department and for ten years president of the depart- 
ment, who testified in part as follows, in answer to Mr. ANDERSON : 

Direct examination : 

I carefully surveyed the premises in suit on the exterior, both on 
Twenty-third street and on Third avenue. ‘I examined particularly 
the different offices in the basement with a view to ascertain how 
large a proportion of the light is intercepted by the railroad struct- 
ure. I examined the bank floor very carefully to see to what extent 
the structure of the railroad interfered with the entrance of light on 
the floor on which the bank is located. I looked at the other stories 
well from the outside. I found that the railroad structure inter- 
cepts about ten per cent. of the light that enters the basement—that 
is, the basement of the building loses about ten per cent. of its light 
on account of the railroad structure. Carefully examining each 

window by itself to see how much of the light is cut off from 
100 = it and then taking an average for all the windows on the 

basement, it came to ten per cent. Then the bank floor I 
examined in the same way. Studying each window and the intercep- 
tion of light, | find the bank floor loses less than fourper cent. The 
railroad structure intercepts less than four per cent. of the light that 
falls upon the windows of the bank floor. The remaining—second, 
third, and fourth—stories lose ‘no light. 

A. The second story loses no light; the third story loses no light; 
the fourth story loses no light; so, the basement losing ten per cent., 
the bank losing less than four per cent., and the other three stories 
losing none, the average loss of light, the total loss of light, for the 
building is less than four per cent. 

6—380 
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Q. Did you observe the building on the opposite side of the 
avenue? . 

A. 1 did. 

(. Supposing the building upon the opposite side of the avenue 
were raised to the height of the bank building, what effect would 
that have upon the percentages of light in the bank building, upon 
the banking floor and below ? 


Counsel for the plaintiff objects to this question upon the ground 
that this suit is not with reference to the opposite corner. 
101 The court sustained said objection, and to this ruling and 
decision excluding this question the counsel for the defendant 
then and there duly excepted. 


Seventh exception. 


During the course of said examination of the said last-named wit- 
ness the said witness was further questioned by counsel for defendant 
as follows: 


@. Supposing the building on the opposite side of the avenue be 
erected to the height or one raised to the height of the bank build- 
ing, the bank of the plaintiff, would the structure of the railway 
intercept any sunlight on the bank at any hour of the day ? 


Counsel for the plaintiff objected to said question. 

Counsel for the defendant said: 

[ will state that I intend to prove by this examination that if the 
building on the opposite side of the avenue were erected to the 
height of the bank that no rays.of the sunlight would be intercepted 
at any hour of the day by the railway structure in front of the 
bank. 

The court sustained said objection, and to this ruling and decision 
excluding this testimony the counsel for the defendant then and 
there duly excepted. 


102 Kighth exception. 


And said last-named witness having further testified as follows, 

in answer to Mr. ANDERSON. 
Direct examination : | 

Q. You spoke of a difference of 4} per cent., I think, in the bank 
building. Can the human eyeappreciate the difference in illumina- 
tion? 

A. It cannot; it is entirely inappreciable. 

(. Supposing I were sitting in this room with a light coming in, 
would my eye notice a depreciation or dimunition of four per cent.? 

A. Not at all; it is absolutely impossible; it is the difference be- 
tween 24 candles and 25 candles in lighting a room. 

Q. It wouldn’t be appreciated ? | 

A. No one could tell whether there was one candle more or one 
candle less burning in ihe room with twenty-five candles burning, 
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Q. How large a portion of the day does the sun shine, when it is 
a sunshiny day, upon the building ” 

A. I carefully considered that question, and I concluded that 
from five-eights to three-quarters of the day, when the sun shines, it 

shineson that building. The building is so located, the avenue 
103° not running north and south—it is so located that the sun 

shines on the building very soon aftersunrise. The sun rises 
at such an oblique point opposite the building that the railroad 
structure itself hardiy cuts the sun off for any length of time. Per- 
haps very early in the morning, just after suurise, in the summer, 
when the sun rises pretty well around that way, it cuts it off; but 
during business hours the sun is not intercepted by the station 
itself from falling on the building, so that it is only light in the 
afternoon when the sun is around behind the building that it 
doesn’t shine on the front. 

(. Now, I will ask you, from your experience connected with the 
public buildings and the lighting of them, whether this railroad 
structure above the station and trackway, with whatever is there 
permanently, practically interferes with the lighting of that build- 
ing ? 

A. It does not. 

Q. You examined the bank with its outside surroundings ? 

A. I did. 

Q. Is there anything there which interferes with the access to the 
building ? 

A. There is not. 

Q. Is there anything that interferes with the ventilation of the 
bank or with the circulation of air—with the proper, due, and ad- 

equate circulation of air for all purposes ? 
104 A. There is not. 


The said defendant thereupon recalled one of its witnesses, namely, 
Hawi J. How, who was questioned by defendant’s counsel as follows: 


Q. I will ask whether the value of this property at the corner of 
Twenty-third street and Third avenue has increased since the com- 
ing of this railroad structure ? 

Counsel for plaintiff objected to said question. 

The court sustained said objection, and to this ruling and decision 
of the court excluding said testimony the counsel for the defendant 
then and there duly excepted. 


105 After further testimony had been given on behalf of the 

defendant and after defendant had rested, counsel for defend- 
ant moved to direct a verdiet for defendant, because no facts had 
been shown sufficient to consti£ute a cause of action against the de- 
fendant. 

The court denied this motion: to such denial of the court to di- 
rect a verdict for defendant counsel for defendant did then and there 
duly except. 

Counsel for the defendant thereupon moved that the jury be di- 
rected to render a verdict for plaintiff for nominal damages only. 
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The court denied this motion; to such denial of the court to di- 
rect a verdict for plaintiff for nominal damages only counsel for 
defendant did then and there duly except. 

The case was thereupon summed up for the defendant and for the 
plaintiff, and the court charged the jury as follows: 


“GENTLEMEN OF THE JURY: I would remind you, gentlemen, in 

view of some of the discussion and remarks of counsel, that we 

106 ~=aretotry merely this case without reference to the trial of any 

other case or the verdict in any other case or the verdict that 

has been previously rendered in this case, but upon the evidence 
whieh has been given to us here in court and nothing else. 

“The plaintiff built this bank building at the corner of Twenty- 
third street and Third avenue, I think in 1874. Now, the avenue 
and the street had, before that time, been laid out and opened. The 
land under this street and under the avenue belonged to the city of 
New York under the proceedings and law,as I understand it. They 
owned the land in the avenue and in the street, subject to this pro- 
vision made in the law under which both the street and avenue were 
laid open and made an avenue and a street, “in trust, nevertheless, 
that the same be appropriated and left open for or asa part of a public 
street, avenue, square, or place forever,” as other streets are to be 
left open. 

“ Now, that put upon the land in the street the burden of always 
being kept open as a public street, according to the language of 
that law, which is “ forever ;” so that when the bank built its build- 
ing there it had the right to understand and to expect and to have 
these two streets—that is, the street and the avenue always remain 

open as streets. ; 
107 “ Now, if they have remained open streets until the present 
time, notwithstanding what the defendant did by putting up 
this structure, then the plaintiff has no case. If the street and 
avenue have not remained open as public streets, then the plaintiff 
may have a case. 

“So the first question for you to pass upon is, Whether the avenue 
and street have remained open as public streets notwithstanding 
this structure; or, Whether the structure as put up has made them 
cease to be open streets and become something else. 

“ Now, you know what a public street is—a street for persons to 
pass over with all kinds of vehicles which they may choose to pass 
with, or in which foot passengers pass as they may choose to, in all 
directions, everywhere in the.street. That isa public street—one 
that is open to all kinds of passengers; open upwards from its grade; 
not an enclosed street upwards, but an open street. If this had re- 
mained that, which is a question I leave to you, then you may re- 
turn a verdict for the defendant without further inquiry. 

“ But if this structure—and [ am not speaking now of the run- 
ning of trains, but the structure itself—the depot, the platform, the 
enclosed house, and the railroad track are such permanent things 
in the way of the street as an open street as to make it cease to be 
an open street, or cease In a measure to be an open street, and 
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108 so to subvert it from an open street into something else at the 
place, then the plaintiff may be entitled to recover. 

“ You are to decide that question in yourown minds as to whether 
they have changed this street from an open street to something else 
by erecting this structure. 

“ If they have, then the next question will be, Whether that erec- 
tion has materially damaged this plaintiff. 

“If vou find that it has, then the plaintiff is entitled to recover ; 
if not, then the plaintiff is not entitled to recover, for, although the 
defendant may have subverted the use of the street, the plaintiff 
has no claim unless he has been materially damaged by what has 
been done in that respect which obstructs it. 

“So that, in order to determine which way your verdict may be, 
you must decide these two questions: First, Whether the street has 
ceased to be an open street by reason of the erection of this structure 
by the defendant; secondly, That such erection has damaged the 
plaintiff. 

“If you tind both of these questions in favor of the plaintiff, then 
your verdict is to be for the plaintiff; otherwise for the defendant. 

I think you will understand that. 
109 “ Now, then, if you find a verdict for the plaintiff, you must 

allow the plaintiffsuch damages as it has sustained by reason 
of the erection of this structure which has subverted the street, from 
the time it was putup untilnow. You will allow the plaintiff a fair 
compensation in damages for what it has been injured in the enjoy- 
ment of this building from the time when this structure was put up, 
in 1878, up to this present time. 

“Tn the first place, there is a part of the building occupied by the 
bank itself as a bank. As I understand it, that part has been occu- 
pied by the bank for banking purposes during all this time. Now, 
if this structure was unlawfully there, what injury has it been to 
the bank by being there during that time, in the way of hindering 
access to that part of the building—that is, in the way of hindering 
access of persons going to and departing from that part of the build- 
ing itself—if anything? What has it been in the way of diminish- 
ing the light to that part of the building and in the way of dimin- 
ishing air to that part of the building? 

“On this subject I am not aware of any testimony as to any direct 
pecuniary damage, except by being compelled to use gas and the 

expense of the gas. If that was in consequence of the struct- 
110 ~ure and the structure was unlawfully there, then the plaintiff 
must be allowed for that. 

“But that may not be all. If there were other discomforts and 
inconveniences in the occupation of that part of the building in con- 
sequence of the structure in these respects, the plaintiff may be en- 
titled to recover a fair compensation for the damage occasioned by 
that, such as you shall see fit to award in the exercise of your good 
judgment and sound discretion. It is not given to us in round 
sums, cash value, by witnesses, but you, as jurymen and as men of 
good sense and sound judgment, are to estimate it. How much less 
was the use of that part of the building worth as a bank on account 
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of this structure being there? They are entitled toso much for the 
damage to so much of the bank sere asin is occupied by the bank 
itself for b: anking purposes. 

“As to the rest of the building, as I understand it, it has all the 
time been in the occupation of tenants. The inconvenience, if any, 
has been suffered by the tenants. If the bank has suffered any- 

thing, it has been in the reduction of its rents. 
11] “ Now, if the rents of the bank have been lessened in con- 

sequence of this structure and the injury it brought to the 
parts of the building rented, the bank is entitled to recover what it 
has lost,and the interest on that from the time of the loss until now. 
As to this you ought to be governed wholly by the loss on account 
of the structure itself. If these tenants of the bank have forced a 
reduction of the rents on account of this structure itself, as shown 
to you by the evidence, then you are to allow the bank so much as 
their rents have been reduced. 

“Some of the witnesses have said that the noise and smoke and 
gas and steam were objections. If any reduction was made on ac- 
count of those the defendant is not lable for that. The defendant 
is only liable for the reductions on account of the structure itself— 
the permanent structure standing there in the avenue and the street. 

“And so with the claim of the bank for damages on account of 
the part oceupied by it. 

“Nothing is to be given on account of any inconvenience occa- 
sioned by the noise or the running of trains, or smoke, or cinders, 
or steam, or gas, or any of those things connected with the running 
of the train, but you are to be confined simply to the structure itself 

as it stands there. 
112 “Perhaps | ought to state to you that the arrangement of 

the bank building was such as they chose to make. Some- 
thing has been said about its being so arranged as of itself to ob- 
struct the light. Of course they have no claim for damages on 
account of any loss that might be occasioned by their own struct- 
ure, for they made it as they chose. They had a right to make it as 
they chose and have it open on an open street. If the defendant 
has unlawfully deprived them of the right to have it open onto an 
open street and have lessened their light or air or access by that 
means, then they are entitled to recover what they have lost in that 
way, notwithstanding their building may have been so arranged as 
to lose some of these advantages by the form of its structure. 

“It does not occur to me to make any further comment to you. 
The case seems to be a simple one. You have these questions to 
decide: In the first place, Whether this is left to be an open street or 
not, with this structure there; and, if not, then Whether the struct- 
ure materially damages the plaintiff. If it does, then your verdict 
should be for the plaintiff; and if there isa verdict for the plaintiff, 
then you are to allow the plaintiff a fair compensation for what the 
plaintiff itself has lost on account of the structure merely being 
there. It had the right to have the open street. If it had an open 

street and has had an open street up to the present time, it 
113) =has noclaim. If it has not had an open street it has a claim 
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if the thing which obstructed the street has damaged it, and 
it is entitled to the damage which that obstruction has occasioned. 

“That is the case, gentlemen, and you may take it and return 
such verdict as seems to you to be right.” 

To the ruling and instruction in the foregoing charge to allow 
the plaintiff such damages as it has sustained by reason of the erec- 
tion up to that present time the counsel for the defendant did then 
and there duly except. 

And to so much of the foregoing charge as relates to the right to 
recover for other discomforts and inconveniences than being com- 
pelled to use gas to so much of the bank building as 1s occupied by 
the bank itself for banking purposes the counsel for the defendant 

did then and there duly except. 
114 Counsel for the defendant, at the termination of the judge’s 
charge to the jury, did then and there request the court to 
charge as follows: 7 

“ Plaintiff is not entitled to recover in this action for loss of rents 
or of rental value. The recovery in this action, if at all, must be 
for permanent injury to the plaintiff’s property by the defendant’s 
interference with the easements of light and air.” 

The court declined to charge as requested in the foregoing request 
to charge. 

To this ruling and to this refusal of the court to charge as re- 
quested counsel for the defendant did then and there duly except. 

Instructions upon the other issues of the case having been given 
by the court, the jury retired, and on the same day, being the fourth 
day of June, 1886, the jury returned a verdict in favor of the plain- 
tiff for the sum of five thousand dollars. 

And, inasmuch as the foregoing several matters of law and the 

said several rulings, instructions, and decisions of the court 
115 donot appear upon the record of the trial, therefore, on the 

prayer of the said defendant, by its said counsel, the said 
judge has signed the foregoing as and for the bill of exceptions ip 
this said cause as of the fourth day of June, 1886, the day said ver- 
dict was rendered. 


HOYT H. WHEELER. 


116 {Endorsed :] United States circuit court, southern district 

of New York. The Fifth National Bank of the City of New 
York against The New York Elevated Railroad Company. (Copy.) 
Bill of exceptions. Davies & Rapallo, attorneys tor defendant, 
Mutual Life building, 32 Nassau street, New-York city. Service of 
a copy of the within bill of exceptions as proposed by defendant, 
appellant, and of a notice, of which a copy is endorsed hereon, is this 
day admitted. Sept. 18, 1886. Kelly & MacRae, pl’ff’s att’ys.  U. 
S. circuit court. Filed Sept. 27; 1856. ‘Timothy Griffith, clerk. 


GENTLEMEN: You are hereby notified that the within is a copy of 
defendant’s proposed bill of exceptions, and that the same will be 
sent, for his signature and approval, to the Honorable Hoyt H. 
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Wheeler, judge, at Brattleboro’, Vt., on the 22nd day of September, 
1886. 
Dated New York, September 18th, 1886. 


Defendant's Attorneys. 
To Messrs. Kelly & MacRae, plaintiff’s attorneys. 
117 Supreme Court of the United States. 


THe New York EvLevatrep RaAILRoap ) 
Company, Plaintiff in Error, 
vs. > Assignment of Errors. 
THe Firra NATIONAL BANK OF THE Ciry | 
oF New YorkK, Defendant in Error. — } 


Afterwards, to wit, on the second Monday of October, in the same 
term, before the justices of the said Court, at the Capitol, in Wash- 
ington, comes the said plaintiff in error, by Davies & Rapallo, its 
attorneys, and says that in the record and proceedings aforesaid 
there is manifest error, in this, to wit, that bv the record aforesaid it 
appears that the Judgment aforesaid, in form aforesaid given, was 
given for the said defendant in error against thesaid plaintiff in error, 
whereas by the law of the land the said judgment ought to have 
been given for the said plaintiff against the said defendant. 

And the said plaintiff prays that the judgment aforesaid, for the 
error aforesaid and other errors in the record and proceedings afore- 
said, may be reversed, annulled, and altogether held for nothing, 
and that it, the said plaintiff, may be restored to all things which it 
has lost by occasion of said judgment, Ke. 

New York, Sept. 28th, 1886. 

DAVIES & RAPALLO,. 
Attorneys for Plaintiff in Error, 
32 Nassau.St., New York City, N. Y. 


To Messrs. Kelly & MacRae, attorneys for defend’t in error, 237 
Broadway, New York city, N. Y. 


118 [Endorsed:] United States Supreme Court. The New 

York Elevated Railroad Company, plaintiff in error, vs. The 
Fifth National Bank of the City of New York, defendant in error. 
Assigument of errors. Davies & Rapallo, att’ys for pl’ff in error, 
32 Nassau St., New York city, N.Y. Service of a copy of the within 
assign’t of errors is hereby admitted. Dated New York, Sept. 28, 
’86. Kelly & MacRae, att’ys for def’t in error. U.S. circuit court. 
Filed Sept. 28, 1886. Tim’y Griffith, clerk. 
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119 Cireuit Court of the United States of America for the South- 
ern District of New York, in the Second Circuit. 


THE New York Etevatep Rar_roap Cox- ) 
PANY, Plaintiff in Error, 
v8. > 
r 7 ’ 
He Firrn Nationat BANK OF THE City OF | 
New York, Defendant in Error. 


| Bond for Damages 
and Costs. 


Know all men by these presents that we, Jay Gould, residing at 
No. 579 Fifth avenue, in the city, county, and State of New York, 
and Russell Sage, residing at No. 506 Fifth avenue, in the city, 
county, and State of New York, are held and firmly bound unto the 
above-named Fifth National Bank of this city of New York in the 
sum of ten thousand three hundred and twenty-five and 74, dollars, 
to be paid to the said Fifth National Bank of the City of New York; 
for the payment of which, well and truly to be made, we bind our- 
selves and each of us, our and each of our heirs, executors, and ad- 
ministrators, jointly and severally, firmly by these presents. 

Sealed with our seals and dated the — day of ,in the year of 
our Lord one thousand eight hundred and € ghty-six. 

Whereas the above-named New York Elevated Railroad Company 
has prosecuted a writ of error to the Supreme Court of the United 
States to reverse the judgment rendered in the above-entitled suit 
by the judge of the circuit court of the United States for the south- 
ern district of New York: 

Now, therefore, the condition of this obligation is such that if the 
above-named New York Elevated Railroad Company shall prose- 
cute the said writ of error to effect and answer all damages and 
costs, including just damages for delay, if said New York Elevated 
Railroad Company fail to make its plea good, then this obligation 
shall be void; otherwise the same shall be and remain in full force 
and virtue. 


JAY GOULD. 
RUSSELL SAGE. 


Sealed and delivered and taken and acknowledged this second 
day of September, 1886, before me— 
TIMOTHY GRIFFITH, 


U, S. Commission ,. 


120 Uwsitep States oF AMERICA, 1... 
Southern District of New York, {°° 
Jay Gould, residing at No. 579 Fifth avenue, in the city, county, 
and State of New York, and Russell Sage, residing at No. 506 Fifth 
avenue, in the city, county, and State of New York, being duly 
sworn, depose and say, and each for himself deposes and says, that 
he is worth the sum of twenty-five thousand dollars over and above 
all his just debts and liabilities. 
JAY GOULD. 
RUSSELL SAGE. 
7—380 
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Sworn to this second day of September, A. D. 1886, before me— 
TIMOTHY GRIFFITH, 


U. S. Commissioner. 


Approved as to form, amount, and efficiency [sufficiency] of the 
sureties. 
N. Y., Sept. 3, 1886. 
WILLIAM J. WALLACE, Judge. 


[Endorsed:] Vol. —, page —. U. 5. circuit court. The New 
York Elevated Railroad Company, plaintiff in error, vs. The Fifth 
National Bank of this city of New York, defendant in error. Bond 
for costs, damages, &c., on —. , proctor. U.S. circuit 


court. Filed Sept: 4, 1886. Timothy Griffith, clerk. 
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THe New York ELevatep RAILROAD Com- ) 
PANY, Plaintiff in Error, 
against » Affidavit of Service. 
THE Firra Nationa BANK OF THE Ciry | 
oF New York, Defendant in Error. 
City AND County or NEw YORK, 3s: 

Emile Cohen, being duly sworn, says: I am of the age of nineteen 
vears and upwards. On the fourth day of September, 1886, at cor- 
ner 25rd street and 3rd avenue, in the city of New York, I served 
the annexed citation on the defendant in error by delivering a 
copy thereof to the cashier of said def’t in error, personally, and 
leaving the same with him, at the same time showing him the an- 
nexed citation and the signature of the Hon. Wm. J. Wallace, 
thereto subscribed. I know the person served as aforesaid to be the 
‘ashier of the bank mentioned and described in said citation as 
the defendant in error herein. 


EMILE COHEN 


Sworn to before me this fourth day of September, 1886. 
WM. H. WOODHULL, No. 138, 
Notary Public, N. Y. City. 
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THe New York Evevatep RaiLtroap Com- ) 
PANY, Plaintiff in Error, 


against » Affidavit of Service. 
THE FirrH NationaL BANK OF @HE Crry | 
or New York, Defendant in Error. J 


City AND CounTy OF NEW YORK, 3s: 

Albert J. A. Friedmann, of the city of New York, being duly 
sworn, says: I am of the age of sixteen yearsand upwards. On the 
fourth day of September, 1886, at No. 237 Broadway, in the city of 
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of New York, I served the annexed citation on Mr. Kelly, one of 
the attorneys for the defendant in error herein, by delivering a copy 
thereof to said attorney, personally, and leaving the same with him, 
at the same time showing him the annexed citation and the sig- 
nature of the Hon. Wm. J. Wallace, thereto subscribed. I know 
the person served as aforesaid to be the attorney for the bank men- 
tioned and described in said citation as the defendant in error 


herein. 
ALBERT J. A. FRIEDMANN. 


Seal Andrew A. Henderson, No- Sworn to before me this fourth 
tary Public, New York Co. day of September, 1886. 
ANDREW A. HENDERSON, 
Notary Public, N. Y. Co. 


123 Uwnitrep States oF AMERICA, 88: 


To The Fifth National Bank of the City of New York, defendant in 
error, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October, eighteen hundred and eighty-six, 
pursuant to a writ of error filed in the clerk’s office of the circuit court 
of the United States for the southern district of New York, wherein 
the New York Elevated Railroad Company is plaintiff in error and 
you are defendant in error, to show cause, if any there be, why the 
judgment in the said writ of error mentioned should not be cor- 
rected and speedy justice should not be done to the parties in that 
behalf. 

Dated N. Y., Sept. 3rd, 1886. 

WM. J. WALLACE, Judge. 


[Endorsed :] E. 8S. R. U. 8S. Supreme Court. The New York 
Elevated Railroad ‘Company, plaintiff in error, against The Fifth 
National Bank of the city of New York, defendant in error. Cita- 
tion. Davies & Rapallo, attorneys for plaintiff in error, 32 Nassau 
St., N. Y. city. 25, p’djy/. Due service of a copy of the within 
citation is hereby admitted this 4th day of Sept., 186. 
att’ys for def’t in error. U. S. circuit court. Filed Sep. 4, 1886. 
Timothy Griffith, clerk. 

Endorsed on cover: S. New York C. C. U. S. No. 380. The 
New York Elevated Railroad Company, plaintiff in error, vs. The 
Fifth National Bank of the City of New York. Filed October 1, 
1886. 


SUPREME GOURT OF THE UNITED STATES. 


THE NEW YORK ELEVATED RAILROAD COMPANY, 
Plaintiff in Error, 


THE FIFTH NATIONAL BANK OF THE CITY OF NEW YORK, 


Defendant in Error. 


JULIEN T. DAVIES, 
EDWARD 8S. RAPALLO, 


Of ( ‘ounsel for Plaintiff in Error. 


Solicitors for Plaintiff in Error. 


c. G. Burgoyne’s Priuting Business, Cor. Centre and Waker Sta., 


_ 


iin 


Supreme Court of the United States, 


OCTOBER TERM, 1889. 
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\ 
THe New York ELevatrep RAILRoap 
CoMPANY, 
Plaintiff in Error, 
VS. 
THe Firra NatTionaL BANK OF THE! 
Crry or New York, 
Defendant in Error. | 
j 
/ 


BRIEF FOR PLAINTIFF IN ERROR. 


Statement. 


This case comes to this Court upon a writ of error, 
filed in the office of the Clerk of the Cireuit Court of 
the United States for the Southern District of New 
York, to review a judgment obtained by the Fifth Na- 
tional Bank of the City of New York against the New 
York Elevated Railroad Company, obtained upon a 
verdict of the jury. 

The action was brought by the service on the 5th 
day of March, 1888, of the summons and complaint 
upon the original defendant, the New York Elevated 
Railroad Company. The action was brought to recover 
damages of the original defendant, which the plaintiff, 


5) 
claiming to be duly incorporated under the Laws of 
the United States for the formation of banking asso- 
ciations, alleged that it had sustained by reason of the 
alleged wrongful acts of the original defendant (see 
Complaint, pp. 3 to 5 of Record). | 

The original plaintiff in its complaint claimed that for 
many years prior to the bringing of the suit it was the 
owner in fee of the buildings, lands and premises known 
as 300 Third avenue, in the City of New York, situated 
on the southwest corner of Third avenue and Twenty- 
third street, the building having a front of twenty-five 
feet on the avenue; that Twenty-third street and Third 
avenue were public streets, and that the plaintiff had 
an easement and interest therein free from obstructions 
and nuisances ; that in said building and premises the 
plaintiff for five years had carried on a general banking 
business and had leased and rented to other persons 
the upper and other parts of the building for business 
and other purposes, receiving compensation therefor ; 
that by reason of the defendants having on or about 
the first day of January, 1878, wrongfully and with- 
out plaintiffs consent built a large station or 
depot with its appurtenances on the street and 
avenue near to plaintiffs bank building, — the 
use, enjoyment and value of plaintiffs premises 
had been greatly interfered with by the obstruction of 
the light and air to the premises, and that the track of 
the original defendants’ elevated railroad, on Third 
avenue, in front of the original plaintiffs bank and 
premises, and close thereto, obstructed and interfered 
with and lessened the air and light to the same to a 
serious and injurious extent. The original plaintiff 
further alleged that on or about the first day of 
August, 1878, the original defendants began to run 
trains upon the track of the structure in Third avenue, 
and thereby interfered with the use, comfort and en- 
joyment of the building and premises, compelling 
the tenants to vacate the same, by which the rents 
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and profits of the building were reduced, and that the 
permanent use and value of the building and premises 
of the original plaintiffs had been seriously injured 
by reason of the jarring, concussion, motions and 
vibrations caused to the building, and by the locating 
of the station and depot near original plaintiff's prop- 
erty, and by the running and use of the engines and 
cars, so that the use and enjoyment of the premises, as 
the original plaintiff alleged, was injuriously obstructed 
and interfered with, in the market and rental value of 
the premises, hadi been and would be in the future 
greatly damaged, reduced and greatly impaired, and 
that no compensation had been made to the original 
plaintiff by the original defendant. 

The original defendant answered, admitting that 
it had erected a station at or near the corner 
of Third avenue and Twenty-third street; deny- 
ing that the original plaintiffs had any interest 
or easement im ‘Third avenue or ‘Twenty-third 
street, except as they might share the same with 
the public at large; alleging that the railway and 
structures complained of were duly authorized and 
were in conformity with the statutes of the State of 
New York, setting out the statutes under which the 
plaintiff in error was authorized to erect its elevated 
railroad in the streets of New York; claiming that all 
proceedings of the plaintiff in error were under the 
statutes referred to and that the Railroad Company was 
duly authorized to erect its railway and station near or 
contiguous to the plaintiff's property, and denying all 
the other allegations of the complaint (see Answer, pp. 
6 and 7 of Record). 

The action was brought to trial before Hon. NATHANIEL 
SHIPMAN, and a jury, and a verdict obtained against the 
original defendant for the sum of $6,000. The Railroad 
Company then moved for a new trial, which was granted 
by the learned Judge who had‘ tried the case, on the 
ground that in his own opinion he had not left with suf- 
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ficient clearness to the jury the question to be passed 
upon by them whether or not by the erection of the 
new and permanent structure of the railway company, 
a new and inconsistent use. was imposed upon the 
street, although the travel was practically unimpeded, 
and light in the traveled way was not sensibly dimin- 
ished and the street was not actually at that point made 
inconvenient for the accommodation of persons or 
vehicles. 

The learned Judge held that in order to find for the 
plaintiff, the jury must be of opinion that substantial 
obstructions had been placed upon the travel on the 
street, and that it was thereby rendered inconvenient 
to the public as a highway, and that the jury could not 


come to that opinion merely from the fact that a per- - 


manent. structure had been placed in the street, and 
that the defendant was entitled to have the question for 
them to pass upon left with more distinctness to the 
jury than it had been upon the oceasion of the trial (see 
Opinion of Judge SHIPMAN, pp. LO to 13 of Record). 

An order was then entered granting the motion for a 
new trial, and setting aside the plaintiff's verdict (see 
Order, }). 14 of Reeord). 

The second trial Was completed on June 4th, LSS6. at 
which time the jury found a verdict for the original 
plaintiff in the sum of 35,000, 

A motion was made on the 23d of August, 1886, to 
set aside the second verdict and for a new trial, which 
was determined against the original defendant (see 
Order, p. 18 of Record), and on the 26th of August, 
1886, judgment was entered in favor of the Fifth Na- 
tional Bank against the plaintiff in error for the sum of 
$5,161.97 (see Judgment, p. 19 of Record), whereupon 
the plaintiff in error procured to be signed a bill of éx- 
ceptions (see Bill of Exceptions, pp. 19 to 47, inclusive, 
of Record). 

On September 28th, 1886, the plaintiff in error duly 
assigned errors (see p. 48 of Record) ; and presented its 
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writ of error with proper citation (see writ of error, p. 
2 of Record, and Citation, p. 51 of Record). 

Judgment was entered for $5,068.33, besides costs. 
A motion made by defendant in error to dismiss this 
writ of error, has already been denied by this Court. 


Questions involved and the manner in 
which they are raised : 


The Fifth National Bank makes no claim to own the 
fee of either Third avenue or Twenty-third street (see 
Complaint, paragraph IV.). This street and avenue were 
opened aS public streets yy appropriate proceedings 
and the fee of the soil vested in the Mayor, Aldermen 
and Commonalty of the City of New York. The City 
of New York became the owner of both the street and 
avenue ‘‘ in trust, nevertheless, that the same be appro- 
priated and left open for or as a part of a public street, 
avenue, square or place forever, as other streets are to 
be left Open ” (see charge of Judge \WWHEELER, p. t4 of 
Record). , 

The Statute of New York which provides for the 
opening of streets in the City of New York is Chapter 
86 of the Laws of LS13. Section CLAXAVILL. provides 
that commissioners to appraise the value of the land to 
be taken and the benefits to the abutting land shall 
make a report, upon the confirmation of which 
“the Mayor, Aldermen and Commonalty of the City 
of New York shall become seized in fee of all said 
lands” * * * (necessary for the street, &c.). 

“Tn trust nevertheless that the same be appropriated 
and kept open for, or as part of the public street, 
avenue, square or place forever, in like manner as the 
other public streets, avenues, squares and places in the 
said city are and of right ought to be.” 

The plaintiff built its bank building at the corner of 
Twenty-third street and Third avenue in 1874. In 
1878 the Railroad Company built its depot or station in 
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the middle of Third avenue opposite the property of 
the bank, and constructed on and along Third avenue a 
railroad track elevated some fifteen feet above the sur- 
face of the street supported by iron columns. The 
station has stairs thereto and therefrom at the inter- 
section of Twenty-third street and Third avenue. The 
tracks are fifteen feet wide. 

Upon the second trial the learned Justice ruled that 
the elevated railroad company was not liable for any 
damages on account of any inconvenience occasioned 
by the noise or the running of the trains, or smoke or 
cinders, or steam or gas, or any of the things connected 
with the running of the trains, and that the jury were 
to confine themselves entirely to the structure itself in 
determining the amount of any damages to be awarded 
to the bank (see page 46 of Record). 

No question was made upon the trial of the posses- 
sion by the elevated railroad company of full legislative 
and municipal authority to maintain its road and struct- 
ures and run its trains at this pomt. The claim of the 
bank was that it was entitled to have the street kept 
open in front of its premises, and that so far as the 
characteristic benefits to owners abutting upon such a 
street, to wit, mghts to light, air and access, appurte- 
nant to its premises, had been impaired by the ob- 
struction in the street occasioned by the elevated 
railroad structures, it was entitled to be compensated 
in damages. 

The Court left it to the jury to say: first, whether 
the street has ceased to be an open street by reason 
of the erection of this structure by the defendants ; 
and, secondly, whether such erection has damaged the 
plaintiff. 

At the close of all the testimony on the trial, counsel 
for the original defendant moved that the jury be 
directed to render a verdict for the defendant, because 
no facts had been shown sufficient to constitute a cause 
of action against the defendant. 
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The Court denied this motion. To such denial coun- 
sel for the defendant duly excepted. 

Counsel for defendant also moved that the jury be 
directed to render a verdict for the plaintiff for nominal 
damages only; and excepted to the denial of that mo- 
tion (pages 43 and 44 of Record). 

These motions were based upon the claim that the 
case as a whole showed clearly that the street had not 
ceased to be an open street by reason of the erection 
of the structure of the defendant ; and that no material 
or substantial obstruction to travel was occasioned by 
the presence of these structures in the street, and that 
there was no question therefore to be submitted to the 
jury in that regard. 

In his charge the learned Judge authorized the jury 
to find damages for the bank up to the time of the 
trial of the case. It was claimed that no damages 
could be allowed for any later period than the time of 
the bringing of the action ; and an exception was duly 
taken by counsel for the defendant to the ruling and 
instructions to allow the original plaintiff such damages 
as it had sustained by reason of the erection up to the 
time of the trial (see page 47 of Record). 

Counsel for the original defendant also excepted to 
the charge by which the jury were permitted to allow 
the original plaintiff for other discomforts and incon- 
veniences than being compelled to use gas in so much 
of the bank building as is used by the bank itself for 
banking purposes. 

It was also objected that the bank could not recover 
any damages for loss of rents or rental value, and that 
the recovery should be for the permanent injury to the 
plaintiff's property by the railroad’s interference with 
the easements of light and air. 

Proper exceptions were taken to the refusals of the 
Court as to these matters (page 47 of Record). 

At the close of the case of the original plaintiff, a 
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verdict for the defendant was asked to be directed, and 
an exception was taken. 

The Court was also asked to instruct the jury to re- 
turn a verdict for nominal damages. 

The grounds of these motions were that there was no 
evidence in the case of any injury occasioned by the 
structure of the defendants, apart from the injury to 
the light and air of the premises occasioned by the 
trains, which the Court had ruled could not be taken 
into consideration as a basis for damages (see pp. 32 
and 33 of the Record). 

The Railroad Company then desired to go into the 
question whether the value of the property on the ave- 
nue had not increased since the coming of the railroad 
structure. The object of this inquiry was to show that the 
bank had in fact suffered no injury from the erection of 
the Railroad Company in Third avenue. The claim of 
the plaintiff in error on this subject is that while benefits 
cannot be offset against the value of land which is taken 
for railroad purposes, yet that here the inquiry is what 
consequential damages have been sustained by the 
owner of property, none of whose land has been taken for 
railroad purposes, but whose rights in the street have 
been interfered with. 

The Court refused the plaintiff in error an opportun- 
ity to show what the facts were in this regard. With 
this in view counsel for plaintiff in error asked the 
question, whether the value of this property, at the 
corner of ‘Twenty-third street and Third avenue had in- 
creased since the coming of the railroad structure. 

Counsel for plaintiff objected to the question. The 
Court sustained the objection and counsel for defend- 
ant duly excepted. 

If the damage were to be measured by the deprecia- 
tion in value, this line of inquiry was vital, if the dam- 
age were to be measured by the loss of rents or enjoy- 
ment and use for a period, the fact that the premises 
had increased in value would tend to contradict some of 
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the evidence as to loss up to the time of trial (page 43 
of Record). , 


First Point. 


REGARDING THIS AS AN ACTION UPON THE CASE FOR A 
CONTINUING INTERFERENCE WITH CERTAIN EASEMENTS, 
APPURTENANT TO THE PREMISES OF THE DEFENDANT IN 
ERROR, IT WAS ERROR FOR THE COURT TO ADMIT EVIDENCE 
AND PERMIT A RECOVERY OF DAMAGE TO THE DEFENDANT 
IN ERROR, ACCRUING AFTER THE COMMENCEMENT OF THE 
ACTION. 


The action must be regarded as brought upon one or 
the other of two distinct and conflicting theories ; either 
as an action to recover damages consisting of a perma- 
nent depreciation in the value of the premises, due to 
the destruction, once for all time, of certain rights or 
attributes, of value to the premises in question, due to 
the erection in the street of a structure, confessedly per- 
manent ; or, on the other hand, as an action on the 
‘ase to recover, for a continuing interference with such 
rights, damages thereby accruing from day to day, up 
to the commencement of the action, by the continued 
maintenance of a structure, which because temporary, 
had not destroyed the rights. 

The complaint, at fol. 9, avers the existence of two 
species of damages, to wit, damage to the permanent 
use and value of the building and premises caused by 
locating the station and depot in proximity to plaintiff's 
premises, and damage to the use and enjoyment of the 
premises and injury to their rental value. The Court, 
however, has allowed the case to proceed upon the 
theory that the action is one upon the case for a con- 
tinuing trespass, and charged the jury (at fol. 109) to 


. 
‘ 
4 
a 
j 
} 


10 


allow the plaintiff damages for injury to the impair- 
ment of the building from the time the structure was 
put up fo the present time. At fol. 113 the counsel for 
the original defendant excepted to the ruling and in- 
struction contained in the charge that the jury might 
allow the plaintiff such damages as it had sustained by 
reason of the erection up tothe present time. The 
trial Judge, at fol. 39, states in his opinion that the de- 
fendant excepted to this part of the charge, and that 
the correctness of it is a question in the case. We 
take it to be the general rule that damages cannot be 
recovered, in a case for a continuing trespass, beyond 
the commencement of the suit. In contemplation of 
law the trespass is a fresh offense each day of its con- 
tinuance, and each trespass constitutes a fresh cause of 
action. In eases of continuing trespass or nuisance the 
Court disregards, to be sure, the immaterial interval, and 
may perinit one action to be brought founded upon a 
cause of action embracing a considerable interval of 
time and numbers of trespasses. But the plaintiff can 
bring suit each day upon the preceding day's trespass, 
and in no one suit is it possible to make compensation 
for all possible trespasses in the future. from this it 
follows that the plaintiff is restricted in his recovery in 
any one suit to the amount of damage suffered by him 
up to the time of beginning that suit. 

This doctrine is supported by the text writers on the 


subject, English and American. 


Mayne on Damages, kidition of Is7Z. p. Go: 

1“ In cases of nuisance and continued trespass upon 
land, as each instant the nuisance or trespass is con- 
tinued is a fresh ground of action, it is clear the jury 
cannot give damages beyond the commencement of the 


existing suit.” 


1 Sutherland on Damages, p. 198 : 
“A continuous * * * wrong is not an entirety. 
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It is at any time severable for the purposes of redress 
in damages for the injury already suffered. * * * 
There is a legal obligation to discontinue a trespass or 
to remove a nuisance. * * * When an action is 
brought, the injury at that time is segregated and _ re- 
covery is confined to such damages as result from the 
breach or wrong continued to the commencement of 
the action. The law will not presume a continuance 
of the wrong, nor allow a license to continue a wrong 
or a transfer of title to result from the recovery of 


damages for prospective misconduct.” 


Sedgwick on the Measure of Damages, p. 1,4: 

‘Every continuance of a nuisance is held to bea 
fresh one, and therefore a fresh action will lie. 
And, therefore, says BLACKSTON®, speaking of the same 
subject, ‘very exemplary damages will probably be 
given if, after one verdict against him, the defendant 
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has the hardiness to continue it.’ On this ground, that 
suit can be brought foties quoties, it has been decided 
that in an action on the case for a nuisance damages 
sustained subsequent to the bringing of the action are 


not recoverable.” 


Fu ld Ol Damages, jp GU? 3 

“ Tn an action for a nuisance the measure of damages 
embraces all injuries done to the plaintiff by reason of 
the nuisance to the commencement of the suit, but not 


rrospective or permanent injurv.” 
| 


Ne dqwick, Le ading Cases on Damage &, page 658, Note . 

“ The measure of damages for a continuing nuisance 
or trespass, for which successive actions may be main- 
tained, is the loss sustained at the time of bringing the 
suit, and for which a recovery has not been had, and 
not the diminution in the value of the estate.” 
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This is also the doctrine of the Federal Courts. 

Wightman vs. City of Providence, 1 Clifford, 
524. 

Bradley vs. The Washington, Alexandria 
and Georgetown Steam Packet Co., 9 
Peters, 107. 

Baltimore & Potomac R. R. Co. vs. Fifth 
Baptist Church, 108 U. 5., at p. 322. 


Wightman vs. City of Providence, just cited, was an 
action of trespass on the case to recover damages for 
personal injuries received in consequence of a defect in 
a highway in the City of Providence, R. I. Mr. Justice 
Na?Han CuirrorD, in delivering the opinion of the Court 
sald : 

“ Damages for bodily pain, injury and suffering re- 
ceived from physical injury and connected with loss of 
time or diminished ability to labor as the direct conse- 
quence of the injury, are not exemplary or punitory 
in their character in any proper sense of those terms, 
but are the legitimate ground of damages in all cases 
of this deseription; and yet it is difficult, if not im- 
possible, to prescribe any very definite rule by which 
the jury are to be governed in estimating the amount 
to be allowed for that cause. 

Successive actions nay sometimes be brought for a 
continued wrong, as in the case of a continued trespass 
on land, and in all such cases the damages are limited 
to those sustained by the plaintiff at the commencement 
of the action on trial.” 

Bradley vs The Washington, &c., Steam Packet Co., 
supra, Was an action brought to recover for the hire of 
a steamboat. On the trial of the case at Cireuit the 
jury were directed to find damages down to the 6th 
February, 1832, whereas the suit was brought on the 
2d December, 1831. 

The Supreme Court held, Mr. Chief-Justice MarsHaLh 
writing the opinion, that this instruction to the jury 
was erroneous because under it damages were to be 
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given to a time long posterior to the institution of the 
action. 


This is also the doctrine of the Courts of the State of 
New York. 

Uline vs. New York Central and Hudson 
River Railroad Company, 4th Eastern 
Rep., p. 30. 

Blunt vs. McCormack, 3 Denio, 283. 

Bickwell vs. Gusward, 29 Barb., 291. 

Fettreck vs. Leamy, 9 Bos., 524. 

Whitman vs. Bischoff, 5 Hun, 176. 

Plate vs. New York Central Railroad Co., 
ot N. Lu pp. 475, 476. 

Beach vs. Crain, 2 N. Y., 92. 

Mahon vs. N. Y. Central R. R. Co., 24 N. 
Y., 685. 

Greene vs. N.Y. C. & H. R. R. Co., 65 How. 
Pr., 154. 

Hussnel vs. Brooklyn City R. Co., 114 N. 
Y., 433. 


As to the law of the State of New York it should be 
sufficient to cite the leading case of Uline vs. New 
York Central X > a ae S Co., supra, decided by the 
Court of Appeals January 19, 1886. 

This case is as follows : 

Colonie street runs at right angles with, and crosses, 
Broadway in the City of Albany, and the New York 
Central Railroad crosses the two streets diagonally at 
the place of their intersection, and it crossed there for 
at least forty years before the trial of the action. The 
plaintiff owned three houses and lots contiguous to each 
other on the northerly side of Colonie street, easterly 
of Broadway and of the railroad. ‘Two of the lots ex- 
tend only to the northerly side of Colonie street, while 
one of them extends to the centre of the street. About 
the year 1874 two additional tracks were laid upon the 
defendant's road where it crossed the two streets, one of 
which tracks was upon the easterly side thereof, and 
the road-bed was raised at its intersection with Broad- 
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way from two and a half to three feet. Neither of the 
tracks nor any part of the roadbed was upon the plain- 
tiffs land, nor did she receive any damages from them, 
but to accommodate the grade of Colonie street to the 
grade of the railroad it became necessary to raise the 
street and sidewalk thereof, and the consequence was 
that the street and sidewalk in front of the plaintiffs 
lots were elevated about one foot, and the damage com- 
plained of was caused by this elevation, the plaintiff al- 
leging that the defendant so tore up the pavement, raised 
the street and shaped the street and gutters as to pour 
the water therefrom down over the sidewalk into the 
basements of her houses, by means of which her prem- 
ises had been flooded with water, «ce. 

After discussing other questions the Court say (page 
35), per Eart, J.: “ The plaintiff claims that the inter- 
ference by the defendants with the street was unlawful 
and a nuisance, and that therefore the plaintift was en- 
titled to recover damages caused thereby ; and if he is 
right in his contention that this embarkment placed in 
the street by the defendant was unlawful, and, there- 
fore, a nuisance, then the plaintiff was entitled to re- 
cover damages. The question, however, still remains, 
what damages? All her damages upon the assumption 
that the nuisance was to be permanent, or only such 
damages as she sustained up to the commencement of 
the action ? We have here for consideration an lin- 
portant principle of law which has to be frequently 
applied and which ought to be well known and _ thor- 
oughly settled. There never has been in this State 
before this case the least doubt expressed in any judi- 
cial decision, so far as I can discover, that the plaintiff, 
in such a case is entitled to recover damages only up to 
the commencement of the action. That such is the 
rule is as well settled here as any rule of law ean be by. 
repeated and uniform decisions of all the Courts ; and 
it is the prevailing doctrine elsewhere. 
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The doctrine of the Courts of England and of the 
other States of the Union is the same. 

See in addition to Uline vs. N. Y. Central, 
XC., supra, 

Battishill, vs. Reed, 18 C. B., 696. 

». C., Sedgwick Sel., Cases on Dam.., H58, 

Robinson vs. Bland, 2 Bur., 1077. 

Cole vs. Sprowl, 85 Me., 161. 

Delaware and Raritan Canal Co. vs. Wright, 
l Zab., 469. 

Powers vs. Ware, 4 Pickering, 106. 

Pierce vs. Woodward, 4 Pickering, PO. 

Dunean vs. Markley, 1 Harp. (So. Cazr.), 
17%. 


ln Robinson es, Bland, supra, it was said by Lord 
MAnsFieLp: “ When a new action may be brought and 
satisiaction obtained thereupon for any duties or de- 
mands which may have arisen since the commencement 
of the depending suit, that duty or demand shall not be 
included in the judgment upon the former action. - 
In trespass and tort new actions may he brought as 
often as new injuries and wrongs are repeated, and there- 
fore damages shall be assessed only up to the time of 
the wrong complained ig 

In Cole vs. Sprow!, supra, it was said by the Supreme 
Court of Maine that “ for obstructing plaintiff's right of 
way or for unlawfully excluding the light from his doors 
and windows the damages are to be assessed, not to the 
time of the trial but to the date of the suit. 

In’ Jowers vs. Ware, supra, the Supreme Judicial 
Court of Massachusetts said: “ The cases are decisive 
that by the common law the plaintiffs can recover only 
to the time of bringing the action, unless there be a 
distinction in this respect between covenant and _ tort. 
It seems to us, however, that no such distinction can 
exist.” 

In Pierce vs. Woodward, supra, the Supreme Court 
of Massachusetts said: “‘ A new trial must be granted 
because the jury in assessing damages did not confine 
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themselves to the period before the’ action was COoln- 
menced,.” 

In Duncan vs. Markley, supra, the action was on the 
ease for damages oceasioned by a nuisance. The trial 
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Judge charged the jury to admit damages, “ not only 
for the injuries done prior to the commencement of the 
action, but for such as had been sustained since.” A 
verdict was accordingly rendered for the plaintiff. On 
appeal judgment was set aside, the Supreme Court of 
South Carolina holding ‘in an action on the case, for 
damages occasioned by a nuisance, damages sustained 
since the beginning of the action are not recoverable. 
* * * There is no necessary, certain connection be- 
tween the injuries sustained before and after the com- 
mencement of the action. It does not follow, because 
a special injury has been sustained at one period of 
time, that another is to follow at any interval, or at all. 
If, therefore, the plaintiff be permitted to give evidence 
of an injury sustained subsequently to the bringing of 
the action, the defendant may be surprised, for he may 
not know of the injury sustained, nor be prepared to 
sustain himself.” 


[It has thus been shown that the rule here contended 
for was the rule of the common law, as laid down by 
so eminent an authority as Lord Mansfield, and con- 
tinues to be the rule of the English Courts, that it is 
the rule of the Federal Courts, is adopted by the Courts 
of all the States, notably by New York, and is supported 
by all the approved text writers on the subject. 


This action was begun March 5, 1880, (see Mar- 
shal’s return of service of summons and complaint, page 
5 of Record), while the jury were allowed to award 
damages down to the time of trial in June, 1886. 

The evidence believed by the jury seems to show an 
injury of about $1,000 a year. The verdict was for 
$5,000. 
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It will thus be seen that all, or nearly all, the damages 
awarded by the jury were for the period since the be- 
ginning of the action, all of which should have been 
excluded under the rule sO long anc well settled, as 
above set forth. 

The verdict is for a lump sum without specifying 
how it is made up. The Court, therefore, cannot divide 
the damages awarded for injury sustained before from 
that sustained after action brought. It will therefore 


be necessary to set aside the whole verdict. 


[t is submitted that error so substantial and so vitally 
affecting the whole verdict offers the soundest reason 
for reversing the judgment. 

This action then being regarded by the Court as an 
action to recover damages for a continuing trespass, 
or nuisance, for a continuing interference with certain 
easements, the rule of damage should have been made 
to conform to the rule of damage applicable to such a 
case, and the instructions to the jury should have been 
such instructions as would be proper in a case for 4 
continuing trespass. 

[t does not appear to be a satisfactory answer to our 
proposition, to say that, as the testimony was let in, it 
was no error to permit a recovery of damages up to the 
time of trial, because this might have been brought 
about by the service of a supplemental complaint, con- 
taining allegations of the continued infliction of damage 
up to a time later than the commencement of the action. 
This, however, is the ground taken in the opinion of 
the trial Judge (fols. 39 and 40 of Record). No appli- 
cation for leave to serve a supplemental complaint was 
at any time made to the Court. No amendment of the 
complaint has in fact been asked or made, and no 
motion has been made or granted at any stage of the 
case to change or supplement the complaint, so as to 
bring the allegations of damage down to the time of 
trial. It would have been difficult to have prevented 
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the Bank from showing the whole course of its rentals, 
even as evidence of the matters which were properly in 
issue. 

This cloes not appear to be an instance of a variance 
between the allegations of the pleading and the proof 
introduced, and Section 589 of our Code of Procedure 
Sseens, therefore, to have no application. In case of the 
commencement of another action to recover damages 
for a continuance of the trespass from the time of the 
commencement of this action to some later date, the 
judgment roll in this action, which will consist of the 
pleadings and judgment, will constitute no bar to a re 
covery again by the bank of the damaves inflicted after 
the commencement of the action at bar, because the 
record of the judgment willshow that the suit embraces 
no such period of time, and the opinion of the Judge 
and his charge to the jury, wherein it appears that he 
has erroneously allowed, as we claim, damages to be re- 
covered since the commencement of the action, will 
form no part of the judgment roll. 

A perusal of Section 544 of our. Code of Civil Pro- 
cedure, referred to by the trial Judge at folio 39, does 
not appear to show that the authority there given to the 
Court, to permit the making of a supplemental plead- 
Ing alleging material facts which have occurred after 
the former pleading, or of which the pleader was igno- 
rant when it was made, is intended to confer power upon 
the presiding Judge af «a /rial to then authorize such a 
supplemental pleading. Nor does it seem beyond ques- 
tion that such section was intended to authorize the in- 
sertion of allegations of damage occurring after the 
commencement of an action, in a case where the action 
is One Which, from its very nature, is intended to pro- 
vide redress for injury suffered up to the time of its 
commencement, because the damages sustained since 
the commencement of the action at bar, if any, 
will be the foundation of an independent, distinct and 
new cause of action, which may be properly enforced 
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inanew suit. The section under consideration was 
probably not intended to authorize a plaintiff to msert 
upon the trial a new cause of action in his complaint 
which had accrued to him since the commencement of 
the action being then prosecuted. 

' The section of our Code which authorizes an amend- 
ment of pleadings upon the trial has been construed by 
our courts as not authorizing an amendment of a com- 
plaint in such manner as to insert a new cause of 
action. , 

But the judgment roll in this case does not embrace 
any other period of time than up to the commencement 
of the action, and only by the opinion and charge to 
the jury can it be shown that the jury, as matter of 
fact, were allowed to take into consideration damages 


occurring since the commencement of the suit. 


Second Point. 


THe Court ERRED IN FAILING TO INSTRUCT THE JURY 
THAT THE DAMAGES WHICH THEY SHOULD ASSESS MUST BE 
THE PERMANENT INJURY, IF ANY, TO THE PLAINTIFF'S 
PREMISES BY REASON OF THE DEFENDANT'S INTERFERENCE 
WITH THE EASEMENTS APPURTENANT TO THE SAME. 


At folio 114, the Court was requested by the Railroad 
Company to instruct the jury so to measure the 
amount of their verdict, and to the Court’s refusal an 
exception is there noted. 

Upon the first trial, had before Judge Snrpmay, the 
recovery, a8 is intimated in his opinion, was for an al- 
leged depreciation in the value of the premises due to 
the construction of this permanent station and railway, 
which destroyed the rights to light, air and aecess ap- 
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purtenant to the premises. The complaint, at para- 
graph 6, alleges the erection of a large and permanent 
station or depot, with appurtenances ; and further al- 
leges, at paragraph 8, that the permanent use and value 
of the building and premises have been seriously in- 


jured and impaired. There are also other allegations 


as to the loss of rents and profits and of interference 
with the enjoyment of the premises. It is also to be 
observed that the land in the street in front of the 
bank’s premises does not belong to the bank, but to the 
City of New York, and the Court charges (at folio 106) 
that as the streets were laid out and opened under cer- 
tain proceedings authorized by statute, the city owned 
the land in the avenue and street in trust, that the same 
be appropriated and left open for and as part of the public 
street forever, as other streets are to be left 
open. All the rights of the plaintiff in the 
street, which have been interfered with by the railroad 
company arise out of a right to enforce this trust, which 
is the trust described in the act under which such 
streets have been opened and aequired by the City. 
The bank itself does not own any land in the street. 
But this trust has been construed by the Courts in New 
York to be more than a simple designation of the trust, 
upon which the municipal corporation shall hold the 
land. [t has also been regarded as a covenant between 
the abutter and the City, running with the land. by 
reason of which the abutter is entitled to easements 
over the land in the street, consisting of a right to light, 
air and iCCeSS, which are the characteristic benefits to 
the abutter of having the street kept open forever (see 
Story vs. N. Y. El. R. R. Co., 90 N. Y., 120). 

These rights to light, air and access are valuable at- 
tributes to the premises. Any continuous, though 
temporary interference might vive rise to an action on 
the case for the recovery of the damages inflicted dur- 
ing the continuance of such temporary interference, to 
be measured by loss of rent or otherwise, for a specific 
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period. But if, as is alleged in the complaint, the rail- 
road structure is a permanent one, these rights in the 
street were permanently cut off and destroyed at the 
time of the erection of such structures, and, in case of 
a permanent destruction of these rights, the measure of 
damage should be the depreciation in the value of the 
premises occasioned by the loss of these valuable rights 
or attributes. The measurement of the damage then 
must depend upon whether or not the rights were tem- 
porarily interfered with or were permanently destroyed. 
Assuming that the bank might have regarded these 
structures in bringing its action as either permanent or 
temporary, we claim that the bank, by its complaint, 
has chosen to bring its action upon the theory of a 
destruction by a permanent erection of the rights 
in question. Not only is there the allegation in 
express terms that the station or depot and appurte- 
nances are permanent, but the further allegation at 
folio 9 that the permanent use and value of the build- 
ing and premises have been seriously injured and im- 
paired, and that the market value of the premises have 
been and will be in the future greatly reduced. If the 
structures were temporary this allegation could not be 
true, for, if the structure were temporary it could, at 
most, constitute a temporary impairment of the use and 
enjoyment of the premises, and could not cause a per- 
manent depreciation in their value. 

The law recognizes the existence of such a cause of 
action as is set forth in this complaint. There is recog- 
nized by law such a claim as a claim for permanent de- 
preciation in the value of real estate, due to the de- 
struction of a right appurtenant to the same, as will ap- 
pear by the following English and American cases : 

In 1854 the case of Nickiln vs. Williams was decided 
and is reported in Exchequer Rep., Vol. X. (H. and G.), 
p. 259. The plaintiff owned certain lands and houses, 
and contiguous were certain other lands. The plaintiff 
was entitled to support for his land and houses from 
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this adjoining land. The defendant negligently oper- 
ated a coal mine in this adjomimg land, and by reason 
of which the plaintiff's land and houses fell in. For 
this damage compensation was made by defendant and 
the claim settled. But by reason of the original neghi- 
gent mining, the land subsequently again fell in. This 
action was brought for this second damage and the 
previous settlement was held to be a bar. The Court 
said: ‘Every injury to a right imports a damage. 
| We think this action is for an injury toa 
right ; and consequently there was a complete cause of 
action, when the wrong was done, and not a new cause 
ot action, when damage Was sustained by reason ot the 
original wrong. When so much of the land, coal or 
substratum was taken away as to deprive the plaintiff's 
land and house, &c., of the support to which the plain- 
tiffs were entitled a cause of action accrued, though no 
actual damage oceurred by the sinking of the land. 
x * * For this wrong the plaintiffs would have a 
right to recover a full compensation, including the 
probable damage to the fabric, and if they bad already 
obtained a verdict with damages, they must be presumed 
to be satisfied for all the coOhsequences of the Wrong 5 
and if, instead of having a verdict, they receive, with 
their own consent, a satisfaction, such satisfaction is to 
be considered to compensate for all the consequences 
of the w rong.” 

In 1858, the case of Bonomi vs. Backhouse was de- 
eided. 1 EK. B. & E., Queen's Bench, 622. 

The plaintiff owned land entitled to the support of 
the underground mines and minerals in the adjoining 
land. ‘The defendant negligently worked the mines in 
the adjoining land, left no supports, &e,, and in conse- 
quence the plaintiff's land fell in. The Statute of Limi- 
tations was, however, pleaded by defendant, because 
the mining was all done more than six years before. 
But it appeared that the mining was done at a distance, 
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and the effect gradually crept along, and the falling in 
and damage occurred within six years. 

The Queen’s Bench decided that the action was 
barred, and give judgment for defendant. 

The judges thought that the cause of action was the 
negligent digging, which was a disturbance of the plain- 
tiff in the enjoyment of his property, although the dam- 
ave did not oceur until later, and the measure of dam- 
ages was thought to be the depreciation in fee value. 

WIGHTMAN, J., says at p. 338: “ With respect to the 
damages, [ am of opinion that as the action is founded 
upon the consequential damage, the plaintiffs can only 
recover in this action to the extent of the damage they 
have actually sustained, which may include not merely 
what they are obliged to pay out in actual repair, but 
the diminution in the value of the premises by reason 
of the damage.” 

CoLERIDGE, J., 640-641, coneluded that Injury toa 
right gives a cause of action and that the accruing of 
damage is not part of the canse of action any more 
than it is in trespass. But he says that the action for 
injury to aright must be satisfied by one recovery for 
all damage, not being like a continuing nuisance. 

The Court of Queens Bench decided that the cause 
of action arose when the right to support was mjured 
and not when the damage occurred, and hence, that the 
plea of the Statute of Limitations was good. 

This was reversed in the Exchequer Chamber, 1 EL., 
B. & E., |). O46, and it was held that the injury to the 
right to support, together with the accruing of damage, 
constituted the cause of action, and hence the Statute 
of Limitations began to run from the time of the first 
occurring of damage after the injury to the right. This 
was affirmed by the House of Lords, H. of L. Cases, 
Vol. 9, 503. But all agreed that the damages must be 
recovered once for all and in, one action, whether the 
right to support were the right of support of the soil, 
which was not an easement but simply a right to use 
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and enjoy the land, or the right to support were for 
the buildings, which was an easement if the buildings 
were ancient structures. 

Minis, J., in the Exchequer Chamber, says, p. 654: 
“The right to support of land and the right to support 
of buildings stand upon different footing as_ to the 
mode of acquiring them, the former being prima fucie a 
right of property analogous to the flow of a natural 
river or of al ° | whilst the latter must be 
founded upon prescription or grant express or implied ; 
but the character of the rights when acquired is in each 
case the same.” At p. 658, he clearly states his 
opinion, * that in a case like Nicklin vs. Williams, 10 
Exehq., 259, no second or fresh action can under such 
circumstances be brought for subsequently accruing 
damage ; all the damage consequent upon the unlawful 
act is in contemplation of law satisfied by the one judg- 
ment and accord ;” and at p. 658, he says in the “ 
ent case we think that no cause of action accrued for 
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the mere excavation by the defendant in his own land, 
so long as it caused no damage to the plaintiff; and 
that the cause of action did accrue when the actual 
damage first occurred.” 

The House of Lords, 9 H. of L. Cases, 503 (1861), 
held that the cause of action arose when the damage 
arising from the mining occurred, and the statute be- 
gan to run from that time. But they thought that only 
one recovery could be had for all damage done as the 
Lord Chancellor says, p. 512, ‘*‘ With regard to the case 
of Nicklin vs. Williams the decision of that case is, I 
think, beyond all question. Some of the dicta which 
occur in that case * * * are certainly not neces- 
sary for the decision that was there pronounced.” 

In 1873 the case of Lamb vs. Walker was decided. 
See L. R., 3 Q. B. Div., 389. Defendant by mining on 
his own land deprived the plaintiff's land and buildings 
of the right to lateral support which was appurtenant 
to them. 
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The case was tried by a Referee, who found a certain 
amount as the injury to plaintiff's fee, ¢. ¢., a certain 
amount for existing damage and a certain amount for 
future damage. 

The question before the Court was whether plaintiff 
should have judgment for all the damage present and 
future or only damages up to the present, and another 
action for future damages. 

Some judges dissented, but the Court gave plaintiff 
judgment for the whole amount. 

The claim was for damage to plaintiff's reversionary 
interest. 

MANISTY, . p. 35. SAYS: “ It was contended (on de- 
fendant’s behalf) that inasmuch as his mining opera- 
tions in his own land were not perv se wrongful acts, the 
plaintiff's only cause of action was the ‘ consequential 
damage’ done to the plaintiff's property up to the time 
of the commencement of the action. 

“It was contended on the part of the plaintiff that, 
although he had no cause of action against the defend- 
ant until lis land and buildings were injured, never- 
theless, as soon as they were injured by the withdrawal 
by the defendant of the support to which they were 
entitled, he had a cood cause of action, and that he 
could only recover damages once for all. It was 
further contended on his behalf, that the true meas- 
ure of his damages was the extent to which his re- 
versionary estate was Impaired or rendered less valu- 
able by reason of the defendant's alleged wrongful 
act. Lam of opinion that the plaintiff's contention is 
correct.” 

His opinion proceeds upon the theory that the dam- 
age being occasioned by the destruction of a right, there 
was only one cause of action, and all damage must be 
recovered in one suit. 

The same Judge illustrates by saying, pp. 394 and 
395: “ Take for instance the case of the wrongful ob- 
struction of light by means of the erection of a new 


26 


building lawful in itself. In that case it might be said 
the piaintift ought only to be allowed to recover the 
damage sustained up to the time of the commencement 
ot his action. by Cilse, possibly the obstruction may be 
removed, and, therefore, it would be unjust to permit 
the plaintiff to recover prospective damages, unless and 
until it is actually incurred. If that principle were 
adopted, one consequence would be that the Statute of 
Limitations would eense to he operative. A plaintiff 
might lie by until after the expiration of six years, 
without bringing cLTh action, and then not only may an 
action for the damage sustained during the period ot 
six years next before action brought, but he would be 
entitled to bring a series of subsequent actions for the 
damage subsequently accruing.” 

Miner, d., |). 397: “The act done by the defendant 


ie confined his excavations to his own prop- 


sO) long iL 
erty, was a lawful exercise of his right; but as 
soon as he in the otherwise lawful exercise of his own 
right, excavated on his own land to an extent and in a 
manner which caused damage to the plaintiffs prop- 
erty, then the act ¢pso facto became tortious, and the 
plaintiff heeame entitled to maintain his action.” 

Next COMES the CUSse of Mitchell Vs. Darley WN Main 
Coal Co.. reported in L. R., 14 (). B. Div., 125, decided 
in L885, which to a certain extent, overrules the case of 
Lamb vs Walker. 

The plaintiff owned certain land, and the defendants 
worked a seam of coal lying under and near the plain- 
tiffs land. This exeavation took place in 1867, 1868. 
A subsidence took place, owing to these excavations In 
1868, and continued until 1871. There then stood on 
plaintiff's land six cottages which were injured by the 
subsidence, and were repaired by defendant. 

In 1878, those cottages were pulled down and three 
new ones built in place of them. In 1882, a second 
subsidence took place due to the same excavations of 
1867, 1868, producing injury to the three new cottages, 
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and this action was brought to recover the damages 
inflicted to these new houses by the second subsidence 
of 1882. The opinion, at p. 128, reading: “It is not 
alleged by the plaintiff that any further damage was 
done to any property of his by the actual subsidence 
which then took place, that is, soon after L868." The 
Statute of Limitations was pleaded by defendant. 

All these previous cases were carefully discussed, 
and the conclusion finally reached that, tnlike the 
case of a trespass upon land in which the cause of ac- 
tion Is complete without damage, in the case of an in- 
terference with a right, such interference and resulting 
damage must both concur to produce a cause of action. 

But that an entirely separate, disconnected and in- 
dependent occurrence of damage, such as that produced 
by a second independent subsidence, even though 
caused by the original interference with the right, Is 
not additional damage connected with the first cause or 
action. ‘The Master of the Rolls says, p. 129, “* What 
they (defendants) did in excavating was perfectly law- 
ful, if they had taken care that in so using their prop- 
erty they didn’t hurt him ; but in 1868, or immediately 
afterwards, they did something which did give him a 
cause of action, that is, they caused his land to subside, 
and this subsidence caused by them was his cause of 
action; they caused that subsidence by mining and not 
by propping so as to prevent the plaintiff's land from 
subsiding afterwards. ‘That cause of action was settled 
between them when they repaired his houses; but now 
they have done him a new and wholly independent in- 
jury; they have caused his land to subside again. /f 
is true that in this case it is at the same spot as hefore, 
hut it might have been a hundred yards off ; if is a new 
subsidence. 

According to Bowen, J., the right destroyed in that 
case was not a definite easement, but a general right to 
the enjoyment of the property. Hence he regarded the 
taking away of the lateral support as not constituting a 
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cause of action alone, until it resulted in a disturbance 
of enjoyment. In the case of the destruction of a defi- 
nite easement, the arguments used in the case of 
Mitchell vs. D. M. Co., would apply still more strongly 
in favor of a total recovery once for all in case of the 
destruction of such easement accompanied by damage, 
there being nothing corresponding to a second separable 
and independent subsidence. 

This last case, therefore, overruling some conclusions 
in Lamb vs. Walker, we regard as still leaving unques- 
tioned the only element to which we call attention. 
These cases distincly hold that where a right appurte- 
nant to land has been destroyed and damage has re- 
sulted, that there is one cause of action, and the conse- 
quent damage inflicted relates to that cause of action 
and must be recovered in a single action, although if a 
second separable and independent damage again oc- 
curs, such as ina second subsidence of the earth, that 
damage is not additional to the first cause of action, 
but, in connection with the original destruction of the 
right, is a second cause of action. This proposition 
holds true whether the right destroyed is so general as 
to be merely a part of the right to the owner's enjoy- 
ment of the property, or an easement appurtenant to 
the land. 

But the Court, in overruling the ease of Lamb vs, 
Walker, and discussing this very question of recovery 
once for all for each cause of action, says, p. 133, Mit- 
chell ease (supra), “ Where an excavation has been 
made and a subsidence taken place, it may be true that 
for all the effects, hoth existing and prospective, of that 
subsidence, the person injured ought to sue at once, and 
I incline to think he ought. It is not necessary to de- 
termine that in this case, but [ am strongly inelined to 
think he ought. But what is to be done as to a new 
subsidence ? ” 

The same Judge says, p. 134: “Therefore, whilst I 
am strongly of opinion, although it is not necessary to 
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decide it in this case, that in respect of the same subsi- 
dence the jury ought fo take into account, not only the 
actually existing damages caused by the subsidence, hut 
also the prospective damages which may be the result of 
that subsidence, yet I think that where there is a new 
and further subsidence, that is the new cause of 
action.” 

These cases seem to sustain the correctness of the 
proposition for which we contend. | 

The destruction of a right appurtenant to land, joined 
with the occurrence of damages has been regarded as 
constituting a cause of action in the enforcement of 
which the whole damage once for all must be recovered 
in a single action. 

There is nothing in the case at bar corresponding to 
the second separable, distinct and independent subsi- 
dent mentioned in the English case, which only by 
chance happened again to occur at the same spot where 
the previous damage had been inflicted. So far as the 
principle of the case is concerned, they might be re- 
garded as cases where the second subsidence occurred 
in some other part of the premises. 

Thus in Van Zant vs. The Mayor, 8 Bosw. (N. Y.), 375, 
aright to wharfage was appurtenant to and formed 
part of the property right in a parcel of land, and de- 
scended with that land to the heirs of the owner. 
This right to wharfage was destoyed by a filling in of 
the slip many years before the land descended to the 
present plaintiffs and while in the possession of their 
ancestor. / 

This filling in and destruction of the right to whartf- 
age was decided to be the foundation for an action of 
damages by the owner at the time, and the injury was 
held to be complete and fully and finally consummated 
when the filling took place. This was held to be a 
chose in action vested in the then owner, and, p. 388, 


“ the measure of damages was, the whole depreciation in 
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the value of the wharf caused thereby,” t. e., by the de- 
struction of the right to wharfage. 

Page 388, also, “ But I think it clear that if an action 
had been brought by (the ancestor) in his lifetime, for 
the damages caused by the injury to his wharf, and the 
breach of the defendant's covenant, that recovery 
would have embraced entire damages for the whole 
injury, and he could not have brought successive actions 
year after year for the annual value of the wharf as 
damages.” 

The opinion proceeds to discuss the difference be- 
tween a case of the destruction of a right appurtenant 
to land and relating to the enjoyment of the land, and 
the case of an actual trespass upon land where the 
damages must be recovered from time to time as it 
accrues and as actions are brought. 

This cases is cited with approval in Langdon vs. The 
Mayor, 95 N. Y., 129. That was an equity action 
brought to restrain the filling-in of a slip, whereby 
wharfage rights wou/d be destroyed. At the time the 
action was brought only slight filling had. taken place 
and the wharfage rights apparently, as yet, were not 
affected. But the complaint asked for an injunction, 
and, incidentally, judgment for the damage already 
done. Judgment was given for defendant at the Special 
‘Term, and, as stated in the opinion of the Court of Ap- 
peals, which affirmed a judgment reversing the Special 
Term, pending the appeals, the complete filling in oc- 
curred: a dock was built outside the plaintiff's wharf, 
and plaintiff's old bulkhead was entirely destroyed as a 
wharf (p. 143). The Court of Appeals rendered judg- 
ment absolute for plaintiff, and under the circumstances 
the practical intention must have been that the City 
should pay the damage occasioned by the plaintiff's 
wharf having been deprived of the wharfage rights— 
that is, the depreciation so caused. At least that was 
the interpretation placed upon it by the City, for as 
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matter of fact the City paid a bulk sum as the deprecia- 
tion in value of the wharf. 

Soin Baltimore and Pat. Co. vs. Reavy, 42 Mary- 
‘land, 117. } 

This was an action not of trespass but “on the case” 
to recover damage due to the destruction of a mght 
appurtenant to land. 

The plaintiff's house was situated near a street 
through which a tunnel was driven by the defendant's 
railroad. Plaintiffs house was regarded as having a 
right to lateral support. This was destroyed partially 
by the excavation of the tunnel and damage inflicted. 

Upon the question of liability this case is probably 
not in accordance with the law of this State, because 
there was no property right, but only a right to general 
enjoyment disturbed (Radclitf's Exrs. vs. The Mayor) ; 
but we mention the case only so far as it relates to the 
measurement of the damace occasioned by interference 
with the right to support, 

The plaintiff had a leasehold and the measure of 
damages was held to be the amount of damage done to 
his particular interest in the premises. 

In Town of Troy vs. Cheshire Railroad, 23 N. H., 83, 
the highway was permanently obstructed. by the con- 
struction of the railroad. The opinion states (p. 92), 
that the town did not own the land, but that the pub- 
lic possessed an easement in gross for a highway ; that 
although this easement or highway was for the benefit 
of the whole public and was not owned by the town, 
yet the town was bound to keep it in repair, and for 
this reason had a qualified property in the easement or 
highway, bridges, etc., quite similar to the ownership of 
a turnpike or toll company. 

The Court \pp- 102-103) regarded the destruction of 
the highway or easement by the erection of the railroad 
and a railroad bridge, to be permanent, at least so far 
as the property or interest of the town in such highway 
was concerned. The Court declared (p. 101) that the 
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recovery in that action was, of course, a bar to any 
future action for the cause alleged in that complaint, 
and also held that nothing could be recovered unless it 
was alleged in the complaint. 

The problem was to determine what was that cause of 
action, and it was held that the destruction of the ease- 
ment or highway, entitled the town to recover the total 
damage thereby occasioned once for all, and the meas- 
ure was practically the worth to the town of that high- 


way, so far as its qualified property in the same ex-, 


tended, ¢. ¢., a property or interest founded upon a 
duty to build another and to keep in repair, ete. 
Fowle vs. New Haven R. Co., 107 Mass., 
3d02. 


A case of destruction of a right to support, or of the 
right to have a stream remain in its natural channel, 
caused by the turning of the current of the stream by a 
permanent structure. This resulted in a gradual wash- 
ing away of plaintiff's land. 

A former recovery for this injury to a right, resulting 
in damage, was held to be a bar to present action. 

Regarded as an action of trespass upon land, by 
throwing water upon plaintiff's land, as in the Uline 
ease (LOL N. Y., 98), it would be untenable, but it was 
clearly regarded as a destruction of: a right, and from 
the gradual washing away in the same place we can 
discern the marked difference between this Massachu- 

setts case and the second separate and _ inde- 
pendent subsidence of the English cases, which 
only by chance happened to occur in the same 
locality as the former subsidence, as one of the English 
Judges observes. 

In Chicago vs. Stein, 75 IIl., 41, we have an instance 
of a recovery once for all, or a recovery of the deprecia- 
tion of value of the property because of a permanent 
railroad bridge on a stream which destroyed in part the 
riparian owner's right to wharfage. The case is founded 
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upon the sume principle as that of Van Zandt vs. The 
Mayor, where the right was destroyed by filling in about 
the pier. 

Thus, as a contrast with the cases of a destruction of 
an easement appurtenant to land, we have cases of an 
actual trespass upon land. 

The case of Whitehouse vs. Fellows, 10 C. B. (N. S.), 
766, where the trustees of a turnpike road constructed 
a drain in the highway in such a manner that in time 
of rain the property of plaintiff was overflowed, presents 
an instance of actual trespass upon land as distinguished 
from a destruction of a right appurtenant to land. The 
water being in fact deposited upon his land constituted 
trespass q.c. f. The damage was not the result of any 
interference or destruction of an easement, and as said by 
Wiis, J., at p. 786, the plaintiff would recover sepa- 
rately each time a separate injury was suffered by him 
by reason of an overflow. 

We claim that our views are in accordance with the 
decision of the N. Y. Court of Appeals in Uline vs. 
‘The N. Y. Central, 101 N. Y., 98. There the question 
arose ina clear action of a trespass upon land, as to 
whether the damages once for all measured by depre- 
ciation of fee value, could be recovered at all. There 
was no intimation of any easement attached to the 
premises over the street having been destroyed or taken, 
but the damage was due to water being forced upon 
plaintiff's land. ‘This occurred upon a lot which did 
not extend into the street and was caused by the change 
of grade in the street made by defendant for the pur- 
poses of its embankment and railroad. The plaintiff 
owned no property in the street whatever. After the 
exhaustive analysis of the case contained in the opin- 
ion of the Court of Appeals, the proper solution seems 
simple. 

The Court before whom the Uline case was tried 
appears to have thought that if the defendant’s acts 
were negligent and unlawful they could not be pre- 
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sumed to be permanent, and hence only damages up 
to the time of action should be recovered. But that, 
if lawful, the injurious consequences might be assumed 
to be permanent, and the total damage recovered, 1. ¢., 
depreciation in fee value. But the plaintiff, having 
no fee or easement or property in the street which 
was taken, consequential damages due to a change 
of grade by authority of the city would create no 
liability whatever. The lawfulness or the contrary 
of defendant's acts appears to have depended upon 
whether defendant was authorized by the city to 
change the grade. But this very fact upon which the 
whole question of hability necessarily depended, ip- 
pears not to have been the subject of definite proof by 
either party. The plaintiff appea4rs to have claimed at 
last that the facts of defendant were unlawful, the con- 
trary having been assumed upon the trial without proof, 
and hence that as defendant's aets constituted a nui- 
sance, and the water was caused to flow upon plaintiff's 
land, damage once for all could be recovered in an ae- 
tion at law. But the Court of Appeals points out 
clearly that if defendant's acts were lawful, the conse- 
quence would be, not that they would be presumably 
permanent, but would create no liability ; whereas, if 
the acts were unlawful, the throwing of water upon the 
land would be actual trespass each time it occurred, 
and that damages sustained up to the time of the com- 
mencement of the action could, of course, alone be re- 
covered. ‘That case presented an instance of a trespass 
pon land, and nota cause of action for damages to 
be recovered in an action of “ trespass on the case,” for 
destruction of an easement or property right m the 
street appurtenant to the land. It was a case of pre- 
cisely the nature of one with which we are endeavoring 
to contrast the case at bar. 

Most of the eases cited in the opinion of Earte, J., 
were Cases of trespass quare clanusum fregit, and the 
Court held that the damages must be estimated up to 
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the time of the commencement of the action, and that 
depreciation in the value could not be the amount of 
the recovery. 

This is also clearly set forth in C. & QO. Canal Co. vs. 
Hitchings, 65 Maine, 140, cited with approval in Uline 
vs. N. Y. Central (supra). 

Of the same nature as the Uline case, that is tres- 
pass upon land, and in contrast with the present case, 
was the case of Baldwin vs. Calkins, 10 Wend., 169. 

Defendants had by statute a right to build a dam. 
They were authorized to enter upon land upon paying 
compensation. A method of assessing the value of the 
land, and of ascertaining the damage occasioned by 
flowing land with water, were provided by the statute. 
A dam was built and continued for ten years. It broke 
and was rebuilt but made higher, and so continued for 
ten years more. The owner of the land below, which 
was Overtlowed because of the dam, made no claim and 
continued in ownership for several years, and then con- 
veyed to plaintiff's ancestor. 

It was held that, although every one has aright to 
the natural flow of a stream, that twenty years exclu- 
sive enjoyment of water in particular manner was 
conclusive evidence of a grant, this limitation being 
applied in analogy to the Statute of Limitations. For 
damage after that no action would lie. That, there- 
fore, the plaintiff had lost his right to recover damages 
due to the original dam, but could recover damages 
occasioned by the extra height of the new dam. The 
rule of damaye was not the difference in value of the 
land, but should be the value of the use of the land 
covered by the increased height of the water above that 
produced by the old dam for six years. The plaintiffs 
claimed to recover the total damage, upon the assumption 
that the dam would continue forever. The value, de- 
ducting the benetits, would be the rule for the asess- 
ment of value of lands taken, but not for estimating 
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the damage for flowing the lands, which in fact was 
a trespass. 

Thus, in Mahon vs. N. Y. Central, 24 N. Y., 658, 
plaintiff's testator owned land abutting on a turnpike 
road. The Turnpike Company had acquired the land 
in front, but only for the purpose of a road. The de- 
fendant railroad, by authority of the Legislature, pur- 
chased the rights of the Turnpike Company, constructed 
a track along the turnpike and raised the grade. For 
injury so occasioned the testator brought an action. 
The railroad subsequently widened the embankment 
and another track was made. The first recovery was 
pleaded asa bar to the action at law for damages by 
the present plaintiff. The Court held that if the testa- 
tor could have recovered all he was entitled to in the 
first action the first recovery would be a bar to the 
second suit. But the testator owned the fee of the 
land, and the Turnpike Company could not transfer 
that to the railroad, but it reverted to the owner when 
the turnpike was abandoned. Hence, that the defend- 
ant by operating its road upon plaintiff's land, without 
purchasing the land, was liable for damagess from time 
to time as they acerued. 

The Court of Appeals stated in Lattimer vs. Liver- 
more, 72 N. Y., 174, that it was possible under the cir- 
cumstances of that case that an easement of light 
might be destroyed by the erection by the owner, or 
his tenant, of an extension of a house. At page 182 it 
issaid: “If it had been shown that this erection was 
such as substantially to intercept the light, air and vision 
from and over the several lots on the north thereof, the 
plaintiffs easement would thereby have been extin- 
vuished forever; and if the erection was such as to 
have the same effect to the extent of nine feet, the 
easement to the width of nine feet would have been 
destroyed.” 

There are strong reasons for regarding this structure 
of the railroad company, built upon publie land by leg- 


37 


islative authority with municipal consent as permanent, 
even without the assent of either party to that proposi- 
tion. 

This railroad company is organized under the Gen- 
eral Railroad Act, but derives its power to build in 
New York streets from Chap. 606, Laws of 1875. 

The fact of permanency may be demonstrated in 
many instances by evidence of surrounding circum- 
stances, as for instance, where the labor of removal 
would be so disproportionate to any advantage to be 
derived, that no motive could exist for the perform- 
ance of the work, as in the case of some mountains. 
In other cases the presumption of permanency will ap- 
pear from the law of the nature of the thing under dis- 
cussion. 

It will be found that the structure and railroad in 
question belongs to the latter class, and is presumably 
permanent because of the law governing its nature and 
existence. ; 

It cannot be said that the Legislature Was devoid of 
power to devote streets opened unde the Act of LS13, 
to the purposes of: the railroad in question, even as- 
suming it to be a non-street use. It is a publie use 
and the acts of the Legislature are constitutional which 
authorize the road. 

Matter of N. Y. El. R., 70 N. Y., 327. 
Matter Gilbert El. R. Co., 70 N. Y¥., 361. 


So far as the public permission or authority is con- 
cerned the Legislature had the power to grant it. 

That body possesses the power to change one public 
use of property to another public use, and to relieve 
the city from the trust to hold the property for a par- 
ticular public use. 

Brooklyn Park Com. vs. Armstrong, 45 N. 
Y., B34. 
Heyward vs. The Mayor, 7 N. Y., 314. 


1. It is permanent in its nature, being erected in the 
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most substantial manner upon most extensive founda- 
tions, as permanent physically as almost any structure 


could be said to be. 


2 It is not constructed and placed in the street ene 
for some temporary purpose, but the purpose is per- 


manent. 


3. But, more than all, it is permanent so far as plain- 
tiff is concerned, for it is constructed upon the land the 
legal title to which is in the public, with the public 
consent, and by the authority of the Legislature. 

The Act of 1875, Chapter 606, Section 32, contains 
provisions constituting any interference with the struc- 
ture a criminal offense. Granting, therefore, that by 
the erection upon the public streets, under such legis- 
lative and municipal authority, the railroad has in- 
cidentally destroyed certain rights possessed by the 
abuttor to also use the street for certain purposes, yet 
the bank is not at liberty to remove or tear down such 
structuye, and as to the bank it 1s permanent. 

The dank cannot ‘maintain ejectment, for the land 
upon which the railroad is built does not belong to the 
bank, although, if entitled to compensation, it may re- 


cover the same. 


4. The New York Court of Appeals has decided in the 
Story Case, 90 N. Y., 122, that defendant Railroad 
Company may make use of the condemnation proceed- 
ings described in the general railroad laws of the Acts . 
of 1872 and of 1875, and ascertain and pay the proper 
compensation, rendered necessary by the taking of 
private property for public use, which has occurred. - 
But the railroad has not occupied or used any prop- 
erty of plaintiff, for the only property in question is 
incapable of use or occupation, or of being acquired 
and held, and if it has taken any property by the erec- | 
tion of its structure, so that the statutes describing 
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condemnation proceedings are applicable, such taking 
must consist of a destruction pro tanto of those rights 
which are regarded as property. 

The Court of Appeals having decided in the Story 
case that property consisting of an easement would 
be taken, and that compensation might be made by 
means of the ordinary condemnation proceedings, 
which proceedings necessarily contemplate the pay- 
ment of all compensation, once for all, in one bulk sum, 
has thereby decided, we claim, that this defendant 
would destroy pro tanto the easements or property 
mentioned. For the only taking of property contem- 
plated in Story’s case, or which occurred in this case, 
has been by this destruction of easements, and if the 
damage or compensation can be estimated in condem- 
nation proceedings once forall] in one bulk sum, it must 
be because the easements are regarded as pro tanto per- 
manently destroyed. 

The general legal presumption must undoubtedly be, 
that that which is contrary to the law will not be per- 
mitted to remain indefinitely in the future, and this 
railroad has been regarded as a wrongdoer, in that it 
‘lid not first pay for the easements: destroyed by it. 

A structure, therefore, erected contrary to law could 
not ordinarily be regarded as presumably permanent. 

A marked difference, however, which distinguishes 
the present structure from a similar one erected by an 
ordinary wrongdoer, consists of the fact that the com- 
pany which has erected it has been authorized by the 
Legislature to exercise the State's power of eminent 
domain. 

The statute has expressly given this company power 
to assess and pay the amount of private damage, and 
thus to perpetuate the existence of the structure and 
its use. 

Thus, if at any point of time the full rights of all 
parties be adjusted, it will be found that the abutter 
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who has suffered damage has left him as an ultimate 
right no more than a right to compensation. — 

He cannot, without disobeying the law and commit- 
ting a crime, remove the road, and even the effect of 
the decree of a court of equity, forbidding the main- 
tainance of the structure, may be avoided by a resort 
to the statutory power to perpetuate the same, as there 
could not be found any precedent for a decree forbid- 
ding absolutely the maintenance of such a_ road, 
by a corporation to whom the State had delegated for 
public purposes its power of eminent domain, if such 
company should exercise the powers thus conferred. 

See Henderson vs. N. Y. Central Co., 78 N. 
Y., 423. 


See also Hatch vs. Cin. & Ind. R. R. Co., 18 Ohio 
State, 92: 

This was an action at law for damages. The dam- 
ages asked by plaintiff are described at p. 103 of that 
case. 

The plaintiff was the owner of land, through which 
a canal company had formerly constructed a canal hav- 
ing for such purpose acquired the necessary property 
in or rights over plaintiff's land. 

Under some arrangement between the canal company 
and the defendant railroad company, the defendant 
constructed and operated a railroad along the canal 
bed, claiming to have acquired all the canal company’s 
rights and property, and claiming that no property re- 
mained in plaintiff. 

Plaintiff sought to recover the value of the strip of 
land oceupied and other amounts for other items of 
damage. 

The opinion of the Court, at p. 118, contains the fol- 
lowing : 

“ What is the nature of the plaintiff’s case, as made 
by himself, and on what theory in respect to it does he 
begin and proceed in it? It isnot an action for the as- 
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sertion of title to, nor for the recovery of possession of, 
real estate, nor for the recovery of damages for trespass 
on real estate; but, both from the allegations of the 
petition and from the matters of fact proposed to be of- 
fered in evidence to the jury, it is apparent that his ac- 
tion is and was intended to be one for the recovery of 
compensation on account of the permanent appropria- 
tion by the railroad company of his land to its use, and 
of incidental damages thereby accruing to his other 
lands for all time to come. He questions the right and 
authority of the railroad company to make the appro- 
priation against the canal company, but proceeds upon 
the assumption that the appropriation has, in fact, been 
made ; and it is apparent that the case was tried in the 
Court below on this assumption.” 

After eliminating all question of the relative rights 
of the canal and railroad companies, the Court states 
(p. 119): ? 

“ As against him (plaintiff) the right of the railroad 
company to make the appropriation by a proper pro- 
ceeding is unquestionable, How, then, stands the case 
as to him ? As before observed, he does not, in this 
action, seek to contest the fact of appropriation, nor to 
undo it. He does not seek to recover the land from, 
nor to enjoin its use by the railroad. And, indeed, it 


is not apparent how he could suecessfully do either.” 


The Court then proceeds to state that if plaintiff 
stood by with full knowledge of what was being done, 
and saw the canal filled up and the railroad constructed 
under a claim of right to such action, without an at- 
tempt to prevent the same, he would not be permitted 
to contest the appropriation as an accomplished fact. 

The Court then states (p. 122) that in this action of 
law for damages the plaintiff was entitled to recover 
the full value of such land. as was taken, and not em- 
braced in the former appropriation of the Canal Com- 
pany as well as damages for the additional barden 
placed upon the land originally appropriated. 
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The opinion reads (p. 122) : 

“ As the owner of land, subject to a perpetual ease- 
ment, but appropriated and paid for only for the pur- 
poses of a canal, he had rights which the railroad com- 
pany cannot be permitted to ignore; and which we 
think it ought to have imstituted proceedings regu- 
‘Jarly, under the statute, to condemn and pay for, be- 
fore it ventured to divert the easement to uses so vari- 
ant from those originally intended. But this not having 
been done, and the plaintiff having resorted to this 
action for compensation; the rights of the parties are 
governed by the same principles which would have been 
applicable in such a proceeding.” 

This case is not presented as an authority upon the 
question as to the rights of the original canal company 
and the subsequent railroad company, as that might in- 
volve a consideration as to the estate which the canal 
company's charter allowed it to acquire. It is presented 
as an illustration of the difference as to presumable per- 
manency of the works of a corporation endowed with 
the power of eminent domain, as contrasted with the 
works of an ordinary wrongdoer possessing no legisla- 
tive authority. | 

In another case of Goodwin vs. Cin. X W. Canal Co., 
18 Ohio St., 169 (at p. 179), the Court said: “ Con- 
siderations of public policy, as well as recognized prin- 
ciples of justice between parties, require that we should 
hold in such cases that the property of the owner can- 
not be reclaimed, and that there only remains to him a 
right of compensation. ” 

It may be observed that the property under discus- 
sion in these cases was actual land, to the recovery of 
the value of which in an action at law, and passage of 
title to which by payment a judgment .at law, there 
would be obstacles in New York State. The principle 
involved in the decision of these cases, therefore, has 
particular force when applied to the facts in the case 
at bar, where no such technical obstacle intervenes. 
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Lest it should be thought that this decision of the 
Supreme Court of Ohio in the case of Hatch vs. Cin. 
& Ind. R. Co. (supra) was due to any looseness of the 
fundamental law relating to the acquisition by the 
public of private property, we print below the constitu- 
tional provisions in force at the time of that decision. 

Constitution of Ohio of 1851, 2 Revised Statutes of 
Ohio (1886), p. 1730—Bill of Rights, See. 19: “ Private 
property shall ever be held inviolate, but subservient 
to the public welfare. When taken in time of war or 
other public exigency, imperatively requiring its imme- 
diate seizure or for the purpose of making or repairing 
roads which shall be open for the public without 
charge, a compensation shall be made to the owner in 
money, and in all other cases where private property 
shall be taken for public use, a compensation therefor 
shall first be made in money, or first secured for a de- 
posit of money ; and such compensation shall be as- 
sessed by a jury without deduction for benefits to any 
property of the owner. , 

Constitution, Art. 13, Corporations, See. 5 (p. 1763, 
Rev. Stat.): . 

“ No right of way shall be appropriated to the use of 


any corporation until full compensation therefor be first 


made in money, or first secured by a deposit of money, 
to the owner irrespective of any benefit from any im- 
provement proposed by such corporation, which com- 
pensation shall be ascertained by a jury of twelve men 
in a court of record, as shall be prescribed by law,” 

The statutes (1 Rev. Stat., $$ 3281, 3282, 3283, &e., 
2 KR. S., $$ 6414, 6453) (1869), relate to condemnation 
proceedings. 

Trenton Water Power Company vs. Chambers, 9 New 
Jersey Eq., 471, holds that one who waives his right 
to have commissioners called, and allows a corporation 
to take possession of his land without first making com- 
pensation, or pursuing the mode prescribed by the act, 
and to expend large sums and make extensive altera- 
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tions, cannot recover possession of the land upon pay- 
ing for the improvements. Compensation and remun- 
eration for damage is all a Court will award him. 

The Court draws the distinction between an ordin- 
ary case where there has been no delegation of the 
power of eminent domain, and the case of a corporation 
possessing the same. 

At p. 475, the opinion says: “In an ordinary case, 
“ the Court would have no difficuity as between individ- 
‘uals; if the Court could not order a specific perform- 
‘ance, it might permit the (landowner) to take his 
“Jand, upon paying for the improvements which he 
“ had induced to be made. The Court cannot do that 
“in this case. There is only one way to relieve the 
“ parties, and that is to give the defendant compensa- 
* tion for his land, and remuneration for all damage.” 

The Court, at pp. 474-475, states that as the corpora- 
tion had the right and power to take the land, and the 
landowner had no option about the matter, so far as 
to whether the company should or should not have the 
land, all the landowner could require was that the cor- 
poration should pursue the prescribed mode in taking 
POSsession. In that case the owner had permitted the 
occupation of the land, before condemnation, and the 
Court held that the real question between the parties 
was as to the amount of compensation, and not as to 
the right of the company’s having the land. 

See also MeAulay ve. W. Vo a Oh oe vt. 
$20, 321. 


In which case the landowner took no effective steps 
to prevent the occupation of his land, although he 
remonstrated with the contractor's workmen against 
making the road until his damages were paid. 
The Court regarded the plaintiff under the facts as 
one entitled to compensation, and not to the land itself, 
and judgment of ejectment against the company was 
refused. 
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The Ohio idea seems to be somewhat analogous to 
that of the Court in the case of Noyes vs. Hubbard vs. 
Chapin, 6 Wend., 461, where the combined effect of a 
statute and of a verbal consent effected the transfer 
of title to real estate. 

Thus it appears in the case at bar that the bank 
cannot remove the structure of the railroad, and the 
Railroad Company defendant could not take down the 
structure and abandon the operation of the road in 
front of plaintiff's premises, without thereby for- 
feiting its charter. The Attorney-General on behalf of 
the State would have a right at once to bring an action 
to annul the charter. If the R. R. Co. should remove 
the structure and abandon the route in front of the 
bank’s premises, and seek to operate the railroad upon 
other routes remaining, it would, under the statutes, be 
liable to an action for the annulment of the charter 
upon the ground that it was exercising franchises not 
conferred. 

Code, § 1798. 


Besides lability to indictment, and to an action by 
the Attorney-General to forfeit the charter, the Rail- 
road Company could be compelled by mandamus to op- 
erate the road over the whole route upon which it had 
been constructed and operated, having Once accepted 
charter and put the road in operation. 

Farmers’ Loan & Trust Co. vs. Henning, Reer. of R. 
R., U.S. Cireuit Court, 17 Am. L. Reg., N. S., 266, 268, 
FosTer, J., states: “It appears to be well supported 
by authority and reason that the powers and privileges 
so granted by the charters of this company are per- 
missible only, and not obligatory, and the company 
could elect whether it would proceed to exercise the 
franchises thereby granted or whether it would not, and 
if it chose the latter course the only penalty would be 
the forfeiture of the rights and privileges conferred 
* * * But when the company has once built and 
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operated its railroad between the points named in its 
charter, the case seems to stand on different grounds, 
and it seems the company may be compelled by man- 
damus to carry out the objects for which it was created, 
and to exercise its charter obligations.” 
Also see State vs. Hartford & N. H. R. R. 
Co., 29 Conn., 538, 546, 
where the company was compelled to maintain its road 
over a portion of the route proposed to be abandoned 
for passenger traffic. 
Also The King vs. The Severn & Wye. R. 
R., 2 B. & Ald., 646, 680. 
Union Pac. Co. vs. Hall, 1 Otto, U. S., 343. 


It can hardly, therefore, be the natural legal pre- 
sumption that as the railroad has in fact been con- 
structed and operated, the company owning and op- 
erating will disobey the fundamental law of its exist- 
ence, or take such course with regard to the structure 
and road as to cause the cessation of the corporation’s 
existence. 

The theory for which we contend is, that the strue- 
ture, as matter of fact, is presumably permanent ; that 
any damage therefore inflicted upon abutting premises 
by such permanent obstruction of easements, consists of 
a depreciation in the value of the premises ; that this 
can be measured and recovered in‘an action at law: 
that such recovery is a full adjustment of the rights of 
the parties as to any particular parcel. 

But whether or not this prove true, independently of 
any assent of the parties to the proposition that the 
road is permanent, it would appear that the recovery 
should be measured by the permanent depreciation in 
the value of the premises in any action where such 
assent is given. 

In such case the recovery is had, once for all, and 
the judgment a bar to any further action. 

The New York Court of Appeals has expressly so de- 
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cided in reference to this railroad in an action at law 
by an abuttor in which the recovery was measured by 
the permanent depreciation in the value of the abutting 
premises, and also decided that such assent of the par- 
ties was evidenced by the form of action brought by 
plaintiff, and by the request of defendant corporation 
to instruct the jury that the recovery should be meas- 
ured by the depreciation in value of the premises. 

See Lahr vs. Metropolitan El. R. Co., 104 

N. Y., 268. 


The opinion of the Chief-Justice at p. 293 states : 

“ This action was brought upon the theory that the 
“ building of defendant’s railroad and its operation 
“ constituted a permanent appropriation of the street 
“ for railroad purposes, inconsistent with its use for 
‘“ street purposes and entitled the plaintiff to recover in 
“a single action, all the damages occasioned to his 
" property by such taking.” 

The opinion states that the case WAS 8O tried, and 
that defendant admitted the permanency of its intended 
use and requested the Court to charge that total depre- 
ciation must be the measure of damage, which charge 
the Court adopted. 

(The defendant in that case had, however, objected 
throughout the trial to the admission of any evidence 
upon this theory, and had taken exceptions to the rul- 
ings against it. Its only assent was in the request to 
charge to which the Chief-Justice refers.) 

The opinion continues at p. 294: 

“ The rule adopted assumes that the cause of action 
“ arose when the railroad was built and put in opera- 
“ tion, and that the liability of the wrongdoer for the 
‘“ entire damags then became ascertainable, certain and 
* absolute.” 

Again at page 295: 

‘ It follows necessarily from the proposition that a 
“ permanent structure erected in a street, interrupting 
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“to any considerable extent the passage of light and 
a“ alr to adjacent premises, works a destruction of CUSC- 
“ ments for such purposes.” 

In the case at bar, the first trial before Judge SHIP- 
MAN resulted In a vercict for permanent depreciation, 
in accordance with the allegations of the complaint. 

Upon the present trial the bank, the original plain- 
tiff, after introducing evidence applicable to a recovery 
upon the theory of a continuing trespass, was called 
upon by the counsel for the railroad to eleet which 
measure of damage should be selected. 

Following the theory of the complaint, and of the 
former trial announced at fols. 70 and 71, that he 
claimed for permanent injury and not for damages up to 
the present time. | 

The Court, however, would not permit such course to 
be pursued, and the railroad company at fol. 114, re- 
quested the Court to charge as follows : 

“ Plaintiff is not entitled to recover in this action for 
loss of rents or rental value. The recovery in this ae- 
tion, if at all, must be for permanent injury to plaintiff's 
property by defendant's interference with the easements 
of light and air.” 

The Court declined. 

The bank has chosen to bring this action upon this 
theory, and yet has been permitted to estimate and re- 
cover damages upon a different theory. It cannot be 
claimed by the bank that such error is harmless to the 
Railroad Company, in that the plaintiff might have re- 
covered the amount of the depreciation in value, 
whereas, it has only chosen to measure its damages by 
a few years temporary loss of rent or injury to use and 
occupation for a limited period. This claim will not 
lie in the mouth of the bank, because it does not ap- 
pear from the record whether or not this temporary 
current damage is not greater than any permanent de- 
preciation which may have occurred in the value of 
the premises. Thus, at page 43, the railroad en- 
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deavors to ask a witness whether the value of this 
property at the corner of Twenty-third street and 
Third avenue has increased since the coming of this 
railroad structure. But testimony to that effect was 
shut out by the Court, and the justification for the 
exclusion of this evidence appears from the opinion of 
the trial Judge in overruling a motion for a new trial. 
He'says, at page 17 (fol. 43) : 

“The next question is as to the admissibility of evi- 
“ dence to show that the general value of the plaintiff's 
“ building was increased by the building of the defend- 
“ant’s road. The injury to the permanent value of the 
“ building was not on trial. The question submitted 
“to the jury was as tothe injury to the use of the 
‘ building during the time in question. No evidence 
“ offered bearing upon that question was excluded.” 

Hence, so far as the record goes, it may well be that 
although a temporary loss may have occurred at first, 
due to the interference with the use and occupation, 
yet, that the railroad company might have shown, had 
it been permitted, that the value of the premises had 
been enhanced, not reduced. 

It proved true in many instances that ‘the elevated 
railways in New York caused a temporary loss of rents 
for a period of a few years, and yet produced in such 
cases either no permanent depreciation or far less than 
that anticipated by the owner. 

Here in the case at bar we have the assent of both 
parties to this proposition of the permanency of the 
structure. The complaint states the permanency, and 
contains allegations of permanent depreciation, which 
would be false if the structure were not permanent. 
The railroad company assents by expressly requesting 
the Court to charge that the recovery must be measured 
by the depreciation and not by the loss of rents or in- 
terference with the enjoyment. 

The case appears to present the same assent, evi- 
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denced in the same manner, as in the case of Lahr vs. 
Met. RK. Co., before the Court of Appeals. 


Third Point. 


Tue CourRT ERRED IN PERMITTING THE JURY TO IN- 
CLUDE IN THE VERDICT ANY DAMAGES FOR LOSS OF RENT 
OR INTERFERENCE WITH THE ENJOYMENT OF THAT POR- 
TION OF THE PREMISES OCCUPIED BY THE BANK ITSELF 
FOR BANKING PURPOSES. 


The Court stated to the jury at fol. 109: 

‘“ In the first place there is a part of the building oc- 
cupied by the bank itself as a bank. As I understand 
it, that part has been oceupied by the bank for banking ° 
purposes during all this time.” 

The Court then discusses the question as to what 
damage the bank has thereby suffered. 

The Court continued as follows : 

“On this subject Lam not aware of any testimony 
as to any direct pecuniary damage, except by being 
compelled to use gas, and the expense of the gas. If 
that was in consequence of the structure, and the 
structure was unlawfully there, then the plaintiff must 
be allowed for that. 

‘ But that may not be all. If there were other dis- 
comforts and inconveniences in the occupation of the 
building mm consequence of the structure ‘in these re- 
spects, the plaintiff may be entitled to recover a fair com- 
pensation for the damages occasioned by that such as 
you shall see fit to award under the exercise of your 
vood judgment and sound discretion. It is not given 
to us in round sums, cash value, by witnesses, but you, 
as jurymen and as men of good sense and sound judg- 
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ment, are to estimate it. How much less was the use 
of the building worth as a bank on account of this 
structure being there? They are entitled to so much 
for damage to so much of the bank building as is oe- 
cupied by the bank itself for banking purposes.” 

The plaintiff in error has excepted to charge (at fols. 
115, 114), in so far as it relates to the right to recover 
for other discomforts and inconveniences (then being 
compelled to use gas), occasioned to the portion of the 
premises occupied by the bank. 

There is no evidence anywhere in the case 
of the employment of additional clerks or of any 
other additional expense. ‘There is no proof of any 
loss of business by the bank, in consequence of the ex- 
istence of the defendant's structure, nor of any partic- 
ular difficulty on the part of the bank’s officers in doing 
their business. As a matter of fact the bank has, 
during the whole existence of the Elevated Railroad, 
continued to do its business in this banking-house pre- 
cisely as it had done before and it has apparently 
made no effort to remove therefrom. 

Under the charge given by the Court, the jury were 
at liberty to guess at the amount of discomfort and 
inconvenience suffered by the officers of the bank and 
the injury to their feelings arising therefrom, and to 
guess at the appropriate compensation in damages 
therefor. It is well settled that a corporation cannot 
recover, for injuries to the person or feelings, and 
particularly, that where a corporation has occupied its 
premises during the whole period complained of, it 
cannot complain of discomfort to its officers during 
such occupancy. This has been held in cases precisely 
parallel to the one at bar. 

7th Ward Bank vs. New York EL R. R. Co., 
Decision of New York Superior Court, 
General Term, June 15, 1886, 53 N. Y.. 
Superior Ct., 412. 
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In Seventh Ward Bank Us. N. ef Fi. L?. RP. Co., 
supra, itis said by INGranam, J., Sepeawick, Ch. J., 
concurring : 

“ Tt is well settled that a corporation can maintain 
an action of tort for any damage to its property or 
business, but not for damages to person or character.” 

In the Shoe and Leather Bank vs. Thompson, 18 
Abbott's Practice Kepts., p- 116, the presiding Justice 
says: “ There can be no doubt that a corporation may 
maintain an action for damages to property or business 
of the corporation, no matter in what way that injury 
was effected ; whether by trespass, by negligence or by 
willful acts of any kind causing damage. The true rule 
seems to be, as to the power of corporations to main- 
tain actions, that they may do so in all cases necessary 
for the preservation of their property and rights, and 
for the recovery of any damages occasioned by the 
wrongs of others, but not for those damages to persons 
and character for which an individual may recover un- 
connected with loss or injury to property.” 

“ Another principle is also established, and that is in 
an action for trespass, where there is no malice shown, 
and where no right is involved beyond a mere question 
of property, vindictive or exemplary damages should 
not be allowed, and that the measure of damages is a 
matter of law. 

“Sedgwick on the Measure of Damages, Chap. 18, pp. 
153 and 454. Also p. 36, where it is said : 

“*Tn all cases growing out of the non-performance 
of contracts, and in those of infringement of rights or 
non-performance of duties created or imposed by law, 
in which there is no element of fraud, willful negligence 
or malice, the compensation recoverable in damages 
consists solely of the direct pecuniary loss. 

‘“** Tt follows, therefore, that in an action where the 
recovery 1s limited to the damages to property caused 
by the wrong complained of, and the amount of such 
damage does not appear, and there is no evidence from 
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which such amount can be ascertained, nominal damage 
only can be awarded. As was said in Leeds vs. Metro- 
politan Gas Light Co., 90 N. Y., 29: “ Where the loss 
is pecuniary and is present and actual and can be 
shown, but no evidence is given to show its extent or 
from which it can be inferred, the jury can allow nomi- 
nal damages only.’ ” 

“ Applying these rules to the case at bar it appears 
that this is a case in which vindictive or exemplary 
damages cannot be allowed, and it is evident that under 
the rules above stated plaintiff was entitled to recover 
such damage as was shown by the evidence was ac- 
tually sustained by it, but if there was no evidence 
showing the extent of the injury plaintiff is entitled to 
nominal damages only. 

“ In this case the only evidence of the damage caused 
by the trespass between the time of the construction 
of the defendant’s road and the Ist of May, LSS2, is 
evidence of the decrease of the rental value of the prop- 
erty. 

“In the case of an individual occupying premises 
where, by the evidence, it appeared that a nuisance made 
the premises disagreeable and uncomfortable to the 
occupant, evidence of the depreciation of the rental 
value caused by the nuisance, would be some evidence 
of the amount of the damage sustained by the owner, as 
showing the extent of the depreciation of the value of 
the occupation of the property, and this rule of damage 
was apparently approved in Francis vs. Schoellkopp, 
53 N. Y., 154, but in the case of a corporation the fact 
that the premises occupied by it for its business is 
made disagreeable and uncomfortable to its agents or 
employees, is of itself no evidence of damage to the 
corporation, without additional evidence that the fact 
that the premises were made clisagreeable to occupy 
caused the corporation additional expense either in the 
management or carrying on of its business, or in some 
other way. 
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“The evidence does not show that if the railroad had 
not existed in the street the plaintiff would have re- 
ceived anything for the use of the premises. That the 
use of the premises was made any more difficult or ex- 
pensive to the plaintiff in consequence of the existence 
of the railroad or that if the road had not been built 
the premises would have been used in any other or 
different way than they were used. 

“* The fact that its rental value in the market had 
been depreciated was no pecuniary loss to plaintiff as 
long as it continued to use the property for its own 
purposes. It could make no possible difference to the 
plaintiff whether the property was worth during the 
period named five hundred or five thousand dollars a 


year, for the property was not rented.” 


Fourth Point. 


THe Court’ ERRED IN ITS RULINGS UPON THE MOTION 
TO DISMISS THE COMPLAINT AND IN GIVING THE INSTRUC- 
TIONS TO THE JURY UPON THE SUBJECT OF THE CRITERION 
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OF DEFENDANTS LIABILITY. 


The principles announced in the opinion of Judge 
SHIPMAN were those applicible to the case. 

The street was none the less used for legitimate street 
purposes notwithstanding the existence of the railroad 
unless the general uses of the street by the public were 
interfered with. 

The evidence failed to show interference with the 
public use of the street by the public, and no issue was 
raised for the consideration of the jury. 

The whole purpose and use of the railway was to pro- 
mote travel by the public along the street, and no claim 
could be made by the bank for damage until the use of 


the street was shown to transcend to the proper street 
use. 


THE JUDGMENT SHOULD BE REVERSED. 


7 
JuLIEN T. DAvIEs, 
Epwarp 8S. RapPaLLo, 
Of Counsel for Plaintiff in Error. 
> 
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4, S. Supreme wou. 


THE Firtn NATIONAL BANK OF THE 
TY oF New YORK 


against ‘ 


THe New York ELEVATED RaAIL- 
ROAD COMPANY. 


Take notice that on the affidavit of Wm. F. Mae. 
Rae, hereto annexed, and the record, and all the 
proceedings he ‘in, the undersigned will move this 
Court, at a stated term to be held at the Capitol in 
the city of Washington, D. C., on the second Mon- 
day of October, 1886, at 12 o'clock noon, or as soon 
thereafter as counsel can be heard, to dismiss the 
writ of error or appeal from the judgment herein on 
the ground that the matter in dispute, exclusive of 
costs, does not exceed the sum or value of 85,000, 
and for such other relief as may be just, with costs 
of motion. 


Dated, New York, 11th day of September, 1886. 
KELLY & MACRAE, 
Attys. for Piff. & Respdt., 
237 Broadway, 
N. Y. 


To Davies & RAPALLO, Esqs., 
Attys. for Deft. & Applt., 
32 Nassau St., 


N. Y. City. 


2 
U. 8. CIRCUIT COURT, 


SOUTHERN DISTRICT. 


Tne Firta NATIONAL BANK, FETC., 
against 


Tur New York ELEVATED RAIL- 
ROAD CoMPANY. 


Southern District of New York, ss.: 


Wma. F. MacRar, being duly sworn, says that he 
is one of the attorneys for the plaintiff and respon- 
dent herein. That now and up tothe time of the 
decision of the Hon. Judge Wheeler herein on the 
motion for a new trial deponent was the counsel in 
charge of this case. That deponent was absent in 
Kurope at the time of the rendering of the opinion 
by Judge Wheeler and of entry of the judgment 
thereon. That this action was brought to trial on 
the 2d day of June, 1886, before Hon. H. H. Wheeler 
and a jury and a verdict in favor of plaintiff en- 
tered on the Sth day of June, 1886, for $5,000, 

That defendant then made a motion for a new 
trial, and to set aside the verdict and obtained a 
stay of plaintiffs proceedings pending the same. 
That the decision on said motion was rendered on 
the 10th August, 1886. That by an oversight, and 
also the want of familiarity on the part of the manag- 
ing clerk of deponent’s office with the practice, the 
judgment herein was entered, not as of the original 
time of the verdiet, but at the actual time of entry, 
to wit, on the 26th day of August, 1886, and in- 
cluded interest from the time of the verdict in ad- 
dition to the amount of the verdict of $5,000, as 
rendered by the jury, together with the costs. 

That if deponent, who had charge of the case, had 
been here, said judgment would not have been so 
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entered, as.it was not intended that the judgment 
should bein form or otherwise for more than $5,000, 
exclusive of costs 

That the time intervening between the rendition 
of said verdict of 85.000, and the actual date of 
entry, Which delay was caused by the action of the 
defendants in procuringa stay of plaintiffs proceed- 
ings, caused the Clerk of the Cirenit Court to add 
the sum of 868.33 as interest, and deponent is 
further informed that said form of judgment and 
the amount was inserted therein by advice of de- 
fendants’ attorneys, and contrary to the desire of 
deponent, who informed said attorneys, in the 
presence of the Court, at the time of the verdict be- 
ing rendered, that plaintiff's attorneys did not intend 
to make the judgment any more than said $5,000, 
and deponent hereby withdraws so much of said 
judgment as includes interest, and hereby stipulates 
to waive the same. 

WM. F. MACRAE. 

Sworn to before me, this | 


11th Sept., 1886. ( 


Epw. C. CHRISTIE, 
(SEAL. | Notary Public, 
mB. Be cm 


Service of a copy of the Affidavit, Notice of Motion, 
and Brief of Deft. in Error herein, is hereby ad- 
mitted. 

Dated, New York, September 16, 1886. 

DAVIES & RAPALLO, 


4 
U. 8S. SUPREME COURT. 
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THE Firru NATIONAL BANK, ETC., 
! Brief on motion to 
fan dismiss writ o 
against - error and pA 
appeal herein. 


THoeENeEw Yor«K ELEV ATED RAILROAD. 


| . 


Facts. 
I. 


This was an action brought in the Cireuit Court 
of the United States for the Southern District of 
New York by the defendant in error to recover 
damages for injuries to its real estate and premi- 
ses by the plaintiff in error. 3 

The action was brought to trial before the Hon- 
orable Hoyt H. Wheeler, sitting as Cireuit Judge, 
and a jury on the 2d day of June, 1886, and a ver- 
dict therein rendered on the 5th day of June, 1886, 
in favor of defendant in error for $5,000, 

That at the time of the rendition of the said ver- 
dict a motion to set aside said verdict and for a new 
trial was made, and a day was fixed for the hearing 
of the same, with a stay of proceedings. That said 
motion was thereafter heard by Mr. Justice Wheeler, 
and a decision thereon made on the 10th August, 
1886, denying said motion. That judgment was 
entered herein on the 26th day of August, 1886, 
but that said judgment in form contained the 
accrued interest between the rendition of the verdict 
and the time of entering judgment, whereas the 
judgment should have been entered for the exact 
amount of the verdict, besides costs, and would have 
been so only for the absence of the counsel familiar 
with the case of defendant in error, but that as 
appears by his affidavit said interest is waived. 


Points. 
I. 


The subject matter involved in this appeal, exclu- 
sive of costs, is only $5,000, and the Supreme Court 
is therefore, under the statute, without jurisdiction 
to hear this appeal, and the writ of error should be 
dismissed. 


18 U. S. Stat. , 316. 

Walker »v. U. S., 4 Wall, 163. 

West. Un. Co. ». Rogers, 93 U. 8., 565. 
B. & P. R. R. Co. ». Trook, 100 U. 8., 112. 
Merrill v. Petty, 16 Wall, 338, 

Hilton ». Dickinson, 108 U. S., 165. 


II. 


The subject “ matter in dispute” is the amount 
of the verdict, and that being only $5,000 no review 
by the Supreme Court will lie. 
It can make no difference that interest has ac- 
crued in the meantime, and been added in the 
judgment. The ‘‘ matter in dispute,”’ the subject of 
grievance, is the verdict, and not the interest, and 
jurisdiction depends on that, and that being only 
$5,000 exclusive of costs, the Supreme Court obtains 
no jurisdiction. 
Knapp 2. Banks, 2 How., 73. 
Walker v. U. 8., supra. 

And see 
Joseuz v. Conner, 75 N. Y., 156, 


III. 


Defendant in error has a right to waive or release 
any part of the judgment, and as it releases or 
waives the accrued interest between the time of the 
rendition of the verdict and the time of the entry 
of judgment,the subject, or ** matter in dispute” 
must necessarily only he S5 OO, exclusive of costs, 
and consequently no jurisdiction to review can 
exist by the Supreme Court. 

Defendant in error wairing this interest, plaintiff 
in error cannot allege it as in dispute. 

First National Bank v. Reddick, 110 U. 
S., 224. 


Brown ov. Sigourney, 72 N. Y., 122. 


Iv. 
The motion to dismiss the writ of error or appeal 
should be granted with costs. 


KELLY & MACRAE, 
Attys. for Deft. in Error. 


Wwe. H. AnNoux and 
Ww. F. MacRAr, 
Of Counsel. 


Stl Sart, Me ecg ed, a, 


WU. S. Supreme Court. 


RES eee ae _ 


THE Firtuo NATIONAL BANK OF THE | 
City oF NEw YORK‘ 


against > 


THe New York ELEVATED RAIL- 
ROAD COMPANY. 


J 


Take notice that on the affidavit of Wm. F. Mae. 
Rae, hereto annexed, and the record, and all the 
proceedings herein, the undersigned will move this 
Court, at a stated term to be held at the Capitol in 
the city of Washington, DD. C., on the second Mon- 
day of October, 1886, at 12 o clock noon, or as soon 
thereafter as counsel can be heard, to dismiss the 
writ of error or appeal from the judgment herein on 
the ground that the matter in dispute, exclusive of 
costs, does not exceed the sum or value of 85,000, 
and for such other relief as may be just, with costs 
of motion. 

Dated, New York, 11th day of September, 1886. 


KELLY & MACRAE, 
Attys. for PIff. & Respdt., 
237 Broadway, 
ie # 
To Davies & RAPALLO, Esqs., 
Attys. for Deft. & Applt., 
32 Nassau St., 
N. Y. City. 


2 
U. S. CIRCUIT COURT, 


SOUTHERN DISTRICT. 


THE Firtu NATIONAL BANK, ETC., 
against 


Toe New York ELEVATED RAIL- 
ROAD CoMPANY. 


Southern District of New York, ss.: 


W's. F. MacRak, being duly sworn, says that he 
is one of the attorneys for the plaintiff and respon- 
dent herein. That now and up to the time of the 
decision of the Hon. Judge Wheeler herein on the 
motion for a new trial deponent was the counsel in 
charge of this case. That deponent was absent in 
Europe at the time of the rendering of the opinion 
by Judge Wheeler and of entry of the judgment 
thereon. That this action was brought to trial on 
the 2d day of June, 1886, before Hon. H. H. Wheeler 
and a jury and a verdict in favor of plaintiff en- 
tered on the 5th day of June, 1886, for $5,000. 

That defendant then made a motion for a new 
trial, and to set aside the verdict and obtained a 
stay of plaintiffs proceedings pending the same. 
That the decision on said motion was rendered on 
the 10th August, 1886. That by an oversight, and 
also the want of familiarity on the part of the manag- 
ing clerk of deponent’s office with the practice, the 
judgment herein was entered, not as of the original 
time of the verdict, but at the actual time of entry, 
to wit, on the 26th day of August, 1886, and in- 
cluded interest from the time of the verdict in ad- 
dition to the amount of the verdict of $5,000, as 
rendered by the jury, together with the costs. 

That if deponent, who had charge of the case, had 
been here, said judgment would not have been so 
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entered, as it was not intended that the judgment 
should bein form or otherwise for more than $5,000, 
exclusive of costs 

That the time intervening between the rendition 
of said verdict of $5,000, and the actual date of 
entry, which delay was caused by the action of the 
defendants in procuring a stay of plaintiff's proceed- 
ings, caused the Clerk of the Circuit Court to add 
the sum of $68.33 as interest, and deponent is 
further informed that said form of judgment and 
the amount was inserted therein by advice of de- 
fendants’ attorneys, and contrary to the desire of 
deponent, who informed said attorneys, in the 
presence of the Court, at the time of the verdict be- 
ing rendered, that plaintiff's attorneys did not intend 
to make the judgment any more than said $5,000, 
and deponent hereby withdraws so much of said 
judgment as includes interest, and hereby stipulates 
to waive the same. 


WM. F. MACRAE. 


Sworn to before me, this | 


11th Sept., 1886. 
Epw. C. CHRISTIE, 
[SEAL. | Notary Public, 
N. Y. Co. 


Service of a copy of the Affidavit, Notice of Motion, 
and Brief of Deft. in Error herein, is hereby ad- 
mitted. 

Dated, New York, September 16, 1886. 

DAVIES & RAPALLO. 


4 
U. Ss. SUPREME COURT. 


THe Firin NATIONAL BANK, ETC., | 

Brief on motion to 
dismiss writ of 
( error and the 
hp) pt al he re in, 
THeNerw York ELEVATED RAILROAD. | 


against 


Facts. 
I. 


This was an netion brousht in the Cireuit Court 
of the United States for the Southern District of 
New York by the defendant in error to recover 
damages for Injuries to its real estate and premi- 
ses by the plaintiff in error, 

The action was broucht to trial before the Hon- 
orable Hoyt H. Wheeler, sitting as Cireuit Judge, 
and a jury on the 2d day of June, 1886, and a ver 
dict therein rendered on the Sth day of June, 1886, 


in favo Ol cle I made ih erro) »} SOOO). 

That cul thre tine fle rend moot the ssid ver- 
dict 2 motion to setaside said verditet and for a new 
triad was made, anda day was fixed for the hearing 
of the same, willia STV Ol proceecainas, That said 


motion was therealter heard by Mr. Justice Wheeler, 
and a decision thereon made on the 10th August, 
Iss6, denying said motion. That judgment was 
entered herein on the 26th day of August. 1886, 
but that said judgment in form contained the 
accrued interest between therendition of the verdict 
and the time of entering judgment, whereas the 
judgment should have been entered for the exact 
amount of the verdict, besides costs, and would have 
been so only for the absence of the counsel familiar 
with the case of defendant in error, but that as 
appears by his affidavit said interest is waived. 


em. 


Points. 
I. ; 


The subject matter involved in this appeal, exclu- 
sive of costs, is only $5,000, and the Supreme Court 
is therefore, under the statute, without jurisdiction 
to hear this appeal, and the writ of error should be 
dismissed. 


18 U. S. Stat., 316. 

Walker rv. U. S., 4 Wall, 163. 

West. Un. Co. v. Rogers, 93 U. S., 565. 
B. & P. R. R. Co. +. Trook, 100 U.S... 112. 
Merrill v. Petty, 16 Wall, 338. 

Hilton ». Dickinson, 108 U. 8., 165. 


Il. 


The subject “matter in dispute ~ is the amount 
of the verdict, and that being only $5,000 no review 
by the Supreme Court will lie. 
It can make no difference that interest has ae- 
cerned in the meantime, and been added in the 
judgment. The ** matler in dispute,” the subject of 
grievance, is the verdict, and not the interest, and 
jurisdiction depends on that, and that being only 
5.000 exclusive of costs, the Supreme Court obtains 
no jurisdiction. 
Knapp ®. Banks, 2 How., 73. 
Walker v. U. 8., supra. 

And see 

Joseuz v. Conner, 75 N. Y., 156, 


IIt. 


Defendant in error has a right to waive or release 
any part of the judgment, and as it releases or 
waives the accrued interest between thetime of the 
rendition of the verdict and the time of the entry 
of judgment,the subject, or ‘** matter in dispute ”’ 
must necessarily only be $5,000, exclusive of costs, 
‘an 


and consequently no jurisdiction to review 


exist by the Supreme Court. 
Defendant in error waiving this interest, plaintiff 


in error cannot allege it as in dispute. 
First National Bank v. Reddick, 110 U. 
S., 224. 
Brown ov. Sigourney, 72 N. Y., 122. 


Iv. 
The motion to dismiss the writ of error or appeal 
should be granted with costs. 


KELLY & MACRAE, 
Attys. for Deft. in Error. 


Wa. H. Arnoux and 
Wm. F. MAcRAE, 
Of Counsel, 


de® eda RY 


THE NEW YORK ELEVATED 
RAILWAY COMPANY, 


PLAINTIFF IN ERROR, 
“ss. 
THE FIFTH NATIONAL 
BANK OF NEW YORK, 


DEFENDANT IN ERROR. 


BRIEF FOR RESPONDENT. 


WM. F. MacRAE, 
of Counsel. 
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THE NEW YORK ELEVATED RAILROAD 
COMPANY, 
Piarntirr iN Error, 


aga inat 


THE FIFTH NATIONAL BANK OF NEW 
YORK, 


' Derenpant In Error. 


Points for Respond wit. 


STATEMENT OF CAsE. 


This case comes before this Court upon a writ of error 
to the United States Circuit Court for the southern district 
of New York, to review a judgment in favor of the defend- 
ant in error for $5,068.33 against plaintiff in error in an 
action tried before Hon. H. H. Wheeler, Judge, and a jary. 

This action was brought by the Fifth National Bank, 
in the city of New York, against the New York Elevated 
Railroad of that city, to recover damages for injury to its 
premises held in fee, situated southwest corner of Third 


Avenue and Twenty-third street in said city. 
of said bank is four stories in height (fol. 57). 


Supreme Court of the Cuted States. 


“~~ 


The building 
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[t fronts on Third Avenue to a width of 30 feet and 3 of 
an inch. Its depth is 70 feet and has its side for that 
distance along 23d Street. The rear of the building is 38 
feet and # of an inch in width. 

The description in the deeds of said premises to said 
sank bounds the same in front “along Third Avenue,” 
and on the side also “along Twenty-third street ” (fols. 
54-56), and thereby said Bank claims to the centre of the 
street. : 

The said Bank was used as to the first floor above the 
street as a banking-house; the second, third, and fourth 
stories were used for family apartments, and the basement 
for insurance and like business purposes (fol. 57). The 
3d Avenue and 23d Street are each 100 feet in width. 

That the plaintiff in error has an Elevated Railway 
which runs along on both sides of 3d Avenue on a track 
and bed, 15 feet wide, supported by uprights, at an 
elevation of 15 feet, which sustains and carries trains and 
locomotives along its track almost constantly (fol. 56). 

At this corner of the Avenue the said Elevated Railway 
has its station, with stairs leading thereto and therefrom, and 
at which passengers get on and off, and its whole structure 
at this point almost entirely covers the street. 

The complainant claims and the jury found that the said 
Elevated Railway and structure affects and impairs the use 
and rental value of said Bank’s premises by the deprivation 
of light, air, and access, and assessed the damages at 85,000. 

The exceptions of the plaintiffs in error raise the ques- 
tions substantially— | 

(1) That the Bank was not upon the evidence entitled to 
any damages, for the reason that the damages testified to as 
having been sustained were not affirmatively shown to be the 
resnit solely of the structure of the Railway, but that it was 
composed of other elements connected with the operations 


of the road, such as noise, smoke, and cinders, which were 
not competent elements of damage. 
See motions to direct a verdict for defendant (fols. 
80-82 and 105.) 


(2) To the admission or rejection of testimony in arriv- 
ing at the damages. 
(3) To the charge, and refusal to charge of the Court on 


the measure and elements of damages. 


Port I. 


The first exception we will treat as raising the question of 
the Bank’s right to recover any damages on the evidence. 

The verdict of the jury conclusively established that the 
Railway’s structure as a structure in the street in close prox- 
imity to plaintiff's building was a taking and interference 
with the rights of property of the Bank which entitled it 
to damages therefor. 

This was in harmony with the law of the State of New 
York applicable to Elevated Railways, as declared over 
and over again by its tribunals. 

Story v. The N. Y. Elevated R.R. Co., 90 N. Y., 122. 
Lahr v. Metropolitan Elevated Railway, 104 zd., 268. 
Drucker v. Manhattan Railway, 106 id., 160. 

Mahady v. Bushwick R.R., 91 ¢d., 153. 

Henderson v. N. Y. C. R.R., 79 id. 


In the case of Lahr v. The Elevated Railway, supra, it 
was attempted on the part of the Railway to reopen the 
decision in the Story case, supra, but unsuccessfully, and that 
‘ase reaftirmed the following propositions as having been de- 
cided by the Story case. 

Ruger, C. J., before formulating these propositions, said : 
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“The endeavor to secure a re-examination of the doctrines 
of that case (Story case) must fail, since the decision there 
made embodied the deliberate judgment of the court, pro- 
nounced after the most careful and thorough consideration, 
and after two arguments at the bar made by most eminent 
counsel had apparently exhausted the resources of learning 
and reason in the discussion of the question presented.” 


He then proceeds : 


“We then hold that the Story case has definitely deter- 
mined : 

“ First. That an elevated railroad in the streets of a city 
operated by steam-power and constructed,as to form, equip- 
ments and dimensions, like that described in the Story case, 
is a perversion of the use of the street from the purposes 
originally designed for it, and is a use which neither the city 
authorities nor the legislature can legalize or sanction with- 
out providing compensation for the injury inflicted upon the 
property of abutting owners. 

“Second. Thatabutters upon a public street claiming title 
to their premises by grant from the municipal authorities 
which contains a covenant that a street to be laid out in 
front of such property shall forever thereafter continue for 
the free and common passage of and as public steeets 
aud ways for the inhabitants of said city, and all others 
passing and returning through or by the same, in like man- 
ner as the other streets of the same city now are or lawfully 
ought to he, CY ure an easement i? the hed of the street tor 
ingre SS dnd egress lo and trom their pre WLISOK, and also tor 
the free and uninte rrupted pussage and circulation of light 
and air through and over such street tor the henent of prop- 
erty situated the reon, 

“Third. That the ownership of such easement is an inter. 
est in real estate, constituting property within the meaning 
of that term as used in the constitution of the State, and 
requires compensation to be made therefor before it can 
lawfully be taken from its owner for public use. 

* Fourth. That the erection of an elevated railroad, the use 
of which is intended to be permanent in a public street, and 
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upon which ears are propelled by steam-engines, generating 
gas, steam and smoke, and distributing in the air cinders, 
dust, ashes and other noxious and deleterious substances, 
and interrupting the free passage of light and air to and 
from adjoining premises, constitutes « taking of the easement 
and its appropriation hy th railroad corporation, rendering 
it liahle to the abutters for the damages vecasioned by such 
taking. 

“ The jury in this case, under the instructions of the court, 
have found upon evidence which justifies the finding that the 
structure of the defendant in Amity street, in connection 
with the running of cars thereon propelled by steam-engines, 
with the consequences naturally flowing therefrom, consti- 
tutes an employment of the street for purposes not originally 
designed, and a perversion of its use from legitimate street 
purposes. ° 

“ Assuming, therefore the binding force of the decision in 
the Story case, we will, where they are raised by sufficient 
exceptions, proceed to examine some distinctions claimed 
by the appellant to exist between the cases. 

“ Among other things it is claimed that the Story case is 
an authority only where abutting owners hold title to their 
property under conveyances similar to that of Story’s, and 
that abutters claiming under any other tenure than that of 
a deed from a municipality containing covenants protecting 
the street from any other use than that of a public street 
do not come within the principles there determined. 

“This claim, we think, is not well founded. We are of 
the opinion that no legal difference exists with reference to 
the interest acquired by abutting owners in a public street 
between that afforded bya title conferred under such a deed 
as Story had or that acquired through a series of mesne 
conveyances from the original owner, whose property had 
heen taken hy proceedings in invitum instituted hy the VV uni- 
cipality under «a public statute to acgurre land for street 
purposes, Which statute provided that the land thus taken 
should be held ‘in trust, nevertheless, that the same be ap- 
propriated and kept open for or as part of a public street 
* * * forever in like manner as the other public streets 
* * * in the said city are and of right to be.’ 
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“Such proceedings created not-only a valid trust in the 
city for the purposes expressed, which precluded it from 
authorizing any other use of the land acquired than that 
expressly described in the statute, (Cooley on Const. Limita- 
tions, 331), but also constitute a contract between the public 
and the abutting owners severally, by which the liabilities, 
rights and interests of the respective parties are to be 
measured, and the enjoyment of their respective interests In 
the property (retained as well as acquired) regulated and 
determined.» * * * 

“An abutting owner necessarily enjoys certain advantages 
from the existence of Aan Open street adjoining his prop rly, 
which belongs to him by reason of its location, and are not 
enjoyed by the general public, such as the right of free 
access to his premises, and the free admission and cireula- 
tion of light and air to and through his property. 

“ These rights are not only valuable to him for sanitary pur- 
poses, but are indispensable to the proper and beneficial enjoy- 
ment of his property, and are legitimate subjects of estimate by 
the public authorities in raising the fund necessary to defray 
the cost of constructing the street. He is therefore com 
pelled to pay for them at their full value, and if in the next 
instant they may by legislative authority be taken away and 
diverted to inconsistent uses, a system has been inaugurated 
which resembles more nearly legalized robbery than any 
other form of acquiring property.” 

We have cited thus fully trom this opinion because, taken 
in connection with the decision in the Story case, it is quite 
exhaustive of the law of New York State on the subject of 
the elevated railways to abutting owners. 

But to the same effect are the decisions of this Court with 
reference to surface railroads using steam locomotives. 

Baltimore & Potomac R.R. v. Fifth Baptist Church, 
108 U.S., 317. 
Barney v. Keokuk, 94 U. S., 324. 


Also of the courts of other States. 
Rigney v. City of Chicago, 102 TIL, #4. 
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Cairo R.R. Co. v. People, 92 Ll., 170. 

Cox v. Louisville R.R., 48 Ind., 178. 
Hinchman v. Pat. Hose Co., 17 N. J., 75. 
Atchinson v. R.R. Co., 10 Kan., 552. 
Railroad Co. v. Coombs, 10 Bush. (Ky.), 382. 


And so are the English cases— 
Buecleugh v. Met. Board of Works, 5 L. R. (i. of L. 
cases), 404 ; 2 Moak’s Eng. Rep., 473. 


Port LI. 


The law of the State of (QQ, Afmeks as declared by its 
highest tribunal, becomes the rule of decision for the courts 
of the United States in civil actions at common law not 
arising under the laws of the United States. 

U. S. Rev. Stat., § 721, § 34, Act of 1789. 
Livingston v. Moore, 7 Peters, 469. 
Owings v. Hull, 9 /d., 607. 

Pennington ». Gibson, 16 How., 65. 


In administering the local law of the State the courts of 
the United States follow implicitly the settled decision of 
the courts of last resort of the State in question. 

Mutual Ass. Society v. Watts., 1 Wh., 279. 

Shipp v. Miller, 2 /d., 316. 

New England Screw Co. v. Bliven, 3 Blatch., 249. 
Scipio v. Wright, 101 U.S8., 665. 

Boyer v. Tabb, 18 Wall., 346. 


Port ILI. 


The exceptions on the trial are without merit. 

The 2d exception presents no ruling of law whatever. 

The 3d and 4th exceptions should be overruled on the 
obvious ground that the evidence excluded was entirely irrel- 
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evant, as it didn’t appear where these flats were, or how they 
compared with those of the Bank, or whether they were 
situated in like predicament. 

The 5th exception presents no ruling that affected the 
plaintiff in error. | 

The 6th and 7th exceptions relate to excluding hypothetical 
evidence as to what effect would result to the Bank if the 
opposite building thereto were elevated to an equal height 
with the Bank. 

The 8th exception is to the exclusion of evidence as to 
whether the value of the bank building had not zncreased 
since the Railroad cexame there. The exclusion of this evi- 
dence could not have hurt the Railway, for if the answer 
was in the aflirmative, it only showed that the rental value 
was affected all the more. : 

But benefit of this character has always been excluded in 
arriving at damages. 

Aside from the consideration, both the Rapid Transit 
Act Laws of 1875 (Ch. 606, Sec. 20), and the General 
Railroad Act as expounded by the courts of New York, 
prohibit any allowance or deduction on account of any real 
or SU PpPose dl bi nents flowing from the construction of the 
railroad. 

Matter of W. S. R.R., 35 Hun., 260. 
Francis v. Schoelkopf, 538 N.Y., 155. 


The further claim that the witnesses did not, with pre- 
cision, divide the damage caused, by the structure apart from 
the operation of the road, and therefore the damages onght 
to be nominal, is not sustained by the authorities. The 
Courts hold that the abutting owners are not obliged to 
prove their damages with precision. 

Schile v. Bruckhaus, 80 N.Y., 614. 


Lahr v. Met. R.R. Co.. supra. 


. 


. 
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Pont IV. 


The exceptions to the charge of the Court as to the meas- 
ure of damages to be found by the jury, and to the refusal 
to charge, do not exhibit any ground of error. 

These exceptions came too /ufe. 

The trial of the cause had proceeded upon the theory, en- 
tirely acquiesced in by plaintiff in error, of limiting the re- 
covery to consequential damages up-to the time of the trial, 
viz., loss of rents and other incidental damages. 


Record, fol. 71. 


The Bank claimed damag@s on the theory of the perma- 
nency of the structure, and thus to recover “ once for all” 
the whole of its damages. 

The counsel for the Railroad objected to this and the 
evidence was excluded. (Record, fol. 70.) And then it was 
that the Court ruled that the Bank was to be limited as to 
evidence of damages to the time of the trial; to which no 
exception was taken by the counsel for the Railroad (fol. 
71). This became the law of the case and the ruling bound 
the defendant in the action as well as: plaintiff. 

It would be exceedingly improper and unjust after the 
evidence was all in, and the case tried and submitted on the 
Railroad’s own theory, that they should claim that that theory 
ought to be at.that late stage wholly disregarded, and the 
case sent to the jury on the abandoned theory brought about 
by themselves. 

No such trifling, or rather juggling, with a trial should be 
allowed. The orderly administration of justice requires 
other procedure. 

Thayer v. Marsh, 75 N. Y., 342. 
Roberts v. Graham, 6 Wall., 578. 
Marine B’k v. Fulton Bank, 2 /d., 252. 


ee 
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Perkins v. Ingersoll, 1 Dill., 417. 
Lahr v. Met. Elevated R. Co., 104 N. Y., 294. 
Hlussner v. Brooklyn City R.R., 114 /d., 436. 


The exception to the charge of the Court as to the loss of 
rents is uncertain and insufficient at best. There was no 
request to /imit the damages to the time of the commence- 
ment of the action. The exception claimed is this: 

“To the ruling and instruction in the foregoing charge 
to al/ow the plaintiff such damages as it has sustained by 
reason of the erection up to that present time, the counsel 
for the defendant did then and there duly except ” (fol. 113). 


The request to the Court was that— 


“ Plaintiff is not entitled to recover in this action for loss 


of vents or of rental value. The recovery in this action, 77 


at all, must be for permanent injury to the plaintiff's, prop- 
erty by the defendant’s interference with light and air” 


(fol. 114). 


It will be thus perceived that the exception of connsel did 
not convey any instruction to the Court discriminating as a 
limitation in the jury’s enquiry ¢o the time of the commence- 
ment of the action, ut coupled with the request involved 
clearly the instruction that the jury could not find damages 
“at all” for loss of rents, or rental value, but only for 
permanence Ln jUrYy. 

The exception, therefore, is clearly unavailable. 

Roberts v. Graham, 6 Wall., 578. 


“ Errors” in a charge by the Court to a jury “ must 
be shown affirmatively, and cannot be predicated except 
upon a refusal to charge some specific proposition.” 

Disten v. Rose, 69 N.Y., 126. 
McGinley v. U.S. Ins. Co., 77 /d., 427. 


~~ 
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Point V. 


The question of what the measure of damages should be 
in a case of this kind is uncertain at best. 

The Courts of New York have found considerable diffi- 
culty in dealing with it, and have permitted judgments to 
stand in jury actions when the damages have been recovered 
up to the time of trial, as in Hassner v. Brooklyn City R.R., 
114 N.Y., 436, and for permanent damages, as in Lahr »v, 
Met. Elevated R.R. Co., 104 N.Y., 294. 

This was allowed because the actions were tried on these 
respective theories, and we claim that these authorities sane- 
tion the measure of damages adopted in the case at bar, as 
defendant acquiesced therein on the trial. 

That the ruling of the Court in permitting a recovery to 
the time of trial in this case was erroneous we by no means 
concede. 

There isample authority for the ruling. Mayne on Dam- 
ages (Wood’s Ed.) lays down the rule thus, section 103, p. 
136: * Cases of much greater difficulty often arise when the 
question is up to what time subsequent to the cause of 
action damages may be assessed, whether ‘they must be 
limited by the commencenient of the action or may be calen- 
lated up to time of verdict or to an indefinite period after. 
wards. The result of these decisions seems to be that dam- 
ages arising subsequent to action brought or even to the date 
of verdict may be taken into consideration when they are 
the natural and necessary result of the act complained of, 
and when they do not themselves constitue a new cause of 
action.” : 

And illustrations of this rule are cited. Continning, 
the learned author says : 


“Similar questions often arise in cases where a person by 


digging, mining, building or the like, affects the plaintiff's 
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land or house in such a manner as to produce injurious 
consequences, Which manifest themselves at a later period. 
Here it is now settled that all subsequent or necessary 
damage may Le assessed, and can only be recovered in a 
suit brought upon the original cause of action. If the act 
which causes the damage is in itself unlawful, as, for in- 
stance, a trespass upon the plaintiff's land, then it is the 
cause of action. If it is lawful in itself, as, for instance, 
some act done by the defendant on his own land, which 
becomes unlawful by the injury it produces to the plaintiff, 
the cause of action dates from the injury. But in ecther 
case When once a right of action has accrued no fresh 
damage will entitle a party to a fresh suit.” 


Finally, in summing np the difficulties of the subject he 
says ($ 111, p. 142): 

“In fact the whole law npon the subject of damages in 
the case of continuing nuisances or trespasses seems in a 
very unsatisfactory state,” and concludes: “The fair rule 
would be to give the plaintiff such damages as would com- 
pensate lim for the loss sustained up to the time of verdict, 
and would pay him for putting the land into its original 
state.” 

The author cites the following cases as sustaining the 
doctrine of the text: 

Nicklin v. Williams, 10 Ex., 259. 

Hamer v. Knowles, 6 H. & N., 454. 

Backhouse v. Bonnie, 9 H. of L., 503. 

Shorbridge v. Lamplugh, 2 Ld. Ray, 803. 

Also see Lamb vw. Walker, 3 Q. B. Div. 

And see Taylor v. Manhattan R. Co., 53 Hun., 306. 
Everson v. Powers, 89 N. Y., 527. 

Fowle v. N. H. & Northampton R.R., 112 Mass., 338. 


[t will be contended, however, that the Court of Appeals 
of New York has decided that in common law or jury actions 
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only damages to the time of the commencement of the action 
can be recovered. 

Uline vw N. Y. C. R.KR., 101 N. Y., 98. 

Pond v. Met. R.R. Co., 112 ¢d., 186. 


These cases are not authorities against the defendant in 
error here because the recovery in these cases was on the 
theory of permanent damages. They are, however, direct an- 
hority against ‘the instructions asked for by the counsel for 
the plaintiff in error in this case, viz., that “ plaintiff is not 
entitled to recover in this action for loss of rents or of rental 
value. The recovery in this action, if at all, must be.for 
permanent injury to the plaintiff's property by the defend- 
ant’s interference with light and air.” (Reeord, fol. 114.) 

These cases hold that this rule of recovery asked for by 
the counsel is not admissible in an action at daw, but only in 
equity. 

The disposition of the case made by the Court below in- 
fringed no substantial rights of the Railroad Company. It 
was rather an advantage to it. It permitted the jury to find 
the damages down to the ¢rza/ and thus obviating another 
action or successive actions. And as the recovery will be a 
bar to any new action for the time covered by the verdict 
it is impossible to see how defendant was harmed. 

Hassuer ». Bre woklyn City R.R., supra, 


Damages up to the time of trial was also allowed in the case 
of Nat. Exchange Bank v. Met. Elevated R.R. Co., 53 Supr. 
Ct., 512. Affirmed in the Ct. of Appeals, 108 N.Y., 660. 


The complaint in the action was framed on the theory of 
recovering for future damages (fol. 9), and if evidence as 
to damages posterior to the action had been objected to, which 
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was not done, the future damages, if necessary, might have 
been brought in by supplemental complaint. 

New Y ork Code, sec. 544. 

See Fincke v. Rourke, 20 How., 264. 


Third Ave. R.R. v. N.Y. El. R.KR., 19 Abb. N.C., 262. 


Any way it was matter of discretion and is not reviewable. 
Chirac v. Reimecker, 11 Wh., 280. 


The exception as to that part of the charge of the Court 
relating to the recovery for other discomforts and incon- 
veniences than being compelled to use gas to so much of 
the bank building as is occupied by the Bank itself for bank- 
ing purposes (Record, fols. 110, 113) discloses no ground of 
error. 

This part of the charge is in conformity to the law as ex- 
pounded by this Court. 

Balt. & Pot. RR. Co. v. Fifth Bap. Ch., supra. 


Field, J., writing the opinion of the Court, said: 


“The right of the plaintiff to recover for the annoyance 
and discomfort to its members in the use of its property, and 
the liability of the defendant to respond in damages for 
‘ausing them, are not affected by their corporate character. 

“ Whatever interferes with the comfortable use of their 
property for the purposes of their formation is as much 
the subject of complaint as though the members were united 
by some other than a corporate tie. * * * Whatever 
prevents the comfortable use of this property for publie 
worship is a disturbance and annoyance as much so as if 
access to the church was impeded and rendered inconvenient 
and ditheult. * * * As witha blow in the face there 
may be no arithmetical rule for the estimate of damages, 
there is, however, an injury, the extent of which the jury 
may measure. 


15 


A propos of this it will readily be acknowledged that the 
taking in and paying ont of money in the counting-room of 
a Bank, the detection of spurious, forged, or simulated bills, 
would be seriously interfered with by reduced light, or 
volumes of steam and smoke such as the Elevated Railroad 
emits. 


Pom VI. 


The assignment of errors should be overruled and the 
judgment below athrmed. 


WM. F. MacRA E, 


of Co uM neel, 
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bY, Spee ( ourt of the {jritd States 


ORIGINAL DOCKET. 


CHARLES MASON LANE, otherwise called CHARLES 
LANE, ex-parte. 


Motion for Leave to File Petition for Writs. 
of Habeas Corpus and Certiorari. 


MOTION. PETITION, AND EXHIBIT “A” TO THE PBfITION. 


WM. M. RANDOLPH, 
_ A. H. GARLAND, 
H. J. MAY, 


Counsel for Lane. 
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(‘HARLES Mason LANE. otherwise called CHARLES LANE. 
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EX- PARTE. 


" PO ag eg . 


Morion vor’ Leave vo Fine Peririon vor Writs o1 
Hapeas Corpus AND CERTIORARI. 


Meri: 
week 


i 
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The said Lane, by counsel, respectfully moves the 
court for leave to file the accompanying petition for 


I Ln 


\\ rits of habeas COrpus and eertiorari. to be directed ais 
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therein prayed for: and he refers Lo such petition and 
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Exhibit A, therein mentioned, for a full statement of the 
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facts upon which his motion is based, and the objects of 
such motion. 


lame 


Wa. W. RANDOLPH, 
A. H. GARLAND. 
H. J. May. 


( ‘ounsel for Lane. 
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PETITION 


IN THE SUPREME CouRT Or THE UNITED STATES 


To thie Honorable Chie Justios and Associate Justices of 


said ( ourt 


The petition of Charles Mason Lane, otherwise called 


Charles Lane, respectfully stites and shows, that he 1s 


~~ 


confined unlawtully anid Heal list his will im the peniten 
lary of the State of Kansas, and is in the custody oft thie 
warden of the said penitentiary, under the’ following 
state of facts: 

Qn the 6th day of Septem ber, ISS. there was returned 
and filed in the United States Cireuit Court for the Dis- 
trict of Kansas, sitting at Wichita, by the grand jurors 
ot the United States, charged to Inquire of offenses cCom- 
mitted within that part of the said district north of the 
Cnnadian River and east of Texas and the 100th me- 
ridiati not set Lp and occupled by the (‘herokee, 
Creek, and Seminole Indian tribes, an indictment pur- 
porting to be based on section 5545 of the Revised Stat- 
utes of the United States, which is as follows : 

very person who, within any of the places, or upon 
inv of the waters specified In section 9359, commits the 
crime of rape shall suffer death.” 


The said indictment charged that your petitioner, Onl 
rv about the 4th day ot July, ISS, at that part of the 
listrict of Kansas acquired by the United States of 
\ineriea by the Act of Congress approved March 2, 1Ss9, 
commonly known as Oklahoma, the same being a place 
nd district of country under the exclusive jurisdiction 
of the United States, and within the exclusive jurisdie- 
tion of the said Court, with force and arms, in and Upon 
one Frances M. Skeed, a female under the age of 16 
vears, then and there being, violently and feloniously 
did make an assault, and her, the said Frances M. 
Skeed, then and there, forcibly and against her will, 
feloniously did ravish and carnally know, against the 
Perce and dignity of the United States of America, and 
contrary to the form of the statute in such case made 
and provided. : 

Petitioner entered a plea of not eullty to the indiet- 
ment, and on the 15th day of September, 1889, the issue 


came on for trial in the said court before a jury el- 
panneled for the purpose of trying him. The indict- 
ment aforesaid was read to the jury, and the prosecution, 
for the purpose of supporting the same by proof, against 
the objection of the petitioner, introduced evidence tend- 
ing to show that the said Frances M. Skeed was under 
the “ape ot 16 years. To the ruling of the court admit- 
ting the said testimony petitioner duly excepted. 

The trial was then proceeded with, and after the testi- 
mony on both sides had been heard by the jury, and the 
counsel had argued the case, the court proceeded to in- 
struct the jury with respect to the verdict it should re- 
turn. 

In the course of its charge the court read to the jury, 
entire, chapter 120 of the 25th Vol. of U.S. Statutes at 
Large, the same being the Act of Congress approved on 
the 9th day of February, 1859, and also, section 1035 of 
the Revised Statutes of the United States, and thereupon 
instructed the jury that under the provisions of said 
section 1035 of the Revised Statutes of the United States, 
if it found from the evidence that the said Frances M. 
Skeed was under the age of 16 years at the commission 
the act alleged in the indictment, then the jury could 
return a verdict under the said indictment of unlawful 
and carnal knowledge of a woman under the age of 16 
vears. ‘To this instruction and direction of the court, 
petitioner in due form excepted. 

The jury thereupon returned its verdict in the follow- 
ing form: 

“We, the jury in the above-entitled cause, duly em- 
panneled and sworn, under our oaths find the defendant 
guilty of carnal and unlawful knowledge of Frances M. 
Skeed, a female under the age of 16 years, as charged in 
the indictment.” 


Petitioner thereupon excepted to the said verdict. 
Petitioner thereupon moved for a new trial of the said 


issue SO found ave 'tnst him, but the court overruled his 
motion. and he duly excepted to such ruling. Petitioner 
thereupon filed his motion in arrest of judgment. But 
the court overruled and refused the said motion, and 
petitioner excepted to such ruling. ‘Thereupon the court 
proceeded to pass sentence upon petitioner mn the follow- 
ing words, to wit: 
SENTENCE 

“Thereupon it is now by the court considered, ordered 
and adjudged that the said defendant be Imprisoned in 
the Kansas penitentiary for the pertod of five vears. 

“Tt is further ordered that the marshal deliver or cause 
to be delivered the body of the said (‘harles Lane to the 
warden of the said penitentiary within ten days from this 
date.” 


Petitioner duly excepted to the sald ruling, 

Petitioner further states and shows that he duly re- 
served his exceptions aforesaid bry a bill of exceptions 
duly filed in the said court on the 15th day | September, 
ISS. ‘Thereupon, subsequently, the said District Court 
ordered and adjudged that the said cause be certified to 
the Cireuit Court of the United States for the district of 
Kansas, and the same was accordingly done 

Petitioner now submits along with and as a part of 
this, his petition, i duly certified COPY of the record 
showing the facts aforesaid, and prays that the court 


may consider thre Sane, as exhibit A hereto. 


Me 


(a@.) In view of the facts aforesaid, petitioner shows and 
submits to the court that he had never been indicted for 
the crime of unlawfully and carnally knowing a female 
under the age of l6 vears prescribed in chapter 120, vol. 
25, U. S. Statutes at Large, being the Act of Congress 
approved February 9, 1889, of which he has been con- 
victed as shown above. And, therefore, his conviction 


and sentence aforesaid are in violation of that provision 
of the fifth amendment to the Constitution of the United 
States which declares that no person shall be held to an- 
swer for a capital or otherwise infamous crime, unless on 
a presentment or indictment of a grand jury. 

(4.) And the indictment does not show it instituted and 
prosecuted by the district attorney of the LU nited States. 
; as 

Petitioner further shows and submits, that seetion 5545 
of the Revised Statutes L nited States merely adopted the 
common-law definition of the crime of rape, and when it 
was enacted on the 3d dav of March, 1825, 4 Statutes at 
Large, U.S., chapter 65, section 4, page 115, 1t embraced 
he other erime. And that il the lst day ot June, 1872. 
when section 1035 of the Revised Statutes of United 
States was adopted, 17 Statutes at Large, chapter 255, 
section 9, page 195, the crime of unlawfully and ecarnally 
knowing i womatli under the age ol 1 years was not 
necessarily included in the crime of rape, as defined by 
section Dodo of the Revised statutes And that the en- 
actment on the 9th day of February, 1889, by Congress, 
of chapter 120, 25 U.S. Statutes at Large, which, for the 
first time, created the offense of unlawfully and ecarnally 
knowing a woman under the age of 16 years, did not in 
way affect or extend the meaning of section 5345 of the 
Revised Statutes. | 

And so petitioner could not lawfully have been con- 
victed and sentenced in the manner before stated, under 
an indictment charging only the crime of rape, of the 
offense of unlawfully and carnally knowing a woman 


under the age of 16 vears 


*? 
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If petitioner is mistaken in supposing that the legisla- 
tion aforesaid should not be construed to authorize his 


‘} 


conviction in the iaanner before stated, and if such legis- 
lation on its face, properly construed, does authorize such 
conviction, then petitioner submits that the indictment 
under which he has been tried, as before stated, did not 
inform him of the nature and cause of the accusation 
against him with the particularity and certainty required 
by law, in this, that the substance of the charge against 
him, as contained in the indictment, was that he had 
forcibly and against the will of Frances M. Skeed 
ravishea and earnally known her, whereas the offense, 
under the Act of Congress of February 9, 1889, U. 3. 
Statutes at Large, volume 25, page 120, and theoffense of 
which the jury found petitioner guilty, was and is perfect 
and complete by the mere fact that petitioner carnally 
and unlawfully knew the said Frances M. Skeed, she be- 
ing a female under the age of 16 vears, without reference 
to the fact whether force was or was not used in accom- 
plishing such crime, or she consented or did not consent 
thereto. 

Wherefore, petitioner submits that his conviction and 
sentence aforesaid are in violation of that provision of 
the sixth amendment to the Constitution of the United 
States which declares that in all criminal prosecutions 
the aceused shall enjoy the right to be informed of the 
nature and cause of the accusation against him. 


(4.) 


Petitioner further states and shows, as is shown by the 
record exhibited with this petition, that on the evening 
of the 14th September, 1889, and after he had been con- 
victed as aforesaid, the grand jurors of the United States 
aforesaid returned into the District Court of the United 
States for the District of Kansas, sitting at Wichita, an 
indictment against him for the specific crime of carnally 
and unlawfully knowing the said Frances M. Skeed, un- 
der the said Act of Congress of February 9, 1889 (eh. 120, 
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25 U.S. Statutes at Large), and such indictment is yet 
pending and undisposed of. 

Petitioner submits that his conviction and sentence 
aforesaid are not necessarily a complete and effectual bar 
and defense to such indictment, and that he 1s in jeopardy 
of being again convicted and punished for the erime of 
which he has already been convicted, and is now being 
punished as aforesaid; and, therefore, that his conviction 
and sentence aforesaid are in violation of that provision 
of the fifth amendment to the Constitution of the United 
States which declares that no person shall be subject for 
the same offense to be twice put In jeopardy of life or 
limb. 


(>>.) 


Petitioner further states and shows, that by the very 
terms of the Act of ¢ ongress ot February 9% ISS (25 U.S. 
Statutes at Large, ch. 120, }. 658), such act Is confined in 
its operation to the District of Columbia and other places 
over which the United States has exclusive Jurisdiction, 
excepting the Territories: and that within the severa! 
Territories of the United States the said act has no 
ctlect. 

Petitioner shows and submits that by law, Oklahoma. 
and the district of country wherein the erime of which 
petitioner has been convicted was committed, was, when 
the said crime was committed, and Is now, a portion of a 
‘Territory of the United States. \nd so the said Act of 
Congress, by its own terms, was not and 1s not the law 
there, and petitioner could not have been guilty ol, nor 
lawfully convicted of, the crime of which he was con- 
victed, and for which he was sentenced in the manner 
aforesaid. 

Petitioner therefore shows and submits to the court 
that he is in the custody of the warden of the peniten- 
tlarv of the State ot Kansas, and Is contined in the penl- 
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tentiary of the State of Kansas in violation of the 
Constitution and the laws of the United States within 
the meaning of section 753 of the Revised Statutes. 

ln consideration of the premises, petitioner prays that 
this court will award him a writ of habeas corpus requir- 
ing the said warden of the said penitentiary, whose name 
is George Hl. Case, to produce the body of petitioner 
before your Honorable Court at such time as the court 
may designate, together with the cause of his iImprison- 
ment aud confinement, to the end that the court may 
cause to be done what ought to be done in the premises, 
and that petitioner may be discharged and _ released 
from the said unlawful imprisonment. 

Petitioner also prays that the court award a writ of 
certiorari. directed to the District Court of the United 
States sitting at Wichita, or to the clerk of the said 
court, or to the Cireuit Court of the United States for the 
District of Kansas, or the clerk of that court as may be 
proper, requiring that a copy of the record of the indiet- 
ment and proceedings aforesaid may be certified and 
sent into this court for the purposes of this proceeding’ 

And petitioner prays for all other and further proper 
reliet, 

Citas. Mason LANE. 

Wau. W. RANDOLPH, 

A. H. GARLAND, 

i. 3. BOAT, 


( Ue i 


Uxirep STATES OF AMERICA, | 
District of Kansas. | 
[, Chas. Mason Lane, petitioner in the foregoing peti- 
tion, do state on oath, that the matters of fact therein set 
forth are true to the best of my knowledge, information, 
and belief 
(‘irAs, Mason LANE. 
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Subseribed and sworn to before me, a commissioner of 
the United States in and for the said District, at Leaven- 
worth Co., therein, on this the 25d day of January, 1890, 
as witness my hand and seal of office. 

[ SEAL. | Kk. N. O. CLouen, 

Com y of the Cir. Ct. of the U.S. Dest. of Kans. 


ixuipir A. 


['Tnited States District Court. District of Kansas. 


September Term, Wichita, 188%. 


[NITED STATES OF AmeRICcA, Plaintiff, 
iis . No. 


CHARLES (C. Mason) Lane. Defendant, } 
Indictment for Rape, Rey. Stat., See. 5345. 


Conviction for unlawful, carnal knowledge of a woman 
under the age of 16 years, under chapter 120,25 Statutes 
at Large, Act of Congress, February 9, 1889. 

This case coming on for trial at this term of the court, 
the defendant, Charles Lane, was arraigned on the fol- 
lowing indictment, to wit: 


THe Unrrep STATES OF AMERICA, | 
District of Kansas, j 


In the District Court of the said United States, in and 
for the said district, September Term, 188%. 


THe UNITED STATES OF AMERICA 
iN, e . 
| Indictment for Rape. 
(CHARLES LANE, whose more fall ) 
Christian name is unknown. 


At the term of the District Court of the United States 
of America, in and for the said District of Kansas, begun 
and held at Wichita, in said district, on the 2d day of 


1 


September, in the year of our Lord one thousand eight 
hundred and eighty-nine, the grand jurors of the 
United States of America, duly impanneled and sworn, 
and charged to enquire of offenses committed within 
that part of the said district lving north of the Canadian 
River and east of Texas, and the one hundredth meridian, 
not set apart and oceupled by the (‘herokee, Creek, and 
Seminole Indian Tribes, upon their oaths do find and 
present that Charles Lane, whose more full Christian 


name is to the grand jurors aforesaid unknown, late of 


that part of the public domain acquired by the United 
States o: America by the Act of Congress approved 
March 2, ISS9, commonly known as Oklahoma, and 
berg ho par of the District of Kansas aforesaid, on or 
about the ith day of July, 11) the year of our Lord Ole 
thousand eight hundred and eighty-nine, at that part of 
the District Ot Kansas aforesaid—the Site being a place 
and district of country under the exclusive jurisdiction 
of the United States, and within the exclusive jurisdic- 
tion of this court—(with force and arms, in and upon 
one Frances M. Skeed, a female under the age of 16 
vears, then and there being, violently and feloniously 
did bake an assault, ana her, the sald lrances M.Skeed, 
then ana there, forcibly and against her will, feloniously 
did ravish and carnally know, against the peace and 
dignity of the United States of America, and contrary 
to the form of the statute In such cases made and pro- 
vided.) 
I. HAGAN, Asst US. Att'y. 


| Endorsed |: No. —:; The United States v.Charles Lane: 
rape, sec. B54D: J. Lloopes, foreman: a true bill, J. 
Lloopes, foreman : witnesses, Wim II. Skeed (Oklahom: 
(ity, : y fe frances Ml. Skeed, Dr. l. W. Benipe, N. a, 
Ross, Rosa Skeed, Dr. TL. C. TLunter (Dodd City, Texas): 
tiled September 6, 1889; J.C. Wilson, clerk. 


‘To which sail Indictment the defendant entered the 
plea of not guilty, and the trial thereof was by the court 
fixed forthe 13th day of Septem ber. ISSO. at 9 o'clock A.M.. 
and defendant remanded to the custody of the marshal. 

Cn this. Lo wit The sth day of September, LSS? be- 
ing the dav fixed by the court for the trial of this case, 


eee 
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defendant being present in open court in the custody of 
the marshal, and represented herein by ©. H. Violet, and 
J. L. Grider and Wilson and MeMeecken of counsel, the 
defence signified its readiness for trial. The Govern- 
ment, represented by the Hon. W. C. Perry, United States 
District Attorney, announced itself ready for trial, and 
the jury was called, impanneled and sworn, and the trial 
proceeded with. The indictment under which defend- 
ant had been previously arraigned, was by counsel for 
the prosecution read to the jury, and the prosecution 
proceeded to introduce testimony in support thereof. 
During the proceedings the prosecution offered to show 
by a witness, 7. ¢., Wm. M. Skeed, that the prosecutrix, 
Frances M. Skeed, was under the ave of 16 years. To 
this testimony the defendant objected, on the ground 
that such testimony was incompetent, irrelevant and im- 
material, and non-essential to the support of the charge of 
Pape. , 

Objection overruled by the court, and testimony allowed 
to go to the jury. To this ruling the defendant excepted, 
excepts, and assigns as reason No. 1,in his motion for a 
new trial, alleging therein its illegality. The trial then 
proceeded, and the prosecution having announced that it 
rested, the defendant was permitted to introduce testt- 
mony in its behalf, ana atter ahnouncing to the court 
that his’ testimony was all in, the prosecution offered as 
witnesses Clara E. Walters and C. F. Sommers. To the 
introduction of which said witnesses defendant objected, 
on the ground that the names of neither of said witnesses 
had been endorsed to appear against him on the indict- 
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ment, and that he had no notice that such persons would 
testify. This objection being by the court overruled, 
the said Clara kK. Walters, said ©. Ff. Sommers, were each 
sworn as witnesses and permitted to testify in the cause, 
and did testifv, to which ruling and to whielr testimony 
the defendant excepted, and now excepts, and assigns as 
error No. 2, and urged the same in support of his motion 
for a new trial as tllegal, the same being embraced in 
reason No.1 in said motion assigned. 

The cause being closed, and the jury having heard ar- 
gument of counsel for the prosecution and for the de- 
fendant, the court proceeded to instruct the jurv regard- 
Ing their form of verdtet : 
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During its charge the court read to the jury, entire, 
chapter 120, Vol. 25, U.S. Statutes at Large, being Act 
of Congress approved February ISSO. Also section 
1035 Revised Statutes, and instructed the jury that un- 
der the provisions of said section 1035 Revised Statutes, 
and considering the said Act of Congress of February 9, 
IS89, if it found from the evidence that the prosecutrix, 
l'rances M. Skeed, was under the age of 16 years at the 
date alleged, the indictment, it could return a verdict of 
unlawful carnal knowledge of a woman under the age of 
1) vears. To which said instruction of the court the de- 
fendant excepted, and now excepts, and aSSIVTIS as error 
No.3, and urged the same in his motion for a new trial as 
reasotli No. » therein assigned, 

Wherefore, the jury having retired under the mstrue- 
tion of the court, returned into court on the day follow- 
Ing the trial and presented the following verdict, to wit: 


Copy or VERDICT. 


In the Distriet Court of the United States for the District 
of Kansas. 


UNITED STATES 
is. | 


(HARLES LANE. } 


We, the jury in the above-entitled cause, duly impan- 
neled and sworn, upon our oaths find the defendant guilty 
of carnal and unlawful knowledge of Frances M. Skeed, 
a female under the age of 16 years, as charged in the in- 
dietment 

W. AcKERMAN, Foreman. 


Endorsed: The United States 7. Charles Lane: verdict 
filed September 14, ISS, 
J ; WHLson. (Verh. 


‘To which said verdict the defendant excepted, and now 
excepts, and assigns as error No. 4, and urged the same 
~ ’ 


in his motion tor a new trial as reason No. 8 therein 


assigned. 


Qn the evening of the l4th dav of September, and 
after the return into court of said verdict, the grand jury 
returned into court the following, which was placed on 
the files ot the court, and ii COPY thereot served On the 
defendant: , 
UNITED STATES OF AMERICA, | 

District of Kansas. " 
In the District Court of the said United States, in and for 


the said District—September Term, 1889. 


THe [ NITED STATES OF AMERICA | 
Indictment for unlawfully 


vs, and carnally knowing a 
female under the age of 


'" Vears. 


CHARLES LANE. whose more full 
Christian name is unknown. 


At the term of the District Court of the United States 
of America, in and for the said District of Kansas, begun 
and held at Wichita, in said district, on the 2d day of 
September (1589), in the year of our Lord one thousand 
eight hundred and eighty-nine, the grand jurors of the 
United States of America, duly impanneled, sworn, and 
charged to enquire of offenses committed within that 
part of the Indian Territory lying north of the Canadian 
River and east of Texas and the ane hundredth meridian, 
not set apart ane occupied by the Cherokee, Creek, and 
Seminole Indian Tribes, upon their oaths do find and 
present, that Charles Lane, whose more full Christian 
name is to the grand jurors aforesaid unknown, late of 
that part of the publie domain acquired by the United 
States by the Act of Congress approved March 2, 1889, 
commonly known as Oklahoma, and being a part of the 
District of Kansas, aforesaid, on or about the 4th day of 
July, in the vear of our Lord one thousand eight hun- 
dred and eighty-nine, at that part of the District of 
Kansas aforesaid, the same being a place and district of 
country under the exclusive jurisdiction of the United 
States and within the exclusive jurisdiction of this court, 
the said Charles Lane, then and there being, in and upon 
one Frances M. Skeed, then and there being, a female 
child under the age of 16 vears, did then and there 
carnally, unlawfully, and feloniously make an assault, 
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and ler. the said Frances M. Skeed. then and there felo- 


niously did unlawfully and carnally know and abuse, 
contrary to the form of the statute in) such Cases made 
and provided, and avainst the peace ana dignity of the 
United States of America. 
H. HaGan, 
Asst. U.S. Attorney. 


Kndorsed: No. —. The United States v. Charles Lane, 
Chapter [96 v: 2. A tene bal. 4. Hoopes, foreman. 
Witnesses, lr rances Ml. Skeed., Wim. H. Skeed, Dr. a. W. 
Benipe, N. T. Ross, Rosa Skeed, Clara E. Walters, C. F. 
Sommers 

J.C. Witson, Clerk. 

Kiled September 14, LSS. 


Leave of the court had, the defendant thereupon filed 
the following motion to set aside the verdict of the jury 
and grant him a new trial for the reasons and upon the 
erounds therem set forth, to wit: 


UNITED STATES ) 


lL. S. District Court. District of IX ansas.—September 
‘Term. [SS®. 


Now comes the defendant, ana, leave of the court had. 
moves the court to set aside the verdict herein rendered 
and grant him a new trial, for the following reasons, 
foo WIL: 

Ist. That the court has admitted illegal testimony. 

2d. That the court has misdirected the jury in a mate- 
rial matter of law. 

Sd. That the verdict ts contrary to the law and the 
evidenee. 

() HL. Violet, Guutherie & Grider, and Wilson & Me- 
Meecken, for defendant. 

endorsed No.—. U.S. os. C.M. Lane. Motion for new 
trial 

Kiled Sept. 16, 1889. J.C. Wilson, Clerk. 


The court having heard argument of counsel on said 
motion, overruled the same, to which said ruling of the 
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court defendant excepted, and now exe pots, anid “sSiphis 
as error No. 5, from the effect of which he prays relief. 

Defendant thereupon, with leave of the court, filed the 
following motion in arrest of judgment, viz. : 


In the United States Court in and for the District of 
Kansas.—Septem ber ‘Term, ISS®. 


UNITED STATES OF AMERICA. Plaintiff, ) : / 
nadictment for rape. 


ix } Verdict of unlaw- 


‘ : . ful intercourse. 
(. Mason LANr, Defendant 3 


MoTrion IN ARREST OF JUDGMENT. 


Now COTLICS the detendant by his counsel undersigned, 
and, with leave of the court, moves for a suspension of 
judgment and sentence upon him under the verdict of 
the jurv returned, for the tollowing reasons, to wit: 

Ist. Because the same is contrary to law, and 1s not 
sustained by the evidence adduced, tor the reasok that 
the offense charged in the indictment under which he 
has been tried Is alleged and proved to have been com- 
mitted in the town of Oklahoma City, Indian Territory, 
which locality is one of those specially excepted from the 
operation of the statute approved February 9, 1589, upon 
which it is evident in this case Was founded. 

2d. Because the indictment which this detendant Wiis 
tried is found under section 5545 Revised Statutes, and 
charges but one offense—the words, “under the age of 
I vears,” being surplusage, in so far as they apply to 
the charge of rape, and insufficient either in that con- 
nection or in and of themselves to form and constitute a 
separate and independent count in the indictment. 

Sd. That the rule permitting the jury to find a lesser 
offense under indictment tor a yreater, Was adopted long 
before the enactment of the statute approved February 2? 
ISS9, and cannot apply to it: that statute creating a new 
offense not known Lo the law at the adoption ot the other, 
it could neither expressl|\ or by intendment include the 
act not then a crime. 

ith. That he has been convicted of an offense with 
which he is not charged in the indictment, one of which 
he had no notice whatever that he was on trial for, and 
therefore did not and could hot prepare tor himself the 
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defence to which he is by law entitled to make, and could 
make if permitted, to meet the accusation in the form of 
indictment. 
Respectfully submitted, 
(). H. Vio er. 


Guthrie & Grider, and Wilson & MceMeecken, of counsel] 
for defendant. 

Isndorsed: United States vs. C. Mason Lane. Motion 
in arrest of judgment. Filed September 16, 1889. J.C. 


Wilson, Clerk. 


Which said motion was by the court, after argument 
of counsel, overruled and refused, to which ruling and 
refusal the defendant excepted, and now excepts, and 
assigns as error No. 6, from the effect of which he prays 
relief. 

After which the court proceeded to pass sentence upon 
defendant, which sentence is in the following words, to 
wit: 

* SENTENCE, 


“Thereupon it is now by the court here considered, 
ordered, and adjudged that said defendant be imprisoned 
in the Kansas penitentiary for the period of five vears. 

“It is further ordered that the marshal deliver, or 
cause to be delivered, the body of the said (Charles Lane 
to the warden of said penitentiary within ten days from 
this date.” 

To which sentence the detendant excepted, and how 
excepts, and assigns as error No. 7, from the effect of 
which he pravs the relief of the court. 


United States District Court, District of Kansas. 
September Term, Wichita, 1889. 


Unxirep STATES OF America. Plaintiff. 
vs. 
Cnas. Lane. Defendant. } 
Bill of Lrceptions. 


Be it known that, on the trial of the above-entitled and 
numbered cause, to wit, on the 13th day of September, 
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A. D. 1889, the following exceptions were reserved by 
defendant to the rulings of the trial judge, and are hereby 
certified as correct. 


Ist. 


The prosecution offered the testimony of Wm. M. 
Skeed to show that the prosecutrix, Frances M. Skeed, 
was under the age of 16 vears, which testimony was ob- 
jected to by defendant as incompetent, irrelevant, and 
immaterial. Defendant’s objection was overruled, and 
the testimony received. 


UNITED STATES OF AMERICA, | 
° e . ° XN 
District of Kansas, | 


I, J.C. Wilson, clerk of the District Court of the United 
States of America for the District of Kansas, do hereby 
certify the foregoing to be true and correct copies of the 
indictments, motion in arrest of judgment, verdict, and 
sentence in the case of the United States v. Charles Lane. 

[In testimony whereof, | have hereunto set my hand, 
and affixed the seal of said court, at my office, in Topeka, 
in said District of Kansas, this 6th day of December, 
A. D. 1889. 

[ SEAL. ] J. C. Wirson, Clerk. 


UNITED STATES OF AMERICA, | 
; : > os R8, 
District of Kansas, j 


At a term of the District Court of the United States 
of America for the District of Kansas, begun and held 
at the city of Wichita, in said district, on Monday, the 
2d day of September, 1889, proceedings were had and 
appear of record, in words and figures following, to wit: 

RID AY, Dece mher f. LSS. 
UNITED STATES ) 
(544) vs. - Indictment for rape. 
CHARLES LANE. J 


Now comes the defendant in the above-entitled case by 
his attorney, O. H. Violet, Esq., and moves the court that 
the above action be certified to the United States Circuit 
Court for this District. 


LS 


Thereupon, it is now by the court here considered, 
ordered, and adjudged that this case be certified to the 
sald Circuit Court. 

In testimony whereof, | hereunto set my hand and 
aflix the seal of said eourt, at Topeka, in said District, 
this Oth day of December, A. D. 1889. 

[ SEAL. | J.C. Wirsox, Clerk. 


U.S. Dist. Court, Dist. of Kansas, Wichita Term, Sept., 
ISS; United States, pl ty, rv. (Charles Lane, def’t: No. 
6421; transcript; filed Dee. 6, 1859; Geo. IK’. Sharitt, 
clerk. 


UnNirep STATES OF AMERICA, | 
District of Kansas, } 


oe, 


I, Geo. F. Sharitt, clerk of the Cireuit Court of the 
United States of America for the District of Kansas, do 
hereby certify the foregoing to be a true, full, and correct 
copy of transcript, from the United States District Court, 
District of Kansas, in the case of United States v. Charles 
Lane, No. 6421, in said court. 

In testimony whereof, | hereunto set my hand, and 
affix the seal of said court, at my office, in Topeka, in 
said District of Kansas, this 14th day of January, A. D. 
LSOO. 

[ SEAL. | Gro. F. SHaritrt, Clerk. 


— 
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Yun the Supreme Cowt of the alnited States. 


OCTOBER TERM, 1889. 


No. 4-2 ORIGINAL. 


CHARLES MASON LANE, OTHERWISE CALLED CHARLES 
LANE, EX PARTE. 


PETITION FOR THE WRIT OF HABEAS CORPUS 


RETURN OF GEORGE H. CASE, WARDEN OF THE KANSAS PENITENTIARY. 


EX PARTE: CHARLES MASON 


LANE, PETITIONER. 


l IN THE SUPREME COURT OF THE UNITED STATES. 
Ex parte: In the matter of Charles Mason Lane, petitioner. 


I, George H. Case, warden of the penitentiary of the State of Kansas, 
respectfully show unto your honors as canse whv a writ of habeas corpus 
= not issue in the above entitled action : 

That the said petitioner, Charles Mason Lane, is now confined in 
rt iolinaioan of the State of Kansas, under my custody as warden of 
said penitentiary, under and by virtue of a certain mittimus issued out of 
the office of the clerk of the district court of the United States in and for 
the district of Kansas, and duly attested by the signature of said clerk 
and the seal of said court, a copy of which is hereto attached, marked 
Exhibit A, and made a part of this answer. 

2d. And I, George H. Case, warden of the penitentiary of the State of 
Kansas, respectfully show unto your honors as a further reason why a 
writ of habeas corpus should not issue in the above-entitled action that on 
the 6th day of September, A. D. 1889, an indictment was returned into 
court by the grand jury sitting at Wichita, in the State of Kansas, in and 
for the district court of the United States for the district of Kansas, in 
the Sth cireuit, which said inaictment is in figures and words, to wit: 


THE UNITED STATES OF AMERICA, 
District of Kansas, ss: 


In the district court of the said United States in and for the said district, 
September term, 188%. 


THe Untrep STATES OF AMERICA 
ve. i 
CHARLES LANE, WHOSE MORE FULL CuHris- { 
tian name is unknown. J 


Indictment for rape. 


At the term of the district court of the United States of America in and 
for the said district of Kansas, begun and held at Wichita, in said district, 
on the 2d day of September, in the vear of our Lord one thousand eight 

hundred and eighty-nine, the grand jurors of the United States of 
2 America duly empanelled and sworn and charged to inquire of 

offenses committed within that part of the said district lying north 
of the Canadian River and east of Texas and the one hundredth meridian, 
not set apart and oceupied by the Cherokee, Creek, and Seminole Indian 
tribes, upon their oaths do find and present that Charles Lane, whose more 
full Christian name is to the grand jurors aforesaid unknown, late of that 
part of the public domain acquired by the United States of America by 
the act of Congress approved March 2, 1889, commonly known as Okla- 
homa and being a part of the district of Kansas aforesaid, on or about the 
ith day of July, in the year of our Lord one thousand eight hundred and 
eighty-nine, at ‘that part of the district of Kansas aforesaid, the same being 
it place und district of country under the exclusive jurisdiction of the 
United States and within the exclusive jurisdiction of this court, with force 
of arms in and upon one Frances M. Skeed, a female under the age of 
sixteen vears, then and there being, violently and feloniously did make an 
21236 
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assault and her, the said Frances M. Skeed, then and there forcibly and 
against her will feloniously did ravish and carnally know against the peace 


and dignity of the United States of America and contrary to the form of 


the statute in such cases made and provided, 
EK. HAGAN, 
Asgst. is S. Atty. 


That thereafter, on the 13th day of September, A. D. 1889, the same 
being at the regular term of the United States district court holden at the 
city of Wichita, in the district of Kansas, the said defendant, Charles 
Mason Lane, the petitioner herein, being arraigned upon said indictment, 
entered a plea of not guilty and was put upon trial to answer to the 
charges in said indictment, and a jury of twelve men having been duly 
empanelled, a trial upon said indictment was had in regular form of law. 

And I, the said George H. Case, warden of the penitentiary of the State 
of Kansas, further show that on the 14th day of September, 1889, the 
same being at the regular September term of the district court of the 
United States in and for the district of Kansas, the jury in the above-en- 
titled cause, and upon conclusion of the trial as aforesaid, duly returned 
into court their certain verdict, which is in figures and words as follows, 
to wit: 

In the district court of the United States for the district of Kansas, 
UNITED STATES ) 

vs. 
CHARLES LANE. } 

We, the jury in the above entitled cause, duly empanelled and sworn, 
upon our oaths fine the defendant guilty of carnal and unlawful knowl- 
edge of Frances M. Skeed, a female under the age of sixteen years, as 
charged in the indictment. 

W. ACKERMAN, 
Foreman, 


3 That thereafter, on the 16th day of September, 1889, the same 

being the day of the regular September, 1889, term of the district 
court of the United States in and for the district of Kansas as aforesaid, 
the said defendant filed a motion in said court in said action to set aside 
the verdict of the jury and grant him a new trial, which said motion is in 
words and figures as follows, to wit : 


United States vs. C. M. Lane, U.S. district court, district of Kansas, Sep- 
tember term, 1889. 


Now comes the defendant and, leave of the court had, moves the court to 
set aside the verdict herein rendered and grant him a new trial for the fol- 
lowing reasons, to wit: : 

Ist. That the court has admitted illegal testimony. 

2d. That the court has misdirected the jury in a material matter of law. 

od. That the verdict is contrary to the law and the evidence. 

O. H. ViIo.er, 
GUTHRIE & GRIDER, aad 
Witson & McMeEcHEN. 

For Def’t. 
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And that thereupon, on the said 16th day of September, 1889, the court 
over-ruled said motion, and that afterwards, to wit: On the 16th day of 
September, 1889,;the said defendant filed a motion in arrest of judgment, 
which is in figures and words as follows : 


In the United States court in and for the district of Kansas, September 
term, 1889. 


THe Unirep Srates OF AMERICA, PLAINTIFF ( Indictment for rape. 
vs. ’ Verdict of unlawful 
C. Mason LANE, DEFENDANT. intercourse. 


‘Motion in arrest of judgment. 


Now comes the defendant by his counsel, undersigned, and with leave of 
the court moves for a suspension of judgment and sentence upon him un- 
der the verdict of the jury returned, for the following reasons, to wit : 

Ist. Because the same is contrary to law and is not sustained by the evi- 
dence adduced, for the reason that the offense charged in the indictment 
under which he has been tried is alleged and proved to have been commit- 
ted in the town of Oklahoma City, Indian Territory, which locality is one 
of those specially excepted from the operation of the statute approved Feb. 

9, 1889, upon which it is evident the verdict in this case was founded. 
4 2d. Because the indictment under which this defendant was tried 

is found under section 5345, Revised Statutes, and charges but one 
offense, the words “ under the age of sixteen years”’ being surplusage in 
so far as they apply to the charge of rape, and insufficient either in that 
connection or in and of themselves to form and constitute a separate and 
independent count in the indictment. | 

3d. That the rule permitting the jury to find a lesser offense under in- 
dictment for a greater, was adopted long before the enactment of the stat- 
ute approved February 9, 1889, and can not apply to it; that statute cre- 
ating a new offense not known to the law at the adoption of the other, it 
could neither expressly or by intendment include the act not then a 
crime, 

4th. That he has been convicted of an offense with which he is not 
charged in the indictment, one of which he had no notice whatever 
that he was on trial for, and therefore did not and could not prepare for 
himself the defense to which he is by law entitled to make, and could make 
if permitted to meet the accusation in the form of indictment. 

Respectfully submitted. 

QO. H. VIoOLet, 
GUTHRIE & GRIDER, and 
Witson & McMEeEcHEn, 

Of counsel for Def’t. 


That said motion was by the court over-ruled, and that thereupon the 
said defendant duly excepted to the over-ruling of said motion, and also 
excepted to the over-ruling of said mation to set aside the verdict and 
grant him a new trial. 

And I, George H. Case, warden of the penitentiary of the State of Kan- 
sas, further show unto your honors that after the over-ruling of said mo- 
tion to vacate said judgment and grant the said defendant a new trial, and 


4 EX PARTE: CHARLES MASON LANE. PETITIONER. 


said motion in arrest of judgment, the court passed sentence upon said de- 
fendant, which said sentence is in figures and words as follows, to wit : 

“Thereupon it is now here by the court considered, ordered, and ad- 
judged that said defendant, Charles Lane, be imprisoned at hard labor in 
the Kansas penitentiary for a period of five years. It is further ordered 
by the court that the marshal deliver, or cause to be delivered, the body of 
said defendant to the warden of said penitentiary within ten days from 
this date.” 

And I, the said George H. Case, warden of the penitentiary of the State 

of Kansas, further show unto your honors that afterwards, to wit : 
5 On the 6th day of December, 1889, the same being at the regular 

term of the circuit court of the United States in and for the district 
of Kansas, at the city of Topeka, in the 8th circuit, the said defendant, 
Charles Mason Lane, the petitioner herein, filed what purports to be a 
transcript of the proceedings in the trial of said cause, in the cireuit court 
of the United States in and for the district of Kansas, in the 8th circuit, 
but this respondent asserts, upon information and belief, that no proper 
bill of exceptions was ever filed, nor were the matters in said transeript 
certified to by the judge of the said district court of the United States in 
and for the district of Kansas, as correct, but that on the 6th day of De- 
cember, 189, the said cause was certified, upon order of the judge of the said 
district court of the United States in and for the district of Kansas, to the 
circuit court of the United States for the district of Kansas, by and with 
the consent of the United States attorney for the district of Kansas, under 
section 1038 of the Revised Statutes of the United States. 

And, thereupon, by and with the consent of the United States attorney 
for the district of Kansas, said cause came on to be heard on the single 
question as to whether the indictment in said action was sufficient to sup- 
port the judgment and sentence of said court, before the Hon. D. J. Brewer, 
judge of the circuit court of the United States for the district of Kansas, 
in the 8th circuit. And that, thereafter, on the 21st day of December, 
1889, the same being in the regular November term, 1889, of the circuit 
eourt of the United States in and for the district of Kansas, in the 8th 
circuit, the said judgment and sentence of the district court of the United 
States in and for the district of Kansas therein were duly aftirmed. 

That a certified copy of the alleged transcript and biil of excep- 
6 tions is hereto attached, marked Exhibit B, and made a part of this 
answer. 
GEORGE H. Case, 
| Warden. 
STATE OF KANSAS, Leavenworth County, ss: 

I, George H. Case, warden of the penitentiary of the State of Kansas, 
being first duly sworn, depose and say that I have read the foregoing 
answer and know the contents thereof, and that the same are true to the 
best of my knowledge and belief. 

GEORGE H. Case, 
Warden. 
Subseribed and sworn to before me this 28th day ot March, A. D.. 1890. 
[SEAL. | Ss. O. McDowE.LL, 
Notary Public, 
My commission expires May 6th, 1895. 
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7 STATE OF KANSAS, 
Office of Secretary of State: 

I, Wm. Higgins, secretary of state of the State of Kansas, do hereby 
certify that S. O. McDowell was, on the 6th day of May, A. D. 1889, 
duly commissioned as notary public within and for the county of Leaven- 
worth, in the State of Kansas, for the term of four vears, and from the 
date of filing his bond and oath of office as such in accordance with law, 
on the 28th day of May, A. D. 1889, had, and now has, authority to take 
proof and acknowledgment of deeds and other instruments of w riting re- 
quired to be proved or acknowledged ; to administer oaths, to demand ae- 
ceptance or payment of foreign or “inland bills of exchange and of prom- 
issory notes, and protest the same for non-acceptance or non-payment, as 
the case may require; and to exercise such other powers and duties as 
by the law of nations and commercial usage may be performed by notaries 
public. 

I further certify that the signature of the said 8S. O. McDowell as no- 
tary public, as appears to the annexed certificate of proof or acknow ledg- 
ment, is, as 1 verily believe, his genuine signature, and that said instra- 
ment is executed and acknowledged according to the laws of the State. 

In witness whereof I have hereunto subscribed my name and affixed 
my official seal. 

Done at Topeka, Kansas, this 29th day of March, A. D. 1890. 

[SEAL. | WILLIAM HIGGINs, 

Secretary of State. 
By Tueo. F. ORNER, 
Ass’t Secretary of State. 
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UNrItreD STATES OF AMERICA, 
District of Kansas, 88: 

At a term of the district court of the United States of America for the 
district of Kansas, begun and held at the city of Wichita, in said district, 
on Monday the 2nd day of September, 1889, proceedings were had and 
appear of record in words and figures following, to wit: 


MonpDAY, September 16th, 1889. 
['NITED STATES 
re. > Indictment for rape. 
CHARLES LANE. } 


Thereupon it is now here by the court considered, ordered, and adjudged 
that said defendant, Cherles Lane, be imprisoned at hard labor in the Kan- 
sas penitentiary for a period of five years. 

It-is further ordered by the court that the marshal deliver or cause to 
be delivered the body of said defendant to the Warden of said peniten- 
tiary within ten days from this date. 

In testimony whereof I hereunto set my hand and affix the seal of said 
court at Topeka, in said district, this 23rd day of September, 1889. 


[SEAL. | J. C. WILson, 
; Clerk. 
9 (Endorsed): No, 5222, United States vs. Charles Lane, rape, five 


vears. (C‘ommitment. 
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Unitrep STATES OF AMERICA, 
District of Kansas, ss: 

[, J. C. Wilson, clerk of the district court of the United States of 
America for the district of Kansas, do hereby certify the foregoing to be 
a true, full, and perfect copy of commitment in the case of the United 
States vs. Charles Lane, Ne. 5222, in said court. 

[In testimony whereof I have hereunto set my hand and affixed the seal 
of said court at my office in Topeka, in said district of Kansas, this 26th 
day of March, A. D. 1899. 

[SEAL. | J.C. WILSON, 
Clerk. 


District OF KANSAS: 
[, Cassius G. Foster, judge of said court, hereby certify that J. C. Wilson 


is clerk and that the above signature is genuine. 
C. G. Fosrer, 
Judge District Court U. 8. District of Kansas. 


10 Exuipbir Bb. 


United States district court, district of Kansas, September term, Wichita, 
L889, 


UNITED STATES OF AMERICA, PLAINTIFF, ) No. —. Indictment for 
ve, » rape, Rev. Stat., sec. 
CuHaries (C. Mason) LANE, DEFENDANT.) 5345. 


Conviction for unlawful carnal knowledge of a woman under the age 
of 16 years, under chapter 120,25 Statutes at Large, act of Congress, Feb. 
9th, 1889. 

This case coming on for trial at this term of the court, the defendant, 
Charles Lane, was arraigned on the following indictment, to wit : 


THe UNirep States oF AMERICA, district of Kansas, as: 


In the district court of the said United States. in and for the said dis- 
trict, September term, 1889. 


1] THe UNITED STATES OF AMERICA ) 
vs, ! ; :, 
CHARLES LANE, WHOSE MORE FULL CHRIS- | Andictment for rape. 
tian name is unknown. | 


At the term of the district court of the United States of America, in 
and for the said district of Kansas, begun and held at Wichita, in said 
district on the 2nd day of September, in the vear of our Lord one thou- 
sand eight hundred and eighty-nine, the grand jurors of the United States 
of America, duly empaneled and sworn, and charged to enquire of of- 
fences committed within that part of the said district lying north of the 
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Canadian River, and east of Texas, and the one hundredth meridian, not 
set apart and occupied by the Cherokee, Creek, and Seminole Indian tribes, 
upon their oaths do find and present, that Charles Lane, whose more full 
Christian name is to the grand jurors aforesaid unknown, late of that part 
of the public domain acquired by the United States of America by the 
act of Congress approved March 2nd, 1889, commonly known as Okla- 
homa, and being a part of the district of Kansas aforesaid, on or about 
the fourth day of July in the year of our Lord, one thousand eight hun- 
dred and eighty-nine, at that part of the district of Kansas aforesaid, the 

same being a place and and district of country under the ex- 
12 clusive jurisdiction of the United States, and within the exclusive 

jurisdiction of this court (with force and arms, in and upon one 
Frances M. Skeed, a female under the age of sixteen years, then and there 
being, violently and feloniously did make an assault and her, the said 
Frances M. Skeed, then and there forcibly and against her will, feloniously 
did ravish and carnally know, against the peace and dignity of the United 
States of America, and contrary to the form of the statute in such cases 


made and provided), 
KE. HaGan, Asst. U.S. Att'y. 


(Endorsed :) No. . The United States vs. Charles Lane. Rape. 
Sec. 5345. J. Hoopes, foreman. A true bill,J. Hoopes, foreman. Wit- 
nesses: Wm. H. Skeed, Oklahoma City, I. T.; Frances M. Skeed, Dr. 
I. W. Benipe, N. T. Ross, Rosa Skeed; Do. H. C. Hunter, Dodd City, 
Texas. Filed September 6th, 1889. J.C. Wilson, clerk. 


To which said indictment the defendant entered the plea of not guilty, 
and the trial thereof was by the court fixed for the 13th day of September, 
1889, at 9 o'clock a. m., and defendant remanded to the custody of the 
marshal. 


On = to wit, the 13th day of September, 1889, being the day fixed 
by the court for the trial of this case, defendant being present in 
13 open court in the custody of the marshal, and represented herein 
by O. H. Violet, and J. ‘I. Grider, and Wilson and McMeecken of 
counsel, The defence signified its readiness for trial. The Government, 
represented by the Hon. W. C. Perry, U.S. dist. att’y, announced itself 
ready for trial, and the jury was called, empanelled, and sworn, and the 
trial proceeded with. The indictment under which defendant had been 
previously arraigned was, by counsel for the prosecution, read to the jury, 
and the prosecution proceeded to introduce testimony in support thereof. 
During the proceedings the prosecution offered to show by a witness, 7. ¢., 
Wm. M. Skeed, that the prosecutrix, Frances M. Skeed, was under the 
age of 16 years. To this testimony the defendant objected on the ground 
that such testimony was incompetent, irrelevant, and immaterial, and non- 
essential to the support of the charge of rape. 
(Objection overruled by the court and testimony allowed to go the Jury. 
To this ruling the defendant excepted excepts, and assigns as reason No, 
1, in his motion for a new trial, alleging therein its illegality. The trial 
then proceeded and the prosecution having announced that it rested, the 
defendant was permitted to introduce testimony in its behalf, and after - 
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announcing to the court that his testimony was all in, the prosecution 

offered as witnesses Clara E. Walters and C. F. Sommers. To the 
14 introduction of which said witnesses defendant objected, on the 

ground that the names of neither of said witnesses had begn 
endorsed to appear against him on the indictment, and that be had no 
notice that such persons would testify. This objection being by the court 
overruled, the said wWlara M. Walters and the said C. IF’. Sommers were 
ach sworn as witnesses and permitted to testify in the cause, and did tes- 
tify, to which ruling, and to which testimony the defendant excepted 
and now excepts and assigns as error No, 2, and urged the same in sup- 
port of his motion for a new trial as illegal, the same being embraced in 
reason No. 1 in said motion assigned. 

The cause being closed, and the jury having heard argument of counsel 
for the prosecution and for the defendant, the court proceeded to instruct 
the jury regarding their form of verdict. During its charge the court read 
the jury entire chapter 120 Vol. 25, U.S. Statutes at Large, being act of 
Congress approved Feb. Oth. ISS8%. also section 1055, Rev. Statutes, and 
instructed the jury that under the provisions of said section 1035, Rev. 
Statutes, and considering the said act of Congress of Feb. 9th, 1889, if it 
found from the evidence that the prosecutrix, Frances M. Skeed, was under 

the age of 16 years at the date alleged in the indictment, it could 
L5 return a verdict of unlawful carnal knowledge of a woman under 

the age of 16 years, to which said instruction of the court the de- 
fendant excepted, and now excepts, and assigns as error No, 3, and urged 
the same in his motion for a new trial, as reason No. 3 therein assigned, 
Wherefore the jury having retired under the instruction of the court, re- 
turned into court on the dav following the trial and presented the tollow- 
ing verdict, to wit : | 


f Opu of verdict. 
ln the district court of the United States tor the district ot Kansas. 


Lt NITED STATES } 
vs. ‘ No. 
CHARLES LANE. j 


We, the jury in the above-entitled cause, duly empaneled and sworn, 
upon our oaths, find the defendant guilty of carnal and unlawful knowledge 
of Frances M. Skeed, a female under the age of sixteen vears, as charged 
in the indictment. 

W. ACKERMAN, Foreman. 


(Endorsed :) The United States vs. Charles Lane. Verdict filed Sep- 
tember 14th, 1889. J.C. Wilson, clerk. 


To which said verdict the defendant excepted, and now excepts, 
16 and assigns as error No. 4, and urged the same in his motion for a 
new trial as reason No. 3, therein assiened., 
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On the evening of the 14th day of September and after the return into 
court of said verdict the Grand Jury returned into court the following, 
which was placed on the files of the court and a copy thereof served on 
the defendant. 


THE UnNiItTep STATES OF AMFRICA, 
District of Kansas, 3s : 


In the District Court of the said United States, in and for the said Dis- 
trict. September Term, 1889. 


) Indictment for unlaw- 
fully and carnally 
knowing a female 
under the age of six- 
teen years. 


THe UNITED STATES OF AMERICA, 

ra. 

CHARLES LANE, WHOSE MORE FULL CHRISTIAN | 
name is unknown. 


At the term of the district court of the United States of America, in 
and for the said district of Kansas, begun and held at Wichita in said 
district on the 2nd day of September (1889) in the year of our Lord 
one thousand eight hundred and eighty-nine, the Grand Jurors of the 

United States of America duly empaneled, sworn and charged to 
17 inquire of offences committed within that part of the Indian Ter- 

ritory lying north of the Canadian River, and east of Texas, and 
the one hundredth meridian not set apart and occupied by the Cherokee, 
Creek, and Seminole Indian Tribes, upon their oaths do find and present; 
that Charles Lane, whose more full christian name is to the Grand Jurors 
aforesaid unknown, late of that part of the public domain acquired by the 
United States by the act ot Congress approved March 2nd, LSSY, commonly 
known as Oklahoma and being a part of the district of Kansas aforesaid, 
onor about the 4th day of July in the year of our Lord one thousand 
eight hundred and eighty-nine, at that part of the district of Kansas afore- 
said, the same being a place and district of country under the exclusive 
jurisdiction of the United States, and within the exclusive jurisdiction of 
this court, the said Charles Lane then and there being, in and upon one 
Frances M. Skeed then and there being, a female child under the age of 
sixteen years, did then and there carnally, unlawfully, and feloniously 
make an assault and he the said Frances M. Skeed then and there feloni- 
ously did unlawfully and carnally know and abuse contrary to the form of 
the statute in such cases made and provided, and against the peace and 
dignity of the United States of America. 

KE. HAGAN, 
Asat. U.S. Atty. 

(Endorsed): No. The United States vs. Charles Lane, Chapter 120 

v. 25. <A true bill, J. Hoopes, foreman. Witnesses, Frances M. 
18 Skeed, Wm. H. Skeed, Dr. 1. W. Benipe, N. T. Ross, Rosa Skeed, . 

Clara E. Walters, C. F. Sommers. Filed September 14th, 1889. 
J. C. Wilson, clerk. 
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19 Leave of the court had, thedefendant thereupon filed the follow- 
ing motion to set aside the verdict of the jury, and grant him a 
new trial for the reasons and upon the grounds therein set forth, to wit: 


UNITED STATES ) 
Us 


C.M. Laye. } 
U.S. district court, district of Kansas, September term, 1889. 


Now comes the defendant and leave of the court had, movesthe court to 
set aside the verdict herein rendered and grant him a_ new trial for the 
following reasons, to wit : 

Ist. That the court has admitted illegal testimony. 

2nd. That the court has misdirected the jury in a material matter of 
law. 

3rd. That the verdict is contrary to the law and the evidence. 

O. H. VIoLert, 
GUTHRIE and GRIDER, and 
Witson & McMECHEN, 

for Deft. 


(Endorsed:) No. —. U.S. vs. C. M. Lane. Motion for new trial filed 
Sept. 16th, 1889. J.C. Wilson, clerk. 


The court having heard argument of counsel on said motion overruled 
the same, to which said ruling of the court defendant excepted, and now 
excepts, and assigns as error No. 5, from the effect of which he prays re- 
lief. 

Defendant thereupon with leave of the court filed the following motion 
in arrest of judgment, viz: 


In the United States court in and for the district of Kansas, September 
term, 1S&9%. 


UNITED STATES OF AMERICA, PLAINTIFF, ) Indictment for rape. Ver- 


US > dict of unlawful inter- 
(’, Mason LANE, DEFENDANT. course. 
20 Motion in arrest of judgment. 


Now comes the defendant by his counsel undersigned and with leave ot 
the court moves for a suspension of judgment and sentence upon him 
under the verdict of the jury returned for the following reason to wit : 

Ist. Beeause the same is contrary to law,and is not sustained by the evi- 
dence adduced for the reason that the offense charged in the indictment 
under which he has been tried is alleged and proved to have been committed 
in the town of Oklahoma City, Indian Territory, which locality is one of 
those specially excepted from the operation of the statute approved Feb. 9th, 
1889, upon which it is evident the verdict in this case was founded. 

2nd. Because the indictment under which this defendant was tried is 
found under section 5345, Rev. Statutes, and charges but one offense, the 


: 
' 
' 
J 


tt itl ati al 


EX PARTE: “CHARLES MASON LANE, PETITIONER. 


words “under the age of sixteen ” being surpl in so far as 
they apply to the charge of rape, an ineufficient either in connection 
or in and of themselves to form and constitute a separate and independent 
count in the indictment. 
3rd. That the rule permitting the jury to find a lesser offense under 
indictment for a greater was adopted long before the enactment of the statute 
approved Feb. 9th, 1889,and can not apply to it ; that statute creating a new 
offense not known to the law at the adoption of the other it could neither 
expressly or by intendment include the act not then a crime. 
4th. That he has been convicted of an offense with which he is not 
charged in the indictment,.one of which he had no notice whatever that he 
was on trial for, and therefore did not and could not prepare for himself the 
defense to which he is by law entitled to make, and could make if permitted 
to meet the accusation in the form of indictment. 
Respectfully submitted. 
O. H. VIOLert. 
21 GUTHRIE & GRIDER and 
Witson and McMENCHEN, 
Of Counsel for Deft. 


(Endorsed :) United States rs. C. Mason Lane, motion in arrest of judg- 
ment. Filed September 16th, 1889. J.C. Wilson, clerk. 


Which said motion was by the court, after argument of counsel, over- 
ruled and refused, to which ruling and refusal the defendant. excepted 
and now excepts, and assigns as error No. 6, from the effect of which he 
pravs relief, 

After which the court proceeded to pass sentence upon defendant, which 
sentence is in the following words,.to wit : 


“* Sentence.” 


“Thereupon it is now by the court here considered ordered and ad- 
judged that said defendant be imprisened in the Kansas penitentiary for 
the pe ‘riod of five years. 

It is further ordered that the marshal deliver or cause to be delivered 
the body of the said Charles Lane to the warden of said penitentiary 
within ten days from this date.” 

To which sentence the defendant excepted and now excepts, and as- 
signs as error No. 7, from the effect of which he prays the reliéf of the 
court. 


22 United States District Court, Dist. of Kansas, September Term, 
Wichita, 1889. 


UNITED STATES OF AMERICA, PLAINTIFF, ) 
ve. No. 
Cuas. LANE, DEF’T. ) 


Bill of exceptions. 


Be it known, that on the trial of the above-entitled and numbered cause, 
to wit: onthe i3th day of September, A. D. 1889, the following excep- 


EX PARTE: CHARLES MASON LANE, PETITIONER. _ 
“TZ EX PARTE: CHARLES MASON LANE, PETITIONER. 


tions were reserved by defendant to the rulings of the trial-judge, and are 
hereby certified as correct : 

ist. The prosecution offered the testimony of Wm. M. Skeed to show 
that the prosecutrix, Frances M. Skeed, was under the age 16 years, 
which testimony was objected to by defendant as incompetent, irrelevant, 
and immaterial. Defendant’s objection was overruled, and the testimony 
received. 


UNITED STATES OF AMERICA, 
District of Kansas : 

[, J. C. Wilson, clerk of the district court of the United States of 
America for the district of Kansas, do hereby certify the forgoing to be 
true and correct copies of the indictments, motion in arrest of judgment, 
verdict, and sentence in the case of the U.S. vs. Charles Lane. 

In testimony whereof I have hereunto set my hand and affixed the seal 
of said court at my office in Topeka, in said district of Kansas, this 6th 
day of December, A. D. 1889. 

(SEAL. } J. C. WILson, 

Clerk. 


23 UNITED STATES OF AMERICA, 
District of Kansas, 8s: 

At a term of the district court of the United States of America for the 
district of Kansas, begun and held at the city of Wichita in said district 
on Monday, the 2d day of September, 1889, proceedings were had and ap- 
pear of record in words and figures following, to wit : 


FriIpAyY, December 6th, 1889. 


UNITED STATES ) 
vs. ~544. Indictment for rape. 
CHARLES LANE. | 


Now comes the defendant in the above-entitled case, by his attorney, O. 
H. Violet, esq., and moves the court that the above action be certified to 
the United States circuit court for this district. 

Thereupon it is now by the court here considered, ordered, and adjudged 
that this case be certified to the said circuit court. 

[n testimony whereof I hereunto set my hand and affix the seal of said 
court at Topeka, in said district, this 6th day of December, A. D. 1889. 

[SEAL. | , J. C. WILSON, 
Clerk. 


(Endorsed :) U.S. dist. court, dist. of Kansas, Wichita term, Sept., 1889. 
United States, pl’ff, vs. Charles Lane, def’t, No. 6421. Transcript filed 
Dec. 6, 1889. Geo. F. Sharitt, clerk. 


24 UNITED STATES OF AMERICA, 
District of Kansas, ss: 
I, Geo. F. Sharitt, clerk of the circuit court of the United States of 
America for the district of Kansas, do hereby certify the forgoing to be 
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a true and correct copy of the record and proceedings in the case of United 
States of America vs. Charles Lane, No. 6421, in said court (being a copy 
of the transcript of the record and proceedings in the district court of the 
United States for the district of Kansas filed in this court Dec. 6, 1889). 

In testimony whereof I have hereunto set my hand and affixed the seal 
of said court at my office in Topeka, in said district of Kansas, this 27th 
day of March, A. D. 1890. 

[SEAL. } GEO. F,. SHARITT, 

Clerk. 


ORIGINAL DOCKET 
CHARLES Mason LANE. otherwise called CHARLES LANE. 
EX- PARTI 


Brief on Motion for Leave to File Petition, &c. 


= 


IN THE 
~~ Supreme Court of the Cnited States. 
, OCTOBER TERM 1889. 


Brier kor LAN! 
———— - a 


I appears that the indictment against LLane—the one 
on which he was tried—was returned and filed in court 
on the Ist dav ot September, ISS According to the 
memorandum at the bottom of the indictment, it was 
based on section 5545. Revised Statutes That statute is 
as follows 

‘Every person who, within the places or upon any of 
the waters specitied in section 0359. commits the crime 
of Pitpre, shall suffer le ath “ 


f yoo? describes the places re- 


Paragraph 1 of section 
ferred to In section 5545 mm the following words: 
“Within any tort, arsenal, dock-vard, magazine, or In 
any other place or district of country under the exclusive 
jurisdiction of the United States.” 


Paragraphs 2 and 8 of that section refer to the high 
seas, and to the navigable waters of the United States, 
and have no application here. 

The body of the indictment charges that the “ grand 
jurors of the United States of America, duly impanneled 
and sworn, and charged to inquire of offenses committed 
within that part of the said district lying north of the 
Canadian river and east of Texas and the one hundredth 
meridian not set apart and occupied by the (‘herokee, 
Creek, and Seminole Indian tribes” (see 22 Stat., 400), 
‘upon their oaths do find and present that Charles Lane, 
late of that part of the public domain acquired by the 
United States of America by the act of Congress approved 
March 2, 1889, commonly known as Oklahoma, and 
being a part of the district of Kansas ds aforesaid, on or 
about the 4th day ot July, In the vear 1SS!, at that part 
of the district aforesaid, the same being a place and dis- 
trict of country under the exclusive jurisdiction of the 
United States, and within the exclusive jurisdiction of 
this court, with force and arms, in and Upott one Frances 
M. Skeed, «i female under the ave of sixteen Vears, and 
then and there violently and feloniously did make an 
assault upon her, the said Frances M. Skeed, and then 
and there, forcibly and against her will, feloniously did 


ravish and «did earnally know, against the peace and 


dignity of the United States of America, ania COMLPArY to 
the form of the statute in such case made and provided.” 

It will be observed, that the act of (Congress does hot 
define the crime ot Pape, but simply denounces the pun- 
ishment:—death. The settled rule in such cases is, that 
where Congress has denounced an offense by its common 
law hame, as for Instance, rape in section 5345 of the 
Revised Statutes, the act of | ‘ongress stands asif the com- 
mon law had been re-enacted in so many words, and the 


common law Inust therefore be resorted to for il detini- 


tion of the crime. 


oy ao Coppersmith, , Fed. Rep., 19S. 
lN vv. Oute rbridqe 6 saw. U. U., GRY. 
Whart, Cr. L. (8th Edn), 25.3. 

Rice v. R. Rd, 1 Bl. U. S., 358. 
McCool v. Smith, 1b., 459 


In J Pussell on ('rimes, p. 675, Tape 1s detined to be 
“having unlawful and carnal knowledge of a woman by 
force and against her will.” See, too, 3 Greenl. Ev., (14 
hn), 209. 

It will be noticed, that the charge contaimed in the in- 
dictment exactly embraces the offense as defined by the 
authorities, except In the one particular, that instead of 
describing Frances M. Skeed as a woman she ts deseribed 
asa female under the age of sixteen years. This how- 
ever can make no material difference, as the meaning of 
the grand jurors evidently was that Frances M. Skeed 
Was a Woman, or was understood to be a woman, for 
otherwise the charge of the crime would not have been 
complete. 

It will be also noticed, that the definition of the crime 
contains nothing with reference to the age of the woman 
pot whom the offense has been committed. It must 
he, therefore, that the statement as to Frances M. Skeed in 
the indictment, that is to say, that she was under, sixteen 
vears of age, was wholly immaterial, under this indiet- 
ment, which is purely and simply one for rape. It was 
mere surplusage, and need not have been proved in order 
to sustain the charge contained in the indictment. Had 
the jury returned a verdict that the defendant, Lane, was 
yullty as charged in the indictment. there would not 
have been the least difficulty in determining what offense 
he was convicted of, and manifestly the offense would 
have been one exactly within the definition of the com- 


mon law as adopted by section 5345, Revised Statutes. 
But the jury did not do this. On the contrary, they re- 
turned the following special verdict: 


“We, the jury in the above-entitled cause, duly 1M- 
panneled and sworn, upon our oaths find the defendant 
guilty of criminal and unlawful knowledge of Frances 
M. Skeed, a female under the aye of sixteen Vears, as 
charged in the indictment.” 


It is plain that this last phrase—* as charged in the 
indictiaent ’—has reference only to the tact that Frances 
M. Skeed Wis a female under the ave of sixteen years, 
as is stated in the indictment. The jury did not, how- 
ever, as Is apparent from the record, find that Lane, 
with foree and arms in and mpon lrances M. Skeed viol ntly 
and fe loniousl y made an assault, and then and there, forcibly 
and against her will. feloniously did ravish and carnally 
know her. The jury omitted to return any such state of 
facts in their verdict, and, in substance, as is well settled 
by the authorities, by their verdict acquitted Lane ot 
the offense of Pape, 1 omitting to find the hecessary 
facts to constitute that crime. 

There can be little doubt that the jury intended to tind 
the defendant, Lane, eullty tbndder tit entirely ditlerent 
statute from section O54, quoted above—that Is to Say, 


+ 


under chapter 120. Zot S. Statute. Gos. bemng the act 
of Congress of the Oth of lebruary, ISSO. That statute 


provides as tollows: 


* That every person who shall carnally and unlawtully 
know any femal under the ave ot sixteen vears, or who 
shall be accessory to such carnal and unlawful knowl- 
edge before the tact in the District of Columbia or other 
places, except the Territories over which the United States 
has exclusive jurisdiction, or on any vessel within the 
admiralty and maritime jurisdiction of the United States, 
and out of the jurisdiction ot any State or Territory, shall 
be cullty of a felony, and when convicted thereot shall 


' 


a 


*) 


be punished by imprisonment at hard labor for the first 
offense for not more than fifteen years, and for each sub- 
sequent offense for not more than thirty years.” 


The indictment under which Lane was tried not only 
appears not to have been drawn under this statute, but, 
as already stated, appears upon its face to have been 
drawn under section 5345 of the Revised Statutes. There 
is an indictment in the record which, according to the 
memorandum at the foot of it, appears to have been filed 
in court on the l4th day of Septem ber, LSS, the very 
day on which the jury returned their verdict against 
Lane, which appears to have been technically drawn 
under this statute, and in fact refers to it in a note at the 
bottom of the indictment. This indictment, it will be 
seen by comparing the two, charges an otfense entirely 
different from that charged in the first indictment, being 
the One hereinbefore stated. 

And right here it is well to ask the court to bear in 
mind all the time, that Lane was tried on one indictment 
and convicted and sentenced under ‘another. 

The charge here (the second indictment) is that “the 
said Charles Lane then and there, in and upon one 
Frances M. Skeed, then and there being a female child 
under the age of sixteen vears, did then and there car- 
nally, unlawfully, and feloniously make an assault upon 
the said Frances M. Skeed, and then and there feloni- 
ously and unlawfully and carnally did know and abuse 
her, contrary to the form of the statute in such case 
made and provided.” 

It is impossible that Lane could have been tried under 
this indictment on the same day it was returned into 
court, or that he could have been tried on both the in- 
dictments at one time, and it is certain he was never 
tried on the last-mentioned indictment. 

This question is then presented: Was the jury author- 
ized, under the indicturent for rape, first herein stated, 


f) 


to return the verdict it did return, as already recited? 
[t must be conceded that the verdict as returned would 
have been a good verdict under the last indictment—that 
is to say, under the indictment based on the act of Con- 


gress of the 9th of February, 158°. But this act of 


Congress, beyond doubt. created a new offense—that Is to 
Say, it is an offense which before its enactment had not 
existed in any place subject exclusively to the jurisdie- 
tion of the United States. This being so, the question 
recurs Wnether or not the verdict was authorized by see- 
tion 1035, Revised Statutes, which provides as follows : 

“In all criminal cases the defendant mav be found 
cuilty of any offense, the commission of which is neces- 
sarily included In that with which he ts charged in the 
indictment, Or may be found euiltv of an attempt to 
commit the offense as charged. provided that such attempt 
be itself il separate oflense 4 


Now, it will be noticed that in order to come within 
this provision, thi offense of which the party Is convicted 
must necessarily be included 11) tliat with whieh he Is 
charged In the indietment. This, the nis the test: for if 
the offense is not necessarily included in the one charged, 
then manifestly, the defendant cannot be convieted, be- 
cause the Constitution of the United States, in article 6 
of the amendments, declares, HMOhye other things, that 
in all criminal prosecutions the accused “shall be in- 
formed of the hature and Cause Oo] the il cusation.” 

It Is certainly saie to Say, that the crime defined by 
chapter IPO, 25 Statute, Gos, being the act of Congress ot 
the 9th of February, ISS9, and the erime charged in the 
second Indictment mentioned above, Is not necessarily 
Included in) the definition of the crime of Pape, which 
crime is the only one denounced in section 5345, Revised 
Statutes, and the only erime charged in the indictment, 
being the one under which Lane was tried. This position 
necessarily follows from the faet that the woman upon 
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whom the crime of rape is committed need not neces- 
sarily be under the age of sixteen years, nor of any 
other particular age, but may be of any age, whether 
above or below it. While this is so. it must be conceded 
that the crime, under the act of Congress, of February 
%. ISS9, cannot possibly be committed unless the female 
Is under sixteen vears of age. 

It is true, that the first indictment, being the one 
under which Lane was tried, does charge that Frances 
M. Skeed, the female upon whom the offense was perpe- 
trated, was under sixteen years of age ; but that charge 
or statement was not only not necessarily a part of the 
indictment, but was mere surplusage; that is, such mat- 
ter as must necessarily have been wholly disregarded in 
determining whether Lane was guilty or not guilty of 
the offense of rape as charged. 

2? Puss. C'r.. 786. &e 


Whart. Cr. Pl and Pr (Sth Edn). sees. 90.91. and notes. 


Again, section 5345, Revised Statutes, was passed on 
the 3d dav of March, 1825; section 1055, Revised Statutes, 
was passed on the Ist day of June, 1872. 

On the first dav of June, 1872, when the last-mentioned 
statute was passed, it could not possibly have been con- 
tended in any court of the United states that section nA, 
Revised Statutes, denouncing the punishment of rape, 
authorized a conviction upon the state of facts contem- 
plated by chapter 120, 25 Statute, 658, being the act of 
Congress of the 9th of February, LSSY. We presume this 
would be conceded. Then the question Is, whether the 
passage.of the act of Congress of February 9, 1889, had 
of itself the effect of enlarging the scope of section 5545, 
Revised Statutes, which, before its passage had been lim- 
ited to the crime of rape as defined at the common law, 
so as to make that section embrace the new offense, first 
made such by the act itself? This question needs only 
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to be asked in order to furnish its own answer. No‘such 


latitude of construction eould be indulwed in the Case of 


«a statute defining and punishing a crime. Under the 
English law the crime of rape was entirely distinet from 
the other crime termed “the unlawful carnal knowledge 
of female children.” We have not found ahi instance in 
which the indictment for rape has been held to support 
a conviction of the offense of the unlawful carnal knowl- 
edge of | ehild, and it Is het saying Loo much to assert 
there is no such case. 

[t is evident some one was anxiously after Lane, and 
every possible chance was taken to conviet him; but in 
an eager state of mind to accomplish this, the work was 
overdone Two indictments for totally distinct, separate 
offenses were preferred against him, and he was tried on 
the one for rape and nominally convicted under it, but 
in law he was convicted and sentenced on the other 
The penalty under the one he was tried on is death, and 
the penalty under the other, the Ole he Wiis convicted 
and sentenced Ol), Is iMprisonment. This difference ot 
punishment shows the two offenses are distinet, if any- 
thing were required to do this. Wharton Cr. Law, 1124 
el Seq., where many of the statutes of the States on these 
matters are collected, as well as many decisions upon 
them, explains fully how far apart these offenses are inall 
their essentials. 


The verdict In} this CHS does hot respond Lo the in- 


dictment at all: it is special, and omits the finding of 


* force and against her will” as charged in the indictment, 


the very essence of rape, but tinds the facts responsive to 
the other indictment on which he was not tried. It isa 
hew departure tory a man on Ohne indictment, and COll- 
vict and sentence him on another, charging a distinet 
and separate offense from the one he was tried on, and 


the authority to do this remains vet to be discovered. 
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It is a fundamental proposition of the law, whether 
tested by the Federal Constitution or the constitutions of 
the several States, that no man shall be twice placed in 


jeopardy of life or limb, or to speak more plainly, that 


no one shall be twice tried, much less punished, for the 
same crime or misdemeanor. 
key parte Lange, ls Wall. 6.3 


Suppose this conviction of Lane stood upon the imadiet- 
ment for rape upon which he has been tried (and osten- 
sibly convicted and sentenced) and the verdict, instead 
of being in the special form in which it aippears In this 
record, was simply a verdict of guilty as charged in the 
indictment, would it be contended for a moment that 
such a record—that is a record presenting such an indict- 
ment and such a conviction—would support a plea of a 
former conviction to an indictment based Upon an act of 
Congress of February 9, 1889, in the precise language of 
the second indictment presented by this record t Hardly. 
And if it could not be, then it must be manifest that the 
conviction of Lane under the indictment for rape is no 
bar to another prosecution under the aet of Congress ot 
February 9, 1889, because the special verdict which the 
jury has returned cannot give any additional force to the 
indictment, and make it embrace an offense outside the 
language of the indictment, and outside the definition of 
rape at the common law, which, as we have seen, was 
substantially adopted by section 5545, Revised Statutes. 
Now, if the conviction of Lane under the indietment for 
rape would not be a defense to him when indicted under 
the act of Congress of February 9, 1889, then asa matter 
of course that conviction was unwarranted and cannot 
stand. 

Suppose it is conceded that at the common law a 
female under ten vears of age Was incapable of consent, 
and that by the statute of Westminster, 1 chapter 15, twelve 
vears was made the age of consent in a female, and that 
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the common law and the statute are both in force in 
the American States generally as the common law of 
those States—(NSee 2 Bishop's ('r. Pro.. see. 11383. and 1 Russ 
Cr., 69.3, et seq.) —even with this concession, the case against 
Lane would not be aided, because, by the same common 
law, it is no offense to have carnal knowledge of a female 
above the age of twelve years and under sixteen, with 
her consent. The age of consent was first made sixteen 
vears, so far as the places within the jurisdiction of the 
United States are concerned, by the act of Congress of 
February 9, 1889, now under consideration. However. 
if it were otherwise, and if the common law of the Amer- 
ican States exactly contormed to the definition of the aet 
of Congress, still it is well settled that in the United States 
eourts there 1S ate such thing Hs i common-law erime, 
and no authority to punish an offense unless there is an 
act of Congress expressly conferring the power. 

This doeetrine has been settled firmly and bevond dis- 
pute, after long and earnest and almost heated contests, 
and is now one of the axioms of our national jurispru- 
dence. 

(oN v. Hudson and Goodwin, ? Cranch, 32 

As early as the case of the United States v. Coolidge, / 
Wheat., 415, the court said it would not review its decis- 
ion in the case of the | Sov. Hudson and Goodwin, or draw 
it into doubt 

That oreatest and eranade st system of human law—the 
common Iaw—finds no resting place in our national ju- 
risprudence for jurisdictional purposes, and all efforts to 
borrow from it in this regard are idle. 

Wheaton v. Pe fers. S Pet.. 561 et we (J. 


i nnsylvania Vv. Whee hing Bridge Co., 1.3 Hlow lS 


and the two cases cited sup. from / Black, 358 and 459. 
U.S. v. Worrall, 2 Dall., 384. 


ker parte Bollman, ; 5S py 
# S, .£ Be Piliin, M1 Wheat... peal) 


L| 


As Chief-Justice Marshall held, that even to award the 
writ of habeas corpus by the courts of the United States 
there must be written law giving the power, although 
resort might be had to the common law for the meaning 


of the term haheas corpus. 
Kr-parte Bollman., SU). 


For the purpose of defining, as we have seen, the com- 
mon law is abundantly resorted to, but there we stop. 

Kent (J Com.. S32 et seq.— Holmes, 1.3 edition—), after 
reviewing all the cases on this subject, affirms this view 
and says: 

“The safe course undoubted], is, to confine the juris- 
diction in criminal cases to statute offenses duly defined, 
and to cases within the express jurisdiction given by the 
Constitution.” 

See Spear hed. dud. ps and GO? et se ]. 

l nited States vy. Barney, 5 Blatch.. 94. 
Wilson’s Case. 3 Th.. Medd. 
Wharton Com. Am. Law. 24 
Th. Cr. Law (Sti kad.). P54 


“Although the courts of the United States administer 
the common law in Maly Cases, they do not derive au- 
thority from the common law to take cognizance of, and 
punish, offensesagainst the Government. Offenses agaist 
the Nation are defined and their punishment prescribed 
by acts of Congress.” 

| Cooley Cons. Lam. 19, 20. 

"a Congress has not declared an act done to be a 
crime against the United States the courts have no 
power to treat it as such.” 

U.S. v. Reese et al., 92 U.S... 216 

From which it follows, that before an offense can be- 
come cognizable in the cireuit court, the Congress must 
first detine or recognize it is such and afhix i punish- 
ment to it and confer jurisdiction upon some court to 
try the offender. 

U. S. v. Hall, 98 U. Ss 345 
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So strict have the courts been in adhering to this rule 
they would not take jurisdiction of offenses not defined 
by statutes that were virtually or consequentially in- 
cluded in others that were defined. The United States v. 
Ramsey, Hemp. C. C., 481, is a striking illustration of this, 
where the court, with sadness of heart, quashed an in- 
dictment against Ramsey for being accessory to the 
killing of a man in the Indian country, holding that 
there was no law to punish him for this, but there was 
for the punishment of the erime of murder. 

See also U.S. v. Terrell, Hemp. C. C., 411 and 422. 


[low far section 1055, Revised Statutes (passed June 1, 
[S72), already referred to, would obviate the objections 
in the case of Ramsey and Terrell, just cited, it is need- 
less here to Inquire. 

[t is also objected that the indictment on which Lane 
was tried was no such bringing of a case as the court 
could notice. It is made the duty of the district at- 
torney to institute and prosecute all suits, civil and crim- 
inal, for the government before the district and cireuit 
courts (section 771, Revised Statutes); and unless 
these suits are so instituted and prosecuted the courts 
can take no cognizance of them—they must be both in- 
stituted and prosecuted by him. 

Spear, sup.; He te and cases cited. 


Ud «tw, F Pet Nis. ? Cy 
This ST Ade is signed by one claiming to be as- 


sistant district attorney, and does not disclose the name 
of the district attorney proper. The only authority for 
appointing assistant attorneys is found in section 363, 
Revised Statutes, and by that the Attorney-General can 
appoint them to assist merely, but not to lead or dis- 
place the district attorney, and these assistants are re- 
sponsible to the Attorney-General. According to the 
authorities above referred to, he must be appointed and 
commissioned as district attorney. These assistants 


+e. 


, = 


hold merely the letter of appointment from the Attor- 
nev-General to assist, as may be required, «ec. 

If they were the mere deputies of the district attorney 
(and in much they do, in effect, they are such), they would, 
under the law, be compelled to disclose the name of their 
principal or chief in their acts. But as it is, whatever 
their work may be, their signing and putting in declaras 
tions, indictments and all that, in their name alone, is not 
such as the courts can notice. There must be a sponsor 
for them responsible to the law and the courts. Such was 
not the case here, and this indictment must be held to 
be worthless; and the other one, on which Lane was in 
law convicted, is no better. It is scarcely worth while to 
remind the court how earnest it was in Bain’s case, 12] 
(.S.. 7, to have a clean, clear, complete indictment in all 
respects. These exhibited here (the one Lane was tried 
on and the one he was convicted on—both) are deficient 
in what gives all indictments an introduction to and _ re- 
ception by the courts. 

But another most formidable obstruction to the convie- 
tion of Lane is, that by the very terms of the act of 
Congress of February ?, 1SS89, 25 Statutes, 658, the terrt- 
tories of the United States are expressly excluded or 
exempted from the places over which Congress has de- 
clared the act shall be the law. The language is: “ In 
the District of Columbia, or other places, except the terri- 
tories over which the United States has exclusive juris- 
diction.” 

Can language be plainer? Is not Oklahoma a territory 
of the United States within the meaning of the term 
“territories” as contained in the act of Congress? This 
will searcely be denied ; and if it is not, then it must be 
conceded that the act of Congress of the 9th of February, 
LSS9. is not in force in Oklahoma, and that section 5345, 
Revised Statutes, which, we have seen, reaches only the 
crime of rape, is the only law on the subject which the 
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Federal courts ean enforce there. If this is correet. and 


no one can successfully challenge it, it is very clear that 


Lane has been improperly convicted, and is entitled to 


his discharge. 


There is probably no authorized definition of the 


plirase ses the Territories.” 


[It is easy enough to understand that when Congress 


provides a governmental system for a ‘Territory, consist- 


ing of a Legislature, courts, a governor, and the like, 1 


then becomes “an organized Territory.” 
hr-parte Morgan, At} heed. Rep., 304-307, 


[t does not follow, however, because there Is no organ- 


ized territorial government that the district of country 


does not come within the general term “ Territories.” 


In each of the indictments in this Record it is charged, 
referring to the country within which the grand jurors 


are to Inquire of otltenses committed, that such portion ot 


country is “that part of the said district lving north of 


the Canadian River and east of Texas and the one hun- 


dredth meridian not set apart and occupled by the 


Cherokee, Creek, and Seminole Indian tribes:” and in 


deseribing the particular part of that country of which 


Lane was an inhabitant, and wherein it is alleged he 


committed the offense, it is charged to be * that part of 


the public domain acquired by the United States of 
America by the act of Congress approved March 2, 1889, 
commonly known as Oklahoma.” And further, that the 
same “Is a place and district of country under the ex- 
clusive jurisdiction of the United States, and within the 
exclusive jurisdiction of the District Court of the United 
States for the District of Kansas.” 


These statements in the indictment necessarily show 


two tacts: 


(1) That the district of country for which the 


grand jurors were authorized to make inquiry was nota 


part of what is ordinarily known as the “ Indian coun- 


ceed 
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try;” and secondly, that the part of the public domain 
wherein the supposed offense of Lane is charged to have 
been committed, was technically and legally a part of 
the public domain otf the United States. 

In (row Dog, ea parte, 109 US. 556, the court defined 
the term “ Indian country ” as applying to all the coun- 
trv to which the Indian title had not been extinguished 
within the limits of the United States, whether within a 
reservation or not, and whether acquired before or since 
the puissage of the act of Congress, chapter Ol, section # 
act of 1834, 4 Statute, 729. 

This holding was reaflirmed in the United States v 
Le Bris, 121 U.S, 78. The negative of the proposition 1s 
necessarily true, to wit, that when the Indian title has 
been extinguished to any particular territory within the 
limits of the United States, whether within a reservation 
or not, and whether acquired before or since the act of 
(‘ongress referred to, the country ceases to be “ Indian 
country ” within the usual meaning of that term, and 
becomes a territory, or some other portion of the public 
domain of the United States, section 1S39, Revised Stat- 
utes. 

Then if Oklahoma is not a territory of the United 
States, and is not a portion of the “Indian country,” and 
is not a State of the American Union, then the question 
arises, What is it? It would seem this question can ad- 
mit of but one answer, and that ts, it is a part of what Is 
ordinarily understood to be the “ Territories” of the 
[United States, as used in the act of Congress of February 
% 1ISS9, above referred to. And does not the aet of Con- 
gress which extends the jurisdiction of the District Court 
of the United States for the District of Kansas over Okla- 
homa imply as much’? Congress is not restricted to any 
particular form of territorial government for a territory. 
[t has been settled that it can organize a territory in its 
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own discretion, and that there is no limitation upon its 
power. 


Wrart. flom. Am. 4, and note / 4 
lS. v. Gratiot. 14 "el. 37 


And see Clinton vy. Lnglebrecht, 13 Wall. dh, for the 
various plans of territorial organization—incipient, pro- 
visional, permanent, and what not. The sending a dele- 
vate to Congress (sec. 1862, R. 8.) is a right granted only 
to the highest grade of territorial organization, 

In the Gratiot case, just referred to, it was held that 
the word “ territory,” ws used in the Constitution of the 


United States, article 4, section 3, clause 2, means merely, 
or rather ts equivalent to, the word “lands.” It may be : 
that Congress intended in the use of the word in plural : 


In chapter 120, U.S. Statutes, 658, act of February 9, 1889, 
to CONVEY the Same meaning of the word, 
Recurring to the act of Congress of March 2, 1889, 


referred to in the indictment. we find it declared in 
section 13, “that the lands acquired by the United 


States, under the agreement with the Seminole nation of 


Indians. shall be a part of the public domain to be dis- 


posed ot only ‘as therein provided.’ ” And that the 


same provision shall apply to the lands “ acquired from 


the Muscogee or Creek Indians by the agreement with 


them.” Provision is then made in the same act for the 


disposal of all the lands acquired iLs public lands. In 


section 14, which authorized the President to appoint 


commissioners to negotiate with the Cherokee Indians, 


and with all other Indians owning or claiming lands 


lving west of the 96th degree of longitude in the Indian 


Territory, for the cession of all their title, claim, or 


interest of every kind or character in or to said lands, it 


was provided that if the (‘herokee nation should accept 


the proposition to cede the lands. and by ‘its legislative 


authority ratifv the same, the said lands should there- 


Upon become a part of the public domain, for the pur: 
pose of the disposition provided by the act; and the 
President was authorized, as soon thereafter as he might 
deem it advisable, by proclamation, to open the lands to 
settlement in the manner and to the same effect as is 
provided for with reference to the other lands acquired 
from the other nations of Indians. 

It is submitted this legislation only confirms the view 
we have taken, and that for all substantial purposes 
Oklahoma has been recognized by Congress as a terri- 
tory of the United States, and that the exception by the 
word “territories” in the act of Congress of February 
% ISS9, of the places over which that act is to be the 
law, necessarily excludes Oklahoma, and that the act 
of ¢ ‘ongress has no foree there. 

But again, whether we consider the one indictment or 
the other, the jurisdiction rests, under the statute, upon 
first paragraph of section 5339, Revised Statutes—* within 
any fort, arsenal, dock-yard, magazine, or In any other 
place or district of country under the exclusive jurisdic- 
tion of the United States.” &e 

“If we have recourse to that pure fountain from which 
all the jurisdietion of the Federal courts is derived,” we 
tine this clause is almost a transcript of clause 17, section 
S. article 1 of the Constitution, with a _ words added. 


vy 4 a par 
a. these 


by one of the ploneer rules of 
added words must be construed bv the particular words 
that precede— 

? Indl. 173 

Broom L. Masr.. 577-85 (Sth kad.) 

Nedqu ick Cons... JG0-—1 and notes 

Righ. Writ. Law., 245-6. , 

yD Witthiat. 236 


And this rule seers to have been applied directly under 
this provision ot the Constitution by Judge Story in U. 
S. Vv. Cornell, 4 Mas. F. =. (,() et Ne JE 


IS 


It is very certain Oklahoma ts not a fort, arsenal, maga- 
zine, or dock-yard, or any “other place or district of 
country ” like them. It would be almost ali absolute 
mockery to intimate such a thing. The tide of popula- 
tion that has, in the past eleven months, drifted there in 
crowds almost dwarts into littleness the rush for Califor- 
nia in “49 and ‘50; it is, indeed, fabulous. Why, we 
have land districts and land officers there, and already 
Congress is looking anxiously into the matter of land 
entries in that country. Elements of the highest, most 
advanced, and most acute state of civilization meet us 
there on all sides, and it would be a shocking abuse of 
languave to talk of it as a place or country like unto a 
fort, arsenal, Magazine, or dock yard. 

[t is away out of that class, and is now a territory. We 
have seen there are degrees or erades of territories. 

The act of Mareh 8, S19, made Florida a Territory, 
with limited and restricted powers > hot with a delegate 
to Congress, to be sure, but it was a Territory, and went 
on thus till the act of Mareh 5, 1821, when further 
powers were given the President, and it was still a Terri- 
tory, and so called in the act, and it so continued till the 
act of March a, ISZzZ, when if Wiis brought uly) loa per- 
manent organization of a Territorv. But it was called 
and known throughout as the Territory of Florida. 

The Am. Ins. (Co: v. Canter, 1 Pet.. 511, et Set. 


No one ever dreamed of classing that with forts, 
arsenals, Xe., YO—never. Take the history ot Alaska ils 
another example, which is familiar to the court, and 
need not be reeited here. True, these are not territories 
as Wyoming, Idaho, New Mexico, &e., but they are terri-’ 
tortes of a lesser grade, with organizations hot so thorough 
and complete. But we cannot cut up the word territo- 
ries Into fragments: we must take it as it Is and as it 
runs through our entire body of laws from our earliest 
history. (See J Wall., sup.) 
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Take Idaho for instance. But a short time since a 
bill was enacted by Congress to dismember it, and it 
failed to pass through the executive ordeal safely. 
Standing out on the map as a roughly-finished shoe, the 
toe and a part of the instep were set apart to Washing- 
ton Territory, with a view, as was then said, of giving 
over the balance to Nevada at some future day. 

Even with all that, Idaho never got down to the rank 
of forts, arsenals, &ec.: and so far from this, it is now 
erect, tapping loudly at the door of Statehood, with high 
hopes of admission. 

Construing, then, the section of the Constitution as to 
forts, arsenals, &c., and section 5339, Revised Statutes, 
together with the clause of the Constitution (el. 2, see. 3, 
art. 4), as to making “all needful rules and regulations 
respecting the territory or other property,” &c., and the 
act of February %. 188%), excepting “ territories,” so that 
they may all stand and have full foree and effect, our 
conelusion on this point seems to be irresistible. 

The remedy here sought by Lane, who is now In 
prison, is clearly authorized by tha law: nor does the 
qualifving provision in section 755 Revised Statutes 
affeet it. | 

In Ke parte Lange, sup. it is ruled, “the doctrine of 
this court affirmed, that where a prisoner shows that he 
is held under a judgment of a Federal court, made with- 
out authority of law, the Supreme Court will, by writs of 
habeas corpus and certiorar’, look into the record, so far 
“us to ascertain threat fact: nnd if it Is found to he 4). will 
discharge the prisoner.” (Cases cited in note, p. 166.) 

Since that decision this question has been before this 
court mn all kinds of shapes and on almost all varieties 
of cases, and it has been affirmed and reaftirmed time 
and again. Its affirmance was intensified in Bain’s 
ease, 121 U. S., NU D., and that was purely Upon the suf- 
ficiency of the indictment, and Batn’s case refers back to 
| part Lanve and all the Causes Intermediate. 
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There is nothing in the searching and powerful opin- 
ion of Mr. Justice Field, speaking for the court, In 
Mahon v. Justice, 1.27 U.S, 706 et seq., in applying section 
795, Revised Statutes, adverse to this position, but quite 
the contrary, the opinion Ix in direct line with the cases 
already cited. } 

In Ilans Nielsen, Petitioner, 131 U.S., 183-85, this court 
reviewed most of the previous cases on this subject, and 
conformed strictly to them, by holding, “when a court 
is Without authority to pass a particular sentence, such 
sentence is void, and the defendant imprisoned under it 
may be discharged on habeas COrpUs”’; and, “a judgment 
In a criminal case, denying to the prisoner a constitu- 
tional right, or inflicting an unconstitutional penalty is 


void, and he may be discharged on habeas corpus.” 


Believing, then, without recapitulating the argument, 
we have shown Lane was illegally held upon an msutf- 
ficient indictment, and sentenced without authority of 
law, and in fact in violation of the Constitution, we 


respectfully submit he should be released from prison. 
Wa. M. RANDOLPH, 
A. TH. GARLAND, 
a. ud. may, 
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In the Supreme Court of the United States. 


OcToBEeR TERM, 1889. 


CHARLES Mason LANE, OTHERWISE | No. —. 
called Charles Lane, ex parte. 


3 mn fae ’ * 
" ; ye a 


PETITION FOR THE WRIT OF HABEAS CORPUS. 


BRIEF FOR THE UNITED STATES. 


Iu the Supreme Court of the United States. 


OcTroBper Term, 1889. 


CHARLES Mason LANE, OTHERWISE | No. —. Origi- 
called Charles Lane, ex parte. j nal. 


PETITION FOR THE WRIT OF HABEAS CORPUS, 


BRIEF FOR THE UNITED STATES, 


STATEMENT OF THE CASE, 

The record shows— 

That in the district court of the United States for the 
district of Kansas the following indictment was found 
against the petitioner : 

THe UNItrep STATES OF AMERICA 
District of Kansas, 8s. 
In the district court of the said United States, in and 
for the said district, September term, 1889. 


THe UNITED STATES OF AMERICA 
vs. 
CHARLES LANE, WHOSE MORE FULL 
Christian pame is unknown. 


, | 
| Indictment 
( for rape. 


} 
At the term of the district court of the United 
States of America, in and for the said district of 
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Up 


2 
Kansas, begun and held at Wichita, in said district, 
on the 2d day of September, in the year of our Lord 
one thousand eight hundred and eighty-nine, the 
grand jurors of the United States of America, duly 
impaneled and sworn, and charged to inquire of 
offenses committed within that part of the said dis- 
trict lving north of the Canadian River and east of 


Texas, and the one hundredth meridian, not set apart 


and occupied by the Cherokee, Creek, and Seminole 
Indian tribes, upon their oaths do find and present 
that Charles Lane, whose more full Christian name is 
to the grand jurors aforesaid unknown, late of that 
part of the public domain acquired'by the United 
States of America by the act of Congress approved 
March 2, 1889, commonly known as Oklahoma, and 
being a part of the district of Kansas atoresaid, on 
or about the 4th day Ol July, in the vear of our 
Lord one thousand eight hundred and eightv-nine, 
at that part of the district of Kansas aforesaid—the 
same being a place and district of country under the 
exclusive jurisdiction of the United States,and with- 
in the exclusive jurisdiction of this court—(with 
force and arms, in and upon one Frances M. Skeed, 
a female under the age of 16 years, then and there be- 
ing, violently and feloniously did make an assault, 
and her, the said Frances M. Skeed, then and there 
forcibly and against her will, feloniously did ravish 


and earnally know, against the peace and dignity of 


the United States of America, and contrary to the 
form of the statute in such cases made and pro- 
vided), 
K.. HAGAN, 
Ass’t U.S, Att'y. 


m which were the following indorsements : 
‘No. —. The United States v. Charles Lane ; rape, 
sec. 5345; J. Hoopes, foreman; a true bill, 4. 


ay 


CINE Pee 


Hoopes, foreman; witnesses Wm. H. Skeed (Okla- 
homa City, [. T.), Frances M. Skeed, Dr. I. W. 
Benipe, N. T. Ross, Rosa Skeed, Dr. H. C, Hunter 
(Dodd City, Texas); filed September 6, 1889; J.C. 
Wilson, clerk. | 

That the defendant was arraigned and pleaded not 
guilty; that on the 13th day of September, the trial upon 
the indictment was had, the Government being represented 
by W.C. Perry, United States District Attorney ; that evi- 
dence was introduced on both sides; that the ease was 
argued to the jury: that the jury was charged by the court, 
and that the following verdict was returned by the jury: 


[NITED STATES ) 
is 


CHARLES LANE, } 


We, the jury in the above-entitled cause, duly im- 
paneled and sworn, upon our oaths find the defendant 
cuilty of carnal and unlawful knowledge of Frances 
M, Skeed, a female under the age of 16 years, as 
charged in the indictment. 

W. ACKERMAN, Foreman. 


(Indorsed :) The United States r. Charles Lane : 
tiled September 14, 1889. 


J.C. Wrison, Clerk. 


A motion for a new trial and a motion in arrest of 


judgment were both overruled, and the detendant was 
sentenced to be imprisoned in the Kansas penitentiary for 
the period of five years, where, as the return shows, he 
now is held by the warden of the penitentiary under the 


foregoing judgment. 


Sr ane inte. sae 
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ARGUMENT, 

The counsel for the petitioner urge three grounds for 
his release : 

(1) That there is no statute making the act which the 
jury found the petitioner to have committed, a crime at 
the place where it was committed, 

(2) That the indictment does not show that it was in- 
stituted and prosecuted by the district attorney of the 
United States. 

(3) That his conviction and sentence were in violation 
of the provisions of the fifth and sixth amendments to 
the Constitution of the United States, the former of which 
declares that no person shall be held to answer for a capi- 
tal or otherwise in famous crime, unless upon presentment 
or indictment by a grand jury; and the latter of which 
declares that the aceused shall be informed of the nature 
and eause of the accusation. 

[t is contended on the part of the United States that 
there is nothing in the reeord which would justify a court, 
sitting in a direct proceeding in error, to grant a new 
trial, much less any defect which would so avoid the 
sentence as to warrant this court, in a collateral proceed- 
ing like the present one, in releasing the convict. 

To establish this, it will be convenient to consider the 
grounds urged by counsel for the petitioner in their order. 


I. 


lt was a erime to carnally know a female under the aq 
of sirteen Years, aD that part of the public domain of the 
Unit d States de seribed an thre mndictment (is the place within 


whieh thre act there mn charged IIS committed, 


UR: 


nd 
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- 
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By the act of Congress approved February 9, 1889 (25 


Stats. L.., 658), it is provided : 


That every person who shall carnally and unlaw- 
fully know any female under the age of sixteen years, 
or who shall be accessory to such carnal and unlaw- 
ful knowledge before the fact in the District of Co- 
lumbia or other place, except the territories, over which 
the United States has exclusive jurisdiction ; or on any 
vessel within the admiralty or maritime jurisdiction 
of the United States, and out of the jurisdiction of 
anv State or Territory, shall be guilty of a felony, 
and when convicted thereof shall be punished by im- 
prisonment at hard labor, for the first offense for not 
more than fifteen years, and for each subsequent 
offense not more than thirty years. 

It is contended by the counsel for the petitioner that 
the words “except the territories” is an exception which 
includes the place in which the act charged in the indict- 
ment was committed. Theat place was commonly known 
as Oklahoma. 

By the act of March 2, 1889, and a release and con- 
veyance bearing date of the 16th day of March, 1889, 
the United States acquired the title from the Seminole 
and Creek Indians to all the lands embraced in what is 
now known as Oklahoma. On the 23d day of March, 
1889, the President by proclamation deciared that at 12 
o'clock noon of the 22d day of April, 1889, this part of 
the public domain would be open for settlement under the 
terms of, and subject to all the conaitions, limitations, and 
restrictions in the act of Congress approved March 2, 
1889, and the laws of the United States applicable thereto. 
These are facts. on record in the Secretary of State’s of- 
fice, of which the court will take judicial notice. 


By the conveyance froni the Indian tribes who had 
theretofore owned this land thus opened for settlement, it 
ceused to be “ Indian country.” (ex parte Crow Dog, 
1O9 UL S., 506.) 

At the time the erime was committed, the part of the 
public domain of the [ nited states known iis Oklahoma 
had no organized government. It had neither a gevernor, 
eourts, nor levislature, By act of Congress approved 
January 26, 1885, the jurisdiction of the district court of 
the United States for the district of Kansas had been ex- 
tended to the trial of crimes committed there. It was 
wholly under the control of Congress in July, 1889, and 
to no separate municipal organization had been delegated 
any power togovern It. 

It is confidently claimed on the pert of the United 
States that it was not one of the territories excepted 
from the operation of the act of lebruary 9 1889, cde- 
nouncing the crime of which the petitioner has been con- 
victed. The contention by counsel for the petitioner ts 
that the word “territories ” is to receive the same mean- 
ing that the word “territory ” has in the Constitution, 
where, in section 2, Article 1V, Congress is given power 
“to dispose of and make all needful rules and regula- 
tions respecting the territory or other property belong- 
ing to the United States.” 

[t is admitted that the expressicn used in the Constitu- 
tion is wide enough to include Oklahoma, but it is mani- 
fest that the exoression used in the statutes, “ territories,” 
has a narrower signification than the word “ territory ” as 
used in the Constitution. The use of the plural number, 


“territories,” and of the definite article, “the,” shows that 
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reference is had to something of which there are more 
than one within the exclusive jurisdiction of the United 
States, and the character of which is well known and de- 
fhned., Nor do we have to look beyond the words of the 
statute itself to find one characteristic of the territories 
which was in the minds of the legislators who passed the 
act. for in the clause following the one under discussion 
occur these words: 

Or anv vessel within the admiralty or maritime 
jurisdiction of the United States, and out of the ju- 
risdiction of any State or Territory. 3 

It isa cardinal rule for the constructivn of statutes that 
where a word Occurs twice in the samc sentence, or the 
same section, or the same act, it is to be given the same 
meaning in both places, unless a different meaning is ob- 
vious In its second use. In referring, then, to the juris- 
diction of a territory, Congress necessarily intended that 
the word “territory” as there used should mean some- 
thing exercising jurisdiction, t. ¢. a political body, a mu- 
nicipal government. It follows, therefore, that the ex- 
pression “territories ’’ used in the same sentence is to 
have a similiar meaning, and can refer only to municipal 
governments exercising jurisdiction over the publie do- 
main of the United States. 

This construction is founded in reason. It ts not to be 
supposed that in a part of the public domain open to 
civilized settlement there should be any less reason for 
punishing a crime of the nature of that defined in this 
statute than in the more populous District of Columbia, 


or the forts and arsenals, to which the econstruetion of the 
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counsel for the petitioner would limit the operation of this ’ 
act. 

On the other hand, by giving to the words “ the Ter- 
ritories ” the meaning of organized municipal governments 


exercising jurisdiction under the authority of the United 
States, the reason of the exception becomes apparent, be- 
cause thus understood every one of the Territories (with 
the exception of Alaska), is provided with laws of its own, 
passed by its legislature, elected and organized by au- 
thority of Congress, with power to denounce crimes and 
fix punishments ; and In the case of Alaska, by special 
statute the weneral laws of the State of Oregon in force 
May 1, 1SS84, are declared to be the law of that district. 


An examination of those laws shows that 2 crime sim- 
ilar to that punishable under this statute was there de- 
nounced. Section i deck Hill’s Annotated Laws of ¢ regon, 
page S8o7, | 

' 
If any person shall earnally know any female 7 
child under the age of fourteen vears * * *— such ) 
person shall be deemed guilty of rape, and upon con- ; 
viction thereof shall be punished by imprisonment 
in the penitentiary not less than three nor more than 
twenty vears, 


It is apparent, then, that what was intended by (‘on- 
gress 1p passing this law was to provide a punishment for 
this crime in all places within the exclusive jurisdiction 
of the United States where provision could not be or had 
not been made for such a crime by any other agenev. The 


meaning given to the word “ Territories” under this con- 


struction has often been sancti ned bv this court and others. 
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In the case of National Bank vs. County of Yankton, 
(101 U.S. 129), Chief Justice Waite, speaking with ref- 
erence to the Territories, said as follows : 


All territory within the jurisdiction of the United 
States not included in any State must necessarily 
be governed by or under authority of Congress, The 
Territorie S are haul political subdivisions of the outly- 
ing dominion of the United Slates, Their relation to 
the Government is much the same as that which 
counties bear to the respective States and (Congress 
mav legislate for them as a State does for its munie- 
ipal organizations. The organic law of a Territory 
takes the place of a constitution, and the fundamental 
law of the local government. 


In the case of Geofroy v. Riggs (133 U.S., 268), Mr. 
Justice Field, in determining the meaning of the ex- 
pression “States of the Union” used in the treaty with 


France involved in that CUse, AVS: 


Ordinarily these terms would be held to apply to 
those political communities exercising various attri- 
butes of sovereignty which compose the L' nited States 
as distinguished from the organized municipalities 
known as Territories and the District of Columbia. 

Again the learned justice says: 

To insure reciprocity in the terms of the treaty it 
would he hecessary to hold that by “States of the 
Union” is meant all the political communities exer- 
cising legislative powers in the country embracing 
not only those political communities which consti- 
tute the United States, but also those communities 
which constitite thre political hodie s known (Lx Territo- 
ries and the District of Columbia. 


i { 


In ex part Morgan (20 Ked. Rep., 505), Parker, Bie 4 q 


detines a territery as follows: 1 
' > 


A Territory, under the Constitution and laws of 
the United States, is an inchoate State—a portion of 
the country not included within the limits of any 
Strat and hot vel aclimitted aso State into the Union. 
but organized under the laws of Congress with a 
separate legislature, under a Territorial governor and 
other officers appointed by the President and Senate 
of the United States. 


It is submitted that Oklahoma was not a Territory 
Within its exception, and was therefore plainly included 


within the operation of the statute. 


LI. 


s 


The United Shore x distriet court of Kansas had jurisdic- A a 


hion lo rece rare and ti'y the mndictinent notwithstanding the ‘ 


faet that it was not signed hy the United States Attorney for 

that district. { | 
[t will be observed, in reading the opinion of Mr. Justice 

Brewer (which is appended to this briet’) atlirming the 

sentence of the district court, that it was left to the inge- 

nuity of the present counsel for the petitioner to present 

this feature of the case as a ground for denying the juris- 

diction of the trial court. The objection is based on sec- | 

tion 771 of the Revised Statutes, which provides that it 

shall be th duty of every district attorney to prosecute 

in his district all delinquents for crimes and offenses cog- 

nizable under the authority of the United States. | 
[t is argued that unless the indictment bears the signa- « 


ture of the district attorney the court has no rivht to pre- 


1] 


sume that it is being prosecuted by his direction, and that 
as he is the only representative of the United States whom 
the court can recognize in such pre nent ding, the Court has ho 
power to consider an indietment which is defective in this 
particular, It is admitted that the United States attorney 
represents the Government, and that he has the absolute 
control of the pone weedings pon the indictment after it has 
been found, and that. in the event of his refusal to prose- 
cute the hdictment, the court would have no power to try 
the case. But the body which finds the indictment ts the 
grand jury, and it may consider all cases brought before it, 
and find indictments inany one of them, even though the 
district attorney announce that he will not prosecute such 
indictment after it has been returned to the court. 

In the ease of the United States vs. Shuman (7 Sawyer, 
139) the question was whether a district attorney could 
dismiss al prosecution bevun before a commissioner. Mr. 
Justice Field therein defined the powers and duties of a 
district attorney as follows: 

While the charge is under investigation before 
either the commissioner or the grand jury, the dis- 
trict attorney has no absolute power over the case. 
His duty requires him to attend the sessions of the 
grand jury, to advise that by uly of the law upon points 
desired, to examine with SSCs, and, when directed, to 
draw indictments, but he can not control the action 
of that body, and, by declaring that the government 
will not prosecute any particular case, prevent its con- 
sideration. The duty ot that be uly Is to inquire into 
all matters charged to be offenses against the United 
States committed or triable in the district, and its 

power is In this respect unlimited, 
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It is at a later stage of the proceedings that the 
prosecution comes entirely under the direction of the 
district attorney. After indictment found and until 
trial commence his authority may be said to be ab- 
solute. 


[t is apparent, therefore, that the presence or absence of 
the signature of the district attorney at the foot of the 
indictment can-have no effect upon the jurisdiction of the 
court to receive and file the indictment as the action of 
the grand jury,and that the only office of his signature 
is as ev’ lence that the indictment will be prosecuted by 
him as the representative of the United States, 

The statute does not in terms require him to sign the 
indictment. There is no reason, therefore, why the court 
may not conclude from any other evidence that the indict- 
ment is being prosecuted at the instance and with the 
concurrence of the district attorney, and proceed to trial 
thereon. Accordingly, we find that in the case of the 
United States vs. MeAvoy (4 Blateht., 418), where, pend- 
ing the session of the grand jury, the attorney for the 
United States died, and the indictment was found while 
the office was vacant, it was held by Betts, J., that the 
grand jury was empowered to take cognizance of the case, 
and that the fact that the new district attorney had caused 
the prisoner to be arraigned and tried on the indictment 
was full evidence to the court of his coneurrence in the 
action of the jury, and of his prosecution of the prisoner 
in the name of the United States, pursuant to the directions 
of the statute. It was held that the signature of the dis- 
trict attorney was no part of the indictment, and that it 


a ay 
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was only necessary as evidence in court that he was con- 
forming to the duty imposed upon him by statute. 

The only question, therefore to be answered is whether 
there was any evidence before the trial court from which it 
had the right to infer that the indictment was prosecuted to 
trial with the concurrence of the attorney for the United 
States for the district of Kansas. 

In considering this question it is to be remarked that 
theugh the district court is a court of limited jurisdiction 
and in a direct proceeding in error the jurisdictional fact 
must appear in the record to sustain its judgment, the ju- 
risdiction in habeas corpus of thiscourt, though in some re- 
spects appellate and revisory, is a collateral proceeding, in 


which everv intendment will be made in support of the 


jurisdiction of the interior court, unless the want of it either 


as to subject ‘matter or as to parties appears in some proper 
form. Cuddy, petitioner (151 U. S.. 280.) 

The objection that the absence of the name of the dis- 
trict attorney at the foot of the indictment deprives the 
court of power to try it, in the light of the argument of 
counsel for the petitioner, is really an objection that the 
United States is not a party to the prosecution. In the 
absence of anything to the contrary, it 1s to be presumed 
from the court’s taking jurisdiction of it that it found as 
a fact that the United States was a party to the prosecu- 
tion, or in other words, that it found as a fact that the in- 
dictment was tried by the direction and with the consent 
of the authorized representative of the United States, the 
district attorney. 

But we are not left to presumption in this regard. The 


l4 


indictment is signed by Hagan, assistant district attorney. 
By section 363 of the Revised Statutes it is provided that 
the 


Attorney-General shall, whenever in his opinion 
the public interest requires it, employ and retain, in 
the name of the United States, such attorneys and 
counsellors-at-law as he may think necessary to assist 
the district attorn y- in the discharge of their duties, 
and shall stipulate with such assistant attorneys and 
| the amount of compensation, and shall have 
saipervision of their conduct and proceedings. 


GOotlls€e 


It i® to be presumed that Mr. Hagan, in signing the in- 
dietnobnt referred to in this case as assistant district attor- 
ney, Was complying with the law by assisting the district 
attormey in the discharge of his duty, and, therefore, that 
such gignature was appended by the authority and with 
the eqneurrence ot the district attorney, But, even if this 
presufaption is not justified from the signature of the as- 
sistand district attorney, the petition and return both dis- 
close that the district attorney himself, W. ci Perry, 
ee? va the trialon this indictment and represented the 
United States therein, which is the strongest possible evi- 
dence that the prosecution was at his direction and with 
his consent, and brings the ease exactly within the facts of 
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( omine now to the third objection raised hy counsel 


. . } . . . 
for the petitioner, the question ultimately to be answered 


Lo 


in disposing of it is whether the indictment charges the 
accused of the crime of which he was convicted. 

The crime of rape is shortly defined as the carnal knowl- 
edge of a female forcibly and against her will. The crime 
for which the prisoner was convicted was the carnal knowl- 
edge of a female under the age of sixteen years. It may 


be conceded in the outset that the crime of which the 


prisoner was convicted is not necessarily included in the 
crime of rape, for rape may be committed upon a woman 
more than sixteen years of aye, and the crime detined by 
the act of February 9, 1889, may be committed without 
force, and with the consent of the female. 

But when the crime of rape is com‘nitted upon a female 
under sixteen vears of age, the crime defined by the act 
of February 9, 1889, is also committed by the same act, 
because the two necessary elements of the latter crime— 
carnal knowledge, and an age of the victim less than six- 
teen years—are both present. The fact that another 
element, namely, of foree and want of consent, is present 
does not prevent the act from being a violation of the 
statute under discussion; for if the petitioner had been in- 
dicted in the words of the act of February 9, 1889, and, 
on the trial, the evidence had shown that the act was 
forcible and against the will of the victim, it would have 
been the duty of the jury to return a verdict of guilty. 
This is clear upon authority, 

In the case ot The Commonwealth Vs, Dake man and 
another (131 Mass., 577) aman and a woman were jointly 
indicted for adultery. The defense of the man was that 
the woman was so drunk as to be incapable of consent, 
and therefore that the crime was either assault or rape. 
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The supreme judicial court of Massachusetts refused to 
take this view, and sustained the court below in its refusal 
to give a charge to that effect. Said the court, by Allen, 


J.— 

It is an act committed by him, between him and 
the woman, although she is not the eriminal or con- 
<clous participant, And it is no less adultery that 
if is also rape, The ottenses are ditterent in the 
nature ofthe wrong done andin the facts which con- 
stitute them. Neither ineludes the other, and the de- 
fendant may be convicted of either without allegation 
or prool of some tact essential to the other, Carnal 
knowledve of a woman is the faet common to both: 
if it is with foree and against her will the erime is 
rape and the fact that she is married is immaterial ; 
if she isa married woman the crime is adultery and 
the fact that it is by force is immaterial. That a 
man can not commit rape.upon a married woman 
without also committing adultery only shows that 
he commits both crimes by one act whieh includes all 
the elements of both. 

The same ruling upon a similar state of facts was made 
in the Cus ot The Stat Vs. Saunders (30) Lowa. SY), 

In the case ot The (ominonmwea4lth Vs, Croodhue (2 \et- 
calf, 193) the defendant was indicted for rape upon one 
who was alleged in the indictment and proved to be his 
daughter. The court held that as the indictment con- 


tained all the specifications of a charge of incest, to wit, 


that the defendant unlawfuily had carnal knowledge of 


the body of his daughter, it was competent for the jury, 
if they should find that facet, but should not find that it 
was done by torcee anc against I) r will, is further alleged 


in the indietment, to return a verdict accordingly, and 
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that the defendant might thereupon be sentenced and pun- 
ished for incest. 

[In the case of Regina vs. Dicken (14 Cox’s Crim. Cases, 
page 8) Mellor, justice, held that where a statute made it 
a misdemeanor to carnally know any girl above the age 
of twelve and under thirteen years, a man knowing her by 
force and against her will might either be indicted for the 
statutory misdemeanor or for rape at common law, and 
that an amendment to the law defining the misdemeanor, 
which inserted the words “ whether with or without her 
consent,” was simply ex abundanti cautela, and did not 
change the sense of the statute. 

This: case was approved by the court of Crown Cases 
Reserved, in Queen vs. Ratelifie (10 Queen’s Bench Di- 
vision, 74) and by the approval of the conviction in the 
latter case, the question put by Justice Fry, who presided 
at the trial and reserved the case—* Whether the self-same 
otlense could at the same time he a misdemeanor and il 
felony ” was answered in the affirmative. 

There are cases in which it has been held that evidence 
making out a case of rape would not sustain af indictment 
for incest. State vs. Thomas (58 Lowa, 215); De Groat vs. 
The People (39 Michigan, 124); People vs. Hlarriden (1 
Parker’s Crim. Repts., 344); State vs, Ellis (74 Missouri, 
385). An examination of these cases wiil show, however, 
that the conelusion reached is based on the definition of the 
crime of incest, which in these cases is held to be carnal 
knowledge by both parties, by each of the other. In the 


[owa ease first cited—Slate vs. T/omas—this was substan- 
tially the statutory definition of the erime. When it was 
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shown that the woman did not consent, and was foreed, it 
was ‘held that she had not had carnal knowledge of the 
man, and therefore a necessary element of the crime of incest 
was wanting in evidence making out a case of rape. A 
similar explanation may be given of the case of Croghan 
vs. The State (22 Wis., 444), where it was held that evi- 


dence making out a case of rape would not sustain an 


indictment for seduction, because the essence of the erimeoft 


seduction was the unlawful inducement of the female to 
consent, and proof of her consent so obtained was a neces- 
sary element of the minor crime. The distinction be- 
tween these cases and the one at bar is that here the carnal 
‘knowledge denounced in the act of February 9, 1889, 
need not be mutual. It is the carnal knowledge by the 
man of the female. 

The result of the authorities, then, is that a man guilty 
of rape upon a girl under sixteen years of age is also 
guilty of the crime denounced in the act of February 9, 
1889, and that a charge of one is necessarily included in 
the other. 


B. 


Nor can the counsel for the petitioner rely on the doc- 
trine of merger in this connection, and this for two rea- 
sons. First, the weight of authority at the present day is 
against the recognition of that doet rine, (Wharton’s Crim. 
Pl. and Pr., 9th Ed. Sec. 464.) The doctrine of merger 
crew out of the rule at common law that a person indicted 
for a misdemeanor had more privileges in his defense than 
were allowed to one indicted for a felony. Where, there- 


fore. one was required to meet a charge of felony it was 
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held that the felony must be proven, and that the Govern- 
ment could not by indicting the prisoner for felony secure 
his conviction fora misdemeanor, and thereby deprive him 
of the privileges which he would have enjoved had the in- 
dictment been for a misdemeanor only. Under the 
modern rule of criminal procedure, persons indicted for 
felonies are entitled to equal if not greater privileges in 
their defense than those charged with misdemeanors. The 
reason for the rule of merger having ceased, it would 
seem that the rule ought to be obsolete also. 

In the case of Regina vs. Neale (1 Dennison Crown 
Cases,.36), all the judges of England held that the stat- 
utory misdemeanor of violating a young child did not 
merge in rape under the statute of 9 Geo. TV; and in 
Regina vs. Button (11 Adolphus and Ellis, N. 5., 929), 
that a common-law conspiracy to commit a larceny did 
not merge in the consummated felony. (See, also, Hanna 
vs. People, 19 Mich., 316.) 

The second and conclusive reason why the doctrine of 
merger can not apply in the present case is that it never 
has been held by any court that a felony of low grade 
merged in a felony of high grade. (Commonwealth vs. 
Me Pike, 3 Cushing, 181; People vs. Smith, 57 Barber, 
16: Barnett vs. People, 54 Lllinots, 325: Bonsall vs. 
The State, 35 Ind., 460; People vs. Bristol, 23 Mich.. 
118; Wharton’s Crim. Pl. and Pr., 9th ed., § 464, p. 


ye) ™ 
ade? 


The act of February 9, 1859, under which the petitioner 
was convicted, expressly declares the crime therein de- 
nounced to he a felony. , 

The result of the principles stated, and the authorities 
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cited, therefore, is that, inthe count of the indictment under 
which the prisouer was tried, he was charged both with rape 
and with the crime denounced by the act of February 9, 
ISSO. 

C. 

If it be conceded for the purposes of argument that 
the single count of the indictment thus framed would be 
objectionable if objection had been taken at the proper 
time, because it describes the same act in sucha way as to 
make two distinct Offenses in the same count, nevertheless 
the defect is only duplicity, which is always cured by ver- 
diet, and which can not be taken advantage of either ina 
motion in arrest of judgment or ina proceeding in error, 
much less in a collateral investigation on habeas corpus. 

In Nash vs. Regina (4 Best & Smith 935), which wasa 
hearing in error tO a conviction under the bankruptey 
act, it was objected that the count upon which conviction 
was had stated two distinet offenses, and that it was 
therefore bad for duplicity. Upon this objection, Mel- 
lor, justice, said : 

No authority has been cited to show that duplic- 
itv is a fatal objection in a criminal case after ver- 
dict: but whether that be so or not I am not aware 
of any case that decides that the objection is open 
on a writ of error. 

In the ease of The (Jueen vs. John Guthrie (LL. ie Ist 
C. C. R., p. 241) it was held by the court of crown cases 
reserved that where the defendant was indicted in one 


count for making an assault upon a girl above the age of 


ten vears and under the age of twelve years, and for un- 
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lawfully and carnally knowing and abusing her, against 
the form of the statute, ete., that the defendant might be 
found guilty of a common assault. It was said that if 
any objection could be taken to the indictment it could 
only be on the ground of duplicity, which would not 
warrant setting aside the verdict. 

Says Bovill, C. J.: 

There is no doubt a difference between the evi- 
dence necessary to convict for an assault and the ev- 
idence necessary for a conviction of the statutory 
offense charged in the indictment. ‘The statutory 
offense may be committed although there is consent ; 
but if there is consent there can not be an assault. 
In this indictment the substantive common law of- 
fense of the assault was charged, and there is no 
ground for not convicting for that which is thus dis- 
tinetly charged although another and a more serious 
charge follows it. * * * I give this judgment 
on the ground that there is a distinct charge of an 
assault in the indictment as well as of a more seri- 
ous crime, and I think that the charge of the latter 
crime does not prevent conviction for the assault, 
which is also charged and has been proved. 

This judgment was concurred in by Willes, Byles, and 
Hannen, J. J., and Cleasby, Baron. 

See also Commonwealth vs. Tuck (20 Peck, 356, 361); 
State vs. Holmes (28 Conn., 230) ; Simons vs. State (25 Ind., 
ool ) ; eople Vs. Clark (38 Mich., 112, 120). 

In Bishop on Crim. Procedure and Practice, sec. 443, 
in speaking of duplicity as a defect, it is said : 

A verdict convicting the defendant of one o: the 
offenses charged and acquitting him of the other cures 
the defect. ’ 
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The verdict in this case was in law an acquittal of the 
charge of rape. Sce Wharton’s Crim. PI. and Pr., sec. 
159, 9th Ed; Bonnell vs. The State (64 Incd., 498); Logg 
Vs. The People is [llinois Appeals, OY): Weinzorpflin Vs. 
The State (7 Blackford, 186); Commonwealth vs. Herty 
(109 Mass., 348); People Vs. Knapp, (26 Mich.,112). See 
also opinion of Mr. Justice Bradley in TTans Nielse it, peti- 
tioner (131 U.LS., 190): 

If conviction might have been had, and was not, 
there was an implied acquittal. 

For the reasons given it is submitted that the convie- 
tion here under the indictment was not only not beyond 
the jurisdiction of the court or unconstitutional, but it 


was not even erroneous. 


IV. 


Counsel for the petitioner seek to invoke in his behalf 


the constitutional immunity of all persons from jeopardy of 


life or limb for the same crime or misdemeanor, although 
there is no question in this case of a former trial, Their 
mode of doing so is by the following argument : 


Suppose this conviction of Lane stood pon the 
indietment for rape, upon which he has been tried 
(and ostensibly convicted and sentenced), and the ver- 
dict instead of being in the special form in which it 
appears in this record was simply a verdict of guilty 
as charged in the indictment, would it be contended 
fora moment that such a record—that is,a record 
presenting such an indictment and such a conviction— 
would support a plea of a former conviction to an In- 
dictment based upon an act of Congress of Febru- 
ary 9, 1889, inthe precise language of the second in- 
dictment presented by this record? Hardly. 


23 


And it is argued that if the conviction of Lane under 
the indictment for rape in this case would not be a defénse 
to him when indicted under the act of February 9, 1889, 
then of course the conviction here was unwarranted and 
can not stand. 

The obvious reply to this argument is that if there is 
anything in the argument which has gone before, it estab- 
lishes that the indictment under which the petitioner was 
convicted was more than a mere indictment for rape, and 
included within its language all the necessary charges to 
make up an indictment under the act of February 9, 1889. 

Whether a conviction for rape under an indictment con- 
taining no allegation as to the age of the victim would 
bar a second indictment and prosecution for the same act, 
under the law passed February 9, 1889, is a question the 
answer to which on all the authorities would not be free 
from doubt, but it is not the question to be answered here. 
All authorities agree that a trial upon one indictment, 
and a conviction or acquittal thereon, is a bar to a trial 
under the second indictment, if evidence required to sus- 
tain the second would have resulted in a verdiet under 
the first. (Hans Nielsen, petitioner, 131 U.S., 176.) 

If, then, the petitioner here was rightly convicted un- 
der the indictment, it would be a- bar to a prosecution 
in an indictment for the same act in the words of the act 
of February 9, 1889, and the argument of counsel for the 
petitioner, stated above, is therefore merely reasoning in a 
circle. It is of no assistance in reaching a conclusion, 
because the validity of the premise assumed is not axio- 
matic, as their language would indicate, but it depends 
upon the correct answer to the very question which we 
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have been discussing, namely, whether a conviction under 
the act of February 9, 1889, can be properly had under 
the indictment in this ease. : 

vs 

The decision of the district court that the indictment 
was sufficient to wurrant the conviction is conclusive on 
this court. 

As has been said, it is contended that if this court 
were sitting as a court of error, the objection to the con- 
viction under the indictment could not be sustained. 
But this investigation here, instead of bemg a direct pro- 
ceeding in error, is merely collateral, and this court is 
precluded from considering the sufficiency of the indict- 
ment. 

In the CASC of hex part Wilson { | 14 oF i $17), Mr. 
Justice Gray, speaking for the court, said : 

It is well settled by a series of decisions that this 
court, having no jurisdiction of criminal cases by 
writ of error or appeal, ean not discharge on habeas 
corpus a person imprisoned under the sentence of a 
circuit or district court in a criminal case, unless the 
sentence exceeds the jurisdiction of that.court, or 
there is no authority to hold him under the sentence. 

In Ex parte Nielsen (131 U.S. R., 190), it was held 
that a sentence exceeded the jurisdiction of the inferior 
court within the language of Mr. Justice Gray above 
quoted when the pronouncing of it was against an express 
provision of the Constitution : the express provision vlo- 
lated in that case being the clause securing to persons 
immunity from punishment twice for the same offense. 
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The objection to the validity of the conviction here, 


based on these cases and others, is that the prisoner was 


not indicted for the crime of which he was convicted, and 
was not informed of the cause and nature of his accusa- 
tion, and was thus denied the immunities secured to him by, 
the fifth and sixth amendments of the Constitution. It 
is submitted that under the limitations of Ex parte Parks 
(93 J. S. R.., 18), the alleged denial of those immunities 
on the facts of this case can not here be inquired into. In 
kx parte Parks (93 U.S. R., 18), it was decided that the 
question whether a matter for which a party is indicted 
in the district court is, or is not a crime undera statute of 
the United States, is a question within the jurisdiction of 
that court, which it must decide, and that its decision 
would not be reviewed in this court by habeas corpus, 
The question in that case was whether the facts charged 
in an indictment constituted a particular statutory crime. 
If those facts did not in law constitute the crime de- 
pounced by the statute, it was quite as much open to the 
petitioner in that case to claim that he was not indicted 
for the crime of which he was convicted, and that he was 
not informed of the cause and nature of his acéusation, as 
itis inthis. It follows that exactly the same question 
upon which in kx parte arks, the decision of the trial 
court was held-to be conclusive here and to preclude in- 
quiry, the petitioner seeks to have this court consider. 

It is not contended that cases may not be stated in 
which a violation of the constitutional immunities here 
invoked would justify action by this court on habeas cor- 
pus. Such cases would have to be of a kind in which 
the violation of the constitutional right was clear and un- 
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disputed. Thus if under an indictment for lareeny, the 
accused were convicted of murder, or any other crime of 
an entirely different nature, the violation of the fifth and 
sixth amendments to the Constitution might certainly be 
invoked here, to release the prisoner on habeas corpus 
But where the question presented fairly raises a, doubt, 
the resolving of that doubt into a decision by the trial 
court against the prisoner, it is-beyond the power of this 
court to set aside in this collateral proceeding. 

Nor are we without judicial expression upon the very 
question in issue. In the case of He parte Bigelow (118 
U.S., 3380) the question was whether the decision of 
the supreme court of the District of Columbia that the 
discharge of a jury from the further consideration of con- 
solidated indictments did not har a trial before the same 
jury on one of those indictments, could be reviewed in 
this court on Aaheas COrpus, and it was held that it could 
not. Mr. Justice Miller, speaking for the court, used the 
following language : 

The same principle would apply to a plea of a for- 
mer conviction. Clearly in these cases the court not 
only has jurisdiction to try and decide the question 
raised but it is its imperative duty to do so. If the 
court makes a mistake on such trial it is error which 
mav be corrected by the usual modes of correcting 
such errors, but that the court had jurisdiction to 
decide upon the matter raised by the plea, both as 
matter of law and of facet, cannot be doubted. 

This article V of the amendments and articles 
Vi and VII contain other provisions concerning 
trials in the courts of the United States designed as 
safeguards to the rights of parties. Do all of these 
ro to the jurisdiction of the courts? Are all judg- 
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ments void where they have been disregarded in the 
progress of the trial? Is a judgment of conviction 
void when a deposition has been read against a per- 
son on trial for a crime because he was not con- 
fronted with the witness or because the indictment 
did not inform him with sufficient clearness of the 
nature and cause of the accusation ? 

It may be confessed that it is not always very 
easy to determine what matters go to the jurisdiction 
of a court so as to make its action, when erroveous, 
a nullity, but the general rule is that when the court 
has jurisdiction by law of the offense charged and 
of the party who is so charged its judgments are 
not nullities. 

There are exceptions to this rule, but when they are 
relied on as foundations for relief in another proceeding 
they should he ele arly found lo exist, 


A mere reading of the indictment and the verdict in 
this case, it seems to us, discloses that this case comes 


within the rule here stated and not the exception. 
VI. 


The district court charged the jury that, section 1035 
of the Revised Statutes, which provides that— 


In all criminal causes the defendant may be found 
guilty of any offense the commission of which is 
necessarily included in that with which he is charged 
in the indictment, or may be found guilty of an at- 
tempt to commit the offense so charged : Provided, 
That such attempt be itself a separate offense. 


would authorize them under the indictment in the present 
case to find the defendant guilty of the crime denounced 
in the act of February 9, 1889. That the jury were au- 
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thorized to bring in the verdict which they did bring in 
under the indictment as it was drawn, we hope we have 
established by the considerations advanced and the author- 
ities cited in the early part of this brief, and that, too, 
independent of the construction of section 1035, And 
even in a court of error the fact that the trial court may 
have given a wrong reason. in its use of section 1035, for 
a correct charge, would be no ground for reversal. 

But it is contended that the charge was justified under 
section 1035, for the offense denounced in the act of 
February 9, 1889, would seem to be necessarily included 
in the act with the commission of which the petitioner 
was charged in the indictment. 

Section 1035 applies to the crime denounced in the act 
of February 9, 1889, as well as to all other crimes and 
misdemeanors under the laws of the United States. 
Congress in passing the act of February 9, 1889, must be 
presumed to have passed it with a view to the effect it 
might have on other statutes and their operation. It 
might just as well be claimed that the whole body of law 
relating to criminal procedure was not applicable to erimes 
subsequently denounced as to claim that section 1035 did 
not apply to the crime denounced in the act of February 
9, 1889, because it was subsequently passed, which is the 
contention of counsel for the petitioner. | 

But whether this view of section 1035 is correct or not, 
it was within the jurisdiction of the district court to give 
it such a construction. If erroneous, it can not be correc- 
ted here. 3 

On the whole case, it is respectfully submitted, first, 
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that there was no defect justifying a reversal of the judg- 

ment in a direct proceeding in error; and second, that if 

there was error, it was not of such a character as to render 

the sentence of the district court void. It follows that 

the petition for a writ of habeas corpus should be denied. 
Wa. H. Tart, 


NSolicitor- General. 


APPENDIA. 


Kxurpir A, 


IN THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF KANSAS. 


UNITED STATES OF AMERICA, ) 


against 
CHARLES LANE, } 
OPINION, 
Brewer, C. J.: é 


Ths case is pending in this court, having been certified 
from the district court under section 1038, and yet as the 
record stands there is really nothing for this court to do. 
Indictment was found, case tried, motion for a new trial 
made and overruled, sentence pronounced, and motion in 
arrest of judgment made and overruled before any order of 
transmission to this court was entered. There is no motion 
pending, and all proceedings which could be had in a trial 
court have been fully completed. The party’s remedy 
was by a writ of error, as provided by 20 United States 
Statutes at Large, chapter 176, page 354. But even if 
the record were presented by proceedings in error and the 
eounst] for the Government presses no technical objec- 
tions to an examination of the record, | think there is not 
enough to justify me in disturbing the sentence. 

There are really but two questions: First, whether : 
chapter 120, volume 25, United States Statutes at Large, is 3 4 
a ; 


a 


in force in Oklahoma ? Second, whether under the indict- 
ment the defendant can be convicted of the offense 
denounced in that chapter? Chapter 120 punishes the 
offense therein described “ when committed in the District 
of Columbia or other place, except the territories, over 
which the United States has exclusive jurisdiction ; or 
on any vessel within the admiralty or maritime jurisdie- 
tion of the United States, and out of the jurisdiction 
of any State or Territory.” Now. the contention: of 
the defendant is that Oklahoma is within the territories 
of the United States, and therefore excepted from the 
operation of the statute; while the contention of the 
Government is, that the word “territories” as here used 


refers to political organizations. Until 


last spring 


Oklahoma was a part of the Indian territory or Indian 
country, but there was no political territorial organization 
in such territory. The words “Indian territory” and 
“Indian country” simply indicated a body: of land 
reserved for the use of the Indians, and not within any 


political organization. 


Now, while by the act of March 2, 1889, Oklahoma 
ceased to be Indian country and was declared to be public 
domain open to settlement, vet it was pot then nor has 
it since been subject to any Territorial political organiza- 
tion, so that if the expression “ Territories ” as used in this 
chapter refers to the political organizations then und ties- 


tionably this act is in force in Oklahoma. 


It seems to 


me clear that it has that meaning, and the intent of Con- 
gress was to make this chapter and its penalties in force 
in every part of the L nited States in which there 1s not 


sone other legislative body to enact laws, 


No reason can 


be given for excepting the Territories except the fact that 
in them is a legislative body which may provide due pen- 
alties ; and in the last part of this chapter the word “'Ter- 
ritory,”’ as used, unquestiouably refers to political organ- 
izations, for it reads, “ Out of the jurisdiction of any State 


or Territory,” and jurisdiction applies to some organiza- 


9< 
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° 
tion of a political nature. Indeed, the word Territory is 
frequently, if not generally, used in the statutes fo refer to 
political organizations. Every Territory sends a delegate 
to Congress. (Sec. 1862, Rev. Stat.) Other illustrations 
can readily be found. I have little doubt that this chap- 
ter is in force in Oklahoma. 7 

The other question is more difficult. That chapter de- 
nounces a penalty against every person who shall earnally 
and unlawfully know any female under age of sixteen 
vears. Now, the indictment charges that the defendant 
did * with force and arms, in and upon one Frances M. 
Skeed, a female under the age of sixteen years, then and 
thire being, violently and feloniously did make an assault, 
and her, the said Frances M. Skeed, thenand there foreibly 
and against her will, feloniously did ravish and carnally 
know, against the peace and dignity of the United States 
of America, and contrary to the form of the statute in 
such cases made and provided. ” 

This, in effect, charges the crime of rape, and yet within 
its terms is described both the crime of rape and the crime 
denounced by chapter 120. Council for the defendant 
say that the words “a female under the age of sixteen 
years ” must be regarded as surplusage in the indictment, 
leaving charged simply the common-law offense of rape. 
W hile, on the other hand, counsel for the Government in- 
sist that the offense in chapter 120 is also charged, and all 
words indicating force may be considered as surplusage. 
The question, it seems to me, is not, as counsel argue, 
whether under the circumstances the one offense would be 
included within the other, but whether both offenses, hav- 
ing been stated in the indictment, this court can, as the 
record stands, hold that there would be error in sustaining 
a conviction under such an indictment for either offense. 

The indictinent, stripping it of all surplusage, charges 


plainly that defendant did have carnal knowledge of 


Frances M. Skeed, a temale under the age of sixteen vears, 
apd that he did this foreibly and against her will. Was 


od 


not the defendant fully apprised of all the facts charged 
against him as to either offense? The question before me 
is not what ruliag should properly be made if objection 
were raised at the commencement of the trial, whether 
defendant could properly insist that he had prepared his 
defense for one charge and was not ready on the other, or 
whether the defendant could compel the government to 
elect which charge it would rely upon, but whether the trial 
having been finished and nothing in the record to show that 
the defendant was misled, the court can now say that the 
words “ a female under the age of sixteen years” were 
surplusage and should have been rejected and that the con- 
viction should not stand. {it is to be assumed that the 
trial court saw that the defendant was not misled, was not 
surprised, and that the trial was in all things a fair in- 
quiry as to the truth of this specific charge, and there is 
nothing in the record to gainsay this presumption, so 
that even if a writ of error had been sued out and in this 
ease was fully and strictly before me for decision, the 
judgment of the trial court would not be disturbed. 
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JOSEPH J. BURNS ET AL. VS. JULIUS W. ROSENSTEIN ET AL. 


] Unitep Stratres or AMERICA, | 
; . * 88° 
Massachusetts District, | 


At a circuit court of the United States for the first circuit, begun 
and holden at Boston, within and for the district of Massachusetts, 
on Thursday, the fifteenth day of October, in the year of our Lord 
one thousand eight hundred and eighty-five, before the Honorable 
Le Baron B. Colt, circuit judge. 


Jutivs W. Rosenstein et al., Complainants, ) prye po nity 
: | | 1746, Equity 


, loeke 
Josern J. Burns et al., Defendants. Docket. 


This cause was begun in the supreme judicial court of the Com- 
monwealth of Massachusetts, for the county of Essex, and removed 
to this circuit court upon the petition of the defendants, and here 

entered at the May term, A. D. 1882. 
2 Upon thé entry of said cause in this cireuit court,on the 
fifteenth day of May, A. D. 18582, the following certified copy 
was filed, namely : 


Copy of papers in Julius W. Rosenstein et al. PeOTsus Joseph J. Burns 
et al. and trustees, removed on petition from the supreme judicial 
court, for the county of Essex, Commonwealth of Massachusetts, 
to the circuit court of tlhe United States. 


COMMONWEALTH OF MASSACHUSETTS, | 
Essex, j 


At the supreme judicial court begun and held at Salem, within 
and for the county of Essex, on the third ‘Tuesday, being the eight- 
eenth day of April, in the year of our Lord one thousand eight hun- 
dred and eighty-two. 


Copy of Writ 


COMMONWEALTH OF MASSACHUSETTS. | 


Suffolk, sat 


[seaL.] To the sheriffs of our several counties or their deputies, 
Greeting : 

We command you to attach the goods or estate of Joseph J. Burns 
and Robert Tarr, of Gloucester, in our county of Essex, copartners 
under the firm name of J. J. Burns & Co., to the value of twenty 
thousand dollars, and summon the said defendants, if they may be 

found in your precinct, to Appear before our justices of 


*) 


o our supreme judicial court, at the rules to be holden at the 

clerk’s office in Salem, within and for our county of Essex, on 
the first Monday of December next, then and there in our said court 
to answer unto Julius W. Rosenstein and Leo Rosenstein and Henry 
Sellman, of the city, county, and State of New York, in an action of 
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contract, to wit, in and unto their bill in equity, which is herein set 
forth as follows, to wit: 

(Copy of bill follows after copy of writ and return.) 

To the damage of the said plaintiffs (as they say) the sum of 
twenty thousand dollars, which shall then and there be made to 
appear, with other due damages. And whereas the said plaintiffs 
say that the said defendants have not in their own hands and _pos- 
session goods and estate to the value of twenty thousand dollars 
aforesaid which can be come at to be attached, but have intrusted 
to and deposited in the hands and possession of George Clark and 
John E. Somes, of said Gloucester, copartners under the firm name 
of Clark and Somes, and John Pew, (‘harles HH. Pew, John J. Pew, 
and John K. Dustin, Jr., copartners under the firm name of John 
Pew and Son; Charles C. ¢ Tessey and Slade Gorton, copartners under 
the firms name of Slade Gorton and Company, and Stephen Dood, 
all of said Gloucester, trustees of the said defendants, goods, effects, 
and eredits to the said value, we command you, therefore, that 
you summon the said George Clark and John KE. Somes, copartners 
as aforesaid, if they may be found in your precinct, to appear before 
our justices of our said court, to be holden as aforesaid, to show cause, 

MW any they have, whi execution to be issued upon such 
4 judgment as the said plaintiffs may recover against the said 

defendants in this action (if any) should not issue against the 
goods, effects, or credits in the hands and possession of them, the 
said Clark and Somes. 

And have you there this writ with your doings therein. 

Witness Horace Gray, Esquire, at Boston, the seventh day of No- 
vember, in the year of our Lord one thousand eight hundred and 
eighty-one. 


JOHN NOBLE, Clerk. 


Copy of Oflicer’s Return on Writ 


[esse 7 
GLOUCESTER, November 7th, 1881. 


By virtue of this writ I this day, at four o’clock p. m., attached all 
the real estate of the within-named Joseph J. Burns and Robert 
‘Tarr in said eounty of Essex (southern district), and all their right, 

itle, and interest to or in any real estate in said county and district, 
and on the same day I deposited an attested copy of this writ, ex- 
cept the declaration, with lily return of said attachment thereon, In 
the oflice of the register of deeds, southern district, for said county ; 
and on the eighth day of the same November, at nine o'clock a. 
m., summoned the within-named George Clark and John E. Somes 
to appear at court, as within specified, by giving in hand to said 
George Clark an attested COPS of this writ, except the declaration ; 
and on the same eighth dav of November I attached all the right, 
title, and interest that the within-named Joseph J. Burns and Robert 
Tarr has in or to the personal property named in the schedule here- 
unto annexed and marked “A” and which makes part of this my 
return ; and on the tenth day of the same November, at ten o’clock 
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a.tmn.,]l summoned the within-named John Pew, Charles H. Pew, 
Oo John J. Pew and John K. Dustin, Jr., to appear at court, as 

within specified, by giving in hand to said John Pew an at- 
tested copy of this writ, except the declaration. I also at the same 
time summoned Stephen Dodd, within named, as within directed, 
to appear at court by giving him in hand an attesied copy of this 
writ, except the declaration ; and on the same tenth day of Novem- 
ber, at 93 o’clock a. m., 1 summoned the within-named Slade Gorton 
and Charles C. Cressey to appear at court, as within directed, by 
giving in hand to Slade Gorton an attested copy of this writ, except 
the declaration; and on the eighteenth day of November, A. D. 1881, 
I attached all the right, title, and interest that the within-named 
Joseph J. Burns and Robert Tarr has [have] in the schooner Gazelle 
and schooner Excelsior and their tackle and apparel and furniture 
thereto belouging, and now have said property in charge of keepers ; 
and on the nineteenth day of November, A. D. 1581, 1 gave in hand 
to the within-named Joseph J. Burns an attested copy of this writ, 
with a copy of the bill In equity and agreement thereon, and a like 
copy in band to the within-named Robert Tarr, for their appearance 
at court, as within specified : and on the twenty-first day of the Sate 
November I gave in hand to each of the within-uamed defendants 
a summons for their appearance at court, as within directed. I also, 
on the thirtieth day of November, A. D. 188] , deposited an attested 
copy of this writ, except the declaration, with my return of the at- 
tachment of the following-named property thereon: One steam- 
engine and boiler, one steain boiler and fixtures thereto belonging, 
three bath boilers, tubes, and fixtures, one steam-box and fittings, 

Ole cooking range, one press machine, ‘one press roller, one 
. grinder, said property being now in the buildings occupied 

by the Union Fish Company, and-situate-on Fort wharf, so 
called, in said Gloucester 


Fees, service, &c., attachment... .---.- -cecee oe ee eeee Gene SH OU 
Travel, 160: 9 COPNES ~..------ oe » © rend é ei een 5 OO 
3 copies, with declaration ..-. --- inaneh en epeenmict wuss eee 4 OO 
Paid for recording & travel......--- _pwosnendepewinaee L 50 
Paid for ROONDIG ns ented -enennd comme events e.cbensn eee 2S0 OO 
Paid for packing i a aaciinien mekciates ie . 30 OO 
Paid for soldering cans aoe i a a cal scenes “onic teituanc ites Sea | 
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OI aie nis hs er eh os eee seinen ae 1 7d 
Cuatedle ciccciarectds Mhipclnie mboneueds sills, >» OO 
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GEORGE LANE, 


Deputy Sheriff 


[ hereby certify that the expenses and disbursements charged in 
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my return upon this writ are reasonable and were actually in- 
curred. 
GEORGE LANE, 
Deputy Sheriff. 
Dec. 5, 15581. 


Sworn LO before C= 


SAMUEL A. JOHNSON, 
Justice of the Peace. 


Copy A. 


Twelve hundred sixty cases of canned fish and eases. 

Seven hundred seventy-seven cases of cans and cases. 

Eighteen hundred ninety-six cans of fish of bad quality «& cases. 
‘Two barrels of lubricating oil & barrels. 

Sixty-five barrels of salt herring & barrels. 

Thirteen barrels of catsup sauce“  “ 


four barrels of mustard sauce ” 
four barrels of vinegar en ee 
cc << 


One barrel of ground pepper 
Six fish racks, two-thirds barrel salad oil & barrel. 
Twelve lanterns, twenty-four stools. 
7 ifty kerosene lamps, three weighing scales. 
Seven wire brushes, lot of labels. 
Two bags of allspice, forty-five pounds of allspice. 
Three hundred fifty-seven Ibs. of table salt. 
Three hundred wire flakes, lot of solder. 
About eight hundred bushels of chareoal, more or less. 
Schooner Gazelle and the schooner Excelsior. 
Two hand force-pumps, fourteen barrels of salt mackerel & bar- 
reis. 
four hundred & forty barrels of pumice [pomace] & barrels. 
Fourteen barrels of salt mackerel & barrels. 
One steam engine and boiler. 
(ne steam-boiler and fixtures thereto belonging. 
‘Three bath boilers, tubes and fixtures. 
One steam-box and fixtures and cooking range. 
One press machine, one press roller, and one grinder. 


Copy of Affidavit as to Ad Damnum. 


County OF ESSEX, ss: 


Henry Sellman, of and in behalf of the plaintiffs in this writ, 
before the service thereof, on oath declares that he verily believes 
the matter sought to be recovered in the action hereby commenced 
actually equals in amount or value the sum of four thousand dol- 
JAYS. 


HENRY SELLMAN., 
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Subscribed and sworn to this seventh day of November, A. D. 
1881. 
Before me— 
WM. F. SLOCUM, 
Justice of the Peace. 


be Copy of Affidavit, &ce., for Arrest. 


COMMONWEALTH OF MASSACHUSETTS, |} 
Suffolk, aa 
Nov. 18, 1881. 

I, William F. Slocum, in behalf of the plaintiffs in the annexed 
writ, on oath declare that I believe and have reason to believe that 
the plaintiffs have a good cause of action against the defendants : 
that they have reasonable expectation of recovering au sui equal, aut 
least, to one-third the damages claimed in the writ, exclusive of all 
costs. 

WM. F. SLOCUM. | 


COMMONWEALTH OF MASSACTIUSETTS, | 
Sujjolk, j 


Ss S 


Nov. 18, A. D. 1881. 
Personally appeared the above-named William F. Slocum and 
made oath that the above affidavit by him subscribed is true; and 
I certify that I am satisfied the same is true. 
WM. W. BLACKMAR, 


Master in Chancery. 


Copy of Bill Inserted in Writ. 


(MrmoranpuM.—In extending the record in this case this “ copy 
of bill inserted in writ” is omitted, the same being superseded by 
the amended bill of complaint, filed in State court December 19, 
1881.—John G. Stetson, clerk.) 


Copy of Answer. (Filed in State Court Dee. 5, 1881.) 
(MrmorAnpUM.—In extending the record in this case this “ copy 
of answer” is omitted, the same being superseded by the subsequent 

: ed, : 
pleadings.—John G. Stetson, clerk.) 


3) Amended Bill of Complaint. (Filed in State Court Dec. 19, 
1881.) 


To the honorable the justices of the supreme judicial court 

Your complainants, Julius W. Rosenstein, Leo Rosenstein, and 
Henry Sellman, of the city, county, and State of New York, show 
unto your honors against Joseph J. Burns and Robert ‘Tarr, of 
Gloucester, in said county of Essex— 
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i. That your complainants and the said defendants, on or about 
the twenty-second day of April, A. D. 18851, made and entered into 
an agreement, partly oral and in part by correspondence in writing, 
for the purpose of canning fish and the manufacture of pomiace and 
fish guano, and commenced business under the same; and there- 
after, to wit, on or about the first day of July, A. D. 1881, your com- 
plainants and said defendants made, entered into, and executed an 
agreement in writing, a copy of which is annexed to the original 
bill of complaint in this cause, of which this bill is an amendment, 
and marked “A,” and here referred to and made a part of this bill, 
for the purposes aforesaid, which last above-mentioned agreement 
was Intended to and your complainants are advised. and believe did 
supersede arid take this place of the ayreement first ubove mentioned, 
erall the business and transactions had or done, as well 
business ‘and transactions to be had or done, hy or be- 
tween the parties in, about, or relating to said business ; and your 
complainal ts have at all times observed, ke pt, and performed all 
| singular the stipulations and agreements by them on their part 
to be observed, kept, and performed by virtue of said agreement , 
their own moneys under said agreement and for aud on account of 
the business therein provided for a large sum of money, to wit, the 
sum of sixty-one thousand two hundred and eighty-five dollars and 
sixty-two cents; that they have realized from sales of goods only 


* 


thirty-seven thousand three hundred and twenty-five dollars and 
ninety-three cents or thereabouts; that said sum realized by your 

complainants, as above mentioned, was for five thousand nine 
10 hundred and seventy-seven cases of goods sold by your com- 

plainants, and for which, under the eighteenth article in said 
agreement, they are entitled to twenty-five cents per case, amount- 
ing to fourteen hundred and ninety-four dollars and twenty-five 
cents; that the amount due your complainants for interest on money 
advanced by them in, for, and on account of said business under said 
agreement — thesum of seven hundred and thirty-six dollars and 
LW ntv-four celts ol thi reabouts, and the further sui of seven hun- 
dred and fifty dollars or thereabouts for traveling expenses, under 
said agreement, making a balance due your complainants under 
said agreement of twenty-six thousand nine hundred and forty dol- 
lars and eighteen cents or thereabouts over and above all sums of 
money received by them ; that claims are made against your com- 
plainants for and on account of goods said to have been had, dam- 
aged, and spoiled, being part of the coods sold by your complainants, 
as above stated, and included in said sales, to the amount of two 
thousand dollars or thereabouts, which goods were damaged, your 
complainants are informed and believe, by the misconduct and 


negligence of the defendants and in violation of their part of said 
eee ee , 
agreement, as hereinafter more fully stated: that there are in the 


hands of your complainants twenty-eight bundred and forty-six 


ChSseSs ot eoods unsold. or thereabouts. whieh. if found to he rood 
and merehantable and ean be sold at their fair market value. will 
smount to fifteen thousand four hundred and ftifty-seven dollars and 


| 
‘ 
and your complainants have advanced, laid out, and expended of 


» 
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fifty cents or thereabouts, from which your complainants will be 
entitled to receive, under the eighteenth article in said agreement, 
twenty-five cents pet case, to wit, the sum of seven hundred and 
eleven dollars and fifty cents, being only a balance of fourteen thou- 
sand seven hundred and forty-six dollars of proceeds of said unsold 
goods in your complainants’ hands to be applied on the aforesaid 
balance due to them; and your complainants are informed and be- 
lieve that there are other and further claims to be made upon them 
for damages by reason of the bad, damaged, and spoiled condition of 
goods sold by them as aforesaid, and that there are outstanding 
claims by reason of goods ordered and purchased in the name of 
said Union Fish Company by said defendants, and, although the 

same were so ordered in viviation of said agreement, your 
)] complainants ‘are informed and believe the parties holding 

the same look to your complainants for the payment thereof, 
and that the balance due your complainants, when the same and 
said damages are paid, and said unsold goods are sold and the pro- 
ceeds are applied to your complainants’ acconnt, of [is] more than 
sixteen thousand dollars. 

2. Said defendants, under the fifth article in said agreement, agreed 
with the complainants that they, the said defendants, would keep in 
the factory office complete and correct books and accounts necessary 
for the management and control of the factory, subjeet to the exarn- 
nation of the complainants, and to render to the complainants Rosen- 
stein weekly statements of articles received, goods packed and 
shipped, and cash paid for fish, wages, and other items; but the said 
defendants have not regarded and kept their agreement in this article 
contained, and your complainants are informed and believe that they 
have not kept correct and complete books and accounts, or permitted 
the complainants toexamineany such books and accounts if kept; and 
the defendants, though often requested and urged so to do by your 
complainants, have not rendered to said Rosensteins or either of 
them a weekly statement of articles received, goods packed and 
shipped, and cash paid for fish, wages, and other articles, as therein 
required 

3. The defendants, by the sixth article in said agreement, engaged 
and agreed to have charge of and superint nd the factory and devote 
all necessary time to the interest of the business generally as regards 
all business in Gloucester; and your complainants are informed 
and believe that the defendants have not taken such care of the 
business in Gloucester or given such care in the superintendence of 
the factory as is required by said article, and that they have not de- 
voted all necessary time to the interests of the business, as therein 
required, but have grossly neglected said business 

tL The de fendants, by the seventh article in said agreement, 
agreed to manufacture and put up such articles and such quantities 
of the same only, at lowest possible cost, as said Rosensteins deem 
advisable, quality of the goods to be good and merchantable; but 
said defendants have disregarded this part of their agreement, and 
although requested and advised by said Rosensteins to put up goods 
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required in said agreement, such as they were selling and 
12 such as the market and their customers required, and espe- 

cially mackerel canned with tomato sauce, as directed and re- 
quested by said Rosensteins, neglected and refused so to do, and put 
up spiced mackerel, in opposition and contrary to the desire and 
request of said Rosensteins, grossly to the loss and injury of said 
business; and defendants have put up a large amount of goods that 
are not good and merchantable—goods that were spoiled and unfit 
for use—to the damage of said business and to the injury of the 
plaintils’ other business as dealers in and manufacturers of similar 
kinds of goods of a good quality; that the plaintiffs have dealt and 
have the reputation for dealing in goods of good quality and none 
others, which reputation they are justly entitled to, and is of very 
great value to them, and has been injured already and is in danger 
of being injured still further by reason of the poor quality of and 
damaged and unmerchantable goods which the defendants have 
made, canned, and shipped in said business in violation of said 
agreement, and especially of the seventh article therein. 

5. In and by articles third, thirteenth, and fifteenth in said agree- 
ment said defendants agreed that said Rosenstein Brothers should 
sell all the goods manufactured by the parties under said agreement, 
and that all manufactured goods should be shipped to said Rosen- 
steias direct, or according to their instructions, and as soon as ready 
for shipment, unless otherwise instructed by them, the defendants to 
have the privilege of supplying any trade in the immediate neigh- 
borhood of the factory at same prices realized by said Rosensteins ; 
but the said defendants have, regardless of this agreement, sold a 
large amount of goods, as your complainants are informed and be- 
lieve, for the Chicago market and other markets and places not in 
the immediate neighborhood of said factory; and your complainants 
are informed and believe that the defendants sold or put into the 
hands of one Clark & Somes a large amount of goods manufactured 
under said agreement for sale, to wit, the amount and value of 
twenty-five hundred dollars, to be‘sold in the Chicago market, in eva- 
sion and violation of this part of said agreement; and the defendants, 
instead of shipping the goods put up to said Rosensteins, according 
to their agreement, as soon as ready for shipment, have purposely, 

as your complainants are informed and believe, kept back 
15 and held in their own hands a large amount of goods for the 

purpose of sale elsewhere and otherwise than to supply the 
trade in the neighborhood of said factory by themselves, and for the 
purpose of appropriating the proceeds thereof to their own use, con- 
trary to the provisions of said agreement. 

6. By the twenty-eighth article in said agreement it was agreed 
by the defendants that the said Rosenteins or Sellman should have 
the privilege and option to co-operate with the defendants in the 
practical and personal superintendence and management of the 
factory at Gloucester whenever they deem advisable or necessary ,; 
but although they did deem it advisable and necessary, yet the de- 
fendants would not give them the privilege, option, or opportunity 
to co-operate with defendants in the practical and personal superin- 


ee ee 
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tendence and management of said factory and excluded them from 
all such co-operation in thesuperintendence and management thereof, 
and threatened their authorized agent with personal violence and 
threatened to assault and beat said agent if he came to said factory, 
and managed and carried on tlhe same contrary to the request and 
advice of the plaintiffs, whereby great and serious losses have 
occurred to said business and to your complainants and a large 
amount of fish purchased for said business with money furnished 
by the plaintiff was spoiled and lost, and a large amount of bad, 
spoiled, and unmerchantable goods were put up and canned by 
them. 

7. Said defendants have violated their said agreements in that they 
have not kept proper factory books and accounts and have packed 
poor and unmerchantable goods and have not shipped the goods to 
Rosenstein Brothers as soon as ready, and have managed and con- 
ducted the business against the orders and expressed wishes of the 
plaintiffs ; have ordered and purchased cans of other parties; have 
refused to allow or to permit the plaintiffs to co-operate in the super- 
intendence of the factory at Gloucester, and have purchased at times 
a vastly larger amount of fish than they could cure or care for, 
against and contrary to the expressed instructions and wishes of the 
plaintiffs, whereby the same was damaged and lost, and have gener- 
ally so badly managed and conducted the business, in violation of 
said agreement, that they have caused very great and ruinous losses 

to said business and to your complainants, and,among other 
14 things, a large amount of fish and mackerel, to wit, about 

two hundred thousand mackerel, which the defendants claim 
to have purchased for and on account of said company, and for 
which your complainants have advanced money, have been lost or 
are unaccounted for otherwise by the defendants, and the defendants 
have refused and neglected, though requested so to do by your com- 
plainants, to employ a sufficient number of persons to seal the cans 
after the same were packed, whereby the same and a large amount 
thereof were left for a long time unsealed and the fish packed therein 
was damaged and spoiled, and the defendants allowed a large amount 
of mackerel which was purchased by the defendants for said com- 
pany, for which the plaintiffs advanced and furnished money, to 
remain in different stages of preparation for canning in such im- 
proper condition and such improper length of time that the same, 
before they were canned, were spoiled, to the great loss and damage 
of your complainants and against the request and advice of the 
plaintiffs, and paid more than the market price, as your complain- 
ants are informed and believe, for fish purchased by them for said 
business. 

8. That your complainants are informed and believe that the de- 
fendants have annexed to the real estate upon which said factory is 
situate a large brick oven, costing and of the value of six hundred 
and fifty dollars, and other articlés and machinery of great value, 
but the description and accurate value of thesame your complainants 
are now unable to give more fully, and have conveyed said real estate 
in fee and in mortgage to one Lucy D. Rogers to secure their own 
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indebtedness to her to the amount of pie Sew thousand dollars 


and in 
nexed to the real estate as aforesaid by 1 the defendants was purch: ased 
with the moneys advanced by your compl: nants for that purpose 
under said agreement and should hay x me n credited to them and 
charged to the machinery account, as eceasiaanid In said agreement ; 
and your complainants are informed, advised, and believe that said 
defendants have so annex¢ d the same to t] ic real estate as aforesaid 
as to make the same a part of the r alty as against said mortgage, 
and that the defendants claim and pretend that the same, together 
with an engine and boiler purchased with funds advanced by 
15 your complainants as aforesaid, are so annexed to the real 
Lat to become a part thereof; and your complainants 
id believe that thereby the said defendants have 


4 ‘ 


terest thereon: that said oven and other machinery so an- 
‘ 
i 


estate as 
are informed 
wrongfully and fraudulently converted the same to their own use, 
In violation of the rights of your complainants under said agree- 
ment. 

9. The cefendants, to induce your complainants to enter into said 
agreement and advanee the moneys as hereinbefore stated, know- 
ingly and falsely ae tended and represented to your complainants 
that Gloucester was the greatest place in the cou ntry to get mackerel 
for canning to anal the fac tory, and that they could be obtained 
there che aper than anywhe re in the country ; thai the said defend- 
ants had traps of their own patent sufficient to supply all the fish 
that would be required, whereas, in truth and fact, Gloucester was 
not the vreatest piace Il the country to get mackerel for canning to 
supply the factory, and they could not be obtained there cheaper 
than anywhere in the country, and the defendants had not traps of 
their own patent su tticient to supply all the fish that would be re- 
quired ; and, on the contrary, although the past season was one in 
which there was a large catch of mackerel generally, there was not 
a sufficient supply of mackerel for the factory taken by the defend- 
ants in their traps or purchased by them in Gloucester for said 
factory, but they had to and did procure a very large part, to wit, 
seventy-five per cent., of the mackerel they used in said factery in 
the city of boston or elsewhere than in said Gloucester, and 
means of said false representation the plaintiffs were induced to 
enter into said agreement, and would not have executed the same 
had they not believed the said statement and representation of the 
defendants aforesaid to be true, and by reason of said false repre- 
sentations the defendants were led to believe that said business 
could be carried on advantageously and at a large profit at said 
Gloucester, whereas, in fact, it cannot be so carried on there in 
COM petillo nh WwW ith other piaces ata large prot or at such a proht iis 
to have induced your complainants to have entered into said agree- 
ment had they been duly informed in regard thereto; and your 
complainants are informed and believe that the defendants are not 
of sufficient financial abill lity to pay their share of the losses of carry- 
Ing on said business that have been made and incurred and that 
will be made in said business if the same be continued, or to pay 
your complainants for the goods that they have sold, as here- 
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16 inbefore stated,in violation of said agreement or the amounts 
due to your complainants under said agreement 

10. That your complainants have requested the defendants to 
deliver up to them the amount and claim for and proceeds of the 
goods sold by th = def I) di ants, as ab ve stated, LO Clark an d Somes 
or for the Chicago market, and to deliver up to your complainants 
the canned coods i in their hands and possession which ought by the 
provisions of said agreement to be shipped to said Rosensteins, or to 
ship the same to said Rosensteins according to their said agreement, 
and to render to your compla inants an account and statement as 
required by said agreement, all of which the defendants have 


, ' , 
ae o?) +r ; 
neglected eete refused vo Ud, 
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y bi 1e many violations of the provisions of 
said agreement by the defendants and their misconduct, said bus! 
ness cannot be carried on or continued exec plata great and ruinous 
loss and danger to the property of your complainants; and that 
your coinplainants ought not further to continue or be re quired LO 
continue in said bu 
pany formed by said agreement ought to be dissolved 

A 1] which doings of the said defi ndants are contrary LO ¢ quity 


} ’ 
oO . . . » ‘. ; sa? & sey .* 
ana rood COMSCICHCEe, and tend to the mantest wrong, injury, and 
‘ . 
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ana : soaller We w rf th 
and especialiv DV reason ot ti 
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len vol thee ' 
siness with the defendants, and that the com- 
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business, and LO pay ore omplaimants such sums ol money as shall 
be found to be due to thein from the defendants for or on account of 
any of the matters and things herein stated or contained and 
damages occasioned by ther violation of said agreement and the 
misconduct and deceit and Injury tO your complainants, as herein- 
before stated, and that said company may be dissolved, and that a 


. 


rece iver Piety bye cup ope inted to rece hue Laks piel dispose (| thie ods 
and effects of said co mpany and to settle its aflairs under the diree- 
tion of this hon rable court, and that thr rr lend i ma be re- 
strained by a writ of injunction from this honorable court from 
selling or disposing of any goods or property of said company or 


from collecting the proceeds of any goods disposed of by them in 
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violation of said agreement, as hereinbefore stated, and that your 
complainant may have such other and further relief as the nature 
of this case may require and to your honors shall seem meet— 

May it please your honors to grant unto your complainant a writ 
of injunction to restrain said defendants from selling or disposing of 
any goods or property of said company and from collecting the pro- 
ceeds of goods sold or disposed of by them, as herein st: ated, and also 
a writ of subpcena, to be directed to the said Joseph J. Burns and 
Robert Tarr, of said Gloucester, commanding them on a certain day 
to appear before your honors and answer the premises and abide 
such order and decree as to your honors shall seem meet ; and your 
complainant shall ever pray. 


By their attorneys, W. F. ann W. 8S. SLOCUM. 


COMMONWEALTH OF MASSACHUSE'1IS, | | 
’ ye oo : 
Sujjolk, j 


Henry Sellman, one of the complainants in the foregoing bill, 
does depose and say that he has heard the foregoing bill of com- 
plaint read and is aequainted with the contents thereof, and that 
the same is true of his own knowledge except as to matters therein 
alleged and siated to be upon information and belief, and as to those 
matters that he believes it to be true. 


HENRY SELLMAN 


1s COMMONWEALTH OF MASSACHUSETIS, | ; 
. 5 > aS. 
Suffolk, } 


Subscribed and sworn to this tenth day of December, A. D. 1881, 
before me— 
WM. F. SLOCUM, 
Justice of the Peace. 


A. 


Memorandum of Contract between osenstein Bros. and Henry Sellman, 
of New York, and J. J. Burus & Co.. of Gloucester. Mass. 


1. Object of the association is the canning of fish, more particu- 
larly mackerel, and the manufacture of pomace, or fish guano. 

The b busin ess is to be done un det ‘ the name of the Union Fish 
( ‘ompany of Gloucester, Mass. 

3. Rosenstein Bros. are to furnish the capital to carry on the busi- 
ness, and are to furnish also all material at cost and to sell all goods 
manufactured by the parties hereto at best obtainable market prices. 

!. Rosenstein Bros. are to keep in their office, in New York, a 
correct and complete set of books (double entry), subject to exami- 
nation by any of the parties hereto, sa to render monthly state- 


ments to J. J. Burns & Co. of all good irchased and sh ipped to 
fact Or and all cash Pp ald for other ee for account of the business. 
9. J. J. Burns & Co. are to keep in the factory’s office correct and 


complete » books and accounts necessary for the management and 
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control of the factory, subject to the examination of any party hereto, 
and to render to Rosenstein Bros. weekly statements of articles re- 
ceived, goods packed and shipped, and cash paid for fish, wages, and 
other items. ) 

6. J. J. Burns & Co. are to have charge of and superintend the 
factory and devote all necessary time to the interest of the business 
generally as regards all business at Gloucester. 

7. J. J. Burns & Co. agree to manufacture and put up such arti- 

cles and such quantities of the same only, at lowest possible 
19 cost, as Rosenstein Bros. deem advisable; quality of the goods 
to be good, merchantable. 

8. J. J. Burns & Co. agree not to associate with any other party 
in the business of canning fish and manufacture of fish guano dur- 
ing the continuance of this contract. 

%. It is agreed between the parties that all machines and ma- 
chinery, apparatus, tools, untensils, fixtures, ete. are to be charged 
to a separate account, called machinery account, and that account is 
to be credited yearly, prior to taking inventory, with an amount 
equal to ten percent. of the total amount of the account, which 
amount of ten per cent. is to be charged to profit and loss account. 

10. Upon termination of contract and dissolution of copartner- 
ship J. J. Burns & Co. shall have the privilege to assume for their 
own account balance of machinery account for cash, or, if declined 
by them, all articles charged to that account shall be disposed of to 
best advantage for mutual account. 

11. The business of the copartnership is to be conducted on prem- 
ises hired from J. J. Burns & Co. for the term of this contract, and 
it is agreed that J. J. Burns & Co. shall be paid the sum of twelve 
hundred dollars annually for the use of the following premises, 
Viz: 

a. Factory proper, $300. 

5b. Building on wharf and shed, $3000. 

c. Pomace factory, $350. 

d. Shamrock shed, $100. 

e. Premises vacated by Prof. Baird, $150. ‘Total, $1,200. 

12. J. J. Burns & Co. shall have the privilege of supplying the 
requisite quantities of mackerel out of their own traps at lowest Bos- 
ton market prices, as wel! as other fish for canning. 

15. All manufactured goods are to be shipped to Rosenstein 
Brothers direct, or according to their instructions; but J. J. Burns 
& Co. shall have the privilege to supply any trade in the immediate 
neighborhood of the factory at same prices as realized by Rosenstein 
Brothers. 

l4. A statement of all sales by either party, as well as of prices 
realized, shall be rendered mutually at the beginning of every 

month. 
20 15. All manufactured steck shall be shipped to Rosenstein 
Brothers as soon as ready for shipment, unless otherwise in- 
structed by then. | 
16. No financial business, such as making and indorsing of notes 


> 
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and bills of exchange, drawing, accepting, or indorsing of drafts, 
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etc., shall be done by either party, except in their own firm names, 
and not under any circumstances in the name of the Union Fish 
Company of Glouster. | 

17. Interest on the capital invested by Rosenstein Brothers is to 
be computed at the rate of six per cent. per annum. 

18. Rosenstein Brothers are to be allowed twenty-five cents per 
case on all goods soid by them for storage, insuarance, labor, sta- 
tionery, and all office work in New York, as also one thousand dol- 
lars per annum to defray traveling expenses for the purpose of in- 
troducing and effecting sales of the goods. 

19. All freights, cartages, and marine insurances are to be charged 
separately and in addition to above. 

20. It is agreed that a correct inventory be taken on the 5lst of 
December of every year of all assets and liabilities, and a balance 
sheet be drawn, and the amount of profit or loss up to the Slst of 
December be determined by the customary methods of double-entry 
bookkeeping The machinery shall be valued as per machinery iLC- 


~ 


‘ 


count, less the reduetion eharged off for wear and tear. The mate- 
rials shall be valued at what it would cost to lay them into store or 
factory and the manufactured stock at cost price. 

21. It is agreed that Rosenstein Brothers and Henry Sellman 
jointly shall be entitled to five-eighths of the net profits of the busi- 
ness, and J. J. Burns & Co. shall be entitled to three-eighths of the 
net profits. 

22. It is agreed that all losses, if any sustained, by reason of bad 
debts shall be charged to profit and loss account, and are to be 
borne by the parties jeintly in the ratio of their stipulated interest. 

23. It is agreed that after the books have been closed and the 
profits ascertained the parties hereto shall be at Lberty to withdraw 
their respective shares of profit, less their share in machinery ac- 

count, stock on hand, and amounts outstanding but not col- 
21 lected, and less all amounts drawn by them or charged to 
their account during the year. 

24. This contract shall be in force during the term of five years, 
commencing May 1, 1881, and terminating April 30, 1886. 

25. J. J. Burns & Co. are to draw on Rosenstein Brothers for funds 
required in the business in sums of not over fifteen hundred dollars 
in any one draft. 

26. J. J. Burns & Co. are permitted to draw from the funds of the 
business fifty dollars per week for individual use and account. 

27. It is agreed that the death of any party to this contract shall 
not terminate their interest in the business, but the survivors shall 
carry it on just the same to the termination of the contract for ac- 
count of the heirs, administrators, or assigns of such deceased party 
or parties, but without interference on the part of any such heirs, 
administrators, or assigns. 

28. It shall be the privilege and option of Rosenstein Brothers or 
Ilenrv Sellman to co-operate with J. J. Burns & Co. in the practical 
and personal. superintendence and management of the factory at 
Gloucester whenever they deem it advisable or necessary. 

29. This memorandum and all stipulations and agreements con- 
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tained therein shall be binding on the parties thereto until the com- 
pletion, signing, se aling, and delivery of a contract drawn up in 
legal form in conformity herewith. 
(Signed) ren NSTEIN BROTHERS, 
By A. GOLDMARK. 
HENRY SELLMAN. 
| J. J. BURNS & CO. 
Witness : 
FRANK J. SELLMAN. 


22 Copy of Petition and Order of Court Thereon. 


COMMONWEALTH OF MASSACHUSETTS, I 
Essex, ) 


a. 


Supreme Judicial Court. 


Jutius W. RoseEnstTEIN ef al. 
v. >In Equity. 
JoserH J. Burns et al. and Trustees. 


And now come Joseph J. Burns and Robert Tarr, the defendants 
in the above-entitled cause, and say that the plaintiffs, on the — 
days of November, A. D. 1881, made an attachment in said suit of 
all the defendants’ real estate in said county of Essex and personal 
property to the amount of twenty thousand dollars, and also of all 
the sroods, effects, and credits of the’ defendants in the hands and 
possession of the persons summoned {fas trustees in said suit, all of 
which real estate and personal property and goods, effects, and 
credits aforesaid are now under said attachiment; and the defendants 
further say that said suit is without cause and. said attachment is 
made only to annoy and put the defendants to trouble and expense ,; 
and the defendants say that said attachment is greatly excessive 
and out of proportion to any amount that can possibly he recovered 
im said suit. 

Wherefore the defendants apply to this honorable court for a re- 
duction of the amount of said attachment, and pray that as speedily 
as possible a hearing may be had and such order made in the prem- 
ises as may to your honors appear proper 


JOSEPH J. BURNS 
ERT * 
I. 


ROBI TARR, 
By their attorneys, “yy . BUTLER. 
cE. J. HADLEY 
23 (‘OMMONWEALTH OF MASSACHUSETTS, | 
Esse Ae } 


Supreme Judicial Court 
CLeRK’s Orricer, December 20, A. D. 1881. 


U _ n the foregoing petition ordered that the petitioners give notice 
to Julius W. Rose nstein, Leo Rosenstein, and Henry Sellman, plain- 
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tiffs in the above-entitled cause, to appear before our said court, at 
the court-house, in Boston, in our county of Suffolk, on the twenty- 
sixth day of December instant, at nine o’clock in the forenoon, by 
causing them to be served with an attested copy of said petition and 
of this order of court thereon forthwith, thatthey may then and there 
show cause, if any they have, why the prayer of said petition should 
not be granted. 


Attest : ALFRED A. ABBOTT, Clerk. 


The foregoing is a true copy of petition and order of court thereon 
Attest : ALFRED A. ABBOTT, Clerk. 


Boston, December 21, 1881. 
Wehereby accept service of the within order of notice for said 
plaintiffs. 
W. F. & W. S. SLOCUM, 
Their Att’ys. 


Copy of Order of Court. Filed Dec. 28, 1881. 


COMMONWEALTH OF MASSACHUSETTS, | 


/ sce) 4 j 
Jutrus W. RosEnstEIN ef al. 
. >In Equity. 
Josern J. Burns et al. 


24 This case came on to be heard upon motion at chambers, 

in boston, this 26th day of December, A. D. 1581; and, by 
consent of counsel, it is ordered that John I. Baker, Esq., of Beverly, 
county of Essex, be appointed receiver to receive all the personal 
property belonging to the Union Fish Company which was attached 
upon the writ in this case, and to cause the same to be put in good 
and proper condition for sale, if he shall deem best to do so, before 
sale, and to sell and dispose of the same in such manner as shall 
be for the best interests of all concerned, and collect and receive the 
proceeds of such sales, and collect and receive from the several per- 
sons and firms named as trustees in said writ the goods, effects, and 
credits of said company in their hands or the goods, effects, and 
credits attached upon said writ, and to keep and hold the same sub- 
ject to the further order of this court, depositing the moneys re- 
ceived therefor in the registry of said court and subject to its orders 
and deerees in this case. 

And it is further ordered that the parties in this case are en- 
joined from intermeddling with said property or collecting or dis- 
turbing the same, except as directed by said receiver in writing, 
until the further order of this court, and that upon the delivery of 
said personal property to said receiver it is ordered that the attach- 
ment of the same shall be dissolved, excepting as to such of said 
property as has been taken from the office, making the same upon 
a writ of replevin; this order-not to affect said attachment, so far as 
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it is upon the property replevied, and that said attachment be dis- 

solved upon the two vessels of the defendants, their tackle, apparel, 
and furniture, which were attached upon said writ. The 

20 attachment is to remain upon the real property until the 
further order of the court. 


> Pes 


W. A. FIELD, J. 8S. J. C 


[4 


Dec. 27, 1881. 


Demurrer to Amended Bill. (Filed in State Court April 29, 1882.) 


These defendants, by protestation, not confessing or acknowledg- 
ing all or any of the matters and things in the said complainants’ 
amended bill to be true in such manner and form as the same are 
therein set forth and alleged, doth demur thereto, and for cause of 
demurrer show that it appears by said bill that the same is ex- 
hibited by said complainants against these said defendants for 
several distinct matters and causes, and by reason of such distinct 
matters said bill is drawn out to great length, and these defendants 
are compelled to take copy of the whole the neal and by joining dis- 
tinct matters together which do not depend on each other, proceed- 
ings in the progress of said suit would be intricate and prolix, and 
said distinct matters are for several distinct causes of action, many 
of which are remedial at law, between the parties, and for many of 
them the plaintiffs have full and complete remedy at law, and that 
the defendants ought not to be held to answer to several distinct 
causes and thus be put to unnecessary charges and expenses. 

Wherefore, and for divers other errors and imperfections appear- 
ing in the said bill, these a humbly pray the judgment of 
this honorable court whether vy shall be COT pe ‘lled to make any 
answer to such parts of the s: sid bi il as is so demurred unto as afore- 


said. 
By his attorney, BENJ. F. BUTLER. 


I do hereby certify that I am of opinion, upon examination of 
the foregoing demurrer, that there is such probable ground in law 
therefor as to make it a fit subject for judicial inquiry and trial, 
and that it is not intended merely for delay. 

BENJ. F. BUTLER, Of Counsel. 


26 Copy of Petition for Removal into C. C. of U.S. Filed , Apri 
24,’ 
COMMONWEALTH OF MASSACHUSETTS, | . 
Essex, & 


Supreme Judicial Court. In Equity 


Jutius W. Rosenstein ef al. 


Josern J. Burns et al 


To the honorable the justices of the supreme judicial court 
Respectfully represent Joseph J. Burns and Robert Tarr, the 


> ‘ -_ 
o— LU 


18 JOSEPH J. BURNS ET AL. VS. JULIUS W. ROSENSTEIN ET AL. 


defendants in the above eause, that at the time of the commence- 
iment of this suit they were and ever since have been and still are 
residents and citizens of the State of Massachusetts, and the plain- 
tiffs then were and ever since have been and still are residents and 
citizens of the State of New York; that the amount in controversy 
in said suit exceeds, exclusive of costs, the sum of five hundred 
dollars, the same being the sum of several thousand dollars; and 
now come your petitioners, at the term of this court at which said 
eause could be first tried and before trial thereof,and pray that said 
sult may be removed from —e court into the circuit court of the 


United SLULeS, NeXt to big olden at Boston, in and for the district 
of Massachusetts. aecors vay to 6nhhe: statute in such case made and 
provided and your petitioner: offer herewith the bond req ulred by 


said statute and pray that all further proceedings in this court may 
be staved. 
JOSEPH J. BURNS. 
ROBERT TARR. 


April 24, 1882 
)"] Cop A, ’ Bond 


Know all men by these presents that we, Joseph J. Burns and 
Robert Tarr, both of Gloucester, in the county of Essex and Com- 
monwealth of Massachusetts, as principals, and Francis W. Homans, 
of said Gloucester, as surety, are holden and stand tirmly bound 
unto Julius W. Rosenstein, Leo Rosenstein, and Henry Sellman, all 
of the city, county, and State of New York,in the sum of five 
hundred dollars; to the payment of which to the said Julius, Leo, 
and Henry or their executors, administrators, or assigns we hereby 
jointly and severally bind ourselves, our heirs, executors, and ad- 
ministrators 

The condition of the obligation is such that whereas the said 
Joseph J. Burns and Robert Tarr have this day petitioned the 
supreme judicial court in and for the county of Essex and State of 
Massachusetts for the removal of a certain cause therein pending In 
equity, Wherein the said Julius W..Rosenstein, Leo Rosenstein, and 
Ilenry Sellman are plaintiffs and the said Joseph J. Burns and 
Robert Tarr are defendants, to the circuit court of the United States 
in and for the district of Massachusetts: 

Now, therefore, if after the granting of said petition the said 
Joseph J a and Robert Tarr shall enter in the said circuit 
court of the United States, on the tirst day of its next session, a copy 
of the eed: in said suit and shall pay all costs that may be 
awarded by the said circuit court of the United States if said court 
shall hold t] iat said sult Was wrongfully or improperly removed 
thereto, then this obligation shall be void; otherwise it shall be and 

remain in full foree and virtue. 
28 [In witness whereof we hereunto set our hands and seals 
this twenty-fourth day of April, A. D. 1882. 
JOSEPH J. BURNS. [seat] 
ROBERT TARR. SEAL. | 
Kr. W. HOMANS my 
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Signed and sealed in presence of— 
CILAS. A. BROWN. 
WILLIAM CRONIN to F. W. H. 


And now, upon the foregoing petition, the same having been duly 
considered, it is ordered that the said suit be, and the same is hereby, 
removed from this court into the circuit court of the United States 
for the district of Massachusetts, next to be holden at Boston, in said 
Commonwealth. 

By the court: 

ALFRED A. ABBOTT, Clerk. 


COMMONWEALTH OF MASSACHUSETTS, | 
Esse +. j 


[, Alfred A. Abbott, clerk of the supreme judicial court for said 
county of ssc  o do certify that the foregoing are true COpPies ol the 
writ and all other papers on file and of the proceedings and of the 
record in the action of Julius W. Rosenstein ef al. v. Joseph J. Burn 
ct al. & trustees, entered at the April term of said court, 1882, and 
by the order of said court removed LO the circuit court of the United 
States. 

In witness whereof I hereunto set my hand and affix the 

r 7 seal of said supreme judicial court this twelfth day of 

Lt. 8] May, in the year of our Lord one thousand eight hundred 
eighty-two 


ALFRED A. ABBOTT, Clerk 


29 After entry in this circuit court this cause came on to be 
heard on the demurrer oO; defendants to the amended bill On 
the twenty-second day of July, A. D. 1882, the Honorable Thomas 
LL. Nelson, district judge, sitting 
On the twenty-fifth day Ol sept mber, A. D. 1882, the following 
petition was filed : 


Complainants’ Petition for Order for Receiver to Pay Moneys into Court. 
(Filed Sept 25, LSS?2.) 


The plaintiffs in the above-entitled cause respectfully represent 
that by the order of the Ssupere me judicial court In and for the county 
of Essex and Commonwealth of Massachusetts, duly made before 
the removal of said cause to this honorable court, John |. Baker, of 
Beverly, in said county, was duly appointed receiver in this cause, 
and by said order he was required to deposit the moneys which 
should be received by him as such receiver in the registry of the 
court, as by the copy of said order returned to and entered in this 
honorable court in this cause and here referred to will more fully 
appear, and that it was there considers d and understood that said 
recelver should be required LO SO deposi! said money, nist ad y belng 
required Lo orl Ve al bond with sureties, as 1s usual ili SUCH Causes and 
for the security of all parties in interest: that said receiver hath re- 


20 JOSEPH J. BURNS ET AL. VS. JULIUS W. ROSENSTEIN ET AL. 
ceived a largé amount of money from the sources mentioned in said 
order, the exact amount of which these plaintiffs are now unable 
to state, but they believe that the same amounts to about ten thou- 
sand dollars; that said moneys were received by said receiver for 
the most part several months since, and these plaintiffs have 
dU meguete id him to pay the same into this honorable court or 
nto the clerk’s office thereof, but he hath neglected and still 
neglects so to do. 

Wherefore said plaintiffs pray that said Joln I. Baker, as receiver 
as aforesaid, be ordered and required by this honorable court to 
d¢ PO sit said moneys so received by him, as receiver as aforesaid, in 
this honorable court or with the clerk thereof, and for such further 
ord iS us thy circumstances of the Cause bay y require. 


By their att’ys and solicitors, W. F. & W. 8S. SLOCUM. 


wn the aioresald petit on the following avreement was indorsed: 


; lyre ment 
[t is agreed between the parties that the money shall be paid in 
and the account of the receiver be filed by the 11th of December 
next 
BENJ. F. BUTLER, 
For Defendants and Recever. 
W. F. & W. S. SLOCUM, 
For PU ffs 


‘his cause was thence continued to the October term of this 
court. A. D. 1882. when. on the Rventy-leusth day of October, A. D. 
882, the opinion of the court was announced, and in accordance 


therewith the demurrer to the amended bill was overruled. 
On the sixteenth day of November, A. D. 1882, the following 
answer to amended bill was filed by defendants : 


o] Defendants’ Answer ( Filed Nov. Lb, L882.) 
And now come th e defendants _ not admitting each and every 
legation in said bill of complaint, but denying the same, except 
if sifically admitt eal admit that the contract was 


as hereinafter spr 


made between said ih untiffs and defendants, a copy of which is an- 


nexed to said bill of complaint and marked A. 
And the defendants, further answering, admit that the plaintiffs 


and defendants entered into the business mentioned in said con- 
tract, but the defendants deny that the plaintiffs kept or performed 
any part of or either of the stipulations by them to be kept or per- 
formed, or advanced any of the sums of money mentioned in said 
contract at the times therein set forth or at any time, or that they 
have expended of their own money any such sums as in said _ bill 
set forth, except such as has been derived from said business ; and 
the defendants, answering, aver that said plaintiffs have realized 


* 
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much larger sums from said business than in said bill set forth, and 
the defendants deny that any balance is due the plaintiffs from or 
on account of said business; but, on the contrary, the defendants 
aver that there is a balance due the defendants on account of said 
business. 

And the defendants, further answering, deny that any just claims 
whatever have been made against said piaintitls for or on account 
of any goods made by said defendants; but, on the contrary, the de- 
fendants aver that the plaintiffs have sold other goods not made by 

the defendants, which last before-mentioned goods were of an 
J2 inferior quality and sold by the plaintiffs as and for goods 

made by the defendants and under their mark and designa- 
tion, so that great injury has come to the reputation of the goods 
made by the ‘defendants. 

And the defendants, further answering, aver that they have kept 
and performed said fifth article of said contract substantially and 
fully, and that said books have at all times been open to the inspec- 
tion and examination of said plaintiffs, and that their said factory 
has been run during all the time covered by said agreement and 
until the commencement of the suit under the direction and super- 
vision of an employ ee employed by _= P Naintiffs. 

And the defendants, further answering, say that they have kept 
and performed said sixth article of said agreement fully and sub- 
stantially and have not neglected said business, but, on the contrary, 
have carried on the same properly and in good faith, as it was for 
their interest so to do. 

And the defendants, further answering, say that they have fully 
and substantially kept and performed sai id seventh article, and that 
they have put up all their goods in a good and workmanlike man- 
ner so as to be merchantable, as it was.for their interest to do, and if 
any of said goods were found unmerchantable it was because of the 
failure of said plaintiffs to furnish suitable cans and materials by 
which said goods were to be put up or to furnish said cans and 
materials with sufficient promptness and in sufficient quantities so 
that the mackerel and other fish could be put up while fresh and 
without unreasonable delay, and if any fault can be found with the 

manner jin which said goods were put up or with said goods 
Jo it was because of the negligence, unskillfulness, or ignorance 

of the foreman of said business -who was sent there by said 
plaintiffs to superintend and direct the same. 

And the defendants, further answering, say that they have kept 
and pertormed | and have not broken said thirteenth and fifteenth 
articles of said jagreement, as in said bill alleged, or either of them. 

And the defendants, further answering, s say that they have kept 
and performed said twenty-eighth article of said agreement fully, 
and have allowed the said plaintiffs, by their chosen servant, to take 
supervision and direction in said factory, and have never denied to 
said plaintiffs the right to co-operate with them, as in said bill is 
alleged. 

And the defendants, further answering, deny each and every 
allegation in said bill that they have negligently and carelessly con- 
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JOSEPH J. 


ducted said business in any manner or form, as In said bill alleged ; 


but said defendants admit that they have purchased cans other than 
those furnisbed by said plaintiffs. 


And the defendants, further answering, say that it was the duty 


by said contract of said plaintiffs to furnish a sufficient num- 


ber of cansso that the “sh might be packed when fresh, but that 


suld plaintiffs neglected to furnish said cans, and that some fish 
spoiled for want of cans furnished by said plaintiffs in time that 
they might be seasonably canned; and the defendants say that be- 
cause the y could not obtain cans from said plaintiffs they did pur- 
chase |; aree = iutities of cans from other parti ‘sin order to pre- 
serve, In so far as they might do, fish purel: ased by them from being 
spoiled “se want of canning 
ol And the defendants, further answering, say that they em- 
ployed all he Ip that was needed or profitable for canning said 
fish, and that all iy purchased by them would have been pre- 
served aps can cans had been seasonably furnished by said 
plaintiffs was th ck bounden duty under said contract to do 

And the ih fendants, further answering, deny each and every alle- 
gation in said bill of any false pretences whatever made by them 
to induce said plaintiffs to enter: into said agreement or said busi- 
ness, and pray that the yy may have the same advantage of this their 
answer as If they had pleaded specifically to saidallegations of false 
pretences. 

\nd said defendants admit that true it is that they have pur- 
chased some fish in Boston, because the fish could be purchased 
cheaper in said Boston than at said Gloucester at the times they 
were purchased ; all of which was done in good faith, for the best 
interests and profits in said business, as it was for the defendants’ 
own interest to do. 

And the defendants, further answering, say that they are of suf- 
ficient financial ab lity to pay any or all losses of said business, 
present or prospective; and, further, that upon a just and fair ac- 
count of said business being taken, and upon a just recoupment 
from said plan tithe being had by the defendants for the | osses 1h 
sald business by rue acts, doings, and neglect ol thre plaintiffs 1 O per- 
form their stipulations and covenants in said contract, a large sum 
would be due from said plaintiffs to said defendants arising from 
suid business 

And the defendants, further answering, say that said plaintiffs 
without cause published a notice that they would no further 

arry on the business under sald contract, and that thi Vy by 


45 } nak lic notics Gissol\ ed, Violated, and put all end, sO fur ius 
— :, . “ae : sy 
the y could, to the same: and the defendat its are entirely \“ i} ]- 
. P j } } 
Lhe % nad desirous LLlAb alll business eonnections be tween the Th) and 


the plaintiffs should be dissolved and forever ended because of the 
dishonest, fraudulent, and unjust conduct and violations of said con- 


tract by tlie plaintills 
Wherefore the defendants pray thal sald bill mInay be dismissed, 


~ 
| 
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and that they may be discharged thereof with their reasonable and 
proper costs. 
By their attorneys, BENJ. F. BUTLER. 
E. J. HADLEY. 
On the fourteenth day of December, A. D. 1882, the following 
replication was filed : 


Replication. (Filed Dec. 14, 1852.) 


The replication of Julius W. Rosenstein, Leo Rosenstein, and Henry 
Sellman, complainants, to the answer of Joseph J. Burns and 
Robert Tarr, defendants. , 


These repliants, saving and reserving to themselves all and all 
manner of advantage of exception which may be had and taken to 
the manifold errors, uncertainties, and insufliciencies of the answer 
of the said defendants, for replication thereto say that they do and 
will aver, maintain, and prove their said bill to be true, certain, and 
suflicient in law to be answered to by said defendants, and that the 

said answer of the said defendants is very uncertain, eva- 
36 sive, and insufficient in law to be replied to by these repli- 

ants, without that, that anv ether matter or thing in the said 
answer contained materially or effectually in law to be replied unto 
and not herein and hereby well and sufficiently replied unto, con- 
fessed or avoided, traversed or denied, is true; allof which matters 
and things these repliants are ready to aver, maintain, and prove as 
this honorable court shall direct, and humbly pray as in and by 
said bill they have already prayed. 

By their solicitors, W. F. — W.S. SLOCUM. 


On the thirteenth day of January, A. D. 1883, the Honorable 
Thomas L. Nelson, district judge, sitting, the following order of court 
was entered | 


Orde r of Court (Ja & i ), LS8S3.) 
NELSON, J. : 


Ordered, That the receiver in this cause, Jolin I. Baker, of Beverly, 
in this district, file in this court an account as such receiver, and 
deposit In the registry of this court the funds in his hands as re- 
celve r, Ohh OF before eleven o'clock Saturday, Jan. 2U, 1883, or show 
cause at that time why he should not file such account and make 
such deposit. 

By the court: 

JOHN G. STETSON, Clerk. 
Od On the twentieth day of January, A. D. 1883, the Honora- 
ble Thomas L. Nelson, district judge, sitting, the following 
orde} of court was entered 
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ducted said business in any manner or fori, as in said bill alleged ; 
but said defendants admit that they have purchased cans other than 
those furnished by said plaintiffs. 


And the defendants, farther answering, say that it was the duty 
by said contract of said plaintiffs to furnish a sufficient num- 
ber of cans so that the fish might be packed when fresh, but that 
sald plaintiffs neglected to furnish said cans, and that some fish 
spoiled for want of cans furnished by said plaintiffs in time that 
they might be seasonably canned; and the defendants say that be- 
CuUSC they could not obtain cans from. said plaintiffs they did pur- 
chase large quantities of cans from other parties In order to pre- 
serve, In so far as they might do, fish purchased by them from being 

spoiled from want of canning 
ot And the defendants, further answering, say that they em- 
ployed all di Ip that was needed or profitable ior canning said 
fish, and that all fish purchased by them would have been pre- 
served and canned if cans had been seasonably furnished by said 
plaintiffs, as was their bounden duty under said contract to do. 

And the defendants, further answering, deny each and every alle- 
gation in said bill of any false pretences whatever made by them 
to induce said plaintiffs to enter into said agreement or said busi- 
ness, and pray that they may have the same advantage of this their 
answer as If they had pleaded specifically to saidallegations of false 
pretences. 

And said defendants admit that true it is that they have pur- 
chased some fish in Boston, because the fish could be purchased 
cheaper in said Boston than at said Gloucester at the times they 
were purchased ; all of which was done in good faith, for the best 
interests and profits in said business, as it was for the defendants’ 
own interest to do. 

And the defendants, further answering, say that they are of suf- 
ficient financial ability to pay any or all losses of said business, 
present or prospective; and, further, that upon a just and fair ac- 
count of suid business being taken, and upon a just recoupment 
from said plaintitis being had by th. defendants for the losses in 
said business by the acts, doings, and neglect of the plaintiffs to per- 
form their stipulations and covenants In said contract, a large sum 
would be due from said plaintiffs to said defendants arising from 
said business 

And the defendants, further answering, say that said plaintiffs 
without cause published a notice that they would no further 

carry on the business under said contract, and that they by 
39 public notice dissolved, violated, and put an end, so far as 

they could, to the same; and the defendants are entirely will- 
ing and desirous that all business connections between them and 
the plaintiffs should be dissolved and forever ended because of the 
dishonest, fraudulent, and unjust conduct and violations of said con- 
tract by thie plaintills. 


} 
| 
. 
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Wherefore the defendants pray that said bill may be dismissed, 


& >* 
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and that they may be discharged thereof with their reasonable and 
proper Costs. 
By their attorneys, BENJ. F. BUTLER. 
bE. J. HADLEY. 
On the fourteenth day of December, A. D. 1882, the following 
replication was filed : 


Replication. (Filed Dee. 14, 1882.) 
The replication of Julius W. Rosenstein, Leo Rosenstein, and Henry 
Sellman, complainants, to the answer olf Joseph J. Burns and 
Robert Tarr, defendants. 


These repliants, saving and reserving to themselves all and all 
manner of advantage of exception which may be had and taken to 
the manifold errors, uncertainties, and: insufliciencies of the answer 
of the said defendants, for replication thereto say that they do and 
will aver, maintain, and prove their said bill to be true, certain, and 
suflicient in law to be answered to by said defendants, and that the 

said answer of the said defendants is very uncertain, eva- 
ob sive, and insufficient in law to be replied to by these reph- 

ants, without that, that anv ether matter or thing in the said 
answer contained materially or effectually in law to be replied unto 
and not herein and hereby well and sufficiently replied unto, con- 
fessed or avoided, traversed or denied, is true; all of which matters 
and things these repliants are ready to aver, maintain, and preve as 
this honorable court shall direct, and humbly pray as in and by 
said bill they have already prayed 

By their solicitors, W. F. — W.S8. SLOCUM 


On the thirteenth day of January, A. D. 1883, the Honorable 
Thomas L. Nelson, district judge, sitting, the following order of court 
was entered 


; 


Order of Court (Jan. 15, L853.) 
NELson, J.: 


Ordered, That the receiver in this cause, Jolin I. Baker, of Beverly, 
in this district, file in this court an account as such receiver, and 
deposit in the registry of this court the funds in his hands as re- 
ceiver, on or before eleven o'clock Saturday, Jan. 20, 1883, or show 
cause at that time why he should not file such account and make 
such deposit. 

By the court: 

JOHN G. STETSON, Clerk. 


yi On the twentieth day of January, A. D. 1883, the Honora- 
ble Thomas L. Nelson, district judge, sitting, the following 
order of court was entered 
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Order of Court. (Jan. 20, 1883.) 
Newson, J.: 


By consent of counsel it is ordered that John I. Baker, Esq., re- 
ceiver in this cause, may retain thesum of thirty-three hundred and 
fifty dollars from the moneys in his hands as receiver, and there- 
from pay to the several persons and firms named in the schedule 
hereto annexed the amount therein set against their several names 
and any other creditors of the Union Fish Company that both par- 
ties or their counsel shall, in writing, direct to be paid, provided 
they shall accept the same in full satisfaction of their respective 
claims against the Union Fish Company of Gloucester, in said dis- 
trict, on or before Thursday, the 25th day of January current, and 
that said Baker make return upon a copy of this order of his doings 


thereon, with an account, and pay such part of the aforesaid sum of 


ae 


350 as shall ne ot have been paid to and received by said creditors 
os sloeaiatd, and his oxpenees conmmeine tie same, to the clerk or 
register of said court before eleven o’clock a. m. on the 27th day of 
January current. 
By the court 

j JOHN G. STETSON, ’ Clerk. 


ate: Ny hedule. 
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to be paid. paid each 
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39 On said twentieth day of January, A. D. 1883, said John I. 

saker, receiver, filed his account and paid into the registry 
of this court the sum of five thousand four hundred and six dollars 
and seventy-five cents ($5,406.75). 

On the seventeenth day of February, A. D. 1883, the said John I. 
Baker, receiver, filed an additional account’ and paid into the reg- 
istry of this court the sum of six hundred and ninety-eight dollars 
and eighty-five cents ($698.85). 

On said seventeenth day of February, A. D. 1883, the following 
agreement was filed : 


Agreement. (Filed Feb. 17, 1583.) 


[It is hereby agreed that John I. Baker, Esq., receiver in this case, 
may pay out of the moneys retained by him with which to pay 
certain creditors of the Union Fish Co. under order of court dated 
January 20, 1883, to N. B. Campbell the sum of seven hundred and 
three ,’,°; dollars, instead of the sum of $201.25 mentioned in 
schedule annexed to said order, provided said Campbell accepts the 
same in full satisfaction of all his claims against said Union Fish 
Company, and provided the same be settled and paid within the 
time mentioned in said order, and so as not to delay the return of 
said order and amount thereon within the time mentioned therein. 

W. F. & W. S. SLOCUM, 

Of Counsel for PU ffs. 
E. J. HADLEY, 

Of Counsel for Def’ ts. 


On the above agreement was afterwards written the following re- 
ceipt 


40 | Rece upe 


Jan. 25, 1883, received of John I. Baker, receiver, seven hun- 
dred and three /,°, dollars, in accordance with the above order, in 
full of all claims against the Union Fish Company of Gloucester. 


N. B. CAMPBELL 


On said seventeenth day of February, A. D. 1883, the following 
agreement, to which was prefixed a copy of the order of court en- 
tered Jan. 20, 1883, was filed : 


Agreement. (Filed Feb. 17, 1883.) 
Boston, January 26th, 1883 
We hereby consent and agree that the time for the payment of 
the sums mentioned in the foregoing order and the return of said 
order may be extended three.weeks from the times in said order 
mentioned. 
W. F. & W. S. SLOCUM, 
Of Counsel for Plaintiffs. 
E. J. HADLEY, 
Of Counsel for Defendants 
4—207 
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The following receipt was annexed to said agreement: 


1] Receipt. 


Received of John I. Baker, Esq receiver, 


Names of creditors to bh Amounts to the amount set against our respective 
asiiiel | be paid to names, in full of our se veral claims 
; PNAC TI acninst the U 1497) Fish Co of Glouces- 

\ias 

K. Van Norder S481 OO KE. Van Noordet per Hlow 

Nickerson & Baxter LOS te Nickerson & Baxter 

N. 8B Campbel 201 2h 

Ht. B. Newhall % HO Herbert B. Newhall 

Masury, Young & Co ll 2b Masur Your r&X& Co per W i. = 

Cunningham & Thompsot 23 24, Cunningham & Thompson, per F. A 

I ures 
eter Carlton > 0 Peter Carlton, by C i 


Wim. Hodekins » of Wim Hodekir . by ( I. 
A. H. Tuck 7 128 | A. H. Tuck, by C. B 
N. Babson & Co. » 33 N. Babson & Co 


Fernwood Lake lee Co 34 22 F. W. Homans, ag’t, by Wim. Cronin. 
Dolliver Bros. 140 60 Dolliver Bros., by W. T. D 
Stock bridge & Co 9 62 Stockbridge & Co 
Gioucester Steamboat Co 12 P45 | Abbot Coffin 

llonners Bros. 186 30  Honners Brothers 

John G. Bennet 98 43 John G. Bennett, Jr 
Harvey & Tart 25 95 Harvey & Tarr 

' M. Loring rc 73 42 | F. M. Loring 

Nathan Riehardso: bo OW) 

George EK. Hall 2» oO | Geo. E. Hall, by C. B 

J. QO. Procter 15d 16 | Juse ph O Procter, Jt 

IC. Mavo ae Hil 

Bennet Griffin & Son 16? 42) Bennett Griffin 

Frederick L. Stacey 26 67 | Fred’k L. Stacey, by C. B 
John Clark 118 183.) John Clark, by =) 


42 On the twenty-fourth day of March, A. D. 1883, the follow- 
ing officer's motion to amend return was filed : 


Officer's Motion to Amend Return { Filed March 24. 1SS3 ) 


And now comes George Lane, of Gloucester, in the county of 
Essex and Commonwealth of Massachusetts, deputy sheriff in. and 
for said county and the officer who served the writ in the above- 
entitled cause, and moves that he may be allowed to amend his 
return thereon by striking from the schedule marked “A,” annexed 
and referred to in and made a part of said return, the words 
“sehooner Gazell and the schooner Excelsior.” 

And the said George Lane says that said words “ schooner Gazell 
and schooner Excelsior” were written in said schedule through 
inadvertence and mistake, and the above-proposed amendment 
would make said return conform and be according to the facts. 

GEORGE LANE, 
Deputy Sheriff. 
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UNITED STATES OF AMERICA. 


COMMONWEALTH OF MASSACHUSETTS, } 
Suffolk. } 


P| 


Marcu 241TH, A. D. 1888. 
Then personally appeared the above-named George Lane and 
made oath that the foregoing statement by him subscribed is true, 
before me, the subscriber, a notary public in and for said county. 
Witness my hand and notarial seal 
[SEAL. | WINGFIELD 8S. SLOCUM, 
Notary Public 


45 On the twenty-first day of April, A. D. 1883, the Honorable 
pri, 
Thomas L. Nelson, district judge, sitting, the following order 


of refi rence of this cause to a master was ent red 


Order of Ri fe rence to a Master (Ap it 21. 1883.) 


On reading the pleadings in the above-entitled cause and hearing 
the counsel of the respective parties and on consideration thereof it 
is ordered that it be referred to George r Sanger, Esq., as ua master 
of this court, to hear the parties and their evidence and report as to 
all issues of fact made by the pleadings in said cause and to take an 
account of the dealings and transactions between said parties and 
all claims for damages arising out of said transactions 

by the court 

JOHN G. STETSON, Clerk. 


This cause came on to be further heard upon the officer’s motion 
to amend return, the Honorable Thomas L. Nelson, district judge 
sitting; and thereupon it was ordered, to wit, April 21, 1883, that 
the motion of the ofhicer, Creorge Lane, to amend his return by 
striking out of Schedule A, annexed to the writ, the names of the 
schooners Gazelle and Excelsior, was allowed. Thereupon, on the 
third day Ol May, A. D 1SS5, the following amendment of oflicer’s 
return on writ was filed 


Amendment of Return on Writ. (Filed May 3, 13883.) 


44 Amendment of George Lane, deputy sheriff, of his return 
on the writ in said cause by leave of said court 

I, George Lane, the deputy sheriff who made attachment on the 
writ in said cause, by virtue of the leave granted me by said court 
April 21st, A. D. 1885, do hereby amend my return on said writ by 
striking out from the schedule marked “A,” referred to in said re- 
turn and made a part thereof, the words “schooner Gazelle and 
schooner Excelsior.” 

GERORGE LANE, 
Deputy Sherifi 


) 


April 20, 153d. 
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This cause was then continued from term toterm to the May term 
of this court, A. D. 1884, when, to wit, September 18, 1554, upon the 


approval of counsel for both parties and of the master, the sum of 
thirteen hundred and twenty-eight dollars ($1,528) was paid out of 


the fund in this cause in the registry of this court to J. M. W. Yer- 
renton for services in reporting evidence before the master herein. 

This cause was thence continued from terin to term to this present 
October term, A. D. 1885, when, to wit, October 16, 1855, the follow- 
ing report of special master is filed : 


15 Report of Special Master. 


The plaintiffs in this caseare Julius W. Rosenstein and Leo Rosen- 
stein, of the city of New York, doing business therein under the 
name of Rosenstein Brothers, and Henry Sellman, of New York. 
The defendants are Joseph J. Burns and Robert Tarr, of Gloucester, 
Mass., doing business as copartners at Gloucester under the firm 
name of J. J. Burns & Co. 

Rosenstein Brothers, Henry Sellman, and J. J. Burns & Co. com- 
posed the Unien Fish Company of Gloucester. 

The proceedings in this case were originally commenced in the 
supreme judicial court of the State, and were removed to this court 
by the defendants by certiorart, and were entered here at the May 
term, 1882. The original proceedings were dated Noy. 7, 1881, and 
consisted of a bill in equity, inserted in a writ of attachment, In 
which the officer was directed to attach the property of the defend- 
ants to the value of $20,000, and to summon them to appear at the 
rules at the clerk’s oflice, Salem, on the first Monday of December, 
18S1. Certain persons were also named in the writ to be summoned 
as trustees of the defendants, and they were so summoned. At the 
rules, Dee. 5, 1881, the defendants filed an answer. 

Dee. 19, 1881, the plaintiffs filed an amended bill, in which, charg- 

ing misconduct on the part of the defendants, they pray for 
1G the dissolution of the partnership, the appointment of a re- 
ceiver, and for an injunction against the defendants. 

The defendants also filed their petition to the court, in which they 
allege, among other things, that the suit is without cause and the 
attachment excessive, and pray that the amount of the attachment 
may be reduced and for other relief. Upon this petition the court, 
Dec. 20, 1881, directed that the plaintiffs be ordered to appear at 
chambers, at Boston, and show cause, if any they have, why the 
praver of the petition should not be granted, and they appeared as 
notitied. 

‘The following order of court (in substance) was filed in said cause 
Dec. 28, 1881: “This cause came on to be heard upon motion at 
chambers, in Boston, Dee. 26, and by consent of counsel it is ordered 
that John L. Baker, Iésq., of Beverly, in the county of Essex, be ap- 
pointed receiver to receive all personal property belonging to the 
Union Fish Company which was attached upon the writ in this 
case, and to cause the same to be put In ood and proper condition 
for sale, if he shall deem it best to do so, before sale,and to sell and 
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dispose of the same in such manner as shall be for the best interests 
of all concerned, and collect and receive the proceeds of such sales, 
and collect from the several persons and firms named as trustees in 
said writ the goods, effects, and credits of said company in their 
hands or attached on said writ, and to keep and hold the same sub- 
ject to the further order of this court, depositing the money re- 
ceived therefor in the registry of said court and subject to its orders 
and decrees in this case; and it is further ordered that the parties 
in this case are enjoined from intermeddling with said property or 
collecting or disturbing the same, except as directed by said re- 
ceiver, in writing, until the further order of this court; and that 
upon the delivery of said personal property to said receiver it 1s 
ordered that the attachment of the same shall be dissolved, except- 
ing as to such of said property as has been taken from the officer 
making the same upon a writ of replevin; this order not to affect 
said attachment, so far as it is upon the property replevied ; and 
that said attachment, be dissolved upon the two vessels of the de- 
fendants, their tackle, apparel, and furniture which were attached 
upon said writ. The attachment is to remain upon the real prop- 
erty until the furtier order of this court.” 
47 Mr. Baker accepted the appointment as receiver and at 
once proceeded to act under it, and has filed an account in 
this court and has paid moneys received and collected by him as 
receiver into the registry of this court. 

To the plaintiffs’ amended bill, filed in the State court Dec. 19, 
1881, the defendants, April 29, 1852, in that court, filed their de- 
murrer for multifariousness and want of equity; both of which 
grounds were overruled in this court Oct. 24,1882. The defendants 
tiled their answer to the amended bill Nov. 16, 1882, in which they 
deny the allegations of misconduct charged against them by the 
plaintiffs, and themselves charge misconduct on the part of the 
piaintiffs, and say “the defendants are entirely willing and desirous 
that all business connections between them and the plaintiffs should 
be dissolved and forever ended, because of th: dishonest, fraudulent, 
and unjust conduct and violation of said contract by the plaintiffs.” 

On the 14th December, 1882, the plaintitfs filed their replication. 

On the 21st April, 1883, the case was referred to George P. Sanger, 
as special master, with directions “to hear the parties and their 
evidence, and report as to all issues of fact made by the pleadings 
in said cause, and to take an account of the dealings and transac- 
tious between said parties and all claims for damages arising out of 
suid transactions.” 

The order of submission came to me as special master May 19, 
1883. 

In the autumn of that year both parties were before me on the 
matter of taking testimony on the part of the plaintiffs by deposi- 
tions, and the depositions of many witnesses on the part of the plain- 
tiffs were taken under commissions issuing out of the court, and such 
depositions were used at the hearing. : 

The case came on to a hearing before me Feb. 21, 1584, on the 
amended bill and the answer thereto, and for thirty-four days dur- 
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ing the residue of that month and during the spring and summer of 
that year, from time to time, at their mutual convenience, I heard 
the parties and their evidence and arguments. 

bv consent of parties the oral testimony was taken by a stenog- 
rapher and was written out by him, the ex pense to be paid out of 
the fund in court. His bill therefor, amounting to $1,525, approved 

by counsel and the master, lias been paid from that fund. 
LS When, in the course of the hearing, the examination of the 

books was reached, it was agreed by the parties to the suit 
that Mr. Adolph Goldmark, book-keeper of the plaintiffs, and Mr. 
James C. Alden, expert book-keeper and accountant, who on the 
part of the defendants had examined their hooks and those of the 
plaintiffs, should together vo over the books of both plaintiffs and 
defendants and draw up from them a statement of the condition of 
the Union. Fish Company of Gloueester at the time the suit was 
brought, and als irom the Sone books should prepare statements 
showing the indebtedn SS O] oth rwise ol the plaintiffs and of the 
defendants to the said Union Fish Company, as indicated by said 
books, giving the undisputed items of the account and the disputed 
items In separate columns. They went over the books together and 
prepared such statements, which are subscribed by them and are 
hereto annexed and marked “A',” “A?,” and “ B.” 

They made a.division of the accounts at Nov. 5, 1881, probably 
supposing that the suit was commenced and the attachment made on 
that day. It was not commenced until Nov. 7, 1881. This differ- 
ence of two days does not appear in any way to affect the account. 
What was true of Noy. 5, 1881, was equally true of Nov. 7 of that 
year. 

Messrs. Goldmark and Alden also prepared in the same way a 
summary of the receiver’s account and of the machinery account, 
which, subseribed by them, are subjoined to this report, marked “C” 
a.” , 

After the testimony was finished and before the arguments, at my 
request, the counsel for the plaintiffs and defendants, respectively, 
formulated their respective statements of the damages which the 
alleged misconduct of the other party had been to them and to the 
Union Fish Company and their respective claims of damages 
therefor. 

These claims, given in full, are subjoined and marked “ E” and 
exhibit No. 515, referred to at the end of “ E,” 1s the statement 
‘G $e hereto subjomns cd 

The plaititts and the defendants also, respectively, drew Up a 
statement of their view of the condition of the Union Fish Company 
and the respective claims of the plaintiffs and defendants thereon 

and the amounts due to and from them, respectively. 
1s) These statements are subtol ied, marked “ G” and “ H.” 
With this statement of the case wna of the course of pro- 
ceedings under the reference | come now to state my turther action 
under the order of reference to me us special master 
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I.—The issues of fact raised by the pleadings. 


sy the pleadings the making of the contract annexed to the bill 
and marked “A” was and is admitted, and it is admitted that the 
plaintiffs and defendants entered into the business named in said 
contract. Substantially everything concerning the performance of 
the contract and the conduct of the parties in the performance of 
their duties and obligations under the contract was in dispute. 
Some of these matters became of little importance, as they affected 
the propriety of dissolving the partnership (which was subsequently 
assented to) rather than the question of damages, no general or 
special damage being claimed therefor. 

It should be borne in mind that the agreement was originally oral, 
and was made in the latter part of April or beginning of May, 1851, 
and that the parties worked under this until the Sth or 9th of July 
of the same year, when the contract A, annexed to the bill, was 
executed. 

The main issue of fact raised by the pleadings is the conduct of 
both plaintiffs and defendants in regard to the partnership business. 
The plaintiffs charged gross misconduct and negligence on the part 
of the defendants in various specified particulars. This charge the 
defendants denied in all respects and particulars, and they made sub- 
stantially the same charge against the plaintiffs, which the plaintiffs 
denied; and these allegations and denials raise the issue of fact as 
to misconduct and negligence by both parties. 

Upon this general issue I find, upon a full and fair consideration 
of the whole testimony, that there is no suflicient evidence to estab- 
lish the misconduct or negligence of either plaintiffs or defendants. 
On both sides there was ignorance and inexperience in the proper 
method of conducting the business contemplated by the partnership 
agreement, and there was a manifest distrust and lack of harmony 

between the partners, and the business was not successful, 
50 especially the fish guano business; but both plaintiffs and 

defendants, in their way, labored diligently, and, as they 
thought, in the best way, to make both branches of the business 
successful. Neither plaintiffs nor defendants had any knowledge or 
experience in the manufacture of fish guano. In the canning of 
mackerel neither of the defendants knew anything of the business 
when they engaged in it (and this fact was at the time known to the 
plaintiffs), although one of the defendants (Capt. Tarr) had had expe- 
rience in the catching of mackeral and preserving them fresh for 
market. One of the plaintiffs, Mr. Sellman, had some experience 
the previous year In canning herring at Camden, Maine, working 
for or with Rosenstein Brothers, and that year and previous years 
had put up sardines, a different process from putting up herring. 
Rosenstein Brothers had experience in the sale and distribution of 
canned goods, 
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11.—Account of the dealings and transactions between said parties. 


In stating this I will consider the accounts which the parties pre- 
sented before me, and will take up first the account of Burns & Co. 


against the Union Fish Company, being account marked “A 


Nov. 5, 1881, there was an admitted balance due Burns 
& Co. from the Union Fish Company of_.--.-..-..-- 
Of the disputed claims | disallow entirely the claim of 

Burns & Tarr for labor of $1,250, as by the sixth article 

of the contract thre Vy were to devote all necessary time LO 


the interests of the business generally 


I allow in full the ¢laim for payment on account of 
well, July 10, 1881 MP Ras Oe ee ee aL ig 


ro 
oS 
_— 
¢ 


As to the dory and oars, safe, stove, office de 
and letter press 

These were all the property of and were used by J. J 
Burns & Co. (Burns & Tarr) before the Union Fish Co. 
was established. ‘They were used by J.J. Burns & Co. 
in their separate business while the Union Fish Com- 
pany was in existence, and they remained in the posses- 
sion of J.J. Burns & Co. after the Union Fish 
51 Company was dissolved. There is no sale nor 
agreement for a sale to the Union’ Fish Company 
shown, and no charge for any of these items was made 
by J. J. Burns & Co. until after this suit was brought 
The various articles were, however, used to a greater or 
less extent during that season for the business of the 
Union Fish Company, and that company should pay 
some compensation for said use ; and I find that a proper 

compensation therefor is as follows: 


For the use of the dory and oars_............. $15 00 
i is lassen 5S V0 
a ae > OO 
4 ee ee i nisi idle cap aca piap abi iceman gine » UU 
I ils isi snikieciiitiinds dala mannesiiions OU 

Amount due and paid to Noy. 5, 1881_...-.---- 


Bills contracted prior to but paid after Nov. 5, 
ISS1: 

Of these I allow the item— 
Sancry accounts Qncieputed .....n0o sn ccnccccanscsncen 

Use of horse and buggy 
The use of this was proper in the prosecution of the 
business of the Union Fish Company, but the amount 
ee es O00 SO, FROWN oss ccc cies 


o 73 
~ 


$1,274 


70 


200 OO 


ok ov 
$1,606 00 
S68 35 
150 OO 
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Travelling on account of the factory : 


| This charge is for sums of money actually paid out by 
Mr. Tarr for. travelling expenses when on the business of 
the Union Fish Company. Mr. Tarr testified that he 
kept memoranda of amounts expended from time to time, 
which memoranda were lost, but their aggregate exceeded 
the sum claimed; that there were one or more trips to 
a New York and two trips to Maine, and that the travel 
was necessary for the business of the factory. I find that 
the travel was necessary and the amount claimed properly 
chargeable, and allow the whole thereof.....--- 150 00 
| o2 C.F Sac citaittticcwtconncs $416 67 
| a extra services... - OO 


ee 


$416 67 


Mr. Brown was a young man and the book-keeper of 

J.J. Burns & Co., and he also, while the business of the 

Union Fish Company was going on, kept part of the 

books of the factory and wrote the letters to the New 

York parties, either himself or at the dictation of Mr. 

Burns or Mr. Tarr, and prepared the cash statements. 

Fifty dollars a month for not exceeding six months would 

be good compensation for these services. Besides these 

~ services, however, he rendered other services during the 

hurried seasons of labor in handling the fish before they 

were canned, and afterwards in packing the cans and 

handling the cases, for which he should be paid. No 

| charge was made the Union Fish Company for these serv- 

ices until after this suit was brought. I think it will pay 

| Mr. Brown sufficiently for his services to the Union Fish 

} Company to allow his charge for services and disallow 
Oe ee Ee is wx astnteiaianneiale 416 67 


Paid for water privilege, $500 


After the failure of the “artesian well,” so called, J. J. 
Burns & Co. agreed with one Edward Burns that he 
should furnish water for the factory for five years at 
$100 a year. It was said there was some writing, but 
none was produced, and the nature of the writing, if any, 
o did not appear. Only $100 was paid in 1881. I allew 
this sum; the rest I wine git si iatanpihenes is exces cinta 100 00 
Legal expenses in well case, $70 + $50 . $125 00 
FURIE Th WE GED ewes cemescecsc cuss Ve 


$791 24 


This is a proper charge against the Union Fish Com- 
pany and is allowed...--.--- clashes tines nije 191 24 
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Paid Richardson, balance of account, $260 : 


This is a proper charge ee 260 OO 


Total allowed, contracted before, but paid after 


Noy. 5, 188] $1,936 24 


~———— — OO Oe ee te ee ee ee a a ee a aa a are 


D3 sills contracted and paid after Nov. 5, 1881: 
Of these bills I allow the first item— 
“ Rent of building for attached goods -__..-.--.~.....-- $191 63” 


—hecause it Is not disputed. I should not otherwise con- 
sider it a proper charge by J. J. Burns & Co. against the 
Union Fish Company, because it is a part of the ex- 
penses incident to this suit, and for this reason I do not 
allow the disputed item of $91.65. 

Total allowed for bills contracted and paid after 


Nov. 5, 1881 . $191 63 


ne ee ee ~ 


Summary of allowed claims of J. J. Burns & Co. 
against the Union Fish Company : 3 


Amounts due and paid to Nov. 5, 1881 ...-..-..---:-- 31,606 00 
Amount contracted before but paid after Nov. 5, 188] —. 1,936 24 
Amount contracted and paid after Nov. 5, 1S81__.------ 191 68 

TI assassinate ea cave: destin desea elected 


Of the claims against the plaintiffs by J.J. Burns & Co., as shown 
On page 17 of the book entitled “ Record,” a printed copy of which 
is hereto annexed, marked “ I,” I disallow the whole in the form 
they are made. I have numbered the items of the claim from 1 to 
16, inclusive. | 

Item 1 is allowed in part in my statement of the account of J. J. 
Burns & Co. 

[tem 2 I do not find supported by the evidence in the case. 

Item 5. Loss in consequence of failure of Rosenstein Brothers to 
buy salt mackerel, ete. 

This is founded upon a claim that Rosenstein Brothers ‘agreed to 
furnish Burns & Co. with money to buy salt mackerel to hold for a 
rise. This forms no part of the agreement annexed to the bill. 
There was no proof of any agreement or even talk with Rosenstein 
Brothers as to this. There was some talk with Henry Sellman 
about such a project, and Burns and Tarr testified that he agreed 
that Roserstein Brothers should furnish the money for such a pur- 

pose; but Sellman had no authority to bind Rosenstein 
od Brothers in such a matter, and he denied that he ever made 

such an agreement. The conversation between Burns and 
Tarr and Sellman was some time before the execution of the agree- 
ment A, annexed to the bill—July 9, 1881. I find nothing in the 
correspondence touching such an agreement, nor do I find this mat- 
ter set up in the answer. 


{ eee ( 


| 


{ nee iia A ee q 
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Items 4, 5,6, and 7 are for prospective profits, and cannot be 
allowed. 

Items 8 and 9 are not sustained by the testimony in the case. 

Items 10, 11, 12, and 18. Burns & Co., soon after the attachment, 
occupied the premises leased to the Union Fish Company for their 
own business and repossessed themselves of their estate therein. 
There was a substantial surrender of the term bv the Union Fish 
Company and an acceptance thereof by J.J. Burns & Co 

Items 14, 15, and 16—claims for interest—are disallowed. 

I take up now the account of Rosenstein Brothers with the Union 
Fish Company, being account marked “ B.” 


Claims due and paid to Nov. 5, 1881: 
Nov. 5, 1881, there was an admitted balance due Rosen- 
shetim Tivee: Ql eee oe Gnnmmmnmepr mt PA 
I allow the disputed claim of amounts paid 
by them to their customers—reclamations 
ioe DOS WOOO a a ee 
Less claim for non-delivery ........-..----- 31 SU 


$23,358 11 
Defendants contended that much of this bad fish was 
not manufactured at Gloucester, but was made at Cam- 
den, Maine, by the plaintiffs and fraudulently charged 
upon the defendants. This accusation is not sustained 
by the evidence. Canned fish made at Camden by or for 
the plaintiffs and sent to them at New York for sale was 
there found to be bad, was placed one side, and after- 
wards, when the plaintiffs were sending back to Glouces- 
ter from New York fish canned at Gloucester and found 
to be bad, many of the cans of fish made at Camden were 
by misake sent to Gloucester with the cans‘of bad 
55 fish made at Gloucester; but the reclamations 
allowed as above include nothing for fish canned 

elsewhere than at Gloucester and by the defendant 
Total balance Nov. 5., 1S81_.--- pr 


Bills contracted prior to but paid after Nov. 5, 
ISS1 : 
The amount undisputed and therefore allowed is...--- $2,116 55 
Of the disputed items I allow the charge for compensa- 
tion, twenty-five cents a can, under article 18 of the 


REPORTING co nadkc ndadtcbnc ccmees cocccs stm 1424 67 
And also the item of travelling expenses one-half year 
pmer the Gated Til BUTE occce tnonce cacueceuues SOO OO 


And I disallow the claim for interest, 8736.24. 


Total amount allowed that was contracted before 


and paid after Nov. 5, ISS] shanweune eekweek én 84.04] 22 
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Bills contracted and paid after Noy. 5, 1881: 
Sundry undisputed claims are allowed_----.--..----- $107 65 
Of the disputed claims I allow— 
RS ek DOTIOOENOUE GNU COD oi oie esc ers win ceeean 140 84 


These original sales were made for cash upon future 
delivery, conditioned that if the market price should fall 
before delivery the amount of the fall should be de- 
ducted. 


Ic. Guttentag, for boxes to take the place of those made 


IE OOP SIG BE isin tig tice ecient 3 40 

Compensation for balance of shipments under art. 18 of 
IE iin iccncnickaracad ‘thinwionniin’ as 717 35 
Ie INE. weiceseitereessaose-nidheilaeniiiaaesletticeiinlasiorguaminal tate S969 32 


[ disallow the claims for interest, $158.50, $1,511.92, $1,474.94, 
and for travelling for one-half year, $500. I also disallow the claim 
for $1,680.53, paid after attachment. A part of this was paid to the 
sheriff and a part is for expenses incident to the suit. No part is 
an indebtedness of the Union Fish Company. 


Summary of amounts allowed Rosenstein Bros. as due from the 
Union Fish Company. 


56 RI OE SOOT, Ti I ancsieeeesnssinimreanadaiiaiene $23,595 11 
Contracted beforeand paid after Nov.5, 1881.-.. 4,041 22 
Contracted and paid after Nov. 5, 1881.......-_..~... 969 32 
(ERR Senor eee eC RON HeaneseNamOe NM Ramm Nene $28,568 65 
From which deduct amount sales 2,540 cases fish ...--- 13,054 43 


$14,454 22 


Of the claims for damages by the plaintiffs against the defendants, 
as they appear in statement I, | disallow the whole. Item No. 1, 
machinery account, | treat of on page 14 of this report, when con- 
sidering the question of the assets of the Union Fish Company. 

Items Nos. 2, 5, 4, and 6,so far as they are supported by any proof, 
are not a legal claim against the defendants. The loss in these 
several items, whatever it was, was thatof the Union Fish Company, 
and was not legally chargeable to the defendants. 

Item 5 1s the same amount and matter that are put in the account 
A', signed by Messrs. Alden and Goldtnark, asa claim of J. J. Burns 
& Co. for compensation for labor, and is by me disallowed in that 
account. I must hold it to be a ciaim for labor, as agreed upon by 
the parties before me. 

In regard to the items 7,8, and 9, so far as item 8 speaks of pay- 
ments that shculd be made by J. J. Burns & Co. for losses by reason 
of their representations and conduct, | find, us already stated, that 
there are no such payments to be made 


> 
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As to the other questions in said items 7, 8, and 9, they are not 
included in the order of reference to me, and I therefore decline to 
pass upon them. 

[ find upon the proofs before me that the liabilities of the Union 
Fish Company are— 


Kon 
5 


To Af J. Burns AM Co . ened seek Shoaamees coometeank — $3,733 i 
Sm nee 14,434 22 
Total due Burns & Co. and Rosenstein Bros..--- $18,168 09 


It was also shown that there was pending in the superior court for 
the county of Essex a suit, the writ in which is dated Nov. 19, 1883, 
in which Israel C. Mayo, of Gloucester, is plaintiff and the plain- 

tiffs and defendants, under the style of the Union Fish 
o7 Company, are defendants, in which the plaintiff Mayo seeks 

to recover of the defendants the sum of $1,279.40, which claim 
was contested by the defendants, and the suit was still pending. 
The defendants filed a declaration in set-off in the case, in which 
they claimed of the plaintiff $2,450. No other claim upon or lia- 
bility of the Union Fish Company was shown before me. 

The defendants introduced evidence tending to show that cans for 
packing the fish and solder could have been procured in Boston in 
the summer and fall of 1881 at less price than Rosenstein Brothers 
charged the Union Fish Company for similar cans and solder, and 
also, that the fish could have been sold in Boston that season for a 
higher price than Rosenstein Brothers in their accounts returned that 
they had obtained; and the defendants claimed that these over- 
charges for cans and material and the differences in the prices of the 
fish should be charged to the plaintiffs. 

The partnership agreement, article 3, made it the duty of Rosen- 
stein Brothers to furnish all material at cost, and to sell the manu- 
fauctured goods at best obtainable market prices. The testimony 
showed that they made their purchases and sales in the exercise of 
their best judgment, and, as they thought, for the best advantage of 
the Union Fish Company; that they charged only the actual cost of 
the material to the Union Fish Company, and that the prices ob- 
tained by them for the manufactured goods were the best they could 
obtain therefor. I am of the opinion that this claim of the defend- 
ants should not be allowed. 

Assets of the Union Fish Company 

The assets of the Union Fish Company consist of the fund in court, 
paid in by the receiver, and other funds, if any, in his hands. There 
Is a summary of the receiver’s account, marked “ C,” annexed to this 
report, signed by Messrs. Alden and Goldmark, but I have not under- 
taken to verify it. The receiver is an officer of the court and sub- 


ject to its orders, and no duty devolves upon me in reference to his 


account. 
The plaintiffs contend that, undef the ninth and tenth articles of 
the partnership agreement, the machinery account, a memorandum 
of which, signed by Messrs. Alden and Goldmark and marked 
58 “D,” is annexed to this report, less ten per cent. deducted 
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under the ninth article, is a valid claim against the defend- 
ants, and is an asset to that amount of the Union Fish Company. 


The principal grounds of this claim are, in substance, that under 


thes - articles of the partnership agreement the defendants became 
liable for the whole of the machinery account, because they did not, 
within a reasonable time after the dissolution, elect not to take it and 
notify their copartners of such election,and also because a large part 
of the articles properly charged to the machinery account were an- 
nexed to the real estate of J. J. Burns & Co., which was mortgaged 
by them without notice to the mortgagee of the contract between the 
plaintiffs and the defendants as to this machinery account and with- 
out the consent of Rosenstein Brothers, and that this was equivalent 
to a conversion of all such fixed machinery to their own use. 


ir fact, the defendants did not formally elect not to take the ma-: 


chinery account and notify the plaintiffs of their election, and it was 
in evidence that the mortgagee notified the sheriff soon after the at- 
tachment not to remove any fixtures from the mortgaged premises. 

This claim ef the plaintifis cannot be sustained. ‘The construc- 
tion they put “pop the ninth and tenth articles of the partnership 
agreement is inadmissible, and as to the claim of conversion, it 1s 
not established. gfhe plaintiffs had actual or constructive notice of 
the mortgage, and that the fixtures were placed upon the mortgaged 
pre mises, and the ry ade no obje ction thereto. 

The claim of the plaintiffs was that the machinery account as a 
whole should be charged to the defendants at its cost, less the ten per 
cent., and they made no claim as to, and offered no evidence of the 
value of,any particular item or items making up the account. There 
was proof that some of the fixtures had been, after the dissolution, 
severed from. the realty by the defendants, with the consent of the 
mortgagee, and were stored on the premises, but there was no testi- 
mony before me as to their value. It was alsoin evidence that after 
the dissolution the defendants, with the consent of the mortgagee, 
took down the oven in which was the broiler, and that the plaintiffs, 
ascertaining this, offered the defendants, in substance, to take the 

broiler and pay seventy-five per cent. of its cost, and deposit 
59 the amount in court or with the receiver to await the result 

of this suit, and that the defendants did not accept the propo- 
sition or do anything about it. The cost of the broiler was not 
shown. 

As to the tools forming part of this machinery account, whatever 
of them were attached by the sheriff would, in accordance with the 
order of the court, vo into the hands of the receiver. It was not 
shown before me whether there were any tools belonging to the 
Union Fish Company that were not attached in this suit, nor was 
uny testimony offered as to the value of any tools. 

A remaining asset is the twenty-three cases of mackerel in the 
hands of the plaintiffs in New York, as appears by the summary of 
the Union Fish Company, statement At. 

There was no proof before me of the condition of these mackerel, 
nor that they had any value. I cannot, therefore, place any value 
upon them. 
| must, therefore, find upon the proofs before me that the only 


a 


is 
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cLpopy re clable assets of the Union Fish Company are the fund in court 
and the money and property, if any, in the hands of the receiver. 
bv the twenty-first and twenty-second articles of the partnership 
agreement A, the net profits of the business are to be shared and 
the losses borne by the plaintiffs and defendants in the proportion 
of five-eights by the plaintiffs and three-eights by the defendants. 
Respectfully submitted. 
= GEO. P. SANGER, 
Special Master 


i oneal 


ft) Al. 
Union Fish fy 


ISS] Due Rosenstein “Brothers t 

Nov. 5 Nov. 5 pr nee A S] 480) OS S1.008 43 275.389 4] 
Due J J Burns & Co. to 

nee, 6 B 1.274 70 1.718 2,992 70 

Balance to Nov. 5, 1881 $22.755 68 | $3,626 98 $26,382 61 
Due Rosenstein Brothers; items 
contracted prior to Nov. 5, '81; 

paid since _. A 2,116 55 2.6600 9] $474 46 

Due J. J. B. & Co.; do. do } OHS 3 2.567 91 9 36 24 

Tota! balance to Nov. 5, IS81. $24,940 56 | SS.855 75 $33,796 31 
Due Rosenstein Brothers: items 
eontracted after November 5, 

Sl. and pried since A lO; 65 1486, 72 £H04 37 

Due J.J. Burns & Co B 1G) Ol 66 983 29 


Due sundry creditors; since paid 
by receive! 2 651 14 2.651 15 


Due Rosenstein Brothers: cash paid 


to sheriff for expenses after at- 
tachm’t _. A 1 880 52 L680 55 
S 4 matt ' S15.114 yf B45 00D Hh 
Total balance as pir hooks Dy $8.005 4 


Union Fish (0 Summ Ll} ij Ac’ 


Total liabilities. $45,005 65 
Assets 
sa by R.B ifter attacl t $13,934 4 
( ted by receiver snl J 
— Ee “ow 139 8) 
Pro is of sale by receiy »/ is 
I x penses “i) 516 U4 2.691 18 


Deficit, against which machinery 
is to he accou? ted for & “ 
cases mackerel are on hand it 


“s. $20,314 47 


— ll lle 
——— 


Approved August 6th, 1584. 
f JAMES C. ALDEN. 
| ADOLVH GOLDMARK. 
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\pproved August 6, 18384 


JAMES C. ALDEN 
Approved August 6, 1884 
ADOLPH GOLDMARK. 


Specification Oo} Plaintitis f laaim 


Rosenst Lt) brothers claim that J J Burns and Co. should pay 


} . 2% 
the following sums otf money, to wit: 


[Item No. 1. ‘The amount of machinery ac- 


count delice anid a di aoe S0.010 46 
Less 10 per cent under arts. 9 and 10 of 
contract. ey = 881 9d 
a 87,937 ol 


? Also tor disere panics between charges of 
hist purchase dand tish eanned , 200.000. 


at GGle;. 0 GRMEIOE 6 aie hiccoiee 1,200 OO | ; 


- 
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- . : arn ~—" ; 
oo ASO for 256 eases o-ib. oval cans of 
; , % , ’ , , 
mackere! Wililch were Dad and unmer 
chantable. and dumped, returned or 


thrown awav. at 86 a case... ____. _ 81 5386 00 
. SS Red ‘ . ™~ - ‘ . ~ 
And oi cases Z-ibD.. at s4 va case. sii the vi 
_ — SS] 70P ov 


; ? ‘ ' | 
1. Also that they should pay the account 
which Rosenstein Brothers have had 

} ‘ i 

to pay ior hac ana unmerchantabl 


roods sold ee Cee | £1 90S &! 
Less $3 et ee 2 fie wane 
4USS S| SU aliowed 10! gdgamMmagves 
% ‘ t 
rtrort . cy | 
Geilvery Of goods....... oi 
, =p Gn » 
_ 4 ; lo 
— . j , * ’ . 
o. Cash drawn out of | wm bys | J. Burns 
and LOt f | if} | P 4) C0) 
Slo MObo 64 
Less the Dba i? ¢ | ul] {j hy Live 1Tii | if? r>\ i] ’ t 
4 ® . 4 ‘ : - " as? 
(] (;soldmark \ Alder , © ‘ = " : i yo yf, 
+s ‘> 
$12.431 YS 
’ + . | ? . . 
6. Rosenstein Bros. further claim t! | Burns & Co. should 
‘ 7. ss ~ “ory ; r\< - + 4 le Y . . ‘+ a + . a * . H ot . } yy ] 
CAULUULTIL aiiti baa \ id) re | Marge HMmOU if {) ' at iurhnisihned cLiitid SHIP Ped 
’ * 

9 ' 3 ’ } | . ; } . } . 
to them for the Union Fish Co., which have not been accounted fo1 
2 renee & . +} j . ' , . , 7 
by them Che more full statement of the number and amount ofl 


Lhe discrepancy in the account of cans furnished and used will be 
found Inthe vouchers and evidence 1! thie Case, and Wi! 
form her 
thousand dollars or thereabonts 

7. Rosenstein Brothers further claim that the balance in hands of 
the registry of the court, after deducting therefrom such sums and 
charges as shall be take 1} therefrom. should he paid over to thi Mh). 

S. Also that the balance of the sum of 820,507.84 due to them, as 
per statement above, after the payme nt of the money in the 
of the register of the court to them and the payinent ol the. afore 


said sum of 812.431.9S due from J.J. Burns. as above stated. should 
: ) , 


eafter but it is now believed the same will amount to one 


, ’ ' » - . . . 
duurns VW ©o. as apart ol their losses bv reason of 


their representations and conduct complained of and proved 

9. Butifsaid J.J. Burns & Co. shall not be required to pay all of the 
aforesaid sums and losses, then they should be required to pay three 
eighths of the balance due plaintifls over and above such sums as 
shall be found due from and required to be paid by the defendants 


and the sum that shall be para to the plaintitfs from the monevs in 


, 


— 


" gvister ol the court. and the v re fer to the statement 
filed, being Exhibit No. 515,* as a form of account 
: W. F. & W. S. SLOCUM 
Of Counsel for PT fi 


‘ 


dp 
44 JOSEPH J. BURNS ET AL. VS. JULIUS W.:-ROSENSTEIN ET AL. 
65 r. ¢ 
Claims Against R. Bros. by Burns & Co. 
[tem No. 1. Burns & Co., advances to the U. F. Co..---- $6,010 14 
2. . 2s of p.and loss ac. of $23,746.99 8,909 12 
3. Burns & Co., loss in consequence of failure 
of R. Bros. to buy salt mackerel, Burns 
& Co. having storage for 5,000 brls., at — 
$4 per brl., gain $20,000, %s ----- iineidin 7,000 00 
1. 1882. Union Fish Co. should have packed 
15,000 cases fish at a profit of 
$2.00 per case, or $50,000, Zs Is-- 11,250 00 
Bs I iii ei eke nice ee 11,250 OO 
De IG vcictcttivieencer seen 11,250 OO 
4s: Fe CS inci ii ees 11,250 OO 
5 In consequence of the acts of the R. f 
Bros. the Mess. Burns & Co. were 
ruined in credit (for 1882), and 
their business was entirely de- 
stroyed and their actual invest- | 
iia cialis ileal 30,000 O00 
Was a total loss. 
9. A low estimate of said business 
I iii 10,000 OO 
10. Rent of factory premises 1 year, from Nov. 
5, 1881, to Nov. 5, 1882.-.. $1,200 00 
ll. Same to Nov. 5, 1883........ 1200 @ 
a ee ee ee as 1,200 00 
13 : . Oo OE a iigas 1200 OO 
4,800 00 4 
14. Interest on advances... $6,010.14 | .. ; 
« 3sprofitd&loss 8,905.12 f ™™ 
Nov. 5, 1851, to Aug. 5, 1884 '(2;% yr.)- 2,461 O02 
15. Interest on rent of 1882 (1 yr. 
POOR bnncnddccuntiescedions "ee 
16. Interest on rent to Aug. 5, 1884 
ee 54 OO 
1S0 OO , 
$114,860 258 bug 
eres oii 
Ob Cy. 


Exuipir 515. 
Union Fish Co. 


To balance deficit as shown by Alden & Gk. -__----- $20,314 
Less disputed items of Burns & Co. .............--- 4,377 


Net amount charged U. F. Co. (leaving out J. 
J. B. & Go's Ginpeted MO sc cccsnsennenes $15,936 90 


r > » 


I 
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Dr. Cr. 
30 ROMNNED GAGES cacti teen $15,986 90 
Credit U. F. Co. and charge 
J.J. Burns & Co. machinery 


CRU | fii tinticiciiniate SS.S19 46 
Less one year wear and tear- 881 95 
atime $7,037 51 


Discrepancy in fish: 200,000 

ee 6 ee pee ee 1,200 00 
Spoiled goods removed from 

cases In N. Y., 256 cases, 3 

Pt OC Osi. ee: OS 


oé cases, 2 Ibs., at 44 ...--- 166 50 

————- i... ee. 1,702 50 
Claims paid by R. Bros. -.-. $1,908 95 
Less claim for non-delivery 31 80 


niki L877 13 


Net loss 
Oe $2012 35 
tem ©) Sermo 1,207 41 
—_—_-—___ pee ees 3,219 76 
S15.936 90 $15,936 90 
J. J. Burns & Co 
ey CRISS CR ewcac | =. teeere °C $1,534 66 
To machinery account..--- $8,519 46 
less wear and tear_....--.- S81 95 


To m’f’g account: Discrep- 

anev in fish— 
I i 
‘To blowers taken from cases 

in N. York— 


1,200 OO 


256 cases, 3 ibs., at 6......-.-. $1,536 00 
oi cases, 2 Ibs., at 4.50....-- 166 50 


1.702 50 
To claims for blowers paid 
Ff a 1877 13 


silts ashen igiabaiciediadai isl nesindiiag 1,207 41 


To balanee due from J J B 
Sta es. eee ponaae | ae 12,580 8Y 


1G JOSEPH 


oy 


Nov 2, 158] 
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G—Continued. 


Account of Rosenstein Brothers. 


By balance undisputed -.--.- 
é % disputed— 
Claims for spoiled mackerel -- 
by bills contracted prior and 
paid after Nov. 5, 1881— 
Undisputed, sundry items-- 
Disputed, interest to Nov. 5, 
|} re i eaiinne einen dirnine 
Compensation for handling 
2,054 per Cause 
(article 18, contract), and 
227 bbls _— 
Travelling expenses half year. 
by bills contracted and paid 
after Nov. 5, 1881: 
Undisputed, sundry items-- - 


Cases, ys CC 


—_— i i ae le ile a lt i 


Disputed : 
Interest Nov. 5 to Dee. 
Oe eines as a eicecsenes 


Discount on colleetions— 
Interest to Dec. ol, 1SS2_ 


kK. Guttentag, cases for 


Interest to Dee. 31, 1883 - 
Compensation on 2,869} 
cases, balance of ship- 
Se ilies deinen 
Travelling half year_--_- 
to sheriff and for ex- 
penses after attachment- 


7 otal of undisputed items- 
Less sales of 2.540 eases fish 


Undisputed balance___- 
Add disputed items. 


Total balance as agreed 
upon with Alden ___. 


_ —_—— i ee 


bv balance as above 
[Less thelr share of 


loss 


Disputed 


$1,908 93 


796 24 


1,424 67 
500° 00 


———— = 


138 30 
140 S4 
loll 92 


417 38 
HOO OO 


L.OSO a 


w= 


Undisputed 


$21,480 98 


2,116 5: 


ss 


LO7 6d 


_—_—— = — —< 


~— —— — — 


~“—— = — — 


~—_—— — — 


~—_-—_——| = — — 


$23,705 18 
13,9354 43 
SU), 4 (U0 io 


10,737 OY 


SPO 507 84° 


$20, 507 S4 
2012 35 


SIS495 49 


— 
OP ce 
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To be paid as follows: 


2. 0c Ok OO M.. cccone $12.389 89 
ee ti(“‘é‘“‘é 698 85 
‘“ money in court..-- 5.406 75 


$18.495 49 
68 H 
Statement of the Union Fish Co. of Gloucester. 


Presented by def ndants. 


(The references by pages are to the book entitled “ Record a 


Assets: 


8,408 cases fish shipped to New York(p.15).  ——_ - ----- 
ee 8 Se Se eer 
Machinery ac., viz 
an, 6 $5,208 48 
PE Be Bs Sth e eec ewe cone 1.166 04 


Construction ac., per ledger jaw 1968 76 


ee eR ce 


Bills receivable, viz: 


Stephen Dodd & Co..-.--- eee $5 53 
SET ISS 535 
i en einen 706 00 
Ce me sticinesl: units 2,239 7d 
Claims against R. Bros. (overcharges) (p.14). ....------ 
Liabilities : 
Due Rosenstein Bros. (p. 10) ...--------- $56,953 92 
Bills payableassumed and paid by R. Bros. - 2,224 20 
pee mares & CB. Oh. Mh cccncwcecen. a $3,275 99 
Bills payable assumed and paid by B. & Co 2,636 2 
Interest on Burns & Co.'s advances (p. 16) 97 91 
Bills ‘ ral] — , Ie. , 
sills payable, per receiver's ac....----- » omen 
Pe CONE SIOU i cn nticindibiinmencenn ee 


$62.796 84 
13.817 07 


S620 28 


3,439 81 
2,912 40 


$91,586 40 


59,178 12 


6.010 14 
] 


9 er 
2,601 


$67,839 41 
23.746 99 


S91 586 40 


wane all 


etsallhesaosoceewk 
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69 On the 22d of September, 1885, having completed the 


foregoing report, I sent a printed copy thereof to the counsel 
for the plaintiffs and for the defendants, with a letter, of which the 
following is a copy: 
Boston, Sept. 22, 1885. 
I enclose a copy of my draft report as special master in the case 
of Rosenstein et al. v. Burns et al. 
I shall retain the same until Tuesday, the 6th of October proximo, 
before filing it in court. , 
Yours very truly, GEORGE P. SANGER, 
Special Master. 


I have received no communication from the defendants or their 
counsel. 

On the 5th of October I received the following from the counsel 
for the plaintiffs 


Objections of Plaintifs to Draft of Report of Special Master. 


First objection.—For that said special master in and by said 
draft of report finds and reports that the only appreciable assets of 
said Union Fish Company are the fund in court and the money and 
property, if any, in the hands of the receiver, whereas said special 
master ought to have found and certified in said report that he 
found that the amount of the machinery account, less ten per cent. 
to be deducted therefrom under the ninth article of the copartner- 
ship agreement, a copy of which is annexed to the plaintiffs’ bill, 
marked “A,” is an asset of said Union Fish Company, according to . 
the schedule marked “ D,” “memorandum of machinery account,” 
annexed to said redraft of report. 

Second objection.—For that said special master in and by his 
said draft of report finds and reports that the defendants ought not 
to be charged with said machinery account, less ten per cent. to be 
deducted therefrom under said ninth article in said agreement, 
whereas they ought to be charged with the same under said agree- 
ment; for that they have not declined to take the same under said 

article tenth of said agreement or made known that they so 
70 declined, and for that they so annexed a large ‘part of the 

same to their real estate that the same became a part of the 
reality as against a grantee or mortgagee, without notice of the 
agreement aforesaid, and did mortgage said real estate, with said 
machinery so annexed to the same as to be a part thereof, as against 
the mortgagee, without informing said mortgagee of the terms of 
the agreement aforesaid between these plaintiffs and said defend- 
ants, and conveyed the same to secure their individual indebtedness, 
and made the same to enhance the value of their individual real 
estate, and so placed the same as that it could not be disposed of “ to 
the best advantage for mutual account,” as required by article tenth 
in said agreement, if the defendants did not assume said machinery 
account as therein provided, and for that the defendants did, with 
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the consent of said mortgagee. take down the oven and did keep the 
same,and did elect to retain the same,and did refuse to let the 
plaintiffs have the same upon payment of seventy-five per cent. of 
the cost thereof, the funds to be paid into the hands of the receiver 
or the court for the mutual benefit of the said Union Fish Company ; 
and for that the defendants did, by their acts aforesaid, elect to 
assume for their own account balance of machinery account, and by 
all of their acts and doings in the premises are now estopped to say 
that they did not elect to assuine the same and are estopped to say 
that they declined to assume the same under said articles nine and 
ten of said agreement, and by their own individual acts and for 
their own individual benefit and without the consent of the plaintiffs 
have rendered it impossible to have the articlescharged to said ma- 
chinery account disposed of to best advantage for mutual account, 
as required by said agreement, and especially by said articles ninth 
and tenth thereof. 

Third objection —For that said special master in and by said 
report finds that the cost of said oven, to wit, said broiler, was not 
shown, whereas evidence as to the same was uncontradicted that the 
bill of Knowlton Brothers, Exhibit No. 329, which was admitted 
and allowed as a part of the disbursements of the plaintiffs for and 
on account of the Union Fish Company, was for castings for said 
oven, amounting to $167.64, and the bill of E. W. Russemm for 


blacksmithing, being Exhibit No. —, amounting to $93.35, 
71 was for sectional! oven frames, and the bill of S. H. Hunt for 


$49.66 was for iron framework of oven, as appears by said 
exhibits and the testimony reported on p. 97 of book 12 and book 
11, p. 17, of stenographer’s report of the evidence, and the other 
evidence and admissions of the parties and the agreement of the 
expert accountants of both parties, which are referred to; and the 
plaintiffs pray that the evidence upon this subject may be reported 
to the court; and also the bill of H. & W. Alden for $30.62 was for 
iron used in said oven, as appears by said bill of H. & W. Alden, 
Exhibit No. —, and the testimony upon pp. 2 and 3 of book 13 of 
stenographer’s report of the evidence in said ease and said exhibits, 
which the plaintiffs pray may be reported with said report. 

Fourth objection.—For that special master in and by said draft 
of report finds and reports that the only appreciable assets of said 
Union Fish Company are the funds in court and the money and 
property in the hands of the receiver, if any, whereas he ought to 
have found and reported that the articles purchased with the moneys 
charged to machinery account or a large part thereof are assets of 
said Union Fish Company in the hands of the defendants; and if 
the defendants are not chargeable with the amount of said ma- 
chinery account, less te: per cent. deducted under the ninth article 
in said agreement, and that the same is a valid claim against the 
defendants under said articles 9th and 10th, are assets of the Union 
Fish Company, to be disposed of under said article 10th of said 
agreement to the best advantage for mutual account of the plaintiffs 
and defendants; and if by reason of the annexing of any of said 
articles purchased with the moneys charged to said machinery ac- 


ij —207 
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count having been annexed to the freehold of the defendants, and 
by them mortgaged, as hereinbefore mentioned, the same cannot be 


— 


thus disposed of to the best advantage for mutual account of 


the plaintiffs and the defendants,:-then the same should be charged 
to the defendants, and such charge and the ltability of the defend- 
ants therefor should be and is an asset of said Union Fish Com- 
pany. 

Fifth objection.—For that said special master in and by said 
draft of report disallows the claims of the plaintiffs against the 

Union Fish Company for interest on the capital of the 
72 plaintiffs invested in the business of said Union Fish Com- 

pany, viz., $138.30, $11,511.92, $1,474.92, claims by the 
plaintifls for interest, and all claims of the plaintiffs for interest 
On money advanced by them for and on aecount of said Union 
fish Company, whereas, under said copartnership agreement between 
the plaintiffs and defendants, and especially by the seventeenth 
article thereof, the plaintiffs are entitled to interest on the capital 
invested by them in said business at the rate of six per cent. per 
annum, and, as appears by the findings of said special master, they 
had invested a large amount of capital in said business and advanced 
the same for the use and benefit of said Union Fish Company, for 
which they are entitled to interest as aforesaid. 

Sixth objection.—For that said special master in and by said 
draft of report disallows the claim of the plaintiffs for $1,680.55, 
paid after the attachment and the whole of the same, whereas said 
amount was laid out and expended in finishing the goods and put- 
ting them in a marketable state, which were afterwards taken and 
sold by the receiver under order of court and by consent of parties 
and the proceeds paid into court by the receiver for the benefit of 
said Union Fish Company and for repairing and putting its property 
In proper condition for sale and enhancing the value thereof and 
the proceeds of the same, and the money the plaintiffs so advanced 
in said proceeds have been paid into court for the benefit of said 
Union: Fish Company, and in equity and good conscience the same 
ought to be allowed to the plaintiffs. 

W. F. & W. S. SLOCUM, 
Of Counsel for Plaintiffs. 


| have fully considered the objections and requests named in said 
communication, and must decline to change my report, and there- 
fore make the foregoing my final report. 
GEORGE P. SANGER, 
Special Master. 
Boston, Oet. 16, 1885 


id ()n the seventh day of December. A. D. 1886, at the rules, 

in the clerk’s office, the report of the special master is con- 
firmed under equity rale 85.) On the 15th day of December, A. D. 
1885, upon the agreement of counsel duly filed, the sum of nine 
hundred and twenty dollars and fifteen cents ($920.15) is paid out 
of the fund in this eause in the registry of this court to George P. 


~ 
oe 


a 
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Sanger, special master, for his services herein. On the third day of 
May, A. D. 1886, the following petition of James C. Alden is filed : 


Petition of James C. Alden ( Filed May >. LSS6.) 

The petition of James C. Alden. respectfully shows unto this hon- 
orable court that he is by occupation a book-keeper and accountant; 
that he was employed by the parties In said cause as an expert uc- 
countant to examine the books and accounts of said parties, and 
prepare statements relating to the same, and to testify relating to the 
same at the hearing of said cause before the special master appointed 
by the court in said cause; that he examined said books and ac- 
counts and prepared said statements at the request of said parties 
and said special Inaster for use at the lv ariug ol said cause before 
that be rendered services in sald cause as afore- 


said special master 
there 1s due him there- 


said from February to September, 1854, and 
for the sum of one thousand dollars ($81,000 
Wherefore he prays this honorablecourt to order that the register 
of said court pay to him said sum of one thousand dollars for his 
services as aforesaid out of the moneys paid into the hands 

74 of said register by the receiver in said cause 


JAMES C. ALDEN 


District or MASSACHUSRTTs, | 


on 


Suttolh: f ounty, } 


Subscribed and sworn to this first dav of May. 1886, before me— 


[SEAL. | EUGENE J. HADLEY, 
Notary Public 
On the sixth day of May, A. D. 1886, the following agreement 1s 
tiled 


Aqgre ment ( Filed Min, b, LSAS6.) 


It is agreed that‘an order may be entered that the attachment on 
the Writ in the above entitled CAUSK be reduced Lo the SUTh of five 
thousand dollars 
W. F. & W. SS. SLOCUM, 
: Plaintiffs’ Solicitors. 
E. J. HADLEY, 
Of Counsel for De fendants. 
Upon the filing of the aforesaid agreement the Honorable Le 
Baron Bb. Colt, cireuit judge, sitting, the attachment on the writ in 
this cause is reduced by the court to the sum of five thousand dol- 
lars. 
On said sixth day of May, A. D. 1886, the Honorable Le Baron 
B. Colt, erreuit judge, sitting, the following decree is entered 


Decree (May {). ISS6.) 


78 This cause came up to be further heard at this term, and 
was argued by counsel, and thereupon and upon considera- 
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tion thereof, to wit, May 6, 1886, it is ordered, adjudged, and decreed 
as follows, viz., that the plaintiffs are entitled to the money in the 
registry of this court to the credit of this cause, amounting to the 
sum of thirty-seven hundred and thirty-three dollars and forty 
cents; and it is further ordered, adjudged, and decreed that said sum 
of $3,733.40 be paid from said registry to the plaintiffs or W. F. & 
W.S. Slocum, their solicitors of record in this cause; and it 1s 
further ordered, adjudged, and decreed that the said plaintiffs are 
entitled to recover of said defendants the further sum of sixteen 
hundred and seventy-nine dollars and fourteen cents, together with 
interest thereon from the date of the writ in this cause, to wit, from 
the seventh day of November, A. D. 1881, to the date of this decree, 
and their costs of this suit to be taxed: and it is further ordered, 
adjudged, and. decreed that the said defendants pay to the said 
plaintiffs the said sum of $1,679.14, together with interest thereon 
from the date of said writ, to wit, from the 7th day of November, 
A. D. 1881, amounting to the sum of four. hundred and fifty-two 
dollars and eighty cents, said principal sum of $1,679.14 and inter- 
est amounting in the whole to twenty-one fhundred and thirty-one 
dollars and ninety-four cents, and costs of this suit to be taxed; and 
it is further ordered, adjudged, and decreed that said plaintiffs have 
execution against said defendants for said sum of $2,131.94 and costs 
of this suit to be taxed as aforesaid, with interest thereon from the 
date of this decree, according to the course and practice of this 
court. 

by the court 

JOHN G.STETSON, Clerk. 
76 ‘rom the aforesaid decree the defendants in open court 
claim an appeal to the Supreme Court of the United States, 

and it is ordered by the court that said appeal be allowed upon the 
filing by the defendants ofa suflicient appeal bond. 

On the twenty-eighth day of May, A. D. 1886, the following report 
of clerk on taxation of costs is filed : 


Report of Clerk on Taxation of Costs. (Filed May 28, 1886.) 


A hearing upon the bill of costs submitted by complainants and 
annexed hereto has been had before the clerk, Mr. Slocum appear- 
ing for complainants and Gen. Butler and Mr. Hadley appearing 
for defendants, with the following results : 

Items 1, 2, 5, 6, and 7 are allowed without objection. 

Items 3 and 4 are allowed without objection, to be paid from the 
fund in court, according to understanding between counsel before 
the decree of May b>, LSS6, was entered, 

Item 8, attorney fee 1n cause, $20, is allowed. Gen. Butler objects 
to the allowance of this item,if an attorney fee in the State court is 
allowed as part of 1tem 1S. 


Item 9, attorney fees on 52 depositions for complainants, 


eee BO on aa waicin ddl ee a a SSO 
Attorney fees on 5 depositions for defendants, amounting to- 20 


ESM EE ee a iii ea Eden une aie i $100 
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It is agreed that these depositions were taken in the cause and 
used before the master. This item 9 is allowed. Gen. Butler ob- 
jects to the allowance of item 9, but, as I do not understand the 
ground of his objection, 1 leave it to be stated orally to the 
court. 
wi Items 10, 11, 12, 18, and 14 are fees for taking depositions 
used before the master. The several magistrates who took 
these depositions have certified to their fees, either upon the deposi- 
tions or in bills presented therefor, and the complainants have paid 
the same as certified or charged. I return herewith the bills and 
receipts relating to the same. Gen. Butler objects to all these fees 
as excessive, and I understand this to be his only objection. Acting 
as clerk upon a bill of costs presented, | cannot revise the fees certi- 
fied to by officers acting under the laws of the United States or under 
the special authority of the court. I do not therefore pass upon the 
objection that these fees are excessive, but I allow items 10 to 14 as 
fees of officers of the court sufficiently certified to and paid. 

Items 15 and 16. Gen. Butler objects to the allowance of these 
items on the ground that A. Goldmark and F. J. Sellman are par- 
ties to the cause or so interested in the result of the cause as to be 
treated as parties. The papers in the cause do not disclose such re- 
Jation, and no evidence thereof was submitted to me. I overrule 
this objection and decide that the witnesses named are entitled to 
proper fees. The proof as to travel and attendance which is sub- 
mitted to me is not sufficient. Either the master should certify to 
these fees, or they should be more specifically stated and sworn to, 
or the parties should agree that they are correct. There is not time 
for a further hearing before me within the time allowed for the 
clerk to act upon this taxation of costs, and I therefore return the 
certificate of these witnesses for such action as the court may take 

thereon. 
78 Item 17 is disallowed without objection. 
Item 18 is complainants’ costs in State court before removal, 
as certified to by the assistant clerk of that court. Four items only 
of this bill of costs are objected to, namely 


Fa) Tene OF I i iictdicdess “cous ses satay dpeaataaieanea Canis $631 05 
AG gg 8. ee Cn anenaneice eagimunaiiaadiaene ansed: 1 00 
LD SRE dcntentimicnbninainnaiinaeis » conn aeinieiin iaament 1 00 
i¢.) AtOEROT 190 .nccwtctucscnnn cococenseumeneheain 2 50 


Acting as clerk, I cannot go behind the certificate of the clerk of 
the State court, which I return herewith, and therefore allow item 
18 as claimed. 

As to the item (+) objected to (which is the principal sub-item of 
item 18), I find (4) service of writ, 8651.05, duly certified to by the 
officer, George Lane, deputy sheriff, in his return on the writ, as 
shown by the copy filed in this court, and [ cannot go behind this 
certificate, if I could properly go behind the certificate of the clerk 
of the State court. ; 

Item 19 I allow upon the certificate of George Lane, deputy sheriff, 
filed in this court Dee. 15, 1885, to which reference is hereby made. 
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Gen. butler objects to this allowance upon several grounds, among 
which are the following: 

(1.) That the fees are unnecessary, excessive, and unauthorized. 

(2.) That a deputy sheriff is not an officer authorized to make a 
return of fees to this court. 

(>.) ‘That no officer’s fees can be taxed in this court in an equity 
cause for attachment of or other services in connection with the 
keeping of property. This objection also.apphes to a large part of 

the officer’s fees included in (4) of item 18. 
79 (4.) That the personal property attached, except the two 

vessels named in Schedule A of the officer's return, was.part- 
nership property belonging to the Union Fish Company, and could 
not be properly attached in a suit between the partners crowing out 
of partnership affairs, and all fees arising from such attachment 
should be disallowed. This objection also applies to a large part of 
the ollicer’s fees included in (4) of item 18 

[tem 20 is allowed without objection. 

As the hearing before me was necessarily hurried and the time 
allowed for making this report is short, I recommend that the com- 
plainants’ counsel be permitted to restate objections orally to the 
court. I may not have stated the objections with suflicient particu- 
larity. 

Respectfully submitted. 

JOHN G. STETSON, Clerk. 


Bill of Costs, Claimed by Complainants, Annexed to Clerk’s Report. 


Tr. May T., 1882, to Oct., 1885,8 terms, (@ 2.64__ 21 12 
Att. ies *. | Zan 


623 76 {1} 
Clomtimemens, 7 tarwnn; G Bocce caida. 210 (2) 
Clerk’s fees on deposition of cause : 


Filings, $10; docket entry, $9; docket fee, $3; decree, 


i¢ recording, te ara we Te re 63 00 (3 
SO Commission, 1 per cent., on fund paid into court. 61 05 (4) 
Commissions to take depositions, paid Rieti te ae 9 OO (5) 
Printing amended bill & demurrer ......_.___.- a (6) 
Paid coples nama ae a iO sd aes 150 (7) 
Adiotnny $66 1h ONE so ciciiiiwatiniowsccnneimiinoaas ae 
Attorney fee on 40 depositions taken and used in the 
CAUSE ~ .- ~~ 2 = cone ce nwe cone cone e nnnes cnn cees 100 00 (9) 


(‘ommisioners’ fees taking depositions 


Eat: Ea: CBRE. CORRE ow va. teisdstvehidcsccrateis crane aa ee ee 
Sees i TOONe, CONTI IOII i i i 58 50 (11) 
Philip A. Hoyne, : ‘shies dicties iitantishiaiaiiiiias a nn 
C. P. Celley, N. P. (including witness fees)........--- 23 10 (13) 
WG 1h. CEES. COURDIOBIONIOS oo oso vce ceo eto ee 


S. D. Leavitt, N. P. (including witness fees) ......---- 1S 90 (14) 


a 
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Witness fees before master. as per certificate : 


A. ormanare, Bpee ek, 50 GNI. 3... ucccdewneuds (15) 
P. J. Sern, Gee Gees, S GNG6. onc n ccccm nen aku (16) 
se ee ee a SSO 00 

16 days ya I MRR 

104 OO 

Officer's bill examining marks, &c., F. D. Gallupe --.. 17 45 (17) 
Costs taxed in State court ____-- se reievecesnmeeiismiieiiad. a a ae 
Officers’ fees (after return of writ) .................. 575 64 (19) 
8] Witness fees, as per list 


Toombs & others (Shields, com’r), 22 miles, 11 days 


Blaiser & others (Hoyne, com’r), 32 miles. 16 days. 


I A ig 
0 


iS 20 (20) 


On said twenty-eighth day of May, A. 1D. 1886, the parties were 
heard by the court, the Honorable Horace Gray, associate justice, 
and the Honorable Le Baron Bb. Colt, cireuit judge, sitting, upon 
objections to the taxation of costs as reported by the clerk. 

On said twenty-eighth day of May, A. D. 1886, the following 
motions are filed 


Motian that Money 2?) Registry hy Paid (prer According 10 Decree. 
(Filed May 28, 1886.) 


To the honorable the justices of said court 


Respectfully represent the plaintiffs in the above-entitled cause 
that at the October term of said court for 1885, to wit, on the sixth 
dav of May, LSS6, by the consideration of the justice of said court, a 
final decree was entered in said cause, in which it was ordered, ad- 
judged, and decreed, among other things, that the said piaintiffs 
were entitled to the money in the registry of this court to the credit 
of this cause, amounting to the sum of thirty-seven hundred and 
thirty-three dollars and forty cents ($3,733.40); and it was further 
ordered, adjudged, and decreed, that the said sum of $3,733.40 be paid 
from said registry to the plaintiffs or to W. F. & W. 8. Slocum, 

their solicitors of record in this cause, as appears by the de- 
S2 eree and the record thereof in the oflice of the clerk of said 
court remaining and here referred to 

Also that said October term of said court hath adjourned without 
day, and that more than ten days, exclusive of Sundays, have 
elapsed since the making and entry of said deeree, and there hath 
no citation been issued to the said plaintiffs, or supersedeas bond 
with suflicient sureties filed and approved in said cause, as required 
by the acts of Congress and the rules of this court and of the Supreme 
Court of the United States in cases of appeals in causes in equity from 
the final decrees of this honorable court, and these plaintiffs are en- 
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titled to have said decree executed and said money in the registry of 
this court paid to them according thereto. They therefore humoly 
pray that the usual order be signed for the payment of said money | 
to them or their said solicitors, according to the terms of said decree. 

By their solicitors, W. F. & W. 8. SLOCUM. 


Motion for Erecution ( Filed May 2S. LSS6.) 


To the honorable the justices of said court 


Respectfully represent the plaintiffs in the above-entitled cause 
that at the October term of said court for 1885, to wit, on the sixth 
day of May, 1886, by the consideration of the justice of said court, a 
final decree was entered in said cause, in which it was ordered, 
adjudged, and decreed, among other things, that the said plaintiffs 
are entitled to recover of said defendants the further sum of 
sixteen hundred and seventy-nine dollars and fourteen 
83 cents, $1,679.14, together with interest thereon from the date 
of said writ in this cause, to wit, from the seventh day of No- 
vember, A. D. 1881, to the date of this deeree, and their costs of this 
suit, to be taxed ; and it was further ordered, adjudged, and decreed 
that the said defendants pay to the said plaintiffs the said sum of 
$1,679.14, together with interest thereon from the date of said writ, 
to wit, from the seventh day of November, A. D. 1881], amounting 7 
to the sum of four hundred and fifty-two dollars and eighty cents, ae 
$452.50, said principal sum of $1,679.14 and interest amounting in | 
the whole to twenty-one hundred and thirty-one dollars and ninety- 
four cents, $2,151.94, and costs of this suit, to be taxed; and it is 
further ordered, adjudged, and decreed that said plaintiffs have exe- 
cution against said defendants for said sum of $2,151.94 and costs 
of this suit, to be taxed as aforesaid, with interest thereon from the | 
date of this decree, according to the course and practice of this court, 
as appears by the decree and the record thereof in the office of the > 
clerk of said court remaining and here referred to. 
Also that said October term of said court hath adjourned without 
day, and that more than ten days, exclusive of Sundays, have 3 | 
elapsed since the making and entry of said decree, and there hath 
no citation been issued to said plaintiffs, or any supersedeas bond 
with sufficient sureties filed and approved in said cause, as required 
by the acts of Congress and the rules of this court and of the Su- 
preme Court of the United States in order to stay execution in cases 
of appeals from the final decrees in causes in equity in this honor- 
able court, and these plaintiffs are entitled to have said 
84 decree executed and exeeution issued thereon according to 
said decree, and that there was an attachment upon the orig- 
inal writ in said cause of the real estate of said defendants, which 
the plaintiffs are advised and believe will be dissolved and the plain- 
tiffs’ lien thereon lost unless the same be seized on execution to be 
issued according to said decree within thirty days from the making 
thereof. 
Wherefore the plaintiffs pray that execution issue upon said decree 
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according to the course and practice of this court, as ordered by said 
decree. 
By their solicitors, W. F. & W. 8S. SLOCUM. 


On the first day of June, A. D. 1886, the Hon. Le Baron B. Colt, 
circuit judge, sitting, the follow lie ‘ rok I O} court |s entered 


fel Yr Of ( ‘niurt / rif LSS6 
COLT, J. 

Upon hearing the parties upon the report of the clerk on taxation 
of costs it 1s ordered that of the item ‘osts claimed by the com- 
plainants— 

Items 1, 2, 5,6, and 7, amounting to aaer . B62 44 
are allowed without objection 

Item 8, attorney fee in cause als ¢ — 3. 
- “ * on 10) depositions roo OO 


1~O OO 
are also allowed, the defendants objecting 
85 Items 10, 11, 12, 13, and 14, being magis- 
trates’ fees for taking depositions 187 75 
Are allowed, after deducting from item 10 thirty- 
five dollars, as agreed by counsel __. 35 00 


Items 15 and 16. witness’ fees before master. modified by 


agreement of parties, are allowed as modified, amount 
Be Wisk ralenicebaieeisettieceenens Diet Pi fee A 91 00 
The defendants objecting 
Item 17 1s disallowed without objecting 
| Items 18 and 19 are modified so as to disallow five-eighths 
? (2) of the expenses connected with the preservation and 
keeping of the personal property (not including vessels) 
attached on the writ 
; Amount of items 18 and 1{)._.._._. ee 
q Less 8 of $1,146.09, disallowed eR Sa oe 
, 08 95 | 
The defendants objecting 
Item 20 is allowed without objection | | 13 20 


Items 2 and 4 are allowed to he pra (| rem thy fond 1?) eourt 
without objection, $124.05 


Total costs as allowed by the court. to be taxed in 
favor of complainants ane acainst the defendants B75 34 


By the court 


JOHN G. STETSON, Clerk 
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. Appeal to Supreme Court. 


The defendants claim to be heard upon a reversal of this order 
before the Sup reme Court on their appeal to the Supreme Court, if 
such appeal shall be perfected 

On the second pr of June, A. D. 1886, the Hon. Le Baron B. Colt, 
circuit judge, sitting, the petition of James C. Alden, filed May 3 
'886, is denied by the court, and thereupon the defendants claim to 
v heard Upon a reversal of this order be fore the Supre me Court on 

heir appeal to the Supreme Court, if such ¥ peal shall be perfected. 

Thereupon, on said second day of June, A. D. 1886, the said de- 


ii 


fendants Pave a cood and sufficient bond a they will prosecute — 


their said appeal to effeet pins answer all damages and costs if they 
fail to make their plea good, and said appeal is allowed by the court. 


A true record 
Attest JOHN G. STETSON, Clerk. 


$7 The following is the opinion of the court in accordance with 
which the demurrer of the defendants to the amended bill of 
complaint in this cause was overruled Oct. 24. A. D. 1882. 


Cireuit Court of the United States, District of Massachusetts. 


° 
Jutius W. RoskeENSTEIN ef al. 
: 1746. equity Docket. 
JoserpH J. Burns ef al } 


Opinion of the Court. (October 24, 1882.) 


NELSON, J 

This bill is brought to procs ire a dissolution and winding up of 
the affairs of a partne rship entered into between the parties under 
a written agreement for the canning of fish and the manufacture of 
pomace and fish guano, and to continue for the term of five years 
from July 1,1881. The copartnership agreement provides thi at the 
plaintills shall furnish the ¢ pital with which to carry on the busi- 
ness, and shall furnish also all materials at cost ; that the defendants 
shall have charge of and orden: the manufacturing depart- 
ment at the factory in Gloucester, keep correct books and submit 
weekly statements of the business to the plaintiffs, make good and 
marketable vi ods al the lowest possible cost 1n such quantities as 
the plaintiffs should deem advisable, and that all goods made, ex- 
cept in certain specified cases, should be shipped to the plaintiffs and 
be sold by them in New York. 

The grounds upon which the dissolution is asked for are the wil- 
ful and persistent neglect of the defendants to comply with the terms 

of the written agreement ; that the business is being con- 

SS ducted at a great loss, and that the plaintiffs were induced to 
enter into the partnersnip and contribute their capital to the 
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concern through certain false and fraudulent representations of the 
defendants as to the nature and extent of the business. 

The defendants demur to the bill for multifariousness and for 
want of equity. 

Both grounds of demurrer must be overruled. The bill states a 
plain case for equitable relief. A partner is under no obligation to 
continue a member of a partnership when his copartner persistently 
and wilfully violates the essential conditions upon which the con- 
tract of the partnership rests. He is not under the necessity of re- 
maining in the firm and resorting to his action at law upon the 
partnership contract for redress. He isat liberty to withdraw him- 
self and his capital from the concern whenever it becomes reason- 
ably certain that the business can no longer be carried on ata profit, 
whether through the misconduet of his copartner or from a failure 
of the business itself; so, if he has been induced to enter into the 
partnership contract through the deceit of his copartner, he may 
withdraw whenever the fraud practised upon him becomes known. 
In neither case is he required to continue in the firm until the part- 
nership expires by limitation of time, but is at liberty at once to ask 
for a dissolution and a winding up of the affairs of the partnership. 
The bill is not multifarious. It has a simple purpose—the dissolu- 
tion and winding up of the concern. Though several grounds for 
relief are stated, yet they arise out of the same series of transac- 
LIONS, relate to the same subject matter, and can be conveniently 
settled in one suit They are all properly joined in one bill 

Demurrer overruled. 


Sg UnitreEp STATES OF AMERICA, | 
Massachuse {ts [hristrict. i 


I, John G. Stetson, clerk of the circuit court of the United States 
for the first. circuit and district of Massachusetts, certify that the 
foregoing is a true copy of the record in the cause entitled Julius W 
Rosenstein et al., complainants, v. Joseph J. Burns et al., defendants, 
lately determined in said circuit court,and of the opinion of the 
court filed therein 

In testimony whereof I hereunto set my hand and affix the seal of 

said circuit court, at Boston, in said district, 

Seal of the Circu this seventh day of Septem ber, in the year 
Court, Massachusetts. of our Lord one thousand eight hundred and 

elglity-six, and of the Independence of the 
United States the one hundred and eleventh 


JOHN G. STETSON, Clerk. 


‘H) Bond 1n Pa ty sii | ppeal 


. 7 } } 7 ; 7 >, = 
Know all men by thes present nat we, Joseph J. Burns and 
, + e ry” 5 | . . 7 , ' : 4} its aie , lal ‘ 
Robert arr. both of Grioucester, 1 tl { olnmMmonweaith oOo} \ assuciiu- 
. . , '% , ’ . ‘% 
‘% > ‘ ’ . ] ’ . ‘ J > fis + . 
sets, as privcipwiis, ana William ‘ VMollver ana i) oa Dolliver. 


’ ’ % 


. "| . } ? 
both of said Gloucester, as sureties, are held and firmly bound unto 


GO JOSEPH J. BURNS ET AL. Vs. JULIUS W. ROSENSTEIN ET AL. 


Julius W. Rosenstein and Leo Rosenstein and Henry Sellman, of 
the city, county, and State of New York, in the full and just sum of 
eight thousand dollars, to be paid to the said Julius W. Rosenstein, 
Leo Rosenstein, and lienry Sellman, their certain attorney, exec- 
utors, administrators, or assigns; to which payment, well and truly 
to be made, we bind ourselves, our heirs, executors, and adminis- 
trators, jointly and severally, by these presents. 

Sealed with our seals and dated the second day of June, in the 
year of our Lord one thousand eight hundred and eighty-six. 

Whereas lately, at a cireuit court of the United States within and 
for the district of Massachusetts, in a suit in equity depending in 
said court between the said Julius W. Rosenstein, Leo Rosenstein, 
and Henry Sellman, complainants, and the said Joseph J. Burns 
and Robert Tarr, defendants, decree was rendered against the said 
Joseph J. Burns and Robert Tarr, defendants; and the said defend- 
ants having obtained an appeal to remove the said cause to the Su- 
preme Court of the United States to reverse the decree in the afore- 
said suit, and a citation directed to the said complainants citing and 
admonishing them to be and appear at a Supreme Court of the 
United States to be holden at Washington on the second Monday of 
October next: 

Now, the condition of the above obligation is such that if the said 
Joseph J. Burns and Robert Tarr, defendants, shall prosecute their 
said appeal to effect and answer all damages and costs if they fail 
to make their plea good, then the above obligation to be null and 
void; otherwise to remain in full foree and virtue. 

JOSEPH J. BURNS. I 
ROBERT TARR. I 
WM. C. DOLLIVER. i & 
JOHN 8. DOLLIVER.  {[. % 


Signed, sealed, and delivered in presence of— 
JOHN G. STETSON. 


Approved: 
Le BARON B. COLT, 
United States Circuit Judge. 


A true copy of the bond taken by the judge at the time of allow- 
ing the appeal named in said bond, which bond is on file in the 
office of the clerk of the circuit court of the United States for the 
first circuit and district of Massachusetts. 

Attest: JOHN G. STETSON, 

Clerk U.S. C. C., Mass. Dist. 


9] Citation. 


The United States of America to Julius W. Rosenstein, Leo Rosen- 
stein, and@Ilenry Sellman, of the city, county, and State of New 

York, Greeting 

You are hereby cited and admonished to be and appear at a Su- 


~ 
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preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to an appeal allowed 
in a cause in equity, lately determined in the circuit court of the 
United States for the district of Massachusetts, entitled Julius W. 
Rosenstein et al., complainants, v. Joseph J. Burns et al., defend- 
ants, upon which appeal said defendants are appellants and you are 
appeliees, to show cause, if any there be, why the decree rendered 
against the said defendants in said cause should not be corrected 
and why speedy justice should not be done to the parties in that be- 
half. 

Witness the Honorable Le Baron b. Colt, cireuit: judge, this see- 
ond day of June, in the year of our Lord one thousand eight hun- 
dred and eighty-six. 

Le BARON Bb. COLT, 
Circuit Judge. 


Boston, June 4th, 1886. 
We hereby acknowledge service of the foregoing citation on the 
above-named appellees. 


W. F. & W.8. SLOCUM, 
Solicitors for Appellees. 


Endorsed on cover: Massachusetts C. C. U.S. No. 207. Joseph 
J. Burns and Robert Tarr, appellants, vs. Julius W. Rosenstein, Leo 
Rosenstein, and Henry Sellman. Filed October 16, 1886. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1889. 


JOSEPH J. BURNS anv ROBERT TARR, 
Appellants, 


v. 
JULIUS W. ROSENSTEIN axnp LEO ROSENSTEIN anp 
HENRY SELLMAN. 


APPEAL FROM TILE CIRCUIT COURT OF TILE UNITED STATES 
FOR THE DISTRICT OF MASSACHUSETTS, 


BRIEF FOR APPELLANTS. 


EUGENE J. HADLEY, 
BENJ. F. BUTLER, 


of f ‘COUN i. 


Supreme Court of the Cited States, 


OCTOBER TERM, 1889. 


No. 207. ‘ 
JosEPH J. BURNS ET AL., Appellants, 
a 


v. 
JuLIuS W. ROSENSTEIN ET ALS. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF MASSACHUSETTS. 


BRIEF FOR APPELLANTS. 


STATEMENT OF THE CASE. 


This is a suit in equity brought by Rosenstein and others 
against Burns and Tarr for a dissolution of a co-partnership 
and for an account and a settlement of its affairs. The suit 
was begun in the state court on November 7, 1881, and re- 
moved to the circuit court upon petition of the defendants. 

The appellants, Burns and Tarr, doing business in Glou- 
cester, Mass., under the name of J. J. Burns & Co., and 
the appellees, Julins W. and Leo Rosenstein, doing business 
in the city of New York under the name of Rosenstein 
Bros.,and Sellman, formed the said co-partnership, under 
the name of the Union Fish Company, of Gloucester, Mass., 
for the purpose of carrying on the business of canning fish 


and the manufacture of fish guano. 


It is shown that on or about April 22, 1881, an agreement, 
partly oral and partly in writing, was made between Rosen- 
stein Bros. and Sellman and Burns and Tarr to form said co- 
partnership, to be known as the Union Fish Company (Rec- 
ord, p. 6); that the business of said partnership went on from 
May 1 antil July 6, 1881, when the agreement was con- 
cluded in writing between the parties (Rec. p. 12, “A”) ; the 
twenty-fourth article of which agreement provides that the 
partnership shall continue for the term of five years, com- 
mencing May 1, 1881, and terminating April 30, 1886; that 
the business was carried on by the parties under said written 
agreement until November 5, 1881, when Rosenstein Bros. 
and Sellman, without any notice, claim, or demand by them 
on Burns and Tarr, caused a notice to be published that said 
co-partnership was dissolved, and on November 7 they caused 
a bill in equity to be inserted in a writ of attachment of that 
date, under the laws of Massachusetts, upon which writ, on 
that day and the day following, they caused all the property 
of Burns and Tarr, both real and personal, to be attached by 
the sheriff to the amount of $20,000, and also all the goods 
and property of the Union Fish Company, a part of which 
was in an unfinished condition, one moiety of which at least 
was the property of complainants as members of said part- 
nership. (Kee. pp. 1, 2, 5, and 4.) 

The complainants in their bill allege ten different matters 
and things which they claim were violations of the partner- 
ship agreement made and done by the defendants before 
November 5, 1881, because of which the complainants claim 
they were entitled to dissolve said co-partnership and sustain 
their bill for the purpose of dissolving the same (Rec. p. 
11), and because of which, also, they elaim they could and 
did obtain in’ the state court an injunction against the de- 
fendents to restrain them from intermeddling with the prop- 


erty of said partnership or in any business connected with said 
Union Fish Company ; the complainants in said bill also pray 
for a settlement of the affairs of said partnership and for the 
ippointment of a receiver to take possession of all the prop- 
erty of said Union Fish Company, and to sell and dispose 
of the same, and take the whole matter in charge. 

This appointment of a receiver was made in the state court 
on December 28, 1881. (Rec. p. 16.) 

Upon petition of the defendants the cause was removed to 
the circuit court (Rec. p. 19), where the defendants filed 
an answer denying each and every allegation of the com- 
plainants’ bill, and therein declaring that because of the 
conduct of the complainants they did not desire to have any 
further business connection with them. 

The defendants in their answer also aver “ that upon a just 
and fair account of said business being taken, and upon a just 
recoupment from said plaintiffs being had by the defendants 
for the losses in said business by the acts, doings, and neg- 
lect of the plaintiffs to perform their stipulations and cove- 
nants in said contract, a large sum would be due from said 
plaintiffs to said defendants arising from said business.” 

On April 21, 1883, the cause was referred to a master by 
order of court in the words following : — 

“On reading the pleadings in the above-entitled cause and 
hearing the counsel of the respective parties, and on consid- 
eration thereof, it is ordered that it be referred to George 
P. Sanger, Esq., as a master of this court, to hear the par- 
ties and their evidence, and report as to all issues of fact 
made by the pleadings in said cause, and to take an account 
of the dealings and transactions between said parties and all 
claims for damages arising out of said transactions. By the 
court, Joun G. Stetson, Clerk.” (Rec. p. 27.) 

The master reported as to the charges of the complainants 
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against the defendants of misconduct on the part of the de- 
fendants in carrying on the partnership while the same con- 
tinued, in the words following : — 

“The main issue of fact raised by the pleadings is the 
conduct of both plaintiffs and defendants in regard to the 
partnership business. The plaintiffs charged gross miscon- 
duct and negligence on the part of the defendants in various 
specified particulars. This charge the defendants denied in 
all respects and particulars, and they made substantially the 
same charge against the plaintiffs, which the plaintiffs denied ; 
and these allegations and denials raise the issue of fact as to 
misconduct and negligence by both parties. 

“Upon this general issue I find, upon a full and fair con- 
sideration of the whole testimony, that there is not sufficient 
evidence to establish the misconduct or negligence of either 
plaintiffs or defendants. On-both sides there was ignorance 
and inexperience in the proper method of conducting the 
business contemplated by the partnership agreement, and 
there waS a manifest distrust and lack of harmony between 
the partners, and the business was not successful, especially 
the fish guano business; but both plaintiffs and defendants 
in their way labored diligently, and, as they thought, in the 
best way, to make both branches of the business successful. 
Neither plaintiffs or defendants had any knowledge or experi- 
ence in the manufacture of fish guano. In the canning of 
mackerel neither of the defendants knew anything of the 
business when they engaged in it (and this fact was at the 
time known to the plaintiffs), although one of the defendants 
(Captain Tarr) had had experience in the catching of mack- 
erel and preserving them fresh for market. One of the 
plaintiffs (Mr. Sellman) had some experience the previous 
year in canning herring at Camden, Maine, working for or 
with Rosenstein Bros., and that year and previous years had 
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put up sardines, a different process from putting up herring. 
Rosenstein Bros. had experience in the sale and distribution 
of canned goods. 

“II. Account of the dealings and transactions between 
said parties. 

“In stating this I will consider the accounts which the 
parties presented before me, and will take up first the ac- 
count of Burns & Co. against the Union Fish Company, 
being account marked ‘ A-2.’ 

"November 5, 1881, there was an admitted balance due 
Burns & Co. from the Union Fish Company of $1274.70.” 
(Rec. pp. 31 and 32.) 

This finding of facts by the master was not objected to by 
the plaintiffs, although they filed six objections specified in 
Record, pp. 48, 49, and 50. But the master refused to 
change ‘his report, and made it final, notwithstanding the 
objections. No further objections were taken by the plain- 
tiffs to the master’s report. 

The case stands thus: Complainants filed their bill alleg- 
ing certain acts of gross misconduct by the defendants as 
causes which justified their action in attempting to dissolve 
the co-partnership by publication on November 5, 1881, and 
swore to the same, and caused a writ of attachment to be 
served to the amount of $20,000, and the defendants’ prop- 
erty sequestered as well as some of their own, so as to 
break up entirely and destroy the defendants’ business and 
put their property beyond their reach. 

After “thirty-four days” of patient hearing (see master’s 
report, Rec. pp, 29, 30), the master decided every allega- 
tion made by the complainants to be untrue and false in 
fact. 7 

Upon which a final decree was issued by the court below, 
not dissolving the co-partnership nor establishing the rights 
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of the parties, but ordering execution against the defend- 


aunts, as follows : — 


Decree [ May 6, 1886]. 

"This cause came up to be further heard at this term, and 
was argued by counsel; and thereupon and upon consider- 
ation thereof, to wit, May 6, 1886, it is ordered, adjudged, 
and decreed as follows; viz., that the plaintiffs are entitled 


to the money in the registry of this court to the credit of 


this cause, amounting to the sum of thirty-seven hundred 
and thirty-three dollars and forty cents; and it is further 
ordered, adjudged, and decreed that said sum of $3733.40 be 
paid from said registry to the plaintiffs, or W. F. & W.S. 
Slocum, their solicitors of record in this cause; and it is fur- 
ther ordered, adjudged, and decreed that the said plaintiffs 
are entitled to recover of said defendants the further sum ¢ 
of sixteen hundred and seventy-nine dollars and fourteen 
cents, together with interest thereon from the date of the 
writ in this cause, to wit, from the seventh day of Novem- 
ber A.D. 1881, to the date of this decree, and their costs 
of this suit, to be taxed ; and it is further ordered, adjudged, 
and decreed that the said defendants pay to the said plain- 
tiffs the said sum of $1679.14, together with interest thereon 
from the date of said writ, to wit, from the seventh day of 
November A.pD. 1881, amounting to the sum of four hun- 
dred and fifty-two dollars and eighty cents, said principal 
sum of $1679.14, and interest, amounting in the whole to 
twenty-one hundred and thirty-one dollars and ninety-four 
cents, and costs of this suit, to be taxed: and it is further 4 


al 


ordered, adjudged, and decreed that said plaintiffs have exe- 
cution against said defendants for said sum of $2131.94 and 
costs of this suit to be taxed as aforesaid, with interest 


thereon from the date of this decree, according to the course 
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and practice of this court. By the court, Joun G. Srer- 
son, Clerk.” (Rec. pp. 51, 52.) 

The receiver took possession of all the personal property 
belonging to the Union Fish Company which was attached 
upon the writ in said cause, and sold the same and deposited 
in the registry of the court below the proceeds of the sale, 
less the amount allowed for his services and expenses and 
certain sums paid to the creditors of the firm in settlement 
of their claims under order of court. 

The fund in the registry of the court was afterwards 
reduced by payment of certain expenses of the suit by 
agreement of parties, and at the time the decree appealed 
from was entered in this cause, the balance of said fund 
remaining in the registry of the court was $3733.40. (Ree. 
p. 92.) 

By the terms of the partnership agreement (Ree. p. 12) 
it was provided that Rosenstein Bros. should furnish the 
capital to carry on the business, and for the use of said 
‘apital interest at the rate of six per cent per annum should 
be paid (arts. 3 and 17); and that J. J. Burns & Co. should 
furnish the premises for carrying on the business, and for the 
use of said premises $1200 per annum should be paid (art. 
11); also that J. J. Burns & Co. should have charge of and 
superintend the ‘factory and devote all necessary time to the 
interest of the business generally as regards all business at 
Gloucester, and were to manufacture and put up such articles 
and such quantities of the same only, at lowest possible cost, 
as Rosenstein Bros. deemed advisable. (Arts. 6 and 7.) 

The duties to be performed by each party are minutely 
specified, and the method of dividing the profits and losses 
between the parties is prescribed by the following articles ; 
to wit, — 


"21. It is agreed that Rosenstein Bros. and Henry Sell- 
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man jointly shall be entitled to five eighths of the net profits 
of the business, and J. J. Burns & Co. shall be entitled to 


three eighths of the net profits. 


“22. It is agreed that all losses, if any sustained, hy aden ff 


had debts shall be charged to profit and loss account, and 
ure to be borne by the parties jointly in the ratio of their 


stipulated interest.” 


The master reported (Rec. p. 37) that the liabilities of 
the Union Fish Company were — | 
To J. J. Burns & Co... ;' . $3,733 87 
To Rosenstein Bros. ; , ; : . 14,434 22 


Total SOR aby : ; . $18,168 09 


The master further reported (Ree. p. 39) that — 


“By the twenty-first and twenty-second articles of the 
partnership agreement A, the net profits of the business are 
to be shared and the losses borne by the plaintiffs and 
defendants in the proportion of five eighths by the plaintiffs 
and three eighths by the defendants.” 


No exceptions to the master’s report were filed by the 
defendants below, and the decree of the court below awarded 
distribution in accordance with said report. 

It appears by the report of the master (Rec. p. 37) that a 
suit was then pending against the members of said Union Fish 
Company, brought by Israel C. Mayo, of Gloucester, on a 
claim against said firm not included in the liabilities of the 
firm as found by the master. A suit was also pending in which 
the members of said Union Fish Company were plaintiffs 
and said Mayo defendant. After this appeal was entered 
in this court said Mayo recovered judgments in said suits 
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against the members of said Union Fish Company, amount- 
ing in the whole to $1,149.93, and filed his petition in the 
court below, praying that said sum and interest thereon from 
January 2, 1888, the date of said judgments, be paid to him 
by order of court out of the fund in the registry of the court. 

By agreement of parties said judgments and interest 
thereon, amounting in the whole to $1,286.60, have béen 
paid out of said fund under order of court, and said ‘fund 
now amounts to $2,446.80, which sum constitutes the only 
remaining assets of the Union Fish Company. 

The liabilities of the Union Fish Company as found by 
the master were liabilities due to members of the firm. 

The assets of the firm were more than sufficient to pay all 
debts and liabilities due from the firm to outside creditors ; 
but the balance remaining after the same were paid was in- 
sufficient to pay the partners in full for the amounts sever- 
ally advanced and contributed by them to carry on the part- 
nership business. Thus the partnership resulted in a loss. 

The main questions in this case arise concerning the man- 
ner in which this loss is to be treated and adjusted under 
the partnership agreement. 


ASSIGNMENT OF ERRORS. 
A. 


The master having found the complainants failed to prove 
any of the allegations of their bill on which they based 
their prayer for dissolution of copartnership, and such find- 
ing having been duly confirmed by the court, the court below 
erred in not passing a decree dismissing the bill. 


2. 


The court below erred, if it found the bill sustained upon 
the proofs in the cause, in not entering a decree to dissolve 
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the copartnership, and in proceeding to distribute the assets 
without such decree of dissolution. 


3. 


The court below erred in acting on the master’s con- 
struction of the 21st and 22d articles of the partnership con- 
tract as a valid part of his report. 


4, 


The court below erred in construing the partnership 
contract to require losses of capital to be borne by the part- 
ners in the same proportion in which the contract provided 
for the distribution of net profits. 

D. 

The court below erred in decreeing that any part of the 
capital put in by the appellees and not paid back by the 
assets should be paid by the appellants, and that the appel- 
lants should be paid back neither from the assets nor by the 
appellees for any part of the capital put in by them. 


6. 


The court below erred in not decreeing priority of pay- 
ment of the advances found by the master to have been 
made by J. J. Burns & Co. to the Union Fish Co. next after 
the payment of all debts and liabilities due from that com- 
pany to outside creditors. 


7. 


The court below erred in awarding and allowing costs 
without a decree of dissolution. 


nents. 
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8. 


The court below erred in allowing the costs or any part 
thereof to the complainants of keeping the partnership prop- 
erty, and decreeing execution therefor against the appellants. 


PLEADINGS. 


The complainants by their bill allege : 

1. That large amounts of money were due to the Union 
Fish Co. from the appellants because of their misconduct. 

2. That the appellants failed to keep correct books and 
accounts of said business. 

3. That under the 6th article in the partnership agreement 
the appellants have not given proper care and time to the 
business. | 

4. That they have refused to put up and make proper 
goods. | 3 

5. That the appellants have sold large quantities of goods 
in violation of the agreement. 

6. That the appellants did not give the appellees the 
privilege, option, or opportunity to co-operate with the ap- 
pellants in the practical superintendence and management 
of the factory, but excluded them therefrom, whereby a large 
amount of bad, spoiled, and unmerchantable goods were put 
up and canned. 

7. That the appellants have not kept proper factory books 
and accounts, and have ordered and purchased cans of 
other parties, and have purchased larger amounts of fish 
than they could cure or care for, whereby great losses: oc- 
curred. 

8. That the appellants have amnexed to the real estate a 
large brick oven. 

9. That the appellants induced the complainants to enter 
into said co-partnership by their false representations and 
false pretences, 
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10. That the appellants had not on request delivered up a 
certain claim against Clarke & Somes, and canned goods 
which ought to have been shipped to the complainants at 
their request, and that the complainants are informed and 
believe that the appellants intend to sell and dispose of said 
canned goods and to appropriate the same or the proceeds 
thereof to their own use. 

11. That the complainants were informed and believe that 
by reason of the matters and things hereinbefore mentioned, 
and especially by reason of the many violations of the pro- 
visions of said agreement by the defendants and their mis- 
conduct, said business cannot be continued, except at a great 
and ruinous loss and danger to the property of the com- 
plainants, and that théy ought not to be required to con- 
tinue in said business with the defendants, and that the 
company formed by said agreement ought to be dissolved. 

Complainants then pray for an injunction upon the ap- 
pellants and for further relief. 


To this amended bill the appellants answer : 

1. They deny each and every allegation not hereinafter 
specifically admitted, but admit the contract marked Exhibit 
“ A” filed by the complainants. 

2. That the appellants admit that they entered into the 
business provided for in said articles, but deny that the com- 
plainants kept or performed any part of or either of the 
stipulations by them to be kept or performed, but aver that 
the complainants had made larger sums of money than in 
their-bill set forth. 

3. They deny that any just claims whatever have been 
made against the complainants for or on account of any 
goods made by the appellants, but aver that the complain- 
ants sold other goods as if made by the appellants which 
were not merchantable. | 
4. And the appellants aver that they have kept and per- 
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formed said article 5th, and have kept proper books open to 
the inspection of complainants, under the direction and su- 
pervision of an employé employed by the complainants. 

5. And the appellants answer that they have kept and 
performed said 6th article, and have not neglected said busi- 
ness. 

6. And the appellants say that they have fully kept and 
performed said 7th article, and if’ any goods were unmer- 
chantable it was because of a failure of the complainants to 
promptly furnish suitable cans and material. 

7. And the appellants answer they have kept and per- 
formed the 13th and 15th articles. 

8. The appellants have kept the 28th article of said agree- 
ment, and have allowed the complainants, by their chosen 
servants, to take supervision and direction in said factory. 

9. And the appellants deny each and every allegation of 
negligence and carelessness by them in said business. 

10. And the appellants say it was the duty of the com- 
plainants to furnish a sufficient number of cans, so that the 
fish might be packed when fresh, but that the complainants 
neglected to furnish said cans, and that some fish spoiled for 
want of cans furnished by the complainants in time that 
they might be seasonably canned; and the appellants say 
that, because they could not obtain cans from the complain- 
ants, they did purchase large quantities of cans from other 
parties in order to preserve tish purchased by them from be- 
ing spoiled from want of canning. 

11. And the appellants say they employed all help that 
was needed or profitable. 

12. The appellants deny each and every allegation of any 
false pretences whatever, and pray that they may have the 
same advantage of this answer as if they had pleaded specif- 
ically. 

13. And the appellants admit that true it is that they had 
purchased some fish in Boston, because the fish could be 
purchased cheaper in Boston at the time than at Gloucester. 
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14. The appellants answer that they are of sufficient finan- 
cial ability to pay any or all losses of said business, present 
or prospective. 

15. And the appellants answer “that said complainants, 
without cause, published a notice that they would not carry 
on the business under said contract, and that they by public 
notice dissolved and violated and put an end so far as they 
could to the same ; and the appellants are entirely willing 
and desirous that all business connections between them and 
the complainants should be dissolved and forever ended be- 
‘ause of the dishonest and fraudulent and unjust conduct 
and violation of said contract by said complainants. 

The appellants pray that said bill be aismissed. 


April 21, 1883, the court ordered that the cause be refer- 
red to George P. Sanger, Esq., as a Master of this court, to 
hear the parties and their evidence, and report as to all issues 
of fact made by the pleadings in said cause, and to take ac- 
count of the dealings and transactions between said parties, 
and all claims for damages arising out of said transactions. 
(Rec., p. 27.) 

December 28, upon petition of complainants, John I. 
Baker was appointed Receiver, to receive all the personal 
property belonging to the Unior Fish Company which was 
attached upon the writ in this cause, and to sell and dispose 
of the same, and to receive all moneys deposited in the 
hands of trustees under attachment, and upon his receipt of 
said goods, all attachments thereon were dissolved, except 
the attachment upon the real estate, which was to remain 
until the further order of the court. 
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POINTS AND AUTHORITIES. 
I. 


The master having found the complainants failed to prove 
any of the allegations of their bill on which they based their 
prayer for dissolution of copartnership, and such finding 
having been duly confirmed by the court, the court below 
erred in not passing a decree dismissing the bill. 

The first question is, whether this bill should not have 
been dismissed. 

We have presented the issues as madé by bill and answer 
shortly, and perhaps unnecessarily. 

Because the master’s report finds (Ree., p. 31) “that the 
main issue of fact raised by the pleadings is the conduct of 
both plaintiffs and defendants in regard to the partnership 
business. The plaintiffs charged gross misconduct and neg- 
ligence on the part of the defendants in various specified 
particulars. This charge the defendants denied in all re- 
spects and particulars, and they made substantially the same 
charge against the plaintiffs, which the plaintiffs denied ;-and 
these allegations and denials raise the issue of fact as to mis- 
conduct and negligence by both parties.” 

“Upon this general issue I find, upon a full and fair consid- 
eration of the whole testimony, that there is no sufficient 
evidence to establish the misconduct or negligence of either 
plaintiffs or defendants. On both sides there was ignorance 
and inexperience in the proper method of conducting the 
business contemplated by the partnership.” 

These findings were not even excepted to. 

If the statement of this proposition is not sufficient, it is 
difficult to argue. 

Every allegation of the plaintiffs on which their suit 
is founded being specifically denied by the defendants, 
is found, on submission to the proper tribunal, not 
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proven, as there is “ not sufficient evidence to establish the 
same.’ | 

A causeless suit within the knowledge of the plaintiffs is 
brought by them by attaching under the laws of Mass. all the 
property of the defendants, real and personal, and all the 
property of the partners, to an amount beyond the power 
of the defendants to relieve the attachment, and kept under 
great expense, to wit, $1,680.53 (Rece., p. 39). Afterthe attach- 
ment, because of false allegations of the bill, a receiver was ap- 
pointed who sold out many thousand dollars’ worth of prop- 
erty of a perishable nature, with every allegation in that suit 
not proven. 

A judgment is awarded of $2,131.94, and the cost taxed 
at $973.34, an amount much exceeding that having been re- 
served from the assets theretofore belonging to the partners 
(R., pp. 47-57). Is this a proper administration of the law 
in a court of equity ? We are left without the power to argue 
the invalidity of such decision. 


II. 


The court below erred, if it found the bill sustained upon 
the proofs in the cause, in not entering a decree to dissolve 
the copartnership, and in proceeding to distribute the assets 
without such decree of dissolution. 

No decree of dissolution of the copartnership was entered. 

Assuming that the court below could without error have 
decided as we have above described, it would seem to follow 
that the court must have found something on which to place 
its final adjudication. That would seem to have been of ne- 
cessity a decree of dissolution of copartnership before it 
could proceed to divide the assets between the partners, but 
the final decree shows that no deeree of dissolution as prayed 
for in the bill was entered. 

We do not think we need cite authorities to establish this 
for error. We will wait to hear it supported by authority 
before we answer further. 


. 


; 
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Ill. 


The court below erred in acting on the master’s construe. 
tion of the 21st and 22d article of the partnership contract 
as a valid part of his report— 

Because the master in reporting how the losses of capital 
should be borne was not acting within the scope and au- 
thority of the order of reference, which specifically limited 
him to report on facts and gave him no right whatever to 
give a construction as to the legal meaning of the provisions 
of the partnership contract. 


IV. 


The court below erred in construing the partnership con- 
tract to require losses of capital to be borne by the partners 
in the same proportion in which the contract provided for 
the distribution of net profits— : 

1. Because it appears from the partnership contract that 
the capital which each party put into the partnership was 
to remain the property of the partner contributing it as be- 
tween the partners themselves, in that special provision is 
made for compensation to each partner for the use of the 
capital contributed. Rosenstein Bros. were to be paid six 
per cent. interest per annum for their share of the capital, 
while J. J. Burns & Co. were to be paid the specific sum of 
$1,200 per annum for the premises furnished by them for 
carrying on the partnership business. 

Had the buildings furnished to the partnership by the 
appellants been destroyed by fire or flood, or the ground on 
which they stood been destroyed by flood or swallowed up 
by an earthquake, the appellants .could have made no claim 
on the appellees for the loss of the same, for title to the 
same in no manner passed to the partnership as between the 
partners, the only right of the partnership to the same being 
limited to the use thereof, for which the partnership was to 


pay $1,200 a year. 
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Precisely the same rule must apply to the moneys ad- 
vanced by the appellees, and the partners acquired no right 
to the same as partners save the sole right to the use of the 
money for which the partnership was bound to pay six per 
cent. per annum. 

The partnership was indebted to the partners for the use 
of the capital and not for the capital itself, and when any 
part of the capital ceased to be, the right of its owner even 
to payment for the use of it was ended. 

The appellants, therefore, contend that the liabilities found 
by the master to be due from the firm to Rosenstein Bros., 
being the loss of a portion of the capital furnished by them, 
do not properly, under the partnership agreement, constitute 
a partnership loss, to be borne by all the partners, but should 
be regarded simply as the individual loss of Rosenstein Bros. 
alone. 

These liabilities represent the capital furnished by Rosen- 
stein Bros. under the partnership agreement, less the amount 
received by them from sales of goods manufactured by Burns 
& Co. All the moneys paid in by Rosenstein Bros. under 
said agreement were contributed by them as capital for the 
purpose of carrying on the partnership business. This cap- 
ital they intended to risk in the business just as Burns & Co. 
risked what was contributed by them to the partnership. 
One was set against the other. Burns & Co. have no claim 
upon the partnership for the loss of a portion of the capital 
contributed by them, to wit, their time and labor, and the 
partnership should not be held liable to Rosenstein Bros. 
for the loss of a portion of the capital contributed by them. 

Everly v. Durborow, 1 Leg. Gaz. Rep., 127. 

Cameron v. Watson, 10 Rich. Eq., 64, 101, 102, 103. 

Heron v. Hall, 1 B. Mon., 159. 

Bar fi ld v. Longhboro: gh, L. RK. 8 Ch., 1. 

Manley v. Taylor, 50 Superior Ct. N. Y., 26. 

See also //asbrouck vy. Childs, 3 Bosworth (N. Y.) 
112 et seq. 


| 
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It is submitted that the true theory is that the capital 
contributed by a partner becomes the property of the firm 
only for the purposes of the partnership business. The 
transfer to the firm is provisional only, and when the part- 
nership is ended the capital reverts to the partner who con- 
tributed it. As to outside creditors the capital is the prop- 
erty of the firm, but as between the partners themselves the 
capital remains the property of the partner contributing it, 
and\is at his risk. 

The capital contributed becomes the property of the part- 
nership only because it is necessary to treat it as such for 
the purposes of the partnership business. It remains the 
separate estate of the contributing partner subject to the 
temporary transfer to the firm, and if the capital is lost, either 
in whole or in part, the loss falls upon the owner of the cap- 
ital who contributed it, and a co-partner ought not to be 

alled upon to make up any part of such loss. 
See Parsons’ Principles of Partnership, §$§ 25, 33 et seq. 
(1889). 


There is nothing in the partnership agreement from which 
it can be inferred that Burns & Co. guaranteed the capital 
contributed by Rosenstein Bros. 


2. That it was not the intention of the parties that a loss 
of capital, such as Rosenstein Bros. sustained, should be 
considered as a partnership loss, to be borne by all the part- 
ners, is apparent from the 22d article of the partnership 
agreement, which provides that “ all losses, if any sustained, 
by reason of bad debts, should be charged to profit and loss 
account, and are to be borne by the parties jointly in the 
ratio of their stipulated interest.” (Ree., p. 14.) 

It is submitted that the plain meaning of this provision in 
relation to losses is losses by reason of the non-payment of 
debts due the firm from persons outside the partnership. 

It cannot by any fair interpretation be held to mean a loss 
of capital. 
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It does not appear in this case that there were any losses 
by reason of bad debts within the meaning of this article. 

If it were the intention of the parties that other losses 
than those by reason of .bad debts were to be regarded as 
partnership losses, to be borne by all the partners, it is to be 
presumed that the partnership contract would have so stipu- 
lated. 

From the fact that losses of a particular kind are men- 
tioned, it may fairly be inferred that, in drawing up the 
partnership contract, the partners considered the subject of 
losses generally, including a possible loss of the capital to 
be invested in the business, and, after such consideration, 
they decide to limit the losses that were to be borne by all 
the partners to the particular kind mentioned, and for that 
reason those were the only kind specified in the contract, 
being the only kind that they intended should be regarded 
as partnership losses, to be borne by all the partners. 

By article 20 of the contract of partnership the parties 
agreed “that a correct inventory be taken on the 31st of 
December of every year of all assets and liabilities, and a 
balance sheet be drawn, and the amount of profit or loss up 
to the 31st of December be determined by the customary 
methods of double-entry bookkeeping. The machinery shall 
be valued as per machinery account, less the reduction 
charged off for wear and tear. The materials shall be valued 
at what it would cost to lay them into store or factory, and the 
manufactured stock at cost price.” (Ree., p. 14.) 

By article 21 it is provided how the net profits are to be 
shared by the partners, and, by article 22, how losses by 
reason of bad debts are to be borne by them. 

It thus appears that after adopting by article 20 a method 
for ascertaining the total amount of losses, including a loss 
of capital as well as losses by reason of bad debts, the par- 
ties nevertheless saw fit, by article 22, to select only the 
latter kind of losses as the kind to be borne by all the part- 
ners, thus clearly manifesting their intention that only the lat- 
ter kind of losses should be borne by all the partners. 
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When the provisions of articles 20, 21, and 22 are consid- 
ered together, it is very evident that the parties did not intend 
that any other losses than those’ by reason of bad debts 
should be borne by all the partners. 

If they had intended that such a loss as a loss of capital 
should be borne by all the partners, article 22 would have 
been framed differently. 

Thus the partnership contract, in providing the proportion 
in which the partners should sustain loss by bad debts, and 
making no provision for losses of any other kind, is con- 
clusive of the fact that losses of capital were to be borne by 
the owners of the capital and not by the partnership, which 
had simply purchased the use of that capital. 


3. It is submitted that the case at bar is plainly distin- 
cuishable from those cases where it was held that a loss of 
‘apital is a partnership loss, to be borne by all the partners. 

The decision in each case depends upon the intention of the 
parties, to be deduced, if possible, from the contract of part- 
nership into which they have entered. 

Whitcomb v. Converse, 119 Mass., 38, and Nowell v. Nowell, 
L. R. 7 Eq., 538, are cases cited and relied on to support the 
view that a loss of capital constitutes a-partnership loss, to 
be borne by all the partners; but it is submitted that, in 
respect to the matter of partnership losses, both those cases 
differ widely from the case at bar. 

In Whitcomb v. Converse, supra, there was no provision as 
to losses in the partnership agreement. It was held in that 
ease that “in the absence of controlling agreement partners 
must bear the losses in the same proportion as the profits of 
the partnership, even if one contributes the whole capital, 
and the other nothing but his labor or services. Whethera 
loss of capital is a partnership foss, to be borne by all the 
partners, depends upon the nature and extent of the contract 
of partnership.” It was decided that a loss of capital wasa 
partnership loss, to be borne by all the partners ; but the fact 
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that the parties had made no provision as to losses in their 
partnership agreement makes that case wholly different from 
the case at bar, where there was an express agreement that 
losses by reason of bad debts should be borne by the parties 
in the proportion of their stipulated interest, leaving it to be 
fairly inferred from the fact that no other losses were men- 
tioned or referred to in said agreement that the parties did 
not intend that any other losses should be borne by all the 
partners. 

It would seem to be quite as important to stipulate that a 
loss of capital should be borne by all the partners, if such 
were the intention of the parties, as it was to stipulate that 
losses by reason of bad debts should be so borne. 

In Nowell v. Nowel/, supra, where one partner advanced 
more capital than the other to the extent of £1,900, and the 
net assets were only £1,400, and it was held that the defi- 
ciency of £500 was a debt to which both were liable to con- 
tribute equally, there was an express agreement that profits 
should be shared and losses borne in equal shares ; the term 
“losses ” being used in a general sense without qualification 
or limitation, It included, therefore, all losses inenrred in 
the partnership business, a fact which makes that case clearly 
distinguishable from the case at bar, where the term 
‘losses ” is expressly qualified and restricted by the words 
“by reason of bad debts.” 

In determining the question, therefore, whether in the 
case at bar a loss of capital is to be considered as a partner- 
ship loss, to be borne by all the partners, we are confined to 
the contract which the parties themselves chose to make 
when they entered into the copartnership ; and, if, as is ap- 
parent in the case at bar, the parties have seen fit to select a 
particular kind of loss as the one to be borne by all the 
partners, the law will not by implication enlarge the express 
provision made by the parties themselves so as to include 
other losses than those stipulated therein. 


The court below erred in decreeing that any part of the 
capital put in by the appellees and not paid back by the as- 
sets should be paid by the appellants, and that the appel- 
lants should be paid back neither from the assets nor by the 
appellees for any part of the capital put in by them. 


VI. 


The court below erred in not decreeing priority of pay- 
ment of the advances found by the master to have been made 
by J. J. Burns & Co. to the Union Fish Company next after 
the payment of all debts and hiabiliti s due from that com- 
pany to outside creditors. 

The liabilities found by the master to be due from the 
firm to Burns & Co. represent advances made by them to 
the firm, which they were not required to make under the 
partnership agreement. They were not to risk any money 
in the business, Rosenstein Bros. agreeing to furnish the 
capital required. There was no limitation as to the amount 
of capital which Rosenstein Bros. were to furnish. The 
words of the agreement are “to furnish the capital to carry 
on the business.” (Art. 3.) This would clearly include all 
necessary or proper expenditures made in the course of the 
partnership business. The only restriction was as to the 
amount which Burns & Co. were to draw on Rosenstein 
Bros. for in any one draft; the agreement providing that 
Burns & Co. were to draw on Rosenstein Bros. for funds 
required in the business in sums of not over $1,500 in any 
one draft. (Art. 25.) Rosenstein Bros., however, did not 
furnish all the capital required to carry on the business, 
notwithstanding the agreement; and it thus became neces- 
sary for Burns & Co. to make advances for this purpose. In 
this way the firm became indebted to Burns & Co. to the 
amount found by the master. That these advances were 
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proper and legitimate is shown by the finding of the master 
that they constitute liabilities of the partnership due Burns 
& Co., in determining the amount of which the master ex- 
cluded their claim for labor (Rec., p. 32), on the ground 
that under the partnership agreement they were bound to 
devote all necessary time to the business. | 

These advances made by Burns & Co. should be con- 
sidered as loans to the partnership and as debts due from it 
payable to a member of the firm instead of an outside cred- 
itor. 


Wood Ve Scoles, L. R.. ] Ch.., 369. 


And, upon a final settlement, they should be paid out of 
the assets of the firm next after debts due to non-partners. 
Lindley on Partnership (2d Am. ed.), 402. 
Leserman Vv. Lernheimer, 113 N. ov. 
See also //ild v. Leach, 1 Beas. (N. J.) 31, 41, where it is 
held that a partner has a lien upon the partnership assets 
for money advanced by him for the partnership. 


As the loss sustained by Rosenstein Bros. represents a loss 
of capital, and not of advances made by a partner, it stands 
differently in respect to the order in which it should be paid 
out of the partnership assets from the labilities to Burns & 
Co., which represent advances made by them to the firm ; 
and the latter should be paid before the former.in the order 
given by Mr. Lindley, viz., “ In adjusting the, accounts of 
partners, the assets of the partnership should be applied as 
follows : 

“1. In paying the debts and liabilities of the firm to non- 
partners. 

“2. In paying to each partner ratably what is due from 
the firm to him for advances as distinguished from capital. 

“3. In paying to each partner ratably what is due from 
the firm to him in respect to capital. 

“4. The ultimate residue, if any, will then be divisible as 
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profit between the partners in equal shares, unless the con- 
trary can be shown.” 
Lindley on Partnership (2d Am. ed.), 402. 


As the assets of the Union Fish Company were more than 
sufficient to pay all the debts and liabilities of the partner- 
ship to non-partners, the labilities found by the master to 
be due Burns & Co., being a debt of the firm payable to one 
of the members for advances made to the firm, must be paid 
out of the remaining assets next after the debts to non-part- 
ners. 

The assets now remaining are insufficient to pay said lia- 
bilities in full, and a large balance would still be due from 
the firm to Burns & Co. 

This unpaid balance, it is submitted, would constitute a 
debt of the partnership to which all the partners will be 
bound to contribute, the same as they would be bound to 
contribute to debts of the firm due to. outside creditors if 
the assets had been found. insufficient to pay such creditors 
in full. 

Lindley on Partnership, 402, 403. 


Vil. 


By the decree appealed from, the court below adjudged 
that the appellees were entitled to the money in the registry 
of the court, which at that time amounted to $3,733.40, and 
also that Burns & Co. pay to the appellees the further sum 
of $1,679.14, with interest from November 7,1881. (Rec., 
p. 52. 

The last-named sum, $1,679.14, is three-eighths of the bal- 
ance of the total liabilities found by the master, after de- 
ducting the assets (the fund in the registry of the court), less 
the liabilities due from the firm to Burns & Co., viz: 
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Liabilities to Burns & Co...........-..--+--- $3,733 87 


Liabilities to Rosenstein Bros............ socee £4,484 23 
Total liabilities found by the master..... . -$18,168 09 
Deducling Ganets. ..ccccccccvccceccvcrves wee See ae 
SS 8 eer er $14,434 69 
Three-eighths of $14,434.69. .........-6-e--0-. $5,413 O1 
Deducting liabilities to Burns & Co........ ae 


$1,679 14 


It appears by this decree, therefore, that the court below 
took the view that the loss of capital sustained by Rosen- 
stein Bros. was a partnership loss to which Burns & Co. 
were bound to contribute in the proportion $ which profits 
were to be shared by them. 

It is submitted that this view is erroneous and ought not 
to be sustained, and that said decree should be reversed. 


VIil.: 


If the view taken by the appellants be correct, the decree 
of the court below should be reversed; and the fund in the 
registry of the court below should be appropriated to the 
payment of the liabilities found by the master to be due from 
the firm to Burns & Co. As this fund is insufficient to pay 
said liabilities in full, the balance of the same remaining un- 
paid would constitute a debt of the partnership to which the 
partners would be bound to contribute in the proportion in 
which profits were to be shared—five-cighths by the appel- 
lees and three-eighths by Burns & Co., viz: 
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Liabilities of the firm due Burns & Co.......... $3,733 87 
Deducting fund in the registry of the court...... 2,446 80 
Balance due Burns & Co., to be contributed by the 

ee errr $1,287 07 
Five-eighths of $1,287.07 to be contributed by the 

appellees pakeweh codeuceseadnsweee eel $804 42 


On which sum interest should be computed from Novem- 
ber 7, 1881. 
Barker v. Mayo, 129 Mass., 517. 
Morris vy. Allen, 1 McCarter Ch. (N. J.), 44. 


IX. 


The court below erred in awarding and allowing costs 
without a decree of dissolution. 


X. 


The court below erred in allowing the costs, or any part 
thereof, to the complainants of keeping the partnership 
property, and decreeing execution therefor against the ap- 
pellants. 

1. Because no officer’s fees can be properly taxed in an 
equity cause in the court below for attachment of or other 
services in connection with the keeping of property. 

2. Because the personal property attached in this suit was 
partnership property belonging to the Union Fish Company, 
and could not be properly attached in a suit between the 
partners growing out of partnership affairs; and all fees 
arising from such attachment should be disallowed. 

EUGENE J. HADLEY, 
BENJ. F. BUTLER, 
of Counsel. 
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APPELLEES’ BRIEF. 
STATEMENT OF THE CASE. 


The original cause was a suit in equity brought by the 
appellees against the appellants for the dissolution of a copart- 
nership, and for an account and settlement of its affairs. 
The articles of copartnership were between Juliys W. Rosen- 
stein, Leo Rosenstein, and Henry Sellmann, a copartnership 
then and previously existing under the firm name of Rosenstein 
| Brothers & Henry Sellmann in the city of New York, the 
: plaintiffs in the original cause, and the appellees here, and 

Joseph J. Burns and Robert Tarr, a copartnership then and 
previously existing under the firm name of J. J. Burns & Co., 


at Gloucester, in. the county of Essex and State of } , 
Massachusetts. 

These articles are set forth in Exhibit “ A” annexed to the 
original bill, and copied in the Record, p.. 12 to 15. 

The appellees were traders and dealers of experience in 
canned goods (Master’s report, Record, p. 51, bottom of the 
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page). 


by the agreement the appellees were to furnish the capital 
necessary to carry on the business (agreement, Art. 5, p. 12), 


to be drawn for by appellants as required in the business, In 


sums of not over fifteen hundred dollars in any one dratt 
(Art. 29, Record, }). 14). And to be allowed interest on the 


capital so Invested by them at the rate of six per Cent. per 


annum (Art. 17, Record, p. 14). By the same agreement 
the appellants were to have the charge and superintendence of 


the factory, on the premises of said J. J. Burns & Co., at ‘ 
Grloucester, and to manufacture and put up such articles, and > 
such quantities of the same only, at lowest possible cost, as : ‘ 


Rosenstein srothers deem advisable : quality ot woods LO be ) 
good, merchantable (Arts. 6, 7, 11, p. 15 of Record). 

They were also to ship all manufactured goods to the appel- 
lees us soon as ready for shipment, unless otherwise instracted 
by them (/d., Arts. 15, 14, 


The appellees were to se] 


je Bah 


the woods, and se]] dnoues other | | 
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ways through travelling salesmen in different parts of the 
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country, and to be allowed amone other things 81.000 per an- 


num for the travelling expenses, for the purpose of introducing | 
and effecting sales of the goods (Art. 18, Record, p. 14). 

The business was carried on from about May 1, 1881, to 
November 5 of the same year, During that time the appel- | 
lants manufactured, put up, and sent to the appellees to be if 
sold by them as an article of food sealed cans of bad fish, for 


which they had to refund to their customers the sim of 


$1,877.15. 


Master's report, Record, Ve cde) 


This bad tish being in sealed cans, the quality would not be 


detected by the appellees, or by any one else, until the cans 
were opened for use by the consumer. 
Such sales would undoubtedly be a penal offence in every 


State in which they were sold, and the sales of them would 
ruin the reputation and business of the appellees as traders ; 
and it was found that the partnership business could not be 
carried on profitably, if at all; that the appellants could not 
perform their part of the agreement because of inexperience 
and incompetency ; and that there was a manifest distrust and 
lack of harmony between the partners; and that the business 


was not successful. 


‘Record, p. 51. 


+ 
There was then due to appellants for advances 
actually made, and liabilities contracted on ac- 
i . e » 4° OD a 
count of the copartnership , ‘ , : S28 508 65 
a Which was reduced by sales of fishon hand by. 13.934 43 
: ! 
| . Leaving still due them an admitted balance of . $14,434 22 
Which with a found liability to appellants of 3.733 87 
Made the liabilities of the firm amount to . . $18,168 O09 
| And the assets amounted to only : ‘ . o,ta0 40 
| ih Showing a loss on the season’s business in about 
’ , . 
y six months of , ; , : ‘ e $14,434 6% 
: (see Master's report, Record, » pp. a6, 3, and decree, 
Record, pp. 51, 32.) 
And from the facts found there was no possible chance of im- 
provement, but on the contrary it was manifest that if the 


business had continued it must have ended in disaster and bank- 


ruptey. 
See statement above, and Alaster’s report, pp. 
| ae | | F ° 


a 


The appellees in the mean time had, with expesience, skill, and 


fidelity, performed their priart of the avrecement. They had €i- 


perience in the sale and distribution of canned goods, and there 
was no question but that they distributed the goods manufactured 
by the Union Fish Company to the best advantage, and sold 
them fora fair market price, and collected and accounted for 
the proceeds, nor was there any default on their part in advane- 
Ing capital as fast as called upon by the drafts of the appel- 
lants. 

Upon this stute of the case the appellees rive notice of the 
dissolution of the partnership, and a few days thereafter com- 
menced suit to wind up its affairs. 

The suit was commenced by bill inserted in an original writ 
of summons and aitachment under the provisions of Sect. 3 
of Chap. 115 of the General Statutes of the Commonwealth of 
Massachusetts, which were in force at the date of the writ, 
which is as follows: “Sect. 3. Cases in equity may be com- 
menced by bill or petition with a writ of subpoena according 
to the usual course of proceedings in equity, or inserted in an 
original writ of summons, or of summons and attachment, or 


Lun netion of contract or tort. as the cense 


by a declaration 1 
may be, with or without an order for the attachment of the 
property or arrest of the defendant: and shall be returnable at 
the terms of the Court as established in the several « ounties, or 
on the rule days established by the Court.” 

The same provisions are contained in revision of the Statutes 
of: Massachusetts of L882, called Public Statutes. Chap. Lol, 
Sect. 5. and were in the Revised Statutes of 1836, Chap. vO), 
Sect. 117. 

The writ in which the bill was inserted was dated Nov. 7, 
L881, and returnable to the Supreme Judicial Court of the State 
of Massachusetts, at the Rules held at Salem in the county of 
Essex, on the first Monday of December next following its date. 


ee : ; » , 
See copy of writ, pages L and 2 of Record 


The writ was duly served by attachment of property and 
SUDO S. 


~) 


See officer's return, pages 2,5, and 4 of Record. 


The writ with the biil inserted in it was duly entered in the 


dé 
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ne | 


<4 


; 
s*\* 


i> 
a 


Court to which it was made returnable, and the defendants 


therein mentioned (being the ar 


> 


yy llants in this CUSC ) appeared 
and tiled their answer thereto. 

The original bill and answer are not printed in the record 
of this case. 


See memoranda, page O of Record, 


And on the nineteenth day of December, 1881, the original 
plaintiffs filed their amended bill in said cause in the State Court. 


See Record, puieres » to 12 in lusive. 


During the pendency of the suit in the Supreme Judicial 
Court of Massachusetts, viz., December 28, 1881, by consent 
of counsel it was ordered bys the Court that John I. Baker, 
Ksq., of Beverly ° county of essex, lye appointed receiver. 


soe copy of order of ( ‘ourt. puiees l6 and l7 of Reeord., 


The original defendants, the appellants herein, also filed in 
the estate (‘ourt, April y+ Be ISS?2, it cemurrer to the plaintiffs’ 
amended bill. 


See demurrer to amended bill, page 17 of Record. 


And thereupon and before action on the demurrer, viz., 
April 24, 1882, the cause was removed from the State Court 
to the Cireuit Court of the United States for the district of 
Massachusetts, on the petition of appellants. 

eee petition itt order tor removal, paces ive 1S, ind 


LY of Reeord., 


And thereafter there was a hearing in the Cireuit Court on 
the demurrer, filed in the State Court, before Nelson, J., and 
the demurrer was by him overruled, Oct. 24, 1882. 

See opinion of the’ ¢ ourt on the demurrer. pages AS 


and 50 of the Record. 


After the demurrer was overruled the appellants filed an 


answer to the amended bill, and the appellees tiled a replica- 


6 
tion, and the cause was sent to George P. Sanger, Esq., as a 
Master, with the powers contained in the order of the Circuit 
Court, as it appears on page 27 of the Record. 

A further history of the Case and the Issues in it is ‘cCon- 
tained in the Master's report, pages 28 ef seg. of the Record. 

The demurrer was properly overruled. No question as to 
this is made in the appellants’ brief, 

After the demurrer was overruled, viz., Nov. 16, 1882, the 
defendants tiled their answer (Record, page 20 ef seyz.). 

In the answer the appellants say “that the plaintiffs ” (appel- 
lees) “without cause published a notice that they would not 
further carry on the business under said contract, and that they 
by public notice dissolved, violated, and put an end so far as 
they could to the same; and the defendants are entirely willing 
and desirous that all business connections between them and 
the plaintiffs shoulda he dissolved and forever ended = ( Record, 
page 22, bottom of page). 

Upon filing the answer, Dec. 14, [882, the appellees filed 
their replication thereto (Record, page 25). And thereafter, on 
the twenty-first dav of April, 1885, an order was passed referr- 
Ing the cnse to ( reoree -. Sanger, lusq., HH Master “to hear the 
parties and their evidence, and report as to the issues of fact 


made by the pleadings in said cause, and to tuke an account of 


the dealings and transactions between said parties, and all 
claims for damages arising out of said transactions” (Reeord, 
page 27). And the said Master after a full hearing, in pursu- 
ance of the order appointing him, made the report, which was 
returned to and tiled in Court (Record, page 28, ef se7.). 

No exceptions to the Master's report were taken or tiled ly 
either party, and on the seventh day of December, 1886, the 
report was contirmed under Equity Rule 83 (Record, page 50), 

A further history of the case and the issues in it is con- 
tained in the Master’s report (Record, page 28 ef seq.) 

Among other things the Master reported that “ substantially 
everything concerning the performance of the contract and the 
conduct of the parties in the performance of their duties and 
obligations under the contract was in dispute. Some of these 


matters became of little Importance as they affected the pro- 
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priety of dissolving the partnership (which was subsequently 
ussented to) rather than the question of damage, no general or 
special damage being claimed therefor,” and the lengthy hearings 
thereupon proceeded for the purpose of taking the account be- 


tween the partners (Record, page 31). 


PoINTs AND AUTHORITIES. 


Appellants’ first assignment of error is not well taken. 
There was no error in the decree as to the dissolution of the 


cr 
a 


copartnership, and the Court below did not err in not passin 


decree dismissing the bill. 


1. The Master reported that “ some of these matters became 
of little importance, as they affected the propriety of dis- 
solving the partnership (which was subsequently assented to) 
rather than the question of damages, no general or special 
damage being claimed therefor.” (Master's report, Record, 
}). Bint 

This clause in the report refers to the allegations in the bill 
on which the appellees based their prayer for dissolution of the 
copartnership, and all objections to the bill, if any there were, 
on this ground was waived by the appellants. 

This was understood, and the case went on on the theory that 
all objection to the dissolution was waived, and that the account 
was to be taken. The Master speaks of the dissolution as a faet 
in his report. On page 358 of Record he says: “ There was 
prool that some of the fixtures had been, afler the dissolution, 
severed from the realty by the defendants” (the appellants), 
"with the consent of the mortegnagee”™ . . . and that “it 
was also in evidence that afler (he dissolution, the defendants, 
with the consent of the mortgagee, took down the oven in which 
Was the broiler.” 


2. The appellants made no objection to the dissolution, but 


in their answer they admit that the copartnership was dissolved, 


catia t oe 
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and say that “they are entirely willing and desirous that all 
business connection between them and the plaintiffs should be 


dissolved and forever ended.” 
Defendants’ Ans., Record, page 22, last paragraph. 
” > P . = , > 
5. by consent of the parties a receiver was appointed in the 
State Court. 
Order of Mass. Supreme Judicial Court, Record, 


puge 16. 


4. The facts reported by the Master show a sufficient cause 
for the dissolution and notice thereof, by appellees, if it had 
not been consented to, because of the violation of appellants’ 
agreement contained in Arts. 6 and 7, that the quality of the 
goods manufactured and put up should be “good, mer- 
chantable.” 


Record, page 15. 


By the agreement, Art. 3 (Record, p. 12), the appellees were 
to furnish the capital to carry on the business; by Arts. 13 and 
15 (Record, p. 16), all manufactured goods were to be shipped 
to appellees by appellants as soon as ready for shipment; and 
by Art. 7 (Record, p. 13), were to be good, merchantable ; and 
by Art. 18 (Record, p. 14), provision is made for the introdue- 
tion and sale of the voods by appellees. 

By the Master’s report at the bottom of page 31 of Record, 
it was found that the appellees were experienced traders in the 
sale and distribution of canned goods; and that on the 5th of 
November, L881, there was a balance due them of $23,358.11 


for ensh advanced, and on the tinal settlement a balance of 


$14,434.22 was due them. (See Master’s report, Record, pp. 
36 and 37.) 

And the Master found that the appellants manufactured, put 
Up), and sent to the appellees to be sold by them as an article of 
food sealed cans of bad tish, for which they had to refund to 
their customers the sum of $1,877.15. 


Master’s report, Record, page 35. 
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This bad fish being in sealed cans the quality would not be 
detected by the appellees, or by any one else, until the cans 
were opened for use by the consumer. 

Such sales would undoubtedly be a penal offence in every 
State in which they were sold, and the sales of them would ruin 
the reputation and business of the appellees as traders. 

And the officer’s return shows that there were 1,896 cans of 
fish bad in quality on hand at the time of the attachment. 
(Officer’s return, Record, page 2, and Schedule “ A” referred 
to and made a part of the return, 3d item, Record, page 4). 

5. The Master reported that the partnership business could 
not be carried on profitably, if at all; that the appellants could 
net perform their part of the agreement because of inexperience 
and incompetency ; and that there was a manifest distrust and 
lack of harmony between the partners; and that the business 
was not successful. 


Record, page 31. 


And the ease shows that there was a loss on that season's 
business of $14,454.69. 


See decree, Record, pages 37, Ol, 52. 


And from the facts found by the Master there was no 
possible chance of improvement, but on the contrary it) was 
manifest that if the business had continued it must have ended 
in disaster and bankruptcy. 


See statement, anfe, }})- &. 3. 


The appellees in their bill set up the clause in the contract 
which required the appellants to put up goods that were good 
and merchantable, and alleged that they bad violated that clause 
of the contract, and put up coos that were not good and 
merchantable, — goods that were spoiled and unfit for use, — to 
the damage of the business and the injury of the appellees in 
their other business and of their reputation as dealers. (Bill, 
paragraph 4, pp. 7 and Sof Record.) And these were some of 
the matters referred to in paragraph 11 of said billon page II 


of the Record, as violations of the agreement whereby the 


LO 


busimess could not he curried on, except ut vrent and ruinous 
loss and danger to the property of the appellees. 
G. Under these circumstances it would have been the duty 


of the Court to have decreed the dissolution as prayed for, if 


it had not been assented to or made by the parties. 
“A Court of Equity may decree a dissolution of a partner- 


eae. 1. hee misconduet. or fraud. or violation of 


duty of one partuer; or on account of the inability or incom- 
petency of one partner to perform his obligations and duties, 
and to contribute his skill, labor, and diligence in the perform- 
ance and promotion of the object of the partnership; or for 
the existence of an impracticability in carrying on the under- 
taking for which the partnership was formed.” 

Foove ef al. vr. Johnston, 27th Ala., 452, 436. 

(Reed, J., citing Story on Part., Sects. 6 and 285 to 

2Di. ) 
Hlarrison “. Tennant, 21 Beav., 482. 
Klectric Telegraph Co. +. Ireland, 22 Beay., 471. 


The current authority seems to be that every partner has a 
right to dissolve a partnership before the term for which it was 
nereed it should continue hts expired. 

In Solomon +. Kirkland, 55 Mich., 556, it was held that 
there was “no such thing as an indissoluble partnership, and 
that every partner had an indefeasible right to dissolve by pub- 
lishing his own volition to that effect.” 

And in Mason +. Connell, 1 Whart., 381, it was held “ that 
a partnership for a definite and prescribed period was dissoluble 
by either partner at any time; that it was forthe public interest 
that no partner can be obliged to continue in a copartnership 
against his will, inasmuch as a community of goods in such 
case engenders discord and litigation.” and that that was the 
civil law. 

And in Skinner 7. Dayton, 19 Johns, 515, 538, Platt, J., 
“there was no such thing as an indissoluble partnership: every 
partner has an indefeasible right to dissolve the partnership 
as to all future contracts by publishing his own volition to that 


etlect.” 
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II. 


The appellants’ assignment of error numbered 2 is not well 
taken. 

The dissolution of the copartnership having been admitted 
and consented to by the appellants (the original defendants bs 
it Was not Hecessary tor the Court to enter a decree therefor, or 
to recite the tact. 

All that was left for the Court to do was to take the account 
hetween the parties, distribute the assets, and determine as to 
the contribution of the cepartners toward the losses, and make 
a decree as to the payment thereof and the costs, 

A more formal decree of dissolution or i recital in the decree 
of the matters upon the record which shows that there had 
been a dissolution was not required, 


s6th Rule in Equity. 


In this country the decree does not ordinarily recite the facts 
upon which it is founded, 
Whiting v. The Bank of the United States, 13 Pet., 
6, 34. 


ITT. 


Appellants’ assignment of error numbered 5 is not open to 
him here. 

The appellants made no objection to the Master’s report 
before him as to the proportion of the losses that the respective 
parties were to bear, and no exception was taken by the appel- 
lants to the report in the Court below, and it was contirmed as 
required by Rule in Equity No. 85. 


Record, pace ot), 


It is well settled that no objections to a Master's report cain 
be made which were not taken before the Master, and that this 
Court will not review a Master's report upon exceptions taken 
bere for the first time. : 

MeMicken +. Perrin, 18 Hlow., 504, 300, 


Storv v. Livingston. 15 Pet... 350. 366. 


A Nea . 


The question whether the finding of the Master as to the 
proportion of losses to be borne by the respective parties under 
the contract was within his powers should have been raised 
before the Master under the rule, and by exception in the 
Court below, and cannot be raised here for the first time. 

But the finding of the Master in this regard was within his 
power. He was directed by the Court not only to find “as to 
all issues of fact made by the pleadings in said cause,” but was 
also required “to take an account of the dealings and trans- 
actions between the parties, and all claims for damages arising 
out of said transactions.” (Order of Court appointing Master, 
Record, page 27). A Master could not perform this latter 
duty without construing the articles and passing upon = such 


rules of law as nrose with reference thereto. 


iV. 


The same considerations apply to appellants’ assignment of 


error numbered 4. | 

The Master finds and reports that the losses are to be borne 
bv the plaintiffs and defendants in the proportion of five-eighths 
by the appellees and three-eighths by the appellants, according 
to the twenty-first and twenty-second articles of the partner- 
ship agreement. (See last paragraph in the Master’s report, 
page 39 of the Reeord. ) 

This finding involved not only the face of the paper, but all 
such surrounding facts and circumstances, including the prac- 
tive, dealings, and conduct of the parties, as was proper to 
be taken into consideration in coming to the result. 

The provision of the contract (Art. 22, Record p. 14), * That 
all losses, if any, sustained by reason of bad debts, shall be 
charged to protit and loss account, and are to be borne by the 
parties jointly in the ratio of their stipulated interest,” was in- 
serted in the contract because the goods were to be shipped to 
Rosenstein Brothers, and sold by them under the contract 
(Arts. 13, 15, and 18, pp. 15, 14 of Record). Appellants 
were to have charge of the factory at Gloucester, and manu- 
facture and put up and ship the goods. But Rosenstein 
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Brothers were not to be held to guarantee the payment of all 
claims for goods sold by them, and if any of those claims were 
not paid, or should be uncollectable, they should be charged 
to the profit and loss account on the books of the firm, and the 
losses shared as losses of the firm by the partners, according to 
their interest. 

The clause was not intended to exclude the legal liability of 
all the partners to share all losses in the same proportion that 
they were to share the profits. 

This appears also from the clause in Art. 22 that “ losses, if 
any, sustained by reason of bad debts shall be charged to profit 
and loss account.” It would be absurd to say that this clause 
excluded the parties from charging any other losses to profit 
and loss account. 

It is a well-settled rule of law, that “in the absence of con- 
trolling agreement partners must bear the losses in the same 
proportion as the profits of the partnership, even if one con- 
tributed the whole capital, and the other nothing but his labor 
or services.” 

Whitcomb v. Converse, 119 Mass., 58, 42 et seq. 

Nowell ». Nowell, L. R., 7 Kq., DOG. | 

3d Kent’s Com. (12th Ed.), 28, 29, and ‘note 1. 

2 Lindley on Part. (2d American Ed.), star pages 
102, 403; (Wentworth’s Ed., Boston, 1888), star 
pages 401, 402, 405, 

Story on Part. (7th Ed.), Sect. 24 and notes. 

Moley v. Brine, 120 Mass., 324. 


In Nowell v. Nowell, cited above, A and B entered into co- 
partnership, and the profits and losses were to be borne 
equally between them. A advanced £1,900 more capital than 
B The assets amounted to only £1,400. It was held that A 
was entitled to the £1,400 assets, and that the deficiency was 
to be paid one-half by B. 

The V ice-( ‘hancellor in Nowell ». Nowell overruled the cise 
of Wood rv. Scoles, L. R. 1, Ch. 369, as also a passage In 
one of the earlier editions of Lindley on Partnership, to the 
effect that “partners are not in such cases to contribute to 


losses in the absence of any agreement requiring them to 
do sO.” 

The case of Everly +. Durborow, 1 Leg. Gaz. Rep., 127, 
was a wise prius decision, with no reference to authorities, 
except an earlier edition of Lindley on Partnership, which has 
been since corrected by the author conformably to the adjudged 
Cuses. 

Whitcomb «. Converse, 119 Mass... 45. 

The case of Cameron v. Watson, 10 Rich. Eq., 64, was also 
cited, considered, and commented upon, and it was found that 
that case was not in conflict with the law as found by the Court 
in Whitcomb U. Converse, 119 Mass., 45, 44, 

In Whitcomb +. Converse, one of the partners contributed 
the capital, and there was a loss on winding up the affairs of 
the tirm. In that case, as in this, there was an express agree- 
ment that the partner contributing the capital should receive 
interest thereon at the rate specified in the articles of the co- 
partnership. There were four partners, and by the agreement 
each one was to receive one-fourth of the net profits, and the 
nwgreement was silent as to the losses. It was held that by im- 
plication of law each partner should share the losses in the same 
proportion as he would have shared the profits ; that the capital 
contributed became the property of the partnership, and that 
the partnership consisting of all the. partners became liable to 
the partners contributing the capital, respectively, for the 
amount of capital paid in by them. 

In that ease most of the authorities cited by the appellants 
here, under this point, were cited by the counsel for the de- 
fendant and considered by the Court. 

In W ood te Scoles, Ls & l C.. OOo, the articles of copart- 


nership provide that the money put into the firm in excess of 
» be furnished should be consid- 


the agreed amount of capital t 
ered a loan. 
L. R. 1 Ch., 370, 378. 


In Manly v. Taylor, 50 N. Y. Superior Court R., 26, and in 
Husbrook 7. Childs, 8 Bosworth, 112, cited by appellants, the 


lo 


party advancing the capital was a silent partner and took no 
part in the business; and in those cases the judges say that 
there is no inflexible rule that the partner furnishing no capital 
shall not contribute. to the losses tn the ratio of his interest im 
the profits. 

jut these cases are not authority, and they, aus also the case 
of Heron +. Hall, 1 B. Mon., 159, are opposed to the rule laid 


down in the later authorities. 


ws 

The same considerations apply to the appellants’ assignment 
of error numbered 5. 

The appellants were allowed for the capital put in by them 
in making up the account, and were duly credited therefor. 
But the amount thereof not being sufficient to meet their share 
of the losses they were properly required to contribute further 
thereto. 

V1. 

So also as to appellants’ assignment of error numbered 6. 

It does not appear which way the Court made the com- 
putation, whether to deduct the assets from the Hubilities to the 
appellants in the first-instance, and the appellees thereafter, or 
rice versa. It would make no difference in the result. Suppose 
it had been the former. The result would have been as 


follow 5S > 


. 


Liabilities of firm to appellants . , . . S37 AG 
Less the funds in Court (the assets) . i 3.440 40 
Balance of lability to appellants ; 17 
Liabilities of firm to appellees. ‘ . 814,484 22 
Liabilities over assets (net loss) . $14,454 69 
5 of this to be contributed by appellants : : $5.415 O] 
Less balance of labilities of firms to them . ' 47 


Leaving to be paid by them 


« 4 
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Liabilities of firm to appellees : : , , £26,406. aa 


Less the 2 loss to be contributed by them . : 9.021 68 
Balance to be paid to appellees . ; , ‘ $5,412 54 
a 


And it should be paid to them as follows :— 


Transfer to them the funds in Court . , ; $3,735 40 
Balance to be paid by appellants to appellees —. 1,679 14 


That is to say, the appellees would have been 

entitled to have had the fund in Court . . $3,733 40 
Paid over to them, and there would have been 

still a balance due from the appellants to them 

of : ‘ : : , : ; : Lo79 14 


Being the balance in that case to be paid to the 


appellees co 7 . 7 7 . *. $5,412 D4 
If the account was settled by deducting the fund in Court 
in the first instance from the sum due to the appellees the result 


would have been as follows : — 


LIABILITIES. 


The amount due Rosenstein Brothers . : . $14,434 22 
The amount due J. J. Burns & Co. . ; : 3.733 87 
Total liabilities . ; é' ; ». $18,168 O9 
Assets, money in Court. : : : ‘ 3.733 40 
Balanee, being the net loss : : . $14,434 69 
Five-eighths of this to be borne by Rosenstein 
Brothers & Sellmann amounts to . : : 9 021 ‘68 


Three-eighths to be borne by J. J. Burns & Co. 
amounts to. ; ; ‘ , , ; $5.415 Ol 


= oe 


17 


The individual accounts then stand as follows : — 


Amount due Rosenstein Brothers : . $14,434 22 
Deduct from this their five-eighths of the loss. 9,021 68 
Leaves a balance due to them of . ‘ ‘ $5.412 54 
And after paying to them the fund in Court aec- 

cording to the decree . , . . ei b,io0° 40 
There still remains due to them the sum of ‘ $1.679 14 


And the amount of the appellees as follows :— 
Their three-eighths of the loss as above $5,415 O1 
Deduct the amount of the liabilities of the com- 


pany to them ; , : ; : : 3.733 8&7 
Leaves a balance due from them of . : $1,679 14 


That is to say, if J. J. Burns & Co. had paid into the Union 
Fish Company this balance of $1,679.14, and if that company had 
paid the same over to Rosenstein Brothers, with the money in 
court, it would have settled the accounts and bilanced the books. 
And as the appellants were required to pay this sum, and the 
appellees were entitled to receive the same sul, it Was properly 
decreed that the former pay the same to the latter. 


l Story’s Eq. (12th Ed.), Sect. 504. 


No injustice was done appellants by the decree of the Circuit 
Court. 

No injustice will be done them by allowing it to be affirmed. 

In any event the appellants would not be entitled to receive 
the money in the registry of the Court below to the credit of 
this case, unless they are exonerated from contributing to the 
losses of the firm, even if, as they claim, it should be held that 
the amount due them should be entitled to priority over the 
amount due to the appellees in the appropriation of the assets. 
It this were allowed the appellants, three-eighths of the losses 
would exceed the assets as seen above. 

But if it were computed from the data as they claim it, the 
share to be paid by them would be still greater, 
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Their figures would bring this result :— 
Liabilities of the firm to appellants ; : 
Deduct from this the sum in Court. if allowed 

to them as they claim it 
Leaves a balance of liability to them of 


Add to this liabilities to appellees 
Makes the liabilities or net loss . 


Five-c.ghths of this loss to be contributed by 

appellees amounts to . . ° , ° 
Three-eighths of it to be contributed by appel- 
lants amounts to . ; 


The amount due appellees from the firm being 
Deduct their tive-eighths of losses 


Would leave still due to them  . 


The three-eight hs of the loss LO he contributed hy 
appellants amounts to. : f . ‘ 


Deduct from this the balance of liability of firm 
according to these figures as they claim it 


Leaves due from them ; - é 


Which should be paid as follows to appellees :— 


Funds in Court P ‘ : : 
Balance to be paid by appellants —. : ; 
This would simply add to the : ‘ fi : 


which the decree required to be paid by appel- 


lants to appellees, three-eighths of the sum paid 
to settle the Mayo claim of $1,286.60 


$14,454 22 


9 $25 &] 


$4,508 41 


6.8905 48 


1.287 07 
84.608 4] 


$2 446 80 
2,161 61 


$4,608 4] 
REDRESS ll in lle 


$1,679 14 


482 47 


S$?.161 61 
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The agreement filed in Court is that the appellees would 
allow the amount of the Mayo judgment ($1,286.60) to be paid 
out of the $3,733.40 in Court, which had been decreed to be- 
long to them, and waive their right to have the appellants 
pay them three-eighths of ‘it, provided the decree should be 
affirmed. 

But if the decree is set aside the appellants are to contribute 
and pay three-cightbs of the Mayo claim, the same having in- 
creased the liabilities of the copartnership, or decreased its 
assets that much. This increases the amount that appellants 
would be required to pay in that event to the extent of three- 
eighths of the Mayo judgment. 

But by the agreement between the parties filed in Court, the 
appellees have agreed to waive that claim if thereby the litiga- 
tion in this case can be ended. (Copy of Agreement Post.) 


VIl. 
There is no error in the allowance of costs to the original 
plaintiffs. 
(1.) The appellants demurred to the appellees’ bill (Record, 
page 17), and the demurrer was overruled Oct. 24, 1882. 


Record, pages 20 and 58. 


By general rule in equity this entitled the plaintiffs to costs 
to that date. (Rule in Equity, No. 34.) 

The Court did not find that “the then defendants had good 
ground in point of law or fact to interpose the demurrer, or that 
it was not interposed vexatiously or for delay.” 

This being so, the costs to which the appellees were entitled 
under the rule would carry all the costs in the State Court, in- 
cluding the officer’s fees returned upon the writ, and his fees 
and disbursements after the return, and the taxable costs in the 
Circuit Court up to and including the October term, 1882. 

(2.) Costs in equity while vsually given to the prevailing 
party are within the sound discretion of the Court. 

Canter v. American & Ocean Ins. Co., 5 Pet., 307, 


it. 
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Atkins v. Edwards, 83 Va., 300. 
2 Daniels Ch. Pract. (5th Ed.), star page 1382. 


The allowance of costs in equity for or against a party being 
within the sound discretion of the Court which tries the case, 
an appeal, as a rule, does not lie to a decree for costs merely. 

Canter v. American & Ocean Ins. Co., cited above. 
Paper Bag Machine Co. v. Dickinson, 105 U.S., 766, 


(42. 


But this Court has held that “Ordinarily a decree will not 
be reversed in this Court for costs merely ina suit in equity, 
although the Court has entire control of costs as well as 
merits where it has possession of the case on appeal from tinal 
decree.” 


Trustees v. Greenough, 105 U.S... 527. 


If under this rule this Court would revise the decree of the 
Court below as to questions of costs that are within the sound 
discretion of the latter Court, it will not disturb the original 
decree as to costs, unless it clearly appears that the discretion 
has been abused. 


In re Sellec, 111 N.Y. (Court of Appeals), 284, 290, 


There is nothing in the Record that shows any abuse of the 
discretion given to the Circuit Court in its decree as to costs. 

The appellees were the prevailing party. It was found that 
the Union Fish Company was indebted to them ina net balance 
of $14,454.22, or in the sum of 810,700.82 after paying to them 
the whole balance of the assets of that firm, and that the then 
defendants were indebted to them as their three-eighths share 
of the losses in the sum of $1,679.14 besides interest, and they 
ought to have been allowed the costs that were allowed them as 
such prevailing party. 

Besides this the appellants made claims against the appellees 
at the trial in the Circuit Court to the amount of $114,860.28, 
which were properly disallowed by the Master, whose report 


' 
: 


— 


— 


was accepted by the Court, and to which there was no excep- 
tion. (Record, page 44, Schedule “FF,” and Master's report, 
pages 34 and 35 of the Record. ) 

Besides this the issue made by the appellants as to the 
$1,877.13 allowed the appellees for amounts paid by the latter 
to their customers for reclamations for bad mackerel made it 
necessary lo take a large number of depositions before miagis- 
trates, commissioners, notaries, and consuls in different States 
and in foreign countries, involving a very large expense, all of 
which was caused by the position taken by the appellants on 
issues that were found against them. (Master's report, page 35 
of Record, and items of costs allowed, Record, pages 54, 55.) 

As a general rule the prevailing party is prima facie entitled 
to costs as well in a Court of Equity as in a Court of Law, and — 
a Court of Equity will adhere to that rule unless the loosing 
party can show that equity requires a different judgment. 

Clark v. Reed, 11 Pick., 446, 449. 
Saunders v. Frost, 5 Pick., 446, 449. 
2 Daniels Ch. Pract. (5th led.), 1582, and note 4. 


, 


Hovey v. Stevens, 5 Wood. & Mip., 32, 33. 


If, as we have already shown, the dissolution of the copart- 
nership having been consented to by the appellants, and all 
objection to proceeding to take an account in the case waived 
by them, the decree need not recite that fact, and there was no 
necessity for a formal decree of dissolution, then the omission 
of the recital of the fact or the formal decree of dissolution of 
the firm would make no difference in the right of the appellees 
to their costs. 


VILL. 


The othcer’s return shows that he “attached all the right 9 title, 
and interest of the within-named Joseph J. Burns and Robert 
Tarr has in or to the personal property named in the schedule 
hereunto annexed and marked ‘A’ and which makes a part of 
my return” (Oflicer’s return, Record, page 2, and Schedule “A” 


referred to, Record, page 4.) If this be the partnership prop- 


Oy 


erty referred to hy the appellants in their specification of errors 
No. &, it is submitted that as between these parties the appel- 
lants, ? interest In it was attachable. 

And the Court below allowed only ? of the expenses con- 
nected with the preservation and keeping of this property, and 


disallowed ® thereof, which = was paid by the appellants. 


LA. 


The items of costs in the taxation were serutinized with 
great cure ( ] ) | »V the Clerk of the ( ireuit Court Upon it 
hearing of counsel, who reported them to the Court (Reeord, 
pages 52 to 55 inclusive). (2) By the Court, the Hon. 
Horace Gray,’an Associate Justice of this Court, and the Hon. 
Le Baron B. Colt, Judge of the Circuit Court, May 26, 1886 
(Record, pages 55, 55). And the Court took time to consider 
the questions, and on the first day of June, 1585, rendered its 
decision by Judge Colt (Record, page 57). 

The objection made by the appellants to the taxation of costs 
On page o4 of the Record — 

(1.) That the fees are unnecessary, excessive, and un- 
authorized depends upon facts, and no facts appeer in the Reec- 
ord to sustain this objection. 

The question was fully heard by the Court and taken under 
advisement, and the taxation revised and allowed ( Reeord, 
pages 55, 57). The presumption is that the Court decided 
right both as to the law and the facts. 

The deputy sherii! who served the writ in the case is‘an off- 
cer authorized to make return of fees to the Circuit Court under 
the circumstances of this case. 

An oflicer who attaches personal property by virtue of a writ 
issuing from a State Court of Massachusetts is required by law 
to take and retain possession of the property attached by him- 


self or his keeper, or the attachment will be dissolved. 


Bridge v. Wyman, 14 Mass., 190. 
Shepherd ~. Duttertield, i Cush... $2, 450, 


By the Statutes of the Commonwealth of Massachusetts it is 
provided that, “if final judgment is rendered for the plaintiff, 
the goods or estate attached shall be held for thirty days after 
judgment in order to their being taken on execution.” 

Mass. Gen. Sts... Ch. 125, Sect. 42. 


Pub. Sts... Ch. 161, Sect. 52. 


The statutes of that State also provide that “In = suits in 
equity where an appeal can be clai ned from the final decree of 
a single justice, the goods and estate attached shall be held for 
thirty days after such right of appeal expires.” 

Mass. Sts. of 1877, Ch. 178, Sect. 6. 
Pub Sts., Ch. 161, Sect. 53. 

By the Acts of Congress it is provided that, upon removal of 
a cause from a State Court to a Circuit Court of the United 
States, that “any attachment of the goods or estate on the 
original process shall hold the same to answer the final judg- 
ment in the same manner as by the law of such State they 
would have been held to tinal judgment had it been rendered in 
the Court where it was commenced.” 
U.S. Rev. Sts., Sect. 646. St. of Mareh 3d, 1875, 


Ch. 137, Sect 4. 


There being no provision of the law by which an officer of a 
State who makes an attachment on process returnable to a State 
Court can turn the attached property over to an othicer of the 
United States, and thereby exonerate himself upon the removal 
of the cause to the Federal Courts, he must keep the property 
and be at trouble, expense, and responsibility as to it until 
the cause has been disposed of in the Court to which it is 
removed ; and he must necessarily have a right to certify his fees 
to the latter Court, and have the right to apply to it for leave to 
amend his return in case the facts require it, and to invoke its 
aid in case that the custody of. the property is interfered with, 
and certify his doings to the Federal Court in which the removed 
cause is pending. The State Court has no power or jurisdic- 


tion over the cause after its removal. 


The wrt upon which the attachment was made was return- 
able on tife first Monday, which was the fifth day of December, 
LSS] (Record. paves | and a The otheer Wis required to 
make retdrn of the writ with his doings thereon on that day, 
and did so (Record, pa: 

( ithe twenty : sixth day of December, 1881, the Supreme Judi- 
cial Court of Massachusetts by consent of parties passed an order 
appointing a receiver, and, recognizing the attachment as then 
valid, directed that the attached property be delivered to the 
receiver, and that upon such delivery that the attachment be 
dissolved. The officer held the property up to that time, and 
thence on until the receiver was ready to take it, and then, but 
not until then, the attachment was dissolved. 

Greorve Lane, the deputy sheril who served the writ ana 
made the attachment on the Ldoth of December, 1885, made a 
certificate of the costs after the return of his writ, while he held 
the property under the attachment up to the time it was 
delivered to the receiver (Record, puoe Do. bottom of the 
page ). Althoueh that certificate is referred to, the appellant 
has not furnished it inthe Record. In its absence the appellants 
ought not to be allowed to say that it is insufficient in any 
particular. It is their duty to produce it in the Record if they 
Wish to raise any question as to its insufficiency. 

The two items of oflicer’s fees, the one In return upon the w rit, 
amd those certified by him as accruing after the return, were 
allowed by Lhe clerk ot the ( ireult Ciourt,. beimg items Ls and 
19 on page oo of the Record. 

Those items are treated by the Circuit Court on page 57 of 
the Reeord as follows: “Items 18 and 19 are moditied so as to 


disallow five-eighths (2) of the expense connected with the 


preservation and keeping ot the personal property (not includ- 


Ing vessels ) attached On the writ. 
Amounts of items lS and 19 
Less five-eighths ot Sas 16.09 disallowed 


Being sllowed ot) both of those items only 


Which would be but $429.76, that is three-eighths of the 


actual expenses of the preservation and keeping of the personal 
property, and $74.17 for other taxable costs, to make up the 


220.28 


$i,2 
The other five-eighths (2) of that expense was borne by 
the appellees, That is. the expenses of keeping and preserving 
the property while it was in the custody of the law was thus 
charged to the parties in proportion to their respective interests 
in it under Articles 21, 22 of the Agreement “ A” (Record, 
page 14). 


That is to say the appellees paid of this five-eighths 
( i ) * . + . . . ° 7 S716 De 
And the appellants were required to pay three-eighths 


(g) , , . . , : 129 76 


The actual expense of preservation and keeping . $1,146 09 
The allowance of the attorney fee, $2.50, in the State Court Is 


$20 in the Cireuit Court. 

The Statutes-of Massachusetts provide that “ Parties recover- 
ing costs in civil causes in the Supreme Judicial Court, and 
Superior Court shall, in addition to the amount of other dis- 
bursements allowed by law, be allowed as follows: For an 


attorney fee when an issue in law, or in fact, Is joined, $2.00; 


in all other cases, $1.25.” 


Mass. Gen. Stats., Ch. 156, Sect. 27. 


Pub. Stats.. Ch. 198, Sect. 2%. 


Issues of both law and fact were joined in the State Court, 
First. on original bill and answer: second, on amended bill and 
demurrer; and the fee was properly allowed there. 

After the removal of the cause to the Cireuit Court, there 
was a final hearing in equity and tinal decree, and the docket 
or attorney fee was properly TaXxe |. under Section 824 of the 
U.S. Rev. Statutes. 

The attorney fee in the State Court. and the docket fee in the 


Circuit Court are for different thines,—in the State Court 


no objection to the allowance of the attorney or docket fee of 


i ee i 
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where “issue is joined,” and in the Circuit Court “on final 
hearing. 
The attorney in the State Court is not an officer of the Cir- 


cuit Court, nor is an attorney of the Circuit Court an ofheer of 


the State Court. 

A suit removed from a State Court to a Circuit Court of the 
United States comes into the latter Impressed with all the 
rights and liabilities of the parties as to costs which accrued by 
the laws of the State while the suit remained in the State 
Court; end the Acts of Congress prescribing what costs nay 
or may not be taxed apply to such costs as aecrue after the 
removal has become complete, and the Circuit Court is invested 
with jurisdiction. 

Wolf ». Con. Mut. Life Ins. Co., 1 I lippin ( kast- 
ern District of Mich.). 37 . 

Ellis v. Jarvis, 3 Mason, 457 (Story, J.). 

Field v. Schell, 4 Blatehf., 455 (Nelson, J.). 


oie, 


The settled and uniform practice is, upon removal of causes 
from a State to Federal Court, to tax the costs that accrued in 
the former aecording to the laws of the State, and the costs 
that accrued in the latter according to the laws of United 
States. 

The item in the taxation of $100 “attorney fee on forty 
depositions taken ana used in the cause ” (Reeord., pages yd 
and 57) was properly allowed in accordance with the provi- 
sions of Sect. 824 of United States Revised Statutes. 

The items in the taxation allowed for magistrates’ fees in 
taking depositions anid witnesses. fees before the Master were 
the usual fees allowed in such cases, and authorized by law, and 
properly taxed. 

The presumption is that the clerk and the Court had before 
them at hearings on taxation of costs the proper vouchers and 
evidence to entitle the appellees to the allowance of the items 
taxed. 

Nothing appears in the Record to show the COnTPALS , 


The evidence and vouchers introduced before the clerk and 


wt 


the judges of the Circuit Court relating to the subject of tax- 
ation of costs are not reported. 

If the appellants would have this Court revise the findings 
und rulings of the clerk or the judges as to the taxation and 
allowunce of COSsLS it Wiis their duty Lo have had the evidence 
and vouchers reported in the Record in this case, and in the 
absence of such report this Court will not revise the action of 
the Court below. 

: @ 

So much of the decree as requires appellants to pay the ap- 
pellees interest on the $1,679.14 that was found to be due 
them from the former from the date of the writ to the date of 
the decree is sufficiently favorable to the appellants. 

They were not required by the decree to pay any interest on 
the $9,021.69 of the capita! of the ap} lees invested which 
wus found to be their five-eighths of the loss. The appellees 
lost that. principal and interest. Nor were they required to 
pay anv interest on the 85,735.40 that was found to be due 
appellees, for which they were to receive the money in the reg- 
istry of the Court to that amount. The appellees lose all the 
interest on that, while it would seem that the appellants ought 
to pay three-eighths of it. 

The appellants were only required to pay interest upon the 
balance found to be due’from them to the appellees from the 
date of the writ in the original action. 

There Was no ngreenecnti between the partners as to the 
umount of capital of the Union Fish Company, or as to any 
amount that any of the partners should contribute as capital. 

The agreement provides that Rosenstein Brothers ure to fur- 
nish the enp ital to curry on the business. 


Avreement de J Art. Be he ra. prRuue & - 


And that a. a. Burns & ('o. lt to ct] iw on Rosenstein 
brothers for funds required Wn thi busine ie Wn stiles ot not over 
$1.500 In anv one dratt. 


Agreement “ A,” Art. 25, Record, page 14. 


And that interest on the capital. invested by Rosenstein Broth- 


crs is to be comput 7 nt the rute ot SIX per cent. per annum. 
ld.. Art. 17, Reeord, page 14. 


And that J. J. Burns & Co. are permitted to draw from the 
funds of the business $50 per week for individual use and 
account, 

Id., Art. 26, Record, page 14. 


[t was competent for the Circuit Court to find that it was 
the intention of the parties as manifested by the terms 
of the agreement and circumstances of the case, that the ap- 
pellees should be allowed interest on the capital to be advanced 
by them until they were repaid; in which case the appellants 
ought to be required to pay interest in this case on three-eighths 
of it. 

Bradley v. Brigham ef a/s., 137 Mass., 545. 

Baker v. Mays, 129 Mass., 517. 

Millar ev. Craig, 6 Beav., 453. 

Hollister v. Barkley, 11 N.H., 501, 511, 512. 
Bartield v. Loughborough, L. R., 8 Ch. App., 1. 
Pilling v. Pilling, 3 DeGrex, Jones, & Smith, 162. 
Collyer on Part. ( Perkins’ Ed.), Sect. 335, note 4. 
Stoughton «+. Lynch, 2d John Ch., 209, 212. 


Morris v. Allen, 14 N. J. Kq., 44, 46. 


In Bradley v. Brigham a copartnership was formed between 
A, B, C, and D, under an agreement by which A and B were 
to furnish all the capital; the partners were to share equally 
the profits and losses, and interest was to be credited or 
charged to the partners respectively, on the vearly balances 
due to or from them. A and B advaneed all the money used 
in the business; Interest was charged and allowed by the par- 
ties in their accounts on the different balances until the dissolu- 
tion of the copartnership. It was held upon a settlement of 
the partnership account in equity that the parties intended that 
interest should continue on the balances until they were settled, 


without regard to dissolution of the copartnership. 
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In Millar ». Craig a stipulation that interest should be 
allowed on the capital of the partners was presumed from the 
course of dealings between them, and interest was accordingly 


allowed. 

In Hollister +. Barkley the rule is held that “interest should 
be allowed from the time of the dissolution.” This case fol- 
lows the rule laid down in Stoughton v. Lynch. 

In Barfield v. Loughborough simple interest was allowed, on 
the ground that the agreement required it. 

In Morris v. Allen the Chancellor says (p. 46): 
right of a partner to receive interest on advances made by him 
for the benetit of the firm, in the absence of an express agree- 
ment for that purpose, rests upon the usage of trade, . . . 


ee Ff 


rhe 


the usage raising an implied contract to pay interest on the 
principal advanced.” 

in Pilling ». Pilling it was found from the previous mode of 
accounting between the parties that there was an agreement 
that each partner should have interest upon his capital, and that 
the interest must be paid until the principal was paid, although 
the partnership had been dissolved for several years. 

Most, if not all, of the cases where interest has been dis- 
ullowed are cases In which no agreement, express or implied, 
to pay interest was found. 

The capital invested by Rosenstein Brothers was in the nature 
of a loan to the Union Fish Company, upon which, by the 
agreement, they were to receive interest at the rate of six per 
cent. per annum. 

This is not a case where the capital remains in the firm to be 
divided, pending proceedings for the settlement of its affairs. 
But it is a case of loss, where partners are required to contrib- 
ute under the articles of agreement and the order of the Court 
to pay losses, 

The decree shows that the Circuit Court found that the five- 
eighths of the loss to be shared by Rosenstein Brothers & 
Sellmann was $9,021.68, and that was charged off to them, 
they losing that amount and all fhe interest thereon. 

The decree also shows that the Court found that in order to 
make up the amount due to Rosenstein Brothers in part, they 


HU 


were to receive the funds in the registry of the Court amount- 
ing to $5,755,40; and as a result they lose all the interest. on 
that sum, as well as on the $9,021.68. 

And all the interest that the appellees drew upon. the 
$14,454.22, that It was found that they had advanced to the 
Union Fish Company under the agreement, and which was 
due from it to them, was interest on the balance of $1,679,14, 
Which was found to be due from the appellants to the appellees, 
from the date of the writ in this case. 

It would be obviously inequitable to require the appellees 
Lo contribute to the losses of the Union lish Company interest 
on this sum of $1,679.14, and to SUV the appellants should pay 


ho pean of the loss on the interest account. 


Xl. 

The decree of the Circuit Court ought not to be set aside on 
account of the suit by Israel C. Mayo, mentioned in the Mas- 
ters report (Record, pace 37). That claim has been settled 
by agreement of all parties, which was filed in the Circuit 
Court, and stipulated that a copy thereof attested by the clerk 
of the Circuit Court may be tiled in this case in this court. 

Under that agreement that claim is fully satished out of the 
funds in the registry of the Circuit Court, which by its decree 
had been declared to belong to the appellees, to which they 


agreed, and also agreed to waive all right and claim to have or 


require appellants to contribute or pay anything towards the 


paviment of then share of the sume if the decree be not set 
aside, 

No Injustice is or can be done to the appellants. They are 
released from the payment of three-eighths of that claim, and 
the whole practically assumed and paid by the appellees. - 

by the principles of justice the decree ought to stand. 

Brenly ¢ Kupper, 6 Pick., 179. 


Tine ¢. Thayer, S Allen. 501. 


A certified copy of the agreement and the certificate of the 
clerk of the Cireuit Court that the claim had been satistied 


— 


according to it, duly authenticated as stipulated in the agree- 
ment, is filed in this Court, and a copy of it subjoined, which 


Is iis follows — 
exhibit “A. 


Circurr Court or THE UNITED STATEs. 


District of Massachusetts, ss. 


IN EQUITY. 


1746. 
Jutius W. RoseEnsreIn e/ a/s v. Joservu J. Burns 
ef al, 


1746 A. 
IsraEL C. Mayo, Pelitioner, v. Jutius W. Rosen. 


STEIN ef als. 


AGREEMENT. (Filed Dec. 27, 1889.) 

It is ugreed in said causes as follows :— 

1. That there may be paid from the moneys in the registry 
of this Court to the eredit of the cause first above mentioned 
the sum of twelve hundred and eighty-six dollars and sixty 
cents to said Mayo, or his assigns, the check to be made pay- 
able to E. J. Hadley , ALLOrNeS of record for said Mayo, in full 
pavimnent and satisfaction and discharge of the judgments in his 
favor mentioned in his said petition, and that thereupon said 
petition may be dismissed, 

2, And said Rosenstein Brothers and Henry Sellmann, 
plaintiffs in the cause first above mentioned, hereby agree to 


waive uy claim that they have. or may have, for contribution 


Piet ie MaRS eae RE ER etn AC I ne 


against said Joseph J. Burns or his estate, and against said Robert 
Tarr personally, or as surviving member of the firm of J. J. 
Burns & Company . for contribution toward sid SuUlli SO paid in 
pursuance of this agreement in satisfaction of said judgments 
out of said moneys in the registry of this Court, provided that 
the decree heretofore entered in this Court in the cause first 
above mentioned be not reversed upon the appeal therefrom 
now pending in the Supreme Court of the United States at 
Washington, and entitled upon the docket of said Supreme 
Court, Joseph J. Burns e/ a/. v. Julius W. Rosenstein. 

3. And it is agreed by said Joseph J. Burns & Co. that 
said payment to said Mayo as herein above mentioned shall 
he without prejudice to said Rosenstein Brothers & Sellmann, 
except as herein above agreed by them. 

4. And itis further agreed that copies of this agreement, 
with the statement of the fact that said money has been paid 
in, in full satisfaction of said judgments in favor of said Mayo, 
certified to by the clerk of this Court, may he tiled or used in 
said appeal pending in the Supreme Court of the United States 
by either of the parties to said cause that shall so desire. 

Dated this 27th day of December, A.D. 1889. 

BENJ. F. BUTLER, 

Solicitor and Counsel for Burns and Trustees. 
W. F. & W. 8. SLOCUR, 

Solicitor Sor Rosenstein Bros. & Sellmann. 
EUGENE J. HADLEY, 

Solicitor for Mayo 1b Dolliver Brothers, Assignees, 


lt is ordered and decreed by the Court iis agreed by the 
parties in the foregoing stipulation. 
THOS. L. NELSON, 
District Judge. 
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UNITED STATES OF AMERICA. 
Massachusetts District, ss. 

[, John G. Stetson, Clerk of the Cireuit Court of the United 
States, within and for the District. of Massachusetts, certify 
that the foregoing is a true copy of an agreement filed in the 
causes in which said agreement is entitled on the 27th day of 
December, A.D. 1889, and of the order of Court thereon. 

[ further certify that on the 28th day of December, A.D. 
L889, the sum of twelve hundred and eighty-six dollars and 
sixty cents was paid out of the funds in the registry of this 
Court pursuant to the said agreement and order of Court. 

In testimony whereof I hereunto set my hand and 
affix the seal of said Circuit Court at Boston, in 
said District, this eighteenth day of January, in 

SEAL. | the year of our Lord one thousand eight hundred 

and ninety, and of the independence of the 
United States the one hundred and fourteenth. 
JOHN G. STETSON, 
Clerk. 


NII. 
The appellees request that the decree of the Cireuit Court 
that the appellants pay to them the several sums mentioned in 


it. viz. :— 


The balance found due from appellants to them 

ot ; ‘ : . ; $1,679 14 
And interest thereon from the date of the original 

writ, viz., Nov. 7. 1I881, to the date of that 

decree, viz., May 6, 1888, amounting to : 452 80 


The whole amounting to (see Decree, Record, 
pages ol, 92) , : , : . $2,131 94 
And the costs of that suit as allowed by the Cir- 
cuit Court to be taxed in favor of the appel- 
lants, amounting to : . ' 473 34 


Amounting in the whole to 


a ee ae ee . 


ae - 
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hundred and five dollars and twenty-eight cents from the date 


of said decree at the rate of six per cent. per annum be allowed 
them. 
And that the sum of . : ; : . a 85.705 40 
in the registrv of the Cireait Court to the credit 
of this case less the sum of . . . 1,286 60 


paid out of snid fund in satisfaction of the claim 
of Isreel C, Mayo — 
To wit, the balanee of . ; ; " ‘ $2,446 SO 


be paicl over to the appellees or their attorney oft record. 


And that the appellees recover of the appellants interest on 
sald balance of $2,446.80, the funds in the registry of the 
Circuit Ceurt be paid to them from the date of said original 
decree at the rate of six per cent. per annum, and that said 
interest Lon sid balance of S$? 446.80 he added to the 
amounts to be paid by the appellees to the appellants. 

And that the appellees have execution against the appellants 
for said sum of three thousand one hundred and five dollars 
and twenty-eight cents ($5,105.28) and the interest there- 
on as aforesaid, and the interest on said balance of twenty- 
four hundred and forty-six dollars and eighty cents, from the 
date of the original decree, to wit: May 6, 1886, to the time 
of the order and decree upon which such execution shall issue, 
and their costs from the time of the appeal in this case to be 
taxed. 

The rate of interest above mentioned is the rate established 
by law in the Commonwealth of Massachusetts. The statute 
provides as follows: “Where there is no agreement fora dif- 
ferent rate, the interest of money shall be at the rate of six 
dollars upon each one hundred dollars for a vear,” 

Mass. Public Sts., Ch. 77, Sect. 3. 
The appellees are entitled to such additional interest on all of 


said sums as damages occasioned by the appeal, and to their 


costs upon the appeal. 


W. F. SLOCUM, 
Counsel for Appellees. 


Be afirmed, and that interest on said sum of three thousand one 


